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PREFACE. 


The  publishers  of  the  Encyclopedic  Digest  of  Virginia  and  West 
Virginia  Reports  submit  the  result  of  their  labors  to  the  bar  of  the 
States  in  the  full  confident'e  that  their  work  will  be  carefully  and  im- 
partially investigated  by  the  lawyers  of  Virginia  and  West  Virginia. 
The  verdict  that  attends  this  investigation  will  no  doubt  be  in  the  main 
correct,  and  the  publishers  are  willing  that  the  tinal  position  of  the 
Encyclopedic  Digest  in  the  legal  literature  of  the  States  should  be  de- 
termined by  this  verdict.  No  effort  has  been  spared  to  render  the 
work  valuable  to  the  Virginia  and  West  Virginia  lawyer,  and  the  pub 
Ushers  have  a  confident  expectation  of  the  unqualified  approval  of  the 
bar  of  the  two  States. 
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A. — In  State  v.  Newsora,  13  W.  Va.  870,  it  is  said:  "In  Sharff's  case,  2  Binn. 
514,  upon  an  indictment  for  libel,  the  jury's  verdict  was:  'Guilty  of  writing  and 
publishing  a  bill  of  scandal,*  etc.  The  judgment  on  the  verdict  was  reversed, 
because  the  defendant  was  not  found  guilty  of  the  offense,  charged  in  the  in- 
dictment. Tilghman,  C.  J.,  in  his  opinion  said:  *If  it  had  said,  guilty  of  the  bill 
of  scandal,  with  which  the  defendant  stands  charged,  or  even  guilty  of  the  bill 
of  scandal,  without  more,  we  should  have  been  certain  that  the  jury  referred 
to  the  indictment;  and  then  perhaps  it  might  have  been  fairly  construed  guilty 
of  the  offense,  charged  in  the  indictment.  But  the  words  are  guilty  of  a  bill 
of  scandal.  A  bill  is  very  different  from  the  bill.  Grammatical  niceties  should 
not  be  resorted  to  without  necessity.  But  it  would  be  extending  liberality  to 
an  unwarrantable  length,  to  confound  the  articles  a  and  the.  The  nu)st 
unlettered  persons  understand,  that  a  is  indefinite,  but  the  refers  to  a  certain 
object.  When  the  jury  say  that  the  defendant  is  guilty  of  writing  a  bill  of 
scandal,  I  am  not  assured,  that  they  mean  the  scandalous  matter,  mentioned 
m  the  indictment;  and  I  therefore  cannot  say,  that  they  have  found  him  guilty 
of  the  offense,  for  which  he  was  indicted.  The  verdict  ought  not  to  have  been 
received.'    Yeats,  J.,  was  of  the  same  opinion." 

The  use  of  a  instead  of  the  in  a  statute  held  unimportant,  sec  Pallab  v.  Hill,  2 
Hen.  &  M.  158. 

A  Year's  Rent. — A  year's  rent  and  one  year's  rent  used  synonymously,  sec 
Wades  v.  Figgatt,  75  Va.  582. 

ABANDONMENT.— See  the  titles  DIVORCE;  MARINE  INSURANCE. 
And  see  ACQUIESCENCE;  DISMISSION. 

Abandonment  of  Ti;le.— In  Southern  Ry.  Co.  v.  Gregg,  101  Va.  316,  43  S.  E. 
570,  it  is  said:  "A  complete  title  to  lands  embraces  three  several  stages  or 
degrees — namely,  (1)  The  mere  possession;  (2)  the  right  of  possession  (which 
may  be  either  apparent  or  real);  and  (3)  the  mere  right  of  property."  2  Minn. 
Inst.  447.  "Now  the  contention  of  appellant  leads  to  the  conclusion  that  a  sur- 
render of  one  of  these  subordinate  elements  of  a  complete  title  constitutes  an 
abandonment  of  them  all.  If  that  view  prevails,  it  would  carry  the  doctrine 
of  waiver  far  beyond  its  reasonable  and  legitimate  scope,  and  if  applied  to 
transactions  between  ordinary  vendor  and  vendee  would  engraft  a  dangerous 
innovation  on  the  well  established  principles  regulating  the  devolution  to  title 
ID  real  estate  in  this  commonwealth."  See  also,  titles  DEEDS;  LACHES; 
VENDOR  AND  PURCHASER. 

Abandonment  of  a  Contract. — The  abandonment  of  a  contract  is  a  contract 
in  itself.  Cunningham  v.  Cunningham,  46  W.  Va.  1,  32  S.  E.  999.  See  also,  the 
titles  CONTRACTS;  RESCISSION,  CANCELLATION  AND  REFORMA- 
TION. 

Abandonment  of  a' Lease.— In  Bowyer  v,  Seymour,  13  W.  Va.  20,  it  is  said: 
^'The  provision  in  the  lease,  in  respect  to  rent,  is:  A  failure  to  make  such  pay- 
ment  in  sixty  days  after  such  payment  is  due,  shall  be  considered  an  abandon- 
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ment  of  this  lease,  etc.  It  seems  to  me  that  the  words,  'shall  be  considered 
an  abandonment/  etc.,  as  employed  in  the  lease,  must  be  considered  in  a  leg^l 
aspect,  when  applied  to  this  lease,  as  amounting  to  no  more  than,  and  in  fact 
as  being  equivalent  to,  the  words  'shall  be  considered  forfeited,'  or  the  words 
shall  be  considered  void.'"    See  the  title  LANDLORD  AND  TENANT. 

Abandonment  and  Total  Loss. 

See  the  title  MARINE  INSURANCE. 

Abatement  of  Actions. 

See  the  title  ABATEMENT,  REVIVAL  AND  SURVIVAL. 

Abatement  of  Appeals. 

See  the  title  APPEAL  AND  ERROR. 

Abatement  of  AttacKment, 

See  the  title  ATTACHMENT. 

Abatement  of  Legacies. 

See  the  title  WILLS. 

Abatement  of  Nuisances. 

See  the  title  NUISANCES. 

Abatement  of  PurcKase  Money. 

See  the  titles  MORE  OR  LESS;  VENDOR  AND  PURCHASER. 

Abatement  of  Writ  of  Ri^ht. 

See   the   titles   ABATEMENT,    REVIVAL   AND    SURVIVAL;    WRIT    OF 

RIGHT. 

ABATEMENT,  REVIVAL  AND  SUR- 
VIVAL. 

I.  Nature  of  Hatter  in  Abatement,  4. 
II.  Orounds  of  Abatement,  5. 

A.  In  General,  5. 

H.  Misnomer,  5. 

0.  Capacity  in  Which  Party  Sues  or  Is  Sued,  6. 

I).  Nonjoinder  and  Misjoinder  of  Parties,  6. 

E.  Plea  of  Never  Married  to  Action  by  Husband  and* Wife,  9. 

F.  Variance,  10. 

G.  Defects  in  Summons  and  Process,  10. 

H.  Authority  to  Sign  Attachment  Bond,  11. 
I.  Plea  of  Alien  Enemy,  11. 

J.  Failure  to  Proceed  against  Personal  Representative  on  Revived  Judg- 
ment, 11. 
K.  Exception  for  Want  of  Jurisdiction,  12. 
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!#•  NoQ residence  of  Defendant  in  Attachment,  14. 

M.  Another  Suit  Pending,  15. 

N.  Coverture,  19. 

O.  Consolidation  of  Actions,  19. 

m.  Form  and  Sufficiency  of  Plea,  20. 

A.  Must  Be  Certain,  20. 

B.  Must  Be  Verified,  20. 

C.  Joint  Plea  in  Abatement,  20. 

D.  Duplicity,  21. 

£.  Must  Give  Plaintiff  a  Better  Writ,  21. 

F.  Conclusion  of  Plea,  21. 

6.  Trial  on  Merits  Waives  Plea  in  Abatement,  22. 

H.  Plea  Personal  to  One  Filing:  It,  22. 

IV.  Time  of  Filing  Pleas  in  Abatement,  22. 
V.  Demurrer  to  Plea  in  Abatement,  24. 
VI.  Fleas  in  Abatement  in  Ejectment,  24. 
VIL  Pleas  in  Abatement  in  Criminal  Cases,  24. 
VIII.  Death,  28. 

A.  Survival  of  Actions,  28. 

1.  In  General,  2a 

2.  Action  of  Detinue,  29. 

3.  Breach  6f  Promise  of  Marriage,  29. 

4.  Suit  by  Husband  and  Wife,  29. 

5.  Trespass,  29. 

6.  Real  Actions,  30. 

a.  Writ  of  Right,  30. 

b.  Ejectment,  31. 

7.  Breach  of  Contract  of  Employment,  32. 

8.  Unlawful  Entry  and  Detainer,  32. 

9.  Slander,  32. 

10.  Maliciously  Suing*  Out  Injunction,  33. 

11.  Fraud  and  Deceit,  33. 

12.  Action  for  Damages  to  Land,  33. 

13.  Nuisance,  33. 

14.  Application  for  Permission  to  Erect  a  Milldam,  33. 

15.  Suit  for  Divorce,  33. 

16.  Action  for  Personal  Injuries,  33. 

17.  Malicious  Prosecution,  34. 

18.  Actions  for  Wrongful  Death,  34. 

19.  Bill  Praying  Injunction,  34. 

20.  Malpractice,  34. 

21.  False  Imprisonment,  34. 

22.  Assault  and  Battery,  34. 

23.  Claim  for  Damages  for  Breach  of  Covenant,  34. 

24.  Tort  Action  against  Clerk  of  Court,  35. 

25.  Special  Damages  to  Estate,  35. 

B    Death  of  Parties  Plaintiff  or  Defendant,  35. 

1.  In  General,  35. 

2.  Parties  Plaintiff— In  Whose  Name  Revived,  35. 

a.  Specific  Instances,  35. 
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b.  Death  of  One  or  More  of  Several  Plaintiffs,  38. 

c.  Effect  of  Joining*  Unnecessary  Parties.  39. 

3.  Parties  Defendant  -  Against  Whom  Revived,  40. 

a.  Specific  Instances,  40. 

b    Death  of  One  or  More  of  Several  Defendants,  42. 

c  Death  of  Both  Parties  Defendant,  43, 

4.  Death  after  Verdict  or  Judgment,  43. 

5.  Death  Pending  Appeal,  44. 

6.  Revival  by  Consent,  44.  * 

7.  Suggestion  of  Death,  45. 

8.  Waiver  of  Objections,  45. 

C.  Revivor  of  Suits  and  Actions,  46. 

1.  Nature  of  Right,  46. 

2.  Modes  of  Kevival,  46. 

a.  By  Scire  Facias,  46. 

b.  By  Motion,  47. 

c.  In  Chancery  Causes—Bill  of  Revivor,  48. 
*  '       3.  Must  Show  Cause  against  Revival,  50. 

4.  Sufficiency  of  Order  of  Revival,  50. 

5.  Service  of  Process,  50. 

6.  Abatement  De  Facto,  51. 

IX.  Expiration  of  FlaintifTs  Term  of  Office^  5i. 
X.  Transfer  of  Interest  by  Plaintiff  after  Suit  Brought,  52. 
XI.  Bankruptcy,  53. 
XII.  Revival  of  Appellate  Proceedings,  54. 

XIII.  Abatement  of  Actions  by  and  against  Corporations,  54. 

XIV.  Withdrawal  of  Pleading,  56. 

CROSS  REFERENCES. 

See  the  titles  BAIL  AND  RECOGNIZANCE;  DETINUE  AND  RE- 
PLEVIN; FORMER  ADJUDICATION  OR  RES  ADJUDICATA;  LIMITA- 
TION OF  ACTIONS;  PARTIES;  SCIRE  FACIAS;  SUMxMONS  AND 
PROCESS. 

As  to  the  plea  puis  darrien  continuance,  see  the  title  PLEADING.  As  to 
abatement  of  legacies,  see  the  title  WILLS.  As  to  abatement  of  nuisances,  see 
the  title  NUISANCES.  As  to  revival  of  judgments,  see  the  title  JUDG- 
MENTS AND  DECREES.  As  to  abatement  and  revival  of  appeals,  see  the 
title  APPEAL  AND  ERROR. 

Abatement  of  Attachment. — A  plea  in  abatement  of  an  attachment  is  a 
wholly  different  plea  to  the  ordinary  technical  common-law  plea  in  abatement, 
and  therefore  is  omitted  from  the  title.  Miller  v.  Fewsmith  Lumber  Co.,  42 
W.  Va.  323,  26  S.  E.  175. 


I.  Nature  of  Hatter  in  Abate- 
ment. 

Matter  of  abatement  either  shows  the 
action  to  be  abatable,  or  that  it  is  de 
facto  abated.  The  former  usually  ex- 
ists at  the  time  of  the  suit;  the  latter 


for  the  most  part  occurs  durinr;  its 
progress.  The  first  must  be  pleaded 
in  technical  form,  and  at  a  proper 
stage  of  the  cause.  The  last  may  be, 
but  need  not  be,  pleaded;  and  when 
apparent,  or  made  known  to  the  court, 
will   be   declared   by  its  order   in   any 
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stage  of  the  suit  Examples  illustrating 
this  distinction,  stated  in  the  opinion 
of  Baldwin,  J.  May  v.  State  Bank,  2 
Rob.  56. 

In  Garrard  r.  Henry,  6  Rand.  112,  it 
is  said:  "Matter  in  abatement  is  either 
intrinsic,  appearing  in  the  writ,  decla- 
ration, replication,  or  some  pleading  of 
the  plaintiff;  or  it  is  extrinsic.  For  in- 
trinsic matter,  the  court  will,  ex  officio, 
abate  the  suit.  Extrinsic  matter  is  such 
as  either  de  facto  abates  the  suit,  or 
such  as  renders  it  abatable.  Of  the 
first  sort,  is  the  death  of  the  demand- 
ant, or  one  of  several  demandants  in 
a  writ  of  right,  pending  the  action; 
and  at  whatever  stage  of  the  suit,  this 
fact  comes  to  the  knowledge  of  the 
court,  they  will  abate  the  suit.  Carter 
V.  Carr,  Gilm.  145;  Drago  v.  Stead, 
2  Rand.  454,  in  our  books,  are  cases  of 
this  kind.  But  the  death  of  a  party  be- 
fore the  commencement  of  a  suit,  is  a 
fact  which  does  not  of  itself  abate  the 
writ,  but  only  falsifies  and  renders  it 
abatable  by  plea,  put  in,  in  due  time, 
and  proper  form.  If  the  defendant, 
passing  by  the  fact  of  such  death, 
pleads  generally,  or  as  here,  joins  the 
mise  on  the  mere  right,  he  thereby  ac- 
knowledges that  the  party  is  in  life,  ! 
and  forever  precludes  himself  from  tak-  j 
ing  advantage  of  his  death,  in  any  man-  • 
ner  or  form."  I 

Where  the  matter  on  which  the  de-  j 
fendant   relies   to   abate   the   suit  is   a 
fact  not  appearing  upon  the  record  or  , 
the   return   of  the   officer,   it   must   be  ' 
pleaded  in  abatement,  so  as  to  give  the  ; 
other  party  an  opportunity  to  traverse  i 
and    try   it.     But   where   all    the   facts  ' 
upon  which  the  claim  to  have  the  proc-  j 
ess    abated    is    founded  appear  by  the  ; 
record,  including  the  return  of  the  of-  | 
ficer,  of  which  the  court  will  take  notice  i 
without  plea,  there  the  action  may  be 
dismissed  on  motion.     Hilton  v.  Con- 
sumers* Can  Co.  (Va.),  48  S.  E.  899. 

Plea  in  Bar  and  Dilatory  Plea  Dis- 
tinguished.— A  plea  in  bar  is  one  which 
shows  some  ground  for  barring  or  de- 


feating the  action.  It  is  distinguished 
from  all  dilatory  pleas,  as  impug^ning 
the  right  of  action  altogether,  instead 
of  merely  tending  to  divert  the  pro- 
ceedings to  another  jurisdiction,  sus- 
pend them,  or  abate  the  particular  writ. 
It  is,  in  short,  a  substantial  and  con- 
clusive answer  to  the  action.  Fleshet 
V.  Hasler,  29  W.  Va.  404,  1  S.  E.  580. 

II.  Orounds  of  Abatement. 

A.  IN  GENERAL. 

The  grounds  for  abatement  are  mat- 
ters of  fact,  tending  to  impeach  the 
correctness  of  the  writ,  to  show  that 
it  was  improperly  framed  or  sued  out, 
without  tending  to  deny  the  right  of 
action.  Any  variance  between  the  writ 
and  the  declaration  shows  that  the  writ 
was  not  properly  adapted  to  the  action, 
and  is,  therefore,  a  ground  for  abating 
it.  So,  if  the  writ  appear  to  have  been 
sued  out  pending  an  action  already 
brought  for  the  same  cause,  and  if  it 
name  only  one  person  as  defendant, 
when  it  should  have  named  several,  or 
if  it  appear  to  have  been  deficient  in 
a  material  part,  it  is  for  any  of  these 
reasons  abatable.  Such  pleas  r.  late 
either  to  the  person  of  the  plaintiff,  to 
the  person  of  the  defendant,  to  the 
count  or  declaration,  or  to  the  writ.  A 
plea  in  abatement  to  the  person  of  the 
plaintiff  or  defendant  is  such  as  shows 
some  personal  disability  in  one  of  these 
parties  to  sue  or  be  sued.  Flesher  v. 
Hasler,  29  W.  Va.  404,  1  S.  E.  580. 

B.  MISNOMER. 

By  statute  in  Virginia  and  West  Vir- 
ginia, no  plea  in  abatement  for  a  mis- 
nomer is  allowed  in  any  action;  but 
the  declaration  and  summons  may, 
on  motion  of  either  party,  and 
on  affidavit  of  the  right  name, 
be  amended  by  inserting  the  same 
therein.  Laidley  v.  Bright,  17  W. 
Va.  793;  Hoffman  v,  Dickinson,  31  W. 
Va.  142,  6  S.  E.  53;  Courson  v.  Parker, 
39  W.  Va.  521,  20  S.  E.  583;  Va.  Code, 
§  3258. 

Omission  of  Christian  Names. — After 
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the  court  of  appeals  has  passed  upon  a 
case,  and  remanded  the  cause  for  a 
new  trial  upon  the  general  issue,  a  de- 
murrer to  the  declaration  or  a  plea  in 
abatement  upon  the  grounds  that  the 
christian  names  of  the  respective  par- 
ties are  not  mentioned  therein,  ought 
not  to  be  received.  Lanier  v,  Cocke,  6 
Munf.  580. 

Where  a  party  defendant  is  described 
in  a  declaration  as  *'H.  D.  McClintic,*' 
this  objection  should  be  pleaded  in 
abatement,  or  the  defendant,  on  his 
own  motion  and  affidavit  of  the 
right  name,  may  have  the  declaration 
amended  by  inserting  the  right  name. 
Handley  v.  Ludington,  4  W.  Va.  53. 
r  Misnomer  of  Corporation. — The  mis- 
nomer of  a  corporation  cannot  be  taken 
advantage  of  by  plea  in  abatement;  but 
where  formerly  pleadable  in  abatement, 
the  declaration  and  summons  may,  on 
the  motion  of  either  party,  on  affidavit 
of  the  right  name,  be  amended  by  in- 
serting the  same  therein.  W.  Va.  Code, 
ch.  125,  §  14;  First  Nat.  Bank  v,  Hunt- 
ington Distilling  Co.,  41  W.  Va.  630, 
23  S.  E.  792. 

Where  a  suit  is  brought  against  the 
president  and  directors  of  a  branch 
bank,  this  is  not  a  mere  misnomer, 
which  must  be  pleaded  in  abatement, 
but  is  a  bar  to  any  recovery;  and 
though  a  verdict  be  founded  upon  the 
general  issue  pleaded,  the  error  is  not 
cured  by  the  statute  of  jeofails.  "If  then 
the  branch  bank  is  sued,  and  it  be  no 
corporation,  then  the  defense  is  a  mat- 
ter of  bar,  and  not  of  abatement;  for  if 
it  be  a  matter  of  abatement,  the  de- 
fendants must  give  the  plaintiffs  a  bet- 
ter writ;  not  by  showing  that  another 
person,  natural  or  artificial,  is  liable, 
but  by  admitting  their  own  liability, 
and  giving  their  true  name  by  which 
they  should  be  sued."  Mason  v.  Farm- 
ers* Bank,  12  Leigh  84. 

Justices'  Courts.— Section  14,  ch.  125, 
W.  Va.  Code,  provides  that  "no  plea  in 
abatement  for  a  misnomer  shall  be 
allowed   in  any  action,  but  in  a  case 


wherein,  but  for  this  section,  a  mis- 
nomer would  have  been  pleadable  in 
abatement,  the  declaration  and  sum- 
mons may,  on  the  motion  of  either 
party,  and  on  the  affidavit  of  the  right 
name,  be  amended  by  inserting  the 
same  therein."  This  section  applies 
alone  to  actions  in  the  circuit  court, 
and  is  quoted  here  simply  to  show 
by  analogy  to  what  extent  pleadings 
are  amendable  in  the  justice's  court. 
Weimer  v.  Rector,  43  W.  Va.  735,  28  S. 
E.  716. 

C.  CAPACITY  IN  WHICH  PARTY 
SUES  OR  IS  SUED. 

It  is  a  settled  rule,  that  the  question 
whether  one  suing  in  autre  droit  (as 
an  executor  or  administrator)  be  en- 
titled to  the  character  he  assumes,  is 
a  matter  in  abatement  only.  Buck  v, 
Fouchee,  1  Leigh  64. 

Marriage  of  Feme  Sole  after  Suit 
Brought. — If  a  feme  sole  brings  a  suit, 
and  afterwards  marries  between  the 
judgment  at  the  rules  and  the  end  of 
the  succeeding  term,  a  plea  to  that 
effect  would  abate  the  suit;  because 
there  would  then  be  no  such  person 
in  existence  as  that  named  in  the  writ. 
So  if  either  party  dies,  this  fact  may 
be  pleaded  in  abatement,  for  the  same 
reason.  Nothing  therefore  can  be 
clearer,  than  that  a  plea  of  matter  of 
abatement  happening  between  the  day 
of  the  office  judgment,  and  the  last  day 
of  the  succeeding  quarterly  term,  may 
be  plead.  Hunt  v.  Wilkerson,  2  Call 
57. 

Suit  against  Administrator  with  Will 
Annexed. — Administratrix,  with  the 
will  annexed,  must  be  sued  in  that 
character;  and,  if  sued  as  administra- 
trix only,  without  the  addition  of  the 
words,  with  the  will  annexed,  she  may 
plead  in  abatement.  Hunt  v.  Wilkin- 
son, 2  Call  50. 

D.  NONJOINDER  AND  MISJOIN- 
DER  OF  PARTIES. 

Nonjoinder  of  Parties — Cocontract- 
ors. — It  is  well  settled  that  the  non- 
joinder  of   a   cpcontractor   of   his    de- 
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fendant  cannot  be  taken  advantage  of 
under  the  general  issue  in  an  action  of 
assumpsit,  on  the  ground  of  a  variance 
between  the  allegata  and  probata,  when 
the  omission  of  the  cocontractor  does 
not  appear  on  the  face  of  the  declara- 
tion; the  objection  can  be  taken  only 
by  plea  in  abatement  verified  by  affi- 
davit. The  failure  of  the  defendant  to 
plead  an  abatement  is  a  waiver  of  the 
objection.  Prunty  v.  Mitchell,  76  Va. 
169;  Wilson  v.  McCormick,  86  Va.  995, 
11  S.  E.  976.  See  Yeager  v,  Fairmont, 
43  W.  Va.  259,  27  S.  E.  234. 

The  failure  to  make  the  proper  con- 
tracting persons  parties  defendant  to 
the  suit  can  only  be  taken  advantage  of 
by  plea  in  abatement,  save  where  it 
appears  on  the  face  of  the  declaration; 
but,  if  there  be  a  misjoinder  or  non- 
joinder of  plaintiffs,  the  objection  may 
be  made  upon  the  trial  and  upon  the 
general  issue.  If  the  omission  appear 
in  the  pleadings,  advantage  of  it  may 
be  taken  by  demurrer,  motion  in  ar- 
rest of  judgment,  or  writ  of  error;  but 
if  it  only  be  disclosed  by  the  evidence, 
the  plaintiff  will  be  nonsuited.  Yeager 
r.  Fairmont,  43  W.  Va.  259,  27  S.  E. 
234. 

Partners. — An  objection  to  the  non- 
joinder of  partners  defendant  must  be 
by  plea  in  abatement.  Carey  v.  Bur- 
russ,  20  W.  Va.  571. 

All  contracts  with  persons  are  joint 
and  several,  and  every  partner  is  liable 
to  pay  the  whole,  and  in  what  propor- 
tion the  others  are  contributors  is  a 
matter  merely  among  themselves.  The 
plaintifT  may,  however,  bring  his  ac- 
tion against  one,  but  he  may  compel, 
by  a  plea  in  abatement,  the  plaintiff  to 
join  them;  but  if  one  partner  is  out  of 
the  kingdom,  and  not  amenable  to  the 
process  of  the  court,  then  the  plaintiff 
may  proceed  singly  against  the  other. 
Courson  v.  Parker,  39  W.  Va.  521,  20 
S.  E.  584,  citing  Brown  v.  Belches,  1 
Wash.  9. 

Action  against  two  partners  to  re- 
cover   a    partnership    debt.      The    writ 


was  executed  on  one  only,  and  as  to 
the  other,  he  was  returned  "no  inhab- 
itant of  the  city,"  and  the  suit  was 
entered,  abated  as  to  him.  One  part- 
ner may  be  sued  alone  for  the  part- 
nership debt,  and  he  can  help  himself 
only  by  a  plea  in  abatement.  Though 
the  declaration  state  a  joint  contract, 
this  does  not  vary  the  rule.  The  suit 
was  properly  abated,  as  to  the  partner 
not  served  with  the  process,  under  the 
act  of  assembly.  Brown  v.  Belches,  1 
Wash.  9,  cited  in  McVeigh  v.  Bank, 
26  Gratt.  825. 

In  assumpsit  against  one  defendant, 
the  plea  being  nonassumpsit,  and  it 
appearing^  during  trial  that,  with  him 
as  partner,  another  was  interested  in 
the  contract  sued  on,  and  that  the 
plaintiff  knew  it  before  suit,  the  jury 
were  instructed  that  if  from  the  evi- 
dence they  believed  those  facts,  they 
must  find  for  the  defendant.  Held, 
error,  as  nonjoinder  in  assumpsit,  as 
well  as  in  debt  and  covenant,  can  only 
be  taken  advantage  of  by  plea  in  abate- 
ment, save  when  it  appears  on  the  face 
of  the  declaration.  Prunty  v.  Mitchell, 
76  Va.  169;  Wilson  v.  McCormick,  86 
Va.  995,  11  S.  E.  976. 

Contracts  by  partners  are  joint  and 
several.  If  the  action  be  not  brought 
against  all,  those  who  are  sued  may 
plead  in  abatement,  discovering  the 
names  of  the  other  partners,  so  as  to 
prevent  the  plaintiff  from  making  more 
than  one  mistake.  But  if  they  do  not 
plead  in  abatement,  they  cannot  after- 
wards object  that  all  are  not  joined. 
Barnett  v.  Urquhart,  1  Wash.  374. 

Where  a  part  of  the  copartners  only 
are  sued,  or  other  parties  impropely 
included,  it  is  matter  to  be  pleaded  in 
abatement  for  nonjoinder  or  misjoinder, 
and  if  so 'pleaded  will  defeat  a  recovery 
against  those  who  are  only  embraced 
in  the  action,  or  where  improper  parties 
are  included  as  copartners,  notwith- 
standing the  provision  of  the  law  found 
in  the  Va.  Code  18G0,  ch.  177,  §  19;  Ur- 
ton  V.  Hunter,  2  W.  Va.  83,  cited  with 
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approval  in  Rutter  v,  Sullivan,  25  W. 
Va.  430. 

Must  Give  Better  Writ.— Declaration 
against  Barnett,  Woolfolk  &  Co.,  W. 
appears  and  pleads  nonassumpsit; 
afterwards  B.,  against  whom  the  suit 
has  been  entered  abated,  entered  him- 
self a  defendant,  and  without  filing  a 
plea,  united  in  defending  the  action. 
Judgment  against  B  and  W.  only.  The 
judgment  is  proper  against  those  two, 
as  they  did  not  discover  by  a  plea  in 
abatement  who  were  the  other  part- 
ners. B.,  by  entering  himself  a  de- 
fendant, and  going  to  trial,  bound  him- 
self by  the  plea  of  his  partner.  Barnett 
tr.  Urquhart,  1  Wash.  372. 

Time  of  Filing  Plea. — In  an  action 
of  assumpsit  against  a  partnership,  if 
the  defendant  claims  that  there  was  a 
nonjoinder  of  proper  defendants,  such 
matter  can  only  be  raised  by  plea  in 
abatement  and  must  be  filed  at  rules, 
§  58,  ch.  125,  of  the  W.  Va.  Code  having 
no  application  to  such  a  case.  Rutter 
V.  Sullivan,  25  W.  Va.  427,  citing  Urton 
V,  Hunter,  2  W.  Va.  83. 

The  nonjoinder,  as  defendant,  of 
other  persons,  in  an  action  against  the 
partnership,  must  be  pleaded  in  abate- 
ment filed  at  rules.  The  defendants 
sued  cannot  avail  themselves  of  it 
after  a  plea  to  the  merits.  McDonald 
V.  Cole,  46  W.  Va.  186,  32  S.  E.  1033, 
citing  Rutter  v,  Sullivan,  25  W.  Va. 
427,  holding  that  in  assumpsit  against 
a  partnership,  if  defendants  claim  that 
other  persons  should  have  been  sued, 
that  could  be  raised  only  by  a  plea  in 
abatement  filed  at  rules. 

Co-obligors. — No  advantage  what- 
ever can  be  taken  for  nonjoinder  of 
co-obligors  except  by  plea  in  abate- 
ment. Reynolds  v.  Hurst,  18  W.  Va. 
648. 

Where,  on  a  joint  obligation,  one  is 
sued,  the  defendant  cannot  take  ad- 
vantage of  the  nonjoinder  except  by 
plea  in  abatement  alleging  the  joint 
obligation,  and  that  the  co-(^bliq:or  is 
alive.  Reynolds  v.  Hurst,  18  W.  Va. 
648. 


Suit  on  Joint  and  Several  Bond.— A 

suit  on  a  joint  and  several  bond  must 
be  brought  either  against  all  the  obli- 
gors jointly,  or  one  of  them  singly^ 
and  not  against  an  intermediate  num- 
ber; and  if  an  error  in  this  respect  ap- 
pears on  the  record,  the  judgment  will 
be  reversed,  notwithstanding  such 
error  was  not  pleaded  in  abatement. 
Atwell  V.  Milton,  4  Hen.  &  M.  257; 
Moss  V.  Moss,  4  Hen.  &  M.  304,  306; 
Newell  V,  Wood,  1  Munf.  556;  Saunders 
V.  Wood,  1  Munf.  406;  Leftwich  v. 
Berkeley,  1  Hen.  &  M.  62. 

Misjoinder— In  General.— Where  two 
should  join,  and  only  one  brings  a  suit 
for  tort,  such  misjoinder  can  only  be 
pleaded  in  abatement.  And  this  gen- 
eral rule  applies  to  suits  for  tort  to 
real  as  well  as  personal  property,  also 
to  an  action  brought  by  a  husband  for 
injury  to  property,  where  he  owns  the 
whole  equitable  estate  and  the  legal 
estate  in  a  moiety  of  the  property,  and 
in  such  case  no  advantage  can  be  taken 
of  the  nonjoinder  of  the  wife  except 
by  plea  in  abatement.  But  this  general 
rule  has  no  application  to  an  action 
brought  by  a  husband  for  injury  to 
property  in  which  he  has  no  legal  in- 
terest in  his  own  right.  McKenzie  v. 
Railroad  Co.,  27  W.  Va.  306,  citing 
Hutchinson  v,  Parkersburg,  25  W.  Va. 
226. 

The  failure  to  niukc  t.^e  proper  con- 
tracting persons  parties  defendant 
to  the  suit  can  only  be  taken 
advantage  of  by  plea  in  abate- 
ment, save  where  it  appears  on 
the  face  of  the  declaration;  but,  if 
there  be  a  misjoinder  or  a  nonjoinder 
of  plaintiffs,  the  objection  may  be  made 
upon  the  trial  and  upon  general  issue. 
If  the  omission  appear  in  the  pleadings, 
advantage  of  it  may  be  taken  by  de- 
murrer, motion  in  arrest  of  judgment, 
or  writ  of  error;  but,  if  it  only  be 
disclosed  by  the  evidence,  the  plain- 
tiff will  be  nonsuited.  Yeager  v.  Fair- 
mont, 43  W.  Va.  259,  27  S.  E.  234; 
Jenkins  v.  Hurt,  2  Rand.  446. 

Tort   Feasors. — The   general   rule    is 
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that  any  number  of  tort  feasors  may  be 
joined  in  the  same  action,  where  all 
are  alleged  to  have  participated  in  the 
wrong.  They  may  be  sued  jointly  or 
severally,  at  the  election  of  the  plain- 
tiff; and  that  is  true,  notwithstanding 
there  may  exist  a  difference  in  the  de- 
gree of  liability,  or  the  quantum  of 
evidence  necessary  to  establish  such 
liability.  But,  if  there  had  been  a  mis- 
joinder, the  remedy  by  the  statute  now 
is  to  move  the  court  to  abate  the  suit 
or  action  as  to  the  party  improperly 
joined,  and  to  proceed  against  the 
others  as  if  such  misjoinder  had  nut 
been  made.  Acts  1895-'6,  p.  453;  Lee 
V,  Mut.  R.  F.  L.  Asso.,  97  Va.  160,  o3 
S.  E.  556;  Riverside  Cotton  Mills  v. 
Lanier,  102  Va.  148,  45  S.  E.  875. 

Nonjoinder  of  Tort  Feasors.  —  A 
party  injured  by  cotrespassers  may  sue 
either  one  of  the  individuals  against 
whom  the  action  may  be  brought;  he 
is  not  bound  to  prosecute  all;  and  al- 
though a  plea  in  abatement  is  per- 
mitted in  case  of  nonjoinder  of 
debtors,  the  privilege  is  not  extended 
to  tort  feasors,  as  all  are  regarded  as 
principals,  and  neither  the  omission  to 
sue  at  all,  nor  if  all  are  sued,  the  dis- 
missal of  one  of  them  from  the  suit 
can  be  pleaded  by  the  others  in  bar. 
Bloss  V.   Plymale,  3  W.   Va.   393. 

Husband  and  Wife. — Where  a  hus- 
band was  improperly  joined  as  a  party 
to  a  summons  brought  to  recover  an 
interest  in  land  which  was  his  wife's 
separate  estate,  and,  after  a  motion  to 
quash  was  properly  overruled,  the  hus- 
band was  not  treated  as  a  party  to  the 
record,  it  was  equivalent  to  dismissing 
the  suit  as  to  him,  though  the  court 
did  not  abate  the  action  as  to  him  by 
order,  as  was  its  duty  under  Acts  As- 
sem.  1893-'94.  p.  489.  West  v.  Adams. 
2  Va.  Dec.  517. 

Dead  and  Living  Obligors. — In  Dil- 
lard  V.  Turner,  87  Va.  669,  14  S.  E. 
123,  a  plea  in  abatement  for  misjomder 
in  suing  surviving  obligors^jointly  with 
a  dead  obligor,  was  rejected. 


Parties  Defendant  in  Election  Con- 
test.— To  a  complaint  of  undue  election 
and  false  return  against  three  at  the 
same  election,  a  plea  in  abatement  for 
misjoinder  of  defendants  will  He.  But 
if  such  a  plea  is  not  filed  until  after  a 
counter  complaint  has  been  filed,  it 
will  be  deemed  to  be  waived.  Richard- 
son V,  Farrar,  88  Va.  760,  15  S.  E.  117. 

Plea  Puis  Darrein  Continuance. — 
Upon  a  dismissal  or  discontinuance  of 
an  action  by  the  plaintiff  as  to  a  par: 
of  the  defendants  whom  he  thour  t 
he  had  improperly  joined  in  the  acti  )n, 
the  remaining  defendants  would  then 
have  the  right,  if  they  wished,  to  put  in 
a  plea  in  abatement  puis  darrein  cow- 
tinuance,  that  those  persons,  as  to 
whom  the  action  had  been  discont  n- 
ucd,  were  jointly  bound  with  them. 
Carlon  v.  Ruffner,  12  W.  Va.  297,  cit- 
ing Murdock  v.  Herndon,  4  Hen.  &  M. 
203.  See  generally,  the  title  PLEAD- 
ING. 

Exceptions  and  Objections  in  Lower 
Court. — Where  a  plaintiff  discontinues 
his  action  as  to  a  part  of  the  defen sl- 
ants, whom  he  thought  he  had  impro;)- 
erly  joined  in  his  action,  but  the  de- 
fendants failed  to  plead  an  abatement 
puis  darrein  continuance,  and  in  no 
way  objects  in  the  circuit  court  to  the 
discontinuance,  it  is  too  late  to  rai^e 
the  question  in  the  appellate  court. 
Carlon  v.  Ruffner,  12  W.  Va.  297.  S  e 
generally,  the  title  APPEAL  AND 
;  ERROR. 

|E.  PLEA  OF  NEVER  MARRIED 
TO  ACTION  BY  HUSBAND 
AND  WIFE. 

I  Without  inquiry  as  to  the  grounds 
i  of  distinction  upon  principle,  between 
1  matter  in  abatement  and  matter  in  bar, 
;  it  is  well  settled  that  the  plea  of  never 
i  married  to  an  action  by  husband  and 
j  wife,   in   a  personal  action   at  least,   is 

only    proper    in    abatement.      Buck    v. 

Kouchee,  1  Leigh  64. 
1      Conclusion  of  Plea. — A  plea  in  nbite- 
1  rr.cnt    of   never    married,    to    an    action 
I  by    husband   and    wife,   must   conclude 
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with  a  verification,  and  not  to  the 
country.  Buck  v,  Fouchee,  1  Leigh 
64. 

F.    VARIANCE. 

Where  there  is  a  variance  between 
the  writ  and  the  declaration  it  can 
only  be  taken  advantage  of  by  plea  in 
abatement.  Va.  Code,  1887,  §  3259;  W. 
Va.  Code,  ch.  125,  §  15;  Beckwith  v. 
Mollohan,  2  W.  Va  477;  Swindell  v. 
Harper,  51  W.  Va.  381,  41  S.  E.  117, 
citing  Brown  v.  Belches,  1  Wash.  9; 
Snyder  v,  Philadelphia  Co.,  54  W.  Va. 
149,  46  S.  E.  366,  citing  Hoffman  v. 
Bircher,  22  W.  Va.  537;  Anderson  v. 
Doolittle,  38  W.  Va.  629,  18  S.  E.  724; 
Wall  V.  Atwell,  21  Gratt.  401. 

If  the  plaintiff  be  permitted  to  amend 
his  declaration,  by  consent  of  parties, 
after  issue  joined  on  a  plea  to  the  ac- 
tion, the  defendant  ought  not  to  be 
permitted  to  plead  in  abatement  any 
variance  between  the  amended  decla- 
ration and  the  writ,  which  equally  ex- 
isted between  the  writ  and  the  original 
declaration.  Moss  v.  Stipp,  3  Munf. 
159;  Courson  v.  Parker,  39  W.  Va.  521, 
20  S.  E.  583. 

Original  summons  states  damages  at 
$15,000.00;  copy  at  $1,500.00.  The  var- 
iance could  be  taken  advantage  of  only 
by  plea  in  abatement  (§  3259);  and,  at 
least,  was  waived  by  failure  to  object 
before  verdict.  Richmond,  etc.,  R.  Co. 
V.  Rudd,  88  Va.  648,  14  S.  E.  361. 

An  amendable  variance  between  the 
writ  and  declaration  can  only  be  taken 
advantage  of  by  plea  in  abatement,  and 
not  on  motion  to  correct  the  judgment 
after  it  has  become  final.  Anderson  v. 
Dolittle,  38  W.  Va.  629,  18  S.  E.  724. 

Must  Give  Plaintiff  a  Better  Writ.— 
A  plea  in  abatement  for  an  alleged 
variance  between  the  summons  and  the 
declaration,  in  one  of  which  the  de- 
fendant is  named  Saffle,  and  in  the 
other  Saffell,  and  which  fails  to  state 
what  is  the  proper  name  of  such  de- 
fendant, was  fatally  defective,  first  be- 
cause there  was  no  variance  as  both 
names  were  idem  sonans,  and  because 


it  failed  to  give  the  plaintiff  a 
better  writ.  Hoffman  v.  Bircher,  22 
W.  Va.  537.  See  post,  "Must  Give 
Plaintiff  a  Better  Writ,"  III,  E. 

Necessity  of  Oyer. — Advantage  of  a 
variance  between  the  writ  and  declara- 
tion can  be  taken  by  plea  in  abate- 
ment only  and  after  oyer.  Snyder  v, 
Philadelphia  Co.,  54  W.  Va.  149,  46  S. 
E.  366.  See  the  title  PROFERT  AND 
OYER. 

After  Judgment  by  Default.— The 
court,  after  judgment  by  default  on  a 
motion  to  correct,  will  only  look  to 
see  if  the  defendants  have  been  prop- 
erly served  with  summons,  and,  if  so, 
it  will  not  look  to  the  writ  to  see 
whether  there  is  any  variance  between 
it  and  the  declaration,  except  to  see 
whether  it  is  such  a  variance  as  might 
have  been  the  subject  of  amendment 
if  a  plea  in  abatement  therefor  had 
been  filed  in  proper  time,  because  it  is 
too  late  to  take  advantage  of  such 
variance,  and  the  defendants,  by  their 
silence,  have  forever  precluded  them- 
selves from  doing  so.  To  hold  other- 
wise would  allow  pleas  in  abatement 
to  be  filed  after  a  final  judgment.  Beck- 
with V.  Mollohan,  2  W.  Va.  477;  Hinton 
V,  Ballard,  3  W.  Va.  583;  Rederick  v. 
Railroad  Co.,  7  W.  Va.  54;  Anderson 
V.  Doolittle,  38  W.  Va.  629,  18  S.  E. 
724. 

G.    DEFECTS  IN  SUMMONS  AND 
PROCESS. 

A  defendant  can  only  take  advantage 
of  a  defective  return  on  a  summons  by 
a  plea  in  abatement.  Hinton  v.  Ballard, 
3  W.  Va.  582;  Barksdale  v.  Neal,  16 
Gratt.  314. 

It  is  well  settled  that,  if  process  be 
illegally  issued  or  executed,  the  valid- 
ity of  such  process  or  return  can  be 
raised  by  a  motion  to  quash,  as  well 
a«5  by  a  plea  in  abatement.  See  Gar- 
rard V.  Henry,  6  Rand.  112,  116;  Pull- 
iam  V.  Aler,  15  Gratt.  54,  62;  Warren 
V,  Saunders,  27  Gratt.  259,  268;  Raub 
V.  Otterbackl  89  Va.  645-649,  16  S.  E. 
933;  Norfolk  &  Western  R.  Co.  v.  Car- 
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ter,  91  Va.  587,  22  S.  E.  517;  1  Rob.  Pr. 
(old  Ed.)  162,  4  Min.  Inst.  (1st  Ed.) 
532;  Lane  v.  Bauserman,  103  Va.  146, 
48  S.  E.  857. 

A  return  upon  a  summons,  "exe- 
cuted in  person,"  signed  by  the  deputy 
sheriff  with  his  own  name  and  that  of 
his  principal,  shows  that  the  summons 
was  actually  served  on  the  defendants; 
and  therefore,  if  it  is  defective,  the  de- 
fect can  only  be  taken  advantage  of  by 
plea  in  abatement.  Barksdale  v.  Neal, 
16   Gratt.   314. 

••Parties  Unknown." — ^Where  parties 
have  -been  properly  proceeded  against 
as  "parties  unknown,"  they  may  appear 
in  person  or  by  attorney  and  file  their 
answers,  or  may  appear  within  three 
years  after  entry  of  a  judgment,  de- 
cree, or  order  against  them;  and  a 
plea  in  abatement  by  a  defendant  who 
has  been  served  with  process,  setting 
forth  the  names  and  residences  of  all 
parties  interested  in  the  suit,  is  imma- 
terial, and  should  be  rejected.  Fayette 
Land  Co.  v.  Louisville,  etc.,  R.  Co.,  93 
Va.  274,  24  S.  E.  1016. 

Waiver. — By  appearing  and  pleading 
to  the  action,  or  by  taking  or  consent- 
ing to  a  continuance,  the  defendant 
waives  all  defects  in  the  process  and 
the  service  thereof.  Harvey  v.  Skip- 
with,  16  Gratt.  410,  cited  and  followed 
in  Atlantic,  etc.,  R.  Co.  v,  Peake,  87  Va. 
130,  140,  12  S.  E.  348. 

Justices  of  the  Peace. — The  proper 
method  to  take  advantage  of  any  de- 
fect in  the  summons  or  in  the  return 
thereto  in  a  justice's  court  is  by  a  mo- 
tion to  quash,  because  in  that  court 
there  are  no  formal  pleadings,  and 
hence  the  question  cannot  be  raised  by 
a  plea  in  abatement,  as  it  might  and 
ought  to  be  raised  in  the  circuit  court, 
where  the  suit  is  brought  originally 
in  that  court.  Layne  v,  Ohio  River  R. 
Co.,  35  V<!.  Va.  438,  14  S.  E.  123.  See 
Mountain  City  Mill  Co.  v.  Southern, 
46  W.  Va.  754,  34  S.  E.  782. 

In  an  action  before  a  justice  of  the 
peace,  the  defendant  not  having  entered 


a  special  appearance  before  the  justice 
for  the  purpose  only  of  quashing  the 
writ  or  return,  cannot,  on  appeal  to 
the  circuit  court,  take  advantage  of  anjr 
defect  in  the  writ  or  return,  either  bjr 
motion  to  quash  or  by  a  plea  in  abate- 
ment. Blankenship  v.  Kanawha,  etc.,  R. 
Co.,  43  W.  Va.  135,  27  S.  E.  355,  citing 
Layne  v,  Ohio  River  R.  Co.,  35  W.  Va. 
438,  14  S.  E.  123. 

H.      AUTHORITY    TO    SIGN    AT- 
TACHMENT  BOND. 

Where  an  attachment  bond  purports 
to  be  signed  by  the  plaintiff  in  the 
suit,  by  an  attorney  in  fact,  the  court 
will  not  sustain  a  motion  to  quash  the 
bond  for  this  supposed  defect.  If  the 
attorney  in  fact  had  no  authority  to 
sign  the  plaintiff's  name,  this  can  onljr 
be  taken  advantage  of  by  plea  in  abate- 
ment, if  it  can  be  taken  advantage  of 
at  all.  Tingle  v.  Brison,  14  W.  Va. 
2S5.  See  generally  the  title  ATTACH- 
MENT. 

L  PLEA  OF  ALIEN  ENEMY. 

In  a  plea  of  alien  enemy,  it 
is  necessary  for  the  defendant  to 
negative  or  affirm  all  the  facts 
that  are  required  to  bar  the  plain- 
tiff's action.  Therefore,  in  such  a 
plea,  it  is  necessary  for  the  defendant 
to  state,  not  only  that  the  plaintiff  was 
an  alien  enemy,  but  also  that  he  had 
not  the  license  of  the  government  to 
remain  in  the  country.  It  was  further 
necessary,  during  the  war  of  1812,  for 
the  plea  to  affirm  that  the  plaintiff 
had  been  ordered  off  by  the  executive 
of  the  United  States;  as,  by  virtue  of 
an  act  of  congress,  an  alien  enemy  is 
permitted  to  remain  in  the  country, 
until  he  is  ordered  to  depart  by  the 
executive.  Bagwell  v.  Babe,  1  Ran<L 
272.    See  the  title  ALIENS. 

J.    FAILURE  TO   PROCEED 
AGAINST  PERSOKAL 
SENTATIVE      ON      Ri:.vIVED 
JUDGMENT. 

A  scire  facias  against  the  heir  upon 
a  judgment  recovered  against  the  an- 
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cestor,  need  not  aver  proceedings 
against  the  personal  representative, 
without  eflfect.  But  if  no  such  pro- 
ceedings have  been  had  against  the 
personal  representative,  the  heir  must 
set  up  such  defense  by  plea,  in  the 
nature  of  a  plea  in  abatement.  Rogers 
V.  Denham,  2  Gratt.  200. 

K.     EXCEPTION  FOR  WANT  OF 
JURISDICTION. 

Where  a  bill  shows  on  its  face  mat- 
ter proper  for,  and  the  parties  are 
within,  the  jurisdiction  of  the  court,  ex- 
ception for  want  of  jurisdiction  can 
only  be  taken  by  plea  in  abatement.  Va. 
Code,  §  3260;  Wells  v,  Hughes,  89  Va. 
643,  16  S.  E.  689;  Cox  v.  Cox,  95  Va. 
173,  27  S.  E.  834;  Guarantee  Co.  v. 
First  Nat.  Bank,  95  Va.  480,  28  S.  E. 
§09;  Middleton  v.  White,  5  W.  Va.  572. 

An  objection  that  the  court  is  with- 
out jurisdiction  of  the  cause  of  action, 
may  be  raised  by  plea  in  abatement  to 
the  jurisdiction.  Harvey  v.  Parkers- 
burg  Ins.  Co.,  37  W.  Va.  272,  16  S.  E. 
680. 

It  is  not  necessary,  to  give  jurisdiction, 
that  the  declaration  contain  an  aver- 
ment of  the  facts  authorizing  the  plain- 
tiff to  sue  in  the  county  where  the  ac- 
tion may  be  brought.  Jurisdiction  will 
be  presumed  unless  questioned  by  plea 
in  abatement  interposed  in  proper  time. 
Empire,  etc.,  Co.  v.  Hull,  etc.,  Co.,  51 
W.  Va.  474,  41  S.  E.  917. 

Circuit  Court. — The  question  of  the 
jurisdiction  of  the  circuit  court  can 
only  be  raised  by  a  plea  in  abatement. 
Bank  of  the  Valley  v,  Gettinger,  3  W. 
Va.  309;  Bank  v.  Bank,  3  W.  Va.  386. 

Equity.— The  act  Va.  Code,  ch.  171, 
I  19,  p.  711,  applies  only  where  the 
objection  to  the  jurisdiction  of  the 
court  is  for  mere  matter  of  abatement; 
as  where  the  case  is  a  proper  one  for 
a  court  of  equity,  but  not  for  the  par- 
ticular court  in  which  the  suit  is 
brought;  or  whether  the  suit  ought  to 
be  abated  by  reason  of  some  circum- 
stance  attending   the    situation    of    the 


plaintiff    or     defendant,    or    the     like. 
Jones  V.  Bradshaw,  16  Gratt.  355. 

In  Green  v,  Massie,  21  Gratt.  362, 
the  court  said:  "It  would  seem  to  be 
well  settled,  that  if  the  matter  of  the 
bill  is  not  proper  for  the  jurisdiction 
of  any  court  of  equity,  the  objection 
may  be  made  by  plea  or  demurrer,  and 
it  may  be  taken  at  the  hearing.  The 
plea  in  abatement  is  only  necessary 
where  it  appears  that  some  other  court 
of  equity  has  jurisdiction,  rather  than 
that  in  which  the  suit  is  brought. 
Jones  V,  Bradshaw,  16  Gratt.  355." 

Suit  for  Freedom. — In  a  suit  for  free- 
dom there  is  a  special  verdict  which 
finds  that  the  defendant  took  posses- 
sion of  the  plaintiff  in  the  county  of 
Prince  George,  Maryland,  and  has 
since  retained  her  in  his  possession 
down  to  the  institution  of  this  suit; 
but  it  does  not  state  that  the  plaintiff 
was  detained  as  a  slave  in  the  county 
where  the  suit  was  brought.  '  Though 
detention  of  the  plaintiff  where  the 
suit  was  brought  is  necessary  to  give 
the  court  jurisdiction,  yet  as  the  cou^t 
has  general  jurisdiction  over  the  sub- 
ject matter  of  the  controversy,  the  ob- 
jection to  the  exercise  of  jurisdiction 
in  the  particular  case,  for  this  cause, 
is  matter  in  abatement  of  the  prv/Cted- 
ing,  and  should  be  pleaded,  or  brouq^ht 
to  the  notice  of  the  court  by  rule  or 
motion  before  the  jury  is  sworn  in  ihe 
cause.  Hunter  v,  Humphreys,  14  Gratt. 
287. 

By  Demurrer. — An  objection  to  the 

jurisdiction  of  the  court,  must  be  raised 

by  plea  in  abatement  to  the  jurisdiction, 

not  by  demurrer.     Norfolk,  etc..  R.  Co. 

V.  Ampey,  93  Va.  108,  25  S.  E.  226. 

'    Must  Give  Plaintiff  a  Better  Writ. — 

A  plea  to  the  jurisdiction  of  a  court  in 

a  transitory  action,  which  fails  to  give 

j  the  plaintiff  a  better  writ  by  shDwin-? 

I  what  court  of  the  state  has  jurisdiction 

,  of  the  cause  of  action,  is  bad.     Guar- 

j  anty  Co.  v.  National  Bank,  95  Va.  486, 

1 28    S.    E.    909;    Hortons    v.    Townes,    6 

I  Leigh   47;   Beirne  v.   Rosser,  26   Gratt. 
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538;  Mahany  v.  Kephart,  etc.,  R.  Co., 
15  W.  Va.  609,  621.  See  post,  '"Must 
Give  Plaintiff  a  Better  Writ,"  III,  E. 

Actions  for  personal  injuries  are  tran- 
sitory, and  it  is  unnecessary  to  set  forth 
in  the  declaration  the  place  at  which  the 
act  was  done  which  caused  the  injury. 
That  the  cause  of  action  arose,  or  the 
matter  is  within  the  jurisdiction  of  the 
court,  need  not  be  averred  in  the  dec- 
laration. In  such  actions  objections  to 
the  jurisdiction  of  the  court  must  be 
raised  by  a  plea  in  abatement,  and  not 
by  a  demurrer.  Norfolk,  ttc,  R.  Co.  v. 
Ampey,  93  Va.   108,  25  S.   E.  226. 

It  is  generally  true,  that  in  a  plea  to 
the  jurisdiction  of  courts  of  limited 
jurisdiction,  it  is  only  necessary  to 
show  that  they  ought  not  to  take  cog- 
nizance of  the  cause,  6  East.  600.  For 
it  may  be,  that  the  defendant's  resi- 
dence may  be  unknown  to  the  plaintiff, 
who  should  not  be  turned  out  of  court 
without  the  necessary  information  to 
enable  him  to  commence  his  action  ef- 
fectually. Hortons  v.  Townes,  6  Leigh 
58. 

A  plea  in  abatement  to  the  jurisdic- 
tion of  the  court,  on  the  ground  that 
the  defendant  did  not  reside  in  the 
county  in  which  the  action  was  brought, 
nor  did  the  cause  of  action  arise  there, 
must  state  where  the  defendant  does 
reside;  and  where  the  cause  of  action 
did  arise.  Middleton  v.  Pinnell,  2  Gratt. 
202;  Raine  v.  Rice,  2  Pat.  &  H.  529. 

Exception  to  General  Rule. — It 
seems  that  it  is  not  necessary  that 
a  plea  to  the  jurisdiction  of  the 
court  should  in  all  cases  give  the 
plaintiff  a  better  writ.  Warren  v. 
Saunders,  27  Gratt.  259;  Mahany  v. 
Kephart,  etc.,  R.  Co.,  15  W.  Va.  609, 
621. 

In  the  case  of  Beirne  v.  Rosser,  26 
Gratt.  538,  A.  brought  assumpsit 
against  B.  in  the  county  of  N.  and 
process  was  served  upon  him.  B.  ap- 
peared at  the  rules  and  filed  a  plea  in 
abatement,  that  at  the  time  of  the  serv- 
ice of  the  process  upon  him,  and  at 
this  time  he  was  not  and  is  not  a  resi- 


dent of  N.,  but  was  and  is  an*  inhab- 
itant of  and  resides  in  M.  county.  West 
Virginia.  It  was  held  that  this  plea  was 
bad  because  it  did  not  give  the  plain- 
tiff a  better  writ;  because  it  did  not 
show  what  court  in  the  state  had  ju- 
risdiction of  the  case,  which  was  nec- 
essary to  make  the  plea  a  good  one.  It 
is  a  general  principle  of  the  common 
law  that  a  transitory  action  such  as  the 
present  one  can  be  brought  against  a 
party  wherever  he  may  be  found  and 
served  with  process;  no  matter  where 
he  may  reside,  or  where  the  cause  of 
action  may  have  arisen. 

In  an  action  for  malicious  prosecutioa 
against  two  defendants  jointly,  the 
cause  of  action  arose  in  Ritchie  county. 
West  Virginia.  One  of  the  defendants 
resided  in  that  county;  and  the  other 
defendant  resided  in  the  state  of  Michi- 
gan, and  had  not  any  estate  or  debts 
due  him  in  Wood  county,  West  Vir- 
ginia. The  circuit  court  of  Wood 
county  has,  nevertheless,  jurisdictioa 
of  the  action,  if  the  defendants  were 
found  in  that  county  and  served  with 
process  in  it;  and  a  plea  in  abatement 
setting  up  in  a  proper  manner  these 
facts  was  properly  held  bad  on  de- 
murrer. Vinal  V.  Core,  18  W.  Va.  t. 
See  Mahany  v.  Kephart,  etc.,  R.  Co^ 
15  W.  Va.  620. 

Jurisdiction  of  Justice  of  the  Peace. — 
The  pleadings  in  justices'  courts  are 
prescribed  by  statute  in  West  Vir- 
ginia and  are  intended  to  be  as 
simple  and  free  from  technicalities 
as  a  due  regard  to  the  rights  of 
the  litigants  will  permit.  No  provision 
is  made  for  pleas  in  abatement  as  is  the 
case  in  courts  of  record;  and  as  a  sub- 
stitute for  such  pleas  to  the  jurisdiction 
of  the  justice,  it  is  provided  in  §  49, 
that  the  plaintiff's  action  shall  be  dis- 
missed at  his  costs  "whenever  it  ap- 
pears that  the  justice  has  not  jurisdic- 
tion thereof."  This,  obviously,  means 
if  it  appears  at  any  time  during  the 
trial,  by  the  evidence  or  otherwise,  the 
action  shall  be  dismissed.  And  as  it  is 
provided,   by   §   3   of  the   statute,   that 
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there  need  be  no  written  pleadings  in 
the  county  court  in  cases  removed  to 
that  court  under  said  section,  it  is  clear 
that  pleas  in  abatement  need  not  be 
filed  to  the  jurisdiction  of  that  court  in 
such  cases;  and,  therefore,  if  it  appears 
during  the  trial  in  such  court  that  the 
justice  would  not  have  had  jurisdic- 
tion if  the  action  had  been  tried  before 
him,  the  court  shall  dismiss  the  action. 
Todd  V.  Gates,  20  W  Va.  470,  citing 
Clarke  v.  Conn,  1  Munf.  160. 

The  pleadings  in  justices'  courts  are 
prescribed  by  statute,  and  no  provision 
is  made  for  pleas  in  abatement;  such 
plea,  t!  erefore,  to  the  jurisdiction  of 
the  justice,  cannot  be  properly  filed, 
either  before  the  justice  or  the  circuit 
court  to  which  the  action  may  be  ap- 
pealed. Mountain  City  Mill  Co.  v. 
Southern,  46  W^.  Va.  754,  34  S.  E.  782, 
citing  Todd  v.  Gates,  20  W.  Va.  464. 

Plea  Must  Be  Certain  and  Positive. — 
A  plea  to  the  jurisdiction  of  the  court 
must  be  certain  to  every  intent,  and 
all  the  old  strictness  of  the  common 
law,  both  as  to  the  form  and  substance, 
is  still  required,  and  a  failure  of  such 
a  plea  in  any  of  the  particulars  above 
indicated  would  be  fatal,  and  such  de- 
fective plea  should,  on  motion  of  the 
plaintiff,  be  stricken  from  the  record. 
Quarrier  v.  Peabody  Ins.  Co.,  10  W. 
Va.  507,  cited  in  Rader  v,  Adamson,  37 
W.  Va.  582,  16  S.  E.  808.  See  post, 
••Form  and  Sufficiency  of  Plea,"  III. 

The  affidavit  to  the  facts  stated  in 
a  plea  to  the  jurisdiction  of  the  court 
should  be  positive,  and  not  as  the  plain- 
tiff believes.  Quarrier  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507. 

The  averments  in  a  plea  to  the  juris- 
diction of  the  court  of  all  the  material 
facts,  should  be  direct  and  positive,  and 
not  by  way  of  recital.  Quarrier  v.  Pea- 
body Ins.  Co.,  10  W^.  Va.  507. 

Time  of  Filing  Plea.— See  post, 
"Time  of  Filing  Pleas  in  Abatement," 
IV. 

How  Pleaded. — A  plea  in  abatement 
to  the  jurisdiction  of  the  court,  cannot 


be  put  in  any  attorneys,  but  must  be 
pleaded  in  person.  Hortons  v,  Townes, 
6  Leigh  47.  See  Quarrier  v.  Peabody 
Ins.  Co.,  10  W.  Va.  507,  distinguished 
in  Miller  v.  Fewsmith  Lumber  Co.,  42 
W.  Va.  323,  26  S.  E.  175. 

The  appearance  by  a  corporation  in 
a  plea  to  the  jurisdiction  of  the  court, 
should  not  be  in  person  or  by  attorney, 
but  may  be  by  the  president.  Quarrier 
V,  Peabody  Ins.  Co.,  10  W.  Va.  507. 

Conclusion  of  Plea. — The  proper  con- 
clusion of  a  plea  to  the  jurisdiction  of 
the  court  is  whether  the  court  can  or 
will  take  cognizance  of  the  action,  and 
not  the  action  abate  and  be  dismissed. 
Quarrier  v.  Peabody  Ins.  Co.,  10  W. 
Va.  507,  cited  in  Rader  v,  Adamson,  37 
W.  Va.  582,  16  S.  E.  808.  See  post, 
"Conclusion  of  Plea,"  III,  F. 

Dilatory  pleas  must  conclude  with  a 
prayer  for  judgment.  Guarantee  Co.  v. 
Bank,  95  Va.  480,  28  S.  E.  909. 

A  plea  in  abatement  to  the  jurisdic- 
tion of  a  court  is  bad,  where  it  con- 
cludes with  a  prayer  quod  billa  cassetur 
instead  of  si  curia  cognoscere  velet. 
Hortons  v.  Townes,  6  Leigh  47. 

L.  NONRESIDENCE  OF  DEFEND- 
ANT IN  ATTACHMENT. 

The  question  of  nonresidence  of  a 
defendant  in  attachment  can  only  be 
raised  by  a  plea  in  abatement.  Bank  of 
the  Valley  v.  Bank  of  Berkeley,  3  W. 
Va.  386;  S.  C,  3  W.  Va.  309.  See  the 
title  ATTACHMENT. 

Nonresident  Defendant. — The  plain- 
tiff brought  his  action  at  law  and  sued 
out  his  summons  returnable  to  October 
rules,  1875,  and  filed  his  declaration. 
The  summons  is  returned  "no  inhabit- 
ant of  my  bailiwick."  Nothing  is 
shown  in  the  case,  by  affidavit,  or  at- 
tachment, or  otherwise,  on  which  to 
found  the  jurisdiction  of  the  court, 
other  than  the  residence  of  the  defend- 
ant in  the  county  in  which  the  suit  is 
instituted.  Held,  the  suit  abates  upon 
the  return  of  the  nonresidence  of  the 
defendant.  Steele  v,  Harkness,  9  W. 
Va.  13. 
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The  Code  of  Virginia  provided,  that 
when  an  officer  shall  return  a  defend- 
ant, a  nonresident,  if  the  court  from 
which  the  process  issued  has  jurisdic- 
tion of  the  case  only  on  the  ground  of 
the  residence  of  such  defendant  in  the 
county  in  which  such  process  issues, 
the  suit  shall  abate.  Under  this  sec- 
tion it  was  held,  that  where  there  was 
no  return  of  process  by  any  officer  as 
to  the  defendant,  but  the  bill  alleged 
that  he  was  a  nonresident,  and  the  affi- 
davit of  the  complainant  is  to  the  same 
effect,  this  is  equivalent  to  return  by 
the  officer  to  the  same  effect,  and  the 
cause  from  that  time  forward,  should 
be  treated  as  discontinued.  Price  v. 
Pinnell,  4  W.  Va.  296. 

M.  ANOTHER  SUIT  PENDING. 

Statement  of  Rule. — Two  courts  at 
one  and  the  same  time  cannot  entertain 
two  suits  over  the  same  subject  matter 
and  adjudicate  the  rights  of  the  same 
persons  thereto  contrary  to  the  rule 
that  there  must  not  be  a  double  inves- 
tigation of  the  same  matter.  Griffin  v. 
Birkhead,  84  Va.   612,  5   S.   E.   685. 

Basis  of  Rule. — The  plea  in  abate- 
ment alleging  the  pendency  of  another 
action  is  based  upon  the  common-law 
maxim,  that  nobody  ought  to  be  twice 
vexed  for  one  and  the  same  cause,  and 
the  object  of  the  rule  is  to  prevent  a 
party  from  being  unnecessarily  vexed 
with  two  suits  when  one  would  suffice 
to  afford  him  the  redress  to  which  he 
is  entitled.  And  the  modern  practice 
is  to  look  into  each  case  and  to  deter- 
mine as  a  matter  of  fact  whether  the 
second  suit  was  unnecessary  or  not. 
Norfolk,  etc.,  R.  Co.  v.  Nunnally,  88 
Va.  546,  14  S.   E.  367. 

How  Objection  Taken. — An  objection 
that  another  suit  is  pending  for  the 
same  cause  between  the  same  parties 
must  be  made  by  a  plea  in  abatement. 
McAllister  v.  Harman,  97  Va.  543,  34 
S.  E.  474;  Riley  v.  Jarvis,  43  W.  Va. 
43,  26  S.  E.  366;  Foley  v.  Ruley,  43  W. 
Va.  513,  27  S.  E.  268. 

Ejectment. — In    an   action    of   eject- 


ment, the  pendency  of  a  suit  in  chan- 
cery for  the  recovery  of  the  same  land 
claimed  in  this  action,  may  be  made  by 
plea  in  abatement.  James  River,  etc., 
R  Co.  V.  Robinson,  16  Gratt.  434. 

Plea  of  Submission  to  Arbitration. — 
A  plea  of  submission  to  arbitration, 
filed  in  a  subsequent  action  in  a  circuit 
court  on  the  same  cause  of  action,  must 
be  in  abatement,  not  in  bar,  and  comes 
too  late  after  pleas  in  bar  have  been 
filed.  The  court  said:  "You  can  plead 
an  award  in  bar,  but  not  a  mere  sub- 
mission, or  a  pending  arbitration.  You 
must  use  a  plea  in  abatement,  as  the 
fact  the  plea  sets  up  does  not  bar  the 
cause  of  action,  but  only  abates  the 
second  suit.  It  is  the  same  as  the  plea 
of  another  suit  pending  for  the  same 
cause,  which  must  be  a  plea  in  abate- 
ment. 1  Bart.  Law.  Prac.  290;  Rob- 
recht  V,  Marling,  29  W.  Va.  765,  2  S. 
E.  827;  Morse,  Arb.  79."  Riley  v.  Jar- 
vis,  43  W.  Va.  43,  26  S.  E.  366. 

Prior  Action  in  Inferior  Court. — A 
plea  to  the  jurisdiction  of  this  court 
that  a  suit  is  depending  in  an  inferior 
court  for  the  same  matter,  is  proper. 
Johnston  v.  Bower,  4  Hen.  &  M.  487. 

Identity  of  Parties  and  Subject  Matter 
— In  General. — In  order  that  the  pend- 
ency of  one  suit  may  be  pleaded  in  bar 
of  another  for  the  same  matter,  it  is 
necessary,  amongst  other  things,  that 
in  both  suits  the  parties  should  be  the 
same,  or  at  least  represent  the  same  in- 
terests; that  the  first  suit  shall  be  for 
the  same  matter  as  the  second  (though 
the  second  suit  need  not  be  for  the 
whole  matter  embraced  by  the  first); 
and  that  the  whole  effect  of  the  second 
suit  shall  be  attainable  in  the  first.  Mc- 
Allister V.  Harman,  97  Va.  543,  34  S. 
E.  474. 

Even  among  courts  of  concurrent 
jurisdiction,  the  rule  that  the  one  which 
first  obtains  jurisdiction  has  the  right 
to  decide  every  question  in  the  case,  is 
subject  to  limitations  and  is  confined 
to  suits  between  the  same  parties  seek- 
ing the  same  relief,  and  to  such  ques- 
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tions  as  arise  properly  in  the  progress 
of  the  suit  first  brought,  and  does  not 
extend  to  all  matters  which  may,  by 
possibility,  become  involved  in  it. 
Davis  V.  Morriss,  76  Va.  21. 

Judicial  Sales — Rights  of  Debtor. — A 
debtor  whose  land  has  been  sold  in  a 
suit  in  chancery  to  satisfy  liens  thereon, 
but  who  is  entitled  to  a  part  of  the 
purchase  price,  may,  after  confirmation 
of  the  sale,  maintain  a  suit  in  chancery 
in  his  own  name  to  have  set  aside  as 
voluntary  and  fraudulent  deeds  of  other 
lands  made  by  the  obligors  in  the  bonds 
given  for  such  purchase  price,  although 
a  controversy  be  pending  in  the  first 
suit  as  to  the  liability  of  such  obligors 
for  the  purchase  price.  McAllister  v. 
llarman,  97  Va.   543,  34  S.   E.   474. 

Whole  Effect  of  Second  Suit  Not  At- 
tainable in  First. — In  order  for  the  plea 
of  another  suit  pending  to  be  available, 
"it  is  requisite  that  the  whole  effect  of 
the  second  suit  should  be  attainable  in 
the  first,  and  if  it  appears  in  the  face  of 
the  plea  that  this  is  not  the  case  the 
court  will  overrule  it,  and  it  sometimes 
happens  that  the  second  bill  embraces 
the  whole  subject  in  dispute  more  com- 
pletely than  the  first.  In  such  cases 
the  practice  appears  to  be  to  dismiss 
the  first  bill  with  costs,  which  puts  the 
case  upon  the  second  bill  in  the  same 
situation  that  it  would  have  been  if  the 
first  bill  had  been  dismissed  before  the 
filing  of  the  second.  The  common  prac- 
tice in  such  cases  is  to  hear  the  causes 
together.  The  defense  of  another  suii 
pending  does  not  apply  where  the  sec- 
ond bill,  though  by  a  different  person, 
although  for  the  same  matter,  as  far 
as  concerns  the  foundation  of  the  de- 
mand, is  for  a  different  equity.  1 
Deach,  Mod.  Eq.  Prac,  §  33,  says  that 
*the  pendency  of  a  prior  suit  will  not 
be  a  bar  to  a  subsequent  suit,  if  the 
latter  embraces  more  as  to  parties  and 
subject  matter  than  the  former,  but  it 
may  justify  an  order  of  the  court  stay- 
ing the  further  prosecution  of  the  first 
suit' "  Boley  v,  Ruley,  43  W.  Va.  513, 
27  S.  E.  268. 


Identity  of  Parties--Suits  by  Differ- 
ent Lien  Creditors. — Where  a  lien  cred- 
itor brings  suit  to  subject  the  real  es- 
tate of  his  debtor  to  the  payment  of  his 
debt,  the  fact  that  his  bill  avers  that 
there  is  then  pending  a  suit  by  another 
creditor,  to  subject  the  same  real  estate 
to  other  debts,  is  not  ground  for  sus- 
taining a  demurrer  to  such  bill.  See 
V.  Rogers,  31  W.  Va.  473,  7  S.  E.  436, 
cited  in  Foley  v.  Ruley,  43  W.  Va. 
513,   27    S.    E.    268. 

Suit  to  Enforce  Lien  of  Judgment. — 
But  when  a  suit  under  §  7,  ch.  139,  W. 
Va.  Code,  1891,  has  been  begun  by 
one  judgment  creditor  for  himself  and 
all  other  lienors  to  enforce  the  lien  of 
a  judgment  on  land,  no  other  lien 
holder  can  sue  for  the  same  purpose. 
If  he  does,  the  pendency  of  the  first 
suit  may  be  pleaded  in  bar  and  dis- 
missal of  the  second  suit.  Foley  v. 
Ruley,  43  W.  Va.  513,  27  S.  E.  268. 

On  the  other  hand,  where  the  plain- 
tiff, a  judgment  creditor,  has  a  debt 
against  four  parties,  and  creditors*  suits 
are  instituted  and  pending  against  thr"^- 
of  them,  when  this  suit  is  brought,  but' 
to  neither  of  which  three  suits  is  ^^'^■ 
present  defendant  a  party,  a  demurre^r"* 
on  the  ground  that  another  suit  is  pend- 
ing is  properly  overruled.  National 
Bank  v.  Bates,  20  W.  Va.  210. 

I     Identity  of  Subject  Matter.— Where 
j  two   suits  having  the  same  object  are 
:  pending,  a  decree  in  one  suspends  the 
j  other.     But   where   the   objects   of  the 
I  two   suits   are   not   the   same;   the   one 
being   to   administer   a    deceased    part- 
ner's   separate    property    for   separate 
creditors,  the  other   to   administer   the 
partnership   property   for  the    partner- 
ship creditors,  this  rule  doe^  not  apply. 
Robinson  v.  Allen,  85  Va.  721,  8  S.  E. 
835;  McAllister  v.  Harman,  97  Va.  543, 
34  S.  E.  474. 

Settlement  of  Accounts  by  Personal 
Representatives. — A  plea  in  abatement 
of  an  action  of  assumpsit  brought  by 
a  creditor  against  a  personal  represen- 
tative, that  a  legatee   of   the   decedent 
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had  under  the  statute  (§  8,  ch.  87,  of 
W.  Va.  Code)  required  the  defendant, 
a  personal  representative,  to  make  an 
ex  parte  settlement  of  his  account,  and 
that  the  proceedings  to  compel  such  ex 
parte  settlement  were  still  pending, 
when  this  suit  was  brought,  is  bad  on 
demurrer,  (p.  680.)  Van  Winkle  v. 
Blackford,  28  W.  Va,  671. 

Effect  of  Dismissal  or  Discontinuance 
of  Former  Suit. — If,  at  the  time  of  the 
plea  pleaded,  the  former  suit  has  been 
discontinued,  the  writ  will  not  abate, 
because  in  such  case  the  pending  ac- 
tion is  as  free  from  the  objection  of 
the  pendency  of  the  former  suit  as  the 
new  action  itself  would  be  when  it 
should  be  instituted.  "Cases  may  arise 
too  in  which  the  plaintiff,  having 
brought  one  suit,  might  find  it  neces- 
sary in  order  to  render  his  cause  of  ac- 
tion effectual,  to  bring  a  second  before 
he  could  dismiss  the  first  either  at  rules 
or  in  court.  And  if  he  should  take  care 
to  dismiss  the  former  before  the  de- 
fendant pleads  in  abatement  it  would  be 
»"^  easonable  that  his  writ  should  abate 
because  he  could  not  dismiss  his  first 
••"*  before  it  was  necessary  to  take 
ont  his  second  writ,  although  he  did  so 
before  the  plea  pleaded."  Archer  v. 
Ward,  9  Gratt.  622. 

Where  no  scire  facias  has  ever  issued 
against  the  heir  of  a  deceased  defend- 
ant, an  order  of  dismissal  "agreed"  is 
not  binding  on  them  and  hence  is  not 
binding  on  the  plaintiff,  so  as  to  bar 
another  action.  Stockton  v.  Copeland, 
30  W.   Va.   674,   5   S.    E.   143. 

Second  Suit  to  Avoid  Bar  of  Statute. 
— Where  a  plaintiff  is  compelled  to 
bring  a  second  action  to  avoid  the  bar 
of  the  statute  of  limitations,  before  dis- 
missing his  first  suit,  which,  however, 
he  does  as  soon  as  he  safely  can,  it 
was  held  that  a  plea  in  abatement,  al- 
leging the  pendency  of  a  prior  suit,  was 
properly  overruled.  Norfolk,  etc.,  R. 
Co.  V,  Nunnally,  88  Va.  546,  14  S.  E. 
367. 

Suit  at  Law  and  in  EUpiity. — Where 


a  suit  in  equity  and  an  action  at  law» 
for  the  same  cause  of  action,  are  pend- 
ing at  the  same  time,  it  is  not  ground 
of  defense  at  law,  under  the  general  is- 
sue or  a  plea  in  abatement;  but  the 
proper  mode  of  making  the  objection 
is  by  a  rule  in  the  chancery  suit  to 
put  the  plaintiff  to  his  election  between 
the  two  suits.  Williamson  v.  Paxton, 
18  Gratt.  475;  Priddy  v,  Hartsook,  81 
Va.  66;  Warwick  v.  Norvell,  1  Rob.  308; 
Risher  v.  Wheeling  Roofing,  etc.,  Co. 
(Va.),  49  S.  E.  1016. 

A  defendant  at  law,  having  a  legal 
defense  to  the  action,  and  a  distinct 
ground  for  equitable  relief  against  the 
plaintiff's  claim,  may  bring  his  suit  in 
equity  without  waiting  for  the  determi- 
nation of  the  action  at  law,  and  may, 
without  being  compelled  to  waive  his 
legal  defense  by  confessing  judgment, 
have  a  hearing  in  the  court  of  equity 
on  the  merits  of  his  case,  and  a  decree 
for  the  proper  relief.  Robinson  v, 
Braiden,  44  W.  Va.  183,  28  S.  E.  798, 
citing  Warwick  v.  Norvell,  1  Rob.  308; 
Knott  V.  Seamands,  25  W.  Va.  99,  104; 
Miller  v.  Miller,  25  W.  Va.  495;  Man- 
ufacturing Co.  V.  Henry,  25  Gratt.  575; 
Thornton  v.  Thornton,  31  Gratt.  212; 
Penn  v.  Ingles,  82  Va.  69. 

A  defendant  at  law  having  a  legal 
defense  to  the  action,  and  a  distinct 
ground  of  equitable  relief  against  the 
plaintiff's  claim,  may  bring  his  suit  in 
equity  without  waiting  for  the  determi- 
nation of  the  suit  at  law,  and  may  with- 
out being  compelled  to  waive  his  legal 
defense  by  confessing  judgment  have 
a  hearing  in'  a  court  of  chancery  on  the 
merits  of  his  case  and  a  decree  for  the 
proper  relief.  But  it  ought  to  have  ap- 
peared in  plaintiff's  bill,  whether  he  had 
or  relied  on  any  legal  defense,  and  if 
he  had  not,  the  court  in  its  discretion, 
before  the  injunction  was  granted, 
should  have  required  a  confession  of 
judgment  at  law.  Warwick  v.  Norvell, 
1  Rob.  308;  Great  Falls  Co.  v.  Henry, 
25  Gratt.  575;  Knott  v,  Seamands,  25 
W.  Va.  105. 
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As  a  general  rule«  one  cannot  sue  at 
law  and  in  equity,  at  the  same  time,  for 
the  same  debt.  But  a  mortgagee,  or 
cestui  que  trust,  may  sue  at  the  same 
time,  at  law  upon  his  bond  and  in  eq- 
uity, to  enforce  his  mortgage  or  trust 
deed;  the  one  remedy  being  in  per- 
sonam, and  the  other  in  rem.  Priddy  v. 
Hartsook,  81  Va.  67. 

Where  a  person  has  a  suit  at  law 
pending  on  the  appeal,  and  brings  a 
bill  for  relief  as  to  the  same  subject 
matter,  he  will- be  compelled  to  make 
election  in  which  court  he  will  pro- 
ceed. Gibbs  V.  Perkinson,  4  Hen.  & 
M.  415. 

Action  to  Subject  Land  to  Judgment. 
— In  an  action  to  subject  the  land  of  a 
debtor  to  the  payment  of  a  judgment, 
the  land  was  rented  by  order  of  court 
to  the  debtor  himself,  and  he  executed 
to  the  commissioner  five  notes  for  the 
rent.  Two  of  the  notes  were  paid,  and 
on  default  in  the  payment  of  the  third, 
proceedings  were  taken  against  the 
debtor  and  his  sureties,  which  resulted 
in  an  order  for  the  rerenting  of  the 
land  for  the  term  of  one  year,  for 
enough  to  pay  the  amount  due  on 
the  rent  note.  This  judgment  was 
suspended,  but,  instead  of  taking 
an  appeal,  the  debtor  obtained  an 
injunction  against  the  enforcement 
of  the  decree,  and  from  the  or- 
der dissolving  the  injunction,  and 
from  the  order  for  rerenting,  the 
debtor  appealed.  This  appeal  and  su- 
persedeas the  debtor  set  up  in  a  plea 
in  abatement  in  an  action  against  him 
on  another  of  the  rent  notes.  It  was 
held  that  it  was  proper  to'  overrule  the 
plea,  and  enter  judgment,  "subject  to 
the  control  of  the  court,"  in  the  action 
on  the  first  note.  Moore  v,  Peirce,  1 
Va.  Dec.  698. 

How  Objection  Raised  in  Chancery 
Causes. — An  objection  to  the  proceed- 
ings in  a  chancery  cause,  that  another 
chancery  suit  is  pending  in  the  same 
court  for  the  same  cause  of  action, 
should  be  presented  by  a  plea  or  a  mo- 
tion to  dismiss  as  a  preliminary  ques- 


tion, and  as  an  incident  among  other 
matters  in  an  answer  on  the  merits,  it 
will  not  avail.  Anderson  v,  Piercy,  20 
W.  Va.  282. 

Consolidation  of  Actions. — Where  in 
a  suit  in  equity  a  plea  is  presented  of 
another  suit  in  equity  pending  in  the 
same  court  between  the  same  parties, 
concerning  the  same  subject,  it  is  not 
error  to  reject  the  plea,  consolidate  the 
causes,  and  proceed  in  them  as  in  one 
cause.  Mosby  v.  Withers,  80  Va.  82. 
See  the  title  CONSOLIDATION  OF 
ACTIONS. 

Reference  to  Commissioner  of  Court. 
— A  plea  to  the  jurisdiction  of  a  court 
of  equity,  that  a  suit  is  depending  in  an 
inferior  court  for  the  same  matter,  will 
be  referred  to  a  commissioner  of  the 
court  to  report  upon  the  facts.  John- 
ston V,  Bower,  4  Hen.  &  M.  487. 

Time  of  Making  Defense. 

In  Equity. — The  defense  of  two  suits 
for  the  same  cause  of  action  in  two 
forms  must  be  made  in  the  chancery 
suit,  after  answer,  by  rule  for  plaintiff 
to  elect  between  his  two  suits.  Wil- 
liamson V,  Paxton,  18  Gratt.  475;  Priddy 
V.   Hartsook,   81   Va.   67. 

Waiver  of  Plea. — Where  a  plea  in 
abatement  of  another  suit  pending  is 
filed  but  the  trial  upon  the  merits  un- 
der other  pleas  was  had  as  if  in  igno- 
rance of  that  plea,  it  was  held  that  by 
going  to  trial  on  the  merits  under  the 
pleas  in  bar  without  asking  a  trial  of 
the  pleas  in  abatement,  he  waived  the 
plea  in  abatement.  Maupin  v.  Scottish 
Union  Ins.  Co.,  53  W.  Va.  557,  45  S. 
E.  1003. 

Averment  of  Pendency  of  Former 
Action. — A  plea  of  another  suit  pending 
not  going  to  the  merits  of  the  case, 
but  seeking  merely  to  delay  the  admin- 
istration of  justice  in  the  particular 
case,  should  not  be  favored  by  the 
court;  therefore,  a  plea  in  abatement  of 
the  former  action  must  aver  the  pend- 
ency of  the  former  action  at  the  time 
of  filing  the  plea.  Archer  v.  Ward,  9 
Gratt.  622. 
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Certainty  in  Plcm,— In  an  action  at 
law  a  plea  in  abatement  of  a  former  suit 
pending,  which  does  not  aver  whether 
such  former  suit  is  pending  at  law  or 
in  equity,  is  bad  for  uncertainty. 
Risher  r.  Wheeling  Roofing,  etc.,  Co. 
(W.  Va.),  49  S.  E.  1016. 

Time  of  Filing  Plem,— A  plea  in 
abatement  that  another  action  is  pend- 
ing for  the  same  matter  must  be  filed 
at  rules  under  the  statute.  Robrecht 
V.  Marling,  29  W.  Va.  765,  2  S.  E.  827, 
citing  Flesher  v,  Hasler,  29  W.  Va.  404, 
1  S.  E.  580.  See  Maupin  v,  Ins.  Co.,  53 
W.  Va.  557.  45  S.  K.  1003.  See  post, 
"Time  of  Filing  Pleas  in  Abatement," 
IV. 

Another  Suit  Pending  in  Foreign 
State. — The  pendency  of  a  suit  in  a  for- 
eign state  is  no  bar  to  a  suit  in  an- 
other state  for  the  same  matter,  either 
at  law  or  in  equity.  The  states,  in  a 
jurisdictional  sense,  are  foreign  to  one 
another.  The  judgment  of  the  court 
of  another  state  does  not  merge  the 
original  cause  of  action  in  this  state. 
Beall  V.  Taylor,  2  Gratt.  532;  Davis  v. 
Morriss,  76  Va.  21. 

A  judgment  of  a  court  of  another 
state  does  not  merge  the  original  cause 
of  action  in  this  state.  It  seems  to  be 
equally  settled  that  a  pendency  of  a 
suit  for  a  matter  in  a  foreign  court, 
state  or  territory  is  no  bar  to  an  action 
for  the  same  matter  in  another  state, 
either  at  law  or  in  equity.  The  reason 
is  said  to  be  that  the  court  in  which 
the  sect>nd  suit  is  brought  cannot  see 
that  the  remedy  in  a  foreign  court  is 
equally  effective  and  advantageous. 
Beall  V.  Taylor,  2  Gratt.  532;  Davis  v. 
Morriss,  76  Va.  26. 

The  pendency  of  a  suit  in  a  foreign 
court,  or  a  court  of  another  state,  will 
not  prevent  the  institution  and  prosecu- 
tion of  a  suit  in  the  courts  of  this  state 
for  the  same  cause  by  the  same  parties; 
nor  will  the  pendency  of  such  suit  en- 
title the  party  to  a  stay  of  proceedings 
in  a  court  of  this  state  until  the  contro- 
versy can  be  determined  in  such  foreign 
court.    Conrad  v.  Buck,  21  W.  Va.  396. 


A  citizen  of  Mississippi,  by  will,  ap- 
pointed a  citizen  of  Virginia  trustee  of 
a  legacy  for  his  daughter  and  her  chil- 
dren; as  to  which  trust,  it  is  alleged, 
the  trustee  was  guilty  of  a  breach.  The 
daughter  and  her  child  became  resi- 
dents of  Virginia.  In  a  suit  by  the 
child  against  the  executors  of  the  trus- 
tee to  hold  his  estate  responsible  for 
the  alleged  breach  of  trust  committed 
in  reference  to  the  estate  of  the  testator 
in  Mississippi:  Held,  the  Virginia 
court  has  jurisdiction,  and  should  ex- 
ercise it,  though  there  be  another  suit 
pending  in  Mississippi  by  another  lega- 
tee of  the  testator,  to  recover  a  legacy 
left  him,  and  to  which  the  plaintiff  and 
the  executors  of  the  trustee  are  parties. 
Davis  V,  Morriss,  76  Va.  21. 

N.  COVERTURE. 

Coverture  may  be  pleaded  in  abate- 
ment or  in  bar  according  to  circum- 
stances. Where  the  defense  goes 
merely  to  the  disability  of  the  wife  to 
maintain  the  action  in  her  name  alone, 
or  shows  simply  matter  for  abatement 
without  destroying  the  cause  of  action, 
it  must  be  pleaded  in  abatement;  but 
when  the  defense,  as  in  this  instance, 
is  not  merely  such  disability  but  shows 
a  total  absence  of  anything  like  respon- 
sibility or  cause  of  action,  the  matter  is 
pleaded  in  bar.  This  is  altogether  un- 
like an  action  on  a  bond  to  the  wife  by 
a  third  person,  in  which  there  is  a  valid 
cause  of  action,  and  therefore  by  the 
common  law  the  nonjoinder  of  the  hus- 
band was  to  be  pleaded  in  abatement. 
Here  the  defense  goes  to  the  foundation 
of  the  demand  in  any  action  at  law;  and 
as  it  is  impossible  to  give  the  plaintiff 
a  better  writ  in  this  jurisdiction,  it  can 
be  pleaded  only  in  bar.  Roseberry  v, 
Roseberry,  27  W.  Va.  761. 

O.     CONSOLIDATION      OF      AC- 
TIONS. 

The  consolidation  of  actions  is  not 
a  matter  of  strict  right,  nor  the  proper 
subject  of  a  plea,  either  in  bar  or  in 
abatement;  but  is  addressed  to  the  dis- 
cretion  of  the    court,   and   the   proper 
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mode  or  bringing  it  on,  is,  by  motion 
for  a  rule  to  show  cause  why  the  ac- 
tions should  not  be  consolidated 
M'Rae  v.  Boast,  3  Rand.  481.  See  the 
title  CONSOLIDATION  OF  AC- 
TIONS. 

III.   Form  and  Sufficiency  of 
Flea. 

A.  MUST  BE  CERTAIN. 

Dilatory  pleas  are  not  regarded  with 
favor,  and  in  order  to  discourage  their 
use,  are  required  to  be  drawn  with  the 
greatest  accuracy' and  precision.  Guar- 
antee Co.  V.  National  Bank,  95  Va.  480, 
486,  28  S.  E.  909,  citing  1  Chit,  on 
Plead.  445;  4  Min.  Inst.  1036;  Hortons 
V,  Townes,  6  Leigh  58. 

Certainty. — The  utmost  strictness, 
both  as  to  the  form  and  substance,  is 
required  in  pleas  in  abatement.  They 
must  be  certain  to  every  intent.  Quar- 
rier  v,  Peabody  Ins.  Co.,  10  W.  Va.  507, 
approved  in  Risher  v.  Wheeling,  etc., 
Cornice  Co.  (W.  Va.),  49  S.  E.  1016. 

Section  26,  ch.  125  of  the  W.  Va. 
Code  reads  as  follows:  No  formal  de- 
fense shall  be  required  in  a  plea.  It 
may  commence  as  follows:  "The  de- 
fendant says  that."  This  section  ap- 
plies to  pleas  to  the  local  jurisdiction 
as  well  as  to  pleas  in  bar.  Wooddell 
V,  W.  Va.  Imp.  Co.,  38  W.  Va.  23, 
17   S.   E.  386. 

Act  in  Relation  to  Oaths  by  Suitors. 
— The  act  of  February  28,  1866,  in  re- 
lation to  oaths  by  suitors,  being  in  der- 
ogation of  the  common  law,  should  not 
be  enlarged  in  its  operation  by  con- 
struction beyond  its  express  terms. 
And  a  party  who  seeks  to  avail  himself 
of  the  provisions  of  the  act,  ought  to 
be  held  to  state  a  case  with  the  utmost 
precision,  such  as  is  required  in  a  plea 
of  abatement;  i.  e.,  certainty  to  a  cer- 
tain intent  in  every  particular.  Harri- 
son V.  Leach,  4  W.  Va.  383. 

Plea  of  Autrefois,  Acquit  or  Convict. 
^But  pleas  of  former  acq'iittal  and  for- 
mer conviction  are  treated  with  liberal- 
ity as  to  their  structure,  not  requiring 


the  certainty  of  pleas  in  abatement,  or 
other  dilatory  pleas.  State  v.  Cross, 
44  W.  Va.  315,  29  S.  E.  527.  See  the 
title  AUTREFOIS,  ACQUIT  AND 
CONVICT. 

B.  MUST  BE  VERIFIED. 

All  pleas  in  abatement  must  be  veri- 
fied by  affidavit.  But  it  is  sufficient  if 
the  affiant  swears  that  he  believes  the 
plea  to  be  true.  Va.  Code,  §  3278; 
Richardson  v.  Farrar,  88  Va.  760,  15 
S.  E.  117;  Toledo  Tie,  etc.,  Co.  v. 
Thomas,  33  W.  Va.  566,  11  S.  E.  37. 
See  post,  "Pleas  in  Abatement  in  Crimi- 
nal Cases,"  VII. 

"Our  statute,  taken  from  4  Ann.,  c. 
16,  §  11,  requires  such  plea  to  be  veri- 
fied by  affidavit  (§  39,  c.  125,  Code),  and 
under  that  statute  it  was  long  ago  held 
that  it  is  not  necessary  that  the  affi- 
davit should  be  made  by  the  party  him- 
self, as  it  could  not  be  in  the  case  of 
a  corporation.  If  it  be  made  by  his 
attorney  it  is  sufficient;  for  that  affords 
probable  cause  to  induce  the  court  to 
believe  that  the  plea  is  true,  which 
is  all  that  is  required  by  the  statute." 
Wooddell  V.  W.  Va.  Imp.  Co.,  38  W. 
Va.  23,  17  S.  E.  386. 

But  where  the  defendant  in  an  equity 
suit  files  a  plea  in  abatement  in  proper 
form,  and  at  the  proper  time,  and  at  the 
same  time  files  his  answer  formally 
pleading  the  same  matters  therein  and 
the  answer  is  duly  sworn  to,  the  mat- 
ter in  abatement  will  be  treated  as 
properly  put  in  issue,  although  the  plea 
is  not  sworn  to.  Toledo  Tie,  etc.,  Co. 
V  -Thomas,  33  W.  Va.  566,  11  S.  E.  37. 

By  Whom  Sworn  to.— While  the  stat- 
ute requires  a  plea  of  this  kind  to  be 
verified  by  affidavit,  it  does  not  author- 
ize such  a  plea  to  be  sworn  to  by  any 
person  other  than  the  defendant.  Ra- 
der  V.  Adamson,  37  W.  Va.  582,  16 
S.  E.  808. 

C.  JOINT  PLEA  IN  ABATEMENT. 

A  joint  plea  in  abatement  by  two  de- 
fendants, which  is  bad  as  to  one,  is 
necessarily  bad  as  to  the  other.  Simp- 
son V,  Edmiston,  23  W.  Va.  675. 
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D.  DUPLICITY. 

A  plea  in  abatement  which  sets  up 
two  or  more  distinct  and  sufficient  de- 
fenses, either  of  which,  if  true,  would 
necessitate  a  finding  in  favor  of  the  de- 
fendant tendering  the  plea,  is  bad  for 
duplicity.  Guarantee  Co.  v.  First  Nat. 
Bank,  95  Va.  480,  28  S.  E.  909.  See 
generally,  the  title  PLEADING. 

K  MUST  GIVE  PLAINTIFF  A  BET- 
TER WRIT. 

A  plea  in  abatement  to  the  jurisdic- 
tion must  give  the  plaintiff  a  better 
writ.  Hortons  v.  Townes,  6  Leigh  47; 
Guaranty  Co.  v.  Nat.  Bank,  95  Va.  486, 
28  S.  E.  909;  Beirne  v.  Rosser,  26  Gratt. 
538;  Mahany  v,  Kephart,  etc.,  R.  Co., 
15  W.  Va.  609,  621.  See  ante,  "Excep- 
tion for  Want  of  Jurisdiction,"  II,  K. 

A  plea  to  the  jurisdiction  of  a  court 
in  a  transitory  action  which  fails  to 
state  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction  of  the 
court,  or  where  it  did  arise,  and  which 
fails  to  give  the  plaintiff  a  better  writ 
by  showing  what  court  of  the  state  has 
jurisdiction  of  the  cause,  and  which 
omits  the  prayer  of  judgment,  is  bad. 
As  a  general  rule  such  plea  must  show 
a  more  proper  and  sufficient  jurisdic- 
tion in  some  other  court  of  the  state 
or  country  wherein  the  action  is 
brought.  Guarantee  Co.  v.  First  Nat. 
Bank,  95  Va.  480,  28  S.  E.  909. 

A  plea  in  abatement  to  the  jurisdic- 
tion of  the  court,  on  the  ground  that 
the  defendants  do  not  reside  in  the 
county  where  the  action  was  brought, 
nor  did  the  cause  of  action  arise  there, 
must  not  only  show  where  the  defend- 
ants do  reside,  but  where  the  cause  of 
action  arose.  Raine  v.  Rice,  2  Pat.  & 
H.  529;  Middleton  v,  Pinnell,  2  Gratt. 
202. 

"Plea  No.  1  was  a  plea  to  the  juris- 
diction of  the  court.  The  plea  is  bad, 
and  was  properly  stricken  out  by  the 
court.  It  has  not  the  proper  conclusion 
of  a  dilatory  plea,  in  that  it  omits  the 
prayer  for  judgment.     1  Chit.  PL  451; 


4  Min.  Inst.  626,  1022;  5  Rob.  Prac 
23.  It  fails  to  state  that  the  cause  of 
action  did  not  arise  in  Lynchburg;  nor 
does  it  state  where  it  did  arise.  5  Rob. 
Prac.  23;  Middleton  v,  Pinnell,  2  Gratt. 
202;  Raine  v.  Rice,  2  Pat.  &  H. 
529.  It  fails  to  give  the  plaintiff  a  bet- 
ter writ  by  showing  what  court  of  the 
state  has  jurisdiction  of  the  cause  of 
action.  5  Rob.  Prac.  23;  Hortons 
V.  Townes,  6  Leigh  58."  Guarantee  Co. 
V.  National  Bank,  95  Va.  486,  28  S.  E. 
909. 

Exception  to  Rule. — But  the  rule  that 
pleas  in  abatement  must  give  the  plain- 
tiff a  better  writ  is  by  no  means  a  rule 
of  universal  extent  and  application. 
There  are  many  cases  where  a  plea  in 
abatement  need  not  furnish  the  plain- 
tiff with  a  better  writ.  For  example, 
W.  sues  S.  in  assumpsit  in  the  county 
of  J.  and  sends  the  process  to  the  city 
of  R.,  where  S.  resides,  and  it  is  served 
upon  S.  by  the  sheriff  of  R.  S.  files 
a  plea  in  abatement  stating  these  facts, 
but  does  not  say  where  the  cause  of 
action  arose.  Held,  the  plea  is  suffi- 
cient in  this  case,  though  it  does  not 
give  the  plaintiff  a  better  writ.  War- 
ren V.  Saunders,  27  Gratt.  259,  cited 
with  approval  in  Mahany  v.  Kephart, 
15  W.  Va.  621. 

Plea  of  Variance. — A  plea  in  abate- 
ment for  an  alleged  variance  between 
the  summons  and  the  declaration,  must 
give  the  plaintiff  a  better  writ.  Hoff- 
man V.  Bircher,  22  W.  Va.  537.  See 
ante,  "Variance,"  II,  F. 

F.   CONCLUSION  OF  PLEA. 

See  ante,  "Exception  for  Want  of 
Jurisdiction,"  II,  K. 

Prayer  for  Judgment. — A  plea  in 
abaten-.ent  to  an  attachment  ou:;lit  not 
to  conclude  with  praying  judgment  if 
the  plaintiff  ought  to  have  and  maintain 
his  attachment  and  action,  but  only  that 
the  attachment  be  quashed.  The  plea 
that  the  defendant  never  absconded,  is 
a  plea  in  abatement.  Mantz  v.  Hend- 
ley,  2  Hen.  &  M.  308.  See  Guarantee 
Co.  V,  Bank,  95  Va.  480,  28  S.  E  909. 
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G.    TRIAL   ON   MERITS   WAIVES 
PLEA  IN  ABATEMENT. 

The  statute  allows  pleas  in  abate- 
ment and  pleas  in  bar  to  be  filed  at 
the  same  time.  The  pleas  in  abatement 
should  be  first  tried;  but  if  the  party 
filing  them  goes  to  trial  on  the  merits 
under  the  pleas  in  bar  without  asking 
a  trial  on  the  pleas  in  abatement,  he 
waives  such  pleas.  Maupin  v,  Scottish 
Union,  etc.,  Ins.  Co.,  53  W.  Va.  557, 
45  S.  E.  1003;  Washington,  etc.,  Tel. 
€o.  V.  Hoboon,  15  Gratt.  122. 

a.     PLEA    PERSONAL    TO    ONE 
FILING  IT. 

A  plea  in  abatement,  though  in  a 
chancery  suit  by  one  judgment  cred- 
itor for  himself  and  all  lienors,  may  be 
withdrawn  by  the  defendant  filing  it, 
and  another  defendant  cannot  avail 
himself  of  it  nor  rely  on  its  withdrawal 
as  error.  Foley  v.  Ruley,  43  W.  Va. 
513,  27  S.  E.  268. 

IV.  Time  of   Filing    Fleas  in 
Abatement. 

Matter  Arising  Prior  to  and  Pending 
Suit. — Matters  in  abatement  existing 
prior  to  a  suit  must  be  pleaded  therein 
in  proper  time.  After  judgment  the  de- 
fendant is  estopped  from  urging  them, 
by  writ  of  error  or  otherwise.  Matters 
in  abatement  arising  pending  a  suit, 
should  be  brought  to  the  attention  of 
the  court  before  judgment,  or  the  de-  j 
fendant  will  be  estopped  from  urging 
them  as  long  as  the  judgment  stands 
unreversed.  May  v.  State  Bank,  2  Rob. 
56,  40  Am.  Dec.  726. 

At  Rules. — A  plea  in  abatement  must 
be  filed  at  rules.  Flesher  v.  Hasler,  29 
W.  Va.  404,  1  S.  E.  580,  citing  Abell  v. 
Penn  Mut.  Life  Ins.  Co.,  18  W.  Va. 
400;  Car  y  v.  Burruss,  20  W.  Va.  571; 
Delaplain  v.  Armstrong,  21  W.  Va.  211; 
Rutter  V,  Sullivan,  25  W.  Va.  427;  Rob- 
recht  V,  Marling,  29  W.  Va.  765,  2  S. 
E.  827. 

Pleas  in  abatement  and  bar  may  be 
filed  at  the  same  time.  The  pleas  in 
abatment  should  be  first  tried;  but  if 


the  party  filing  them  goes  to  trial  on 
the  merits  under  the  pleas  in  bar,  with- 
out asking  a  trial  on  the  pleas  in  abate- 
ment, ht  waives  such  pleas.  Maupin 
V.  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003; 
Washington,  etc.,  Tel  Co.  v,  Hobson, ' 
15  Gratt.  122. 

After  Pleas  in  Bar  Piled.— If  a  de- 
fendant desires  to  avail  himself  of  the 
provision  of  the  statute — §  21,  ch. 
125  of  the  W.  Va.  Code — which  permits 
a  plea  in  abatement  and  in  bar  at  the 
same  time,  he  must  file  his  pleas  at  rules 
before  his  right  to  plead  in  abatement 
is  lost,  and  he  cannot  plead  in  abate- 
ment, under  the  statute  or  the  general 
law,  after  he  has  pleaded  in  bar  or  after 
the  office  judgment  has  been  confirmed. 
Delaplain  v.  Armstrong,  21  W.  Va.  211; 
James  River  &  Kanawha  Co.  v.  Robin- 
son, 16  Gratt.  434;  Hinton  v,  Ballard, 
3  W.  Va.  582;  Abell  v.  Penn  Ins.  Co., 
18  W.  Va.  400;  Carey  v,  Burruss,  20  W. 
Va.  571;  Gerling  v,  Baltimore,  etc.,  R. 
Co.,  151  U.  S.  673;  Riley  v.  Jarvis,  43 
\V.  Va.  43,  26  S.  E.  366;  Richardson  v, 
Farrar,  88  Va.  760,  15  S.  E.  117;  Mau- 
pin V.  Ins.  Co.,  53  W.  Va.  557,  45  S. 
E.    1003. 

Pleas  in  abatement  are  regarded  with 
great  strictness;  and  no  example  is 
found  of  the  reception  of  such  plea 
after  a  plea  in  bar  (except  for  matter 
arising  puis  darrein  continuance)  al- 
though it  must  frequently  happen,  that 
matter  in  abatement  arising  before  suit 
brought,  is  discovered  after  issue 
joined.  Howard  v,  Rawson,  2  Leigh 
733. 

A  plea  in  abatement  to  the  jurisdic- 
tion of  the  court  must  be  put  in  before 
the  defendant's  plea  in  bar.  Washing- 
ton, etc.,  Co.  V.  Hobson,  15  Gratt.  122. 

Setting  Aside  Office  Judgment.— "It 
has  been  uniformly  held  that  a  plea  in 
abatement  is  not  an  issuable  plea  or 
a  "plea  to  issue,"  which  can  be  allowed 
under  §  45  to  set  aside  an  office  judg- 
ment. 2  Tucker  Com.  254;  Hui)t  v. 
Wilkinson,  2  Call  49;  Wyche  v.  Mack- 
lin,  2  Rand.  426;  Dearden  v,  Holden,  1 
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Burrows  605.  A  plea  in  abatement  not 
being  a  "plea  to  issue,"  which  can  be 
filed  to  set  aside  an  office  judgment,  it 
follows  necessarily  that  all  such  pleas 
must  be  filed  at  rules  before  office  judg- 
ment entered,  except  when  the  cause 
making  the  filing  of  a  plea  in  abatement 
necessary  occurs  after  the  office  judg- 
ment is  entered  at  rules,  in  which  case 
it  may  be  filed  at  the  first  opportunity 
afterwards."  Hinton  v.  Ballard,  3  W. 
Va.  582,  approved  in  Empire  Coal,  etc., 
Co.  V,  Hull  Coal,  etc.,  Co.,  51  W.  Va. 
474,  41   S.  E.  917. 

Action  on  Commissioner's  Bond. — 
The  plea  setting  up  the  fact  that  the 
plaintiffs,  commissioners  of  the  court 
appointed  in  a  chancery  suit,  and  in  a 
proceeding  at  law  to  recover  on  a  bond 
executed  to  them  as  such  commission- 
ers, had  not  executed  the  bond  required 
by  statute,  and  were  therefore  not  enti- 
tled to  maintain  such  action,  is  a  plea 
in  abatement,  and,  under  the  statute, 
must  be  filed  at  rules,  and  cannot  be 
received  in  court.  Flesher  v.  Hasler,  29 
W.  Va.  404,  1  S.  E.  580. 

Plea  of  Nonjoinder  of  Partners. — The 
nonjoinder,  as  defendants,  of  other  per- 
sons, in  an  action  against  a  partner- 
ship, must  be  pleaded  in  abatement  filed 
at  rules.  The  defendants  sued  cannot 
avail  themselves  of  it  after  a  plea  to 
the  merits.  McDonald  v.  Cole,  46  W. 
Va.  186,  32  S.  E.  1033. 

Plea  to  Jurisdiction. — The  plea  to  the 
jurisdiction,  where  not  a  plea  in  bar, 
must  be  filed  at  the  day  of  the  writ 
returned,  executed,  or  declaration  filed 
at  or  before  a  plea  in  bar,  etc. 
W^ooddell  V.  W.  Va.  Imp.  Co.,  38  W.  Va. 
23,  17  S.  E.  386;  Gerling  v.  Baltimore, 
€tc.,  R.  Co.,  151  U.  S.  673.  See  also, 
Hooe  V.  Marquess,  4  Call  416. 

After  Appearing  and  Pleading. — 
Pleas  in  abatement  are  too  late  if  of- 
fered after  appearing  and  pleading  to 
the  action,  or  after  taking  or  consent- 
ing to  a  continuance;  for  thereby  the 
defendant  waives  all  defects  in  the  proc- 
ess and  the  service  thereof.     Atlantic, 


etc.,  R.  Co.  r.  Peake,  87  Va.  130,  IS 
S.  E.  348,  citing  Harvey  v.  Skipwith, 
16  Gratt.  410. 

After  Issued  Joined. — After  issue 
joined  on  a  plea  to  the  action,  it  is  too 
late  to  move  the  court  to  dismiss  the 
suit  on  the  ground  of  a  defect  in.  the 
writ,  or  for  leave  to  file  a  plea  in  abate- 
ment.    Payne  v.  Grim,  2  Munf.  297. 

It  is  too  late,  after  issue  joined,  to 
object  to  the  court's  jurisdiction,  on  the 
ground  of  nonresidence  of  the  defend- 
ant.    Monroe  v.  Redman,  2  Munf.  240. 

After  Conditional  Judgment. — A  plea 
in  abatement  to  the  jurisdiction  of  the 
court  cannot  be  filed  after  a  conditional 
judgment  or  decree  nisi.  Simpson  v, 
Edmiston,  23  W.  Va.  675,  citing  and 
following  Carey  v,  Burruss,  20  W.  Va. 
571;  Delaplain  v,  Armstrong,  21  W.  Va. 
211;  McNeel  v.  Baker,  6  W.  Va.  161; 
McMillan  v.  Hickman,  35  W.  Va.  705, 
14  S.  E.  227. 

A  plea  in  abatement  is  not  an  issua- 
ble plea,  or  a  "plea  to  issue,"  which 
can  be  filed  to  set  aside  an  office  judg- 
ment. Hinton  v,  Ballard,  3  W.  Va.  586, 
citing  2  Tucker's  Com.  254;  Hunt  r. 
Wilkinson,  2  Call  49;  Wyche  v.  Mack- 
lin,  2  Rand.  426;  Bradley  v.  Welch,  1 
Munf.  286.  See  Anderson  v.  Doolittle, 
38  W.  Va.  629,  18  S.  E.  724;  Hinton  v. 
Ballard,  3  W.  Va.  582,  was  reaffirmed  in 
Empire  Qw^iX,  etc.,  Co.  v.  Hull  Coal,  etc., 
Co.,  51   W.  Va.   474,  41   S.   E.  917. 

An  office  judgment  cannot  be  set 
aside  when  it  stands  as  an  office  judg- 
ment on  the  docket  of  the  court,  by  a 
plea  in  abatement.  Wall  v.  Atwell,  21 
Gratt.  401. 

At  the  term  of  a  court,  at  which  a 
case  is  on  the  office  judgment  docket, 
the  sheriff  by  leave  of  the  court  amends 
his  return  on  the  summons;  the  defend- 
ant then  offers  to  file  pleas  to  the  ju- 
risdiction of  the  court  and  in  abate- 
ment, which  do  not  deny  the  truth  of 
the  amendment  of  the  return,  and 
which  on  their  face  show  they  could 
have  been  filed  at  rules.  These  pleas 
should  be  rejected  by  the  court  as  of- 
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fered  to  be  filed  too  late.  Abell  v, 
Penn  Mut.  Life  Ins.  Co.,  18  W.  Va. 
400,  distinguishing  Hinton  z/.  Ballard,  3 
W.  Va.  585. 

Matter  Arising  Puis  Darr.ln  Continu- 
ance.— Except  for  matter  arising  puis 
darrein  continuance,  a  plea  in  abate- 
ment can  never  be  received  after  a 
plea  in  bar.  Howard  v.  Rawson,  2 
Leigh  733. 

The  West  Virginia  statute  expressly 
provides  that  pleas  to  the  jurisdiction 
and  in  abatement,  shall  not  be  received 
after  a  conditional  judgment.  But  to 
the  general  rule  that  such  a  plea  to 
the  jurisdiction  must  be  filed  at  rules, 
there  is  one  exception;  that  is,  where 
the  cause  making  the  filing  of  such 
plea  necessary,  occurs  after  the  office 
judgment  is  entered  at  rules;  then  it 
may  be  filed  at  the  first  opportunity 
afterwards.  Hinton  v.  Ballard,  3  W. 
Va.  585. 

Plea  puis  darrein  continuance  may  be 
pleaded  after  office  judgment,  and  be- 
fore the  end  of  the  next  quarterly 
term.     Hunt  v.  Wilkinson,  2  Call  50. 

A  plea  in  abatement  ought  not  to  be 
received  to  set  aside  an  office  judgment; 
unless  it  be  of  matter  which  arose  puis 
darrein  continuance.  Bradley  v.  Welch, 
1  Munf.  285. 

When  Objection  May  Be  Made.— If 
a  plea  in  abatement  is  filed  not  at  rules 
but  at  court,  and  issue  is  taken  upon 
it  and  tried  and  the  verdict  of  the  jury 
is  set  aside  and  a  new  trial  awarded, 
the  plaintiff  may  then  ask  the  court  to 
set  aside  the  issue  and  permit  him  to 
withdraw  his  replication  to  the  plea. 
And  this  the  court  shonlJ  permit  him 
to  do,  and  he  may  then  ask  the  court 
to  strike  out  the  plea  in  abatement  as 
being  filed  too  late,  and  on  his  request 
this  should  be  done.  Carey  v.  Burruss, 
20  W.  Va.  571. 

V.  Demurrer  to  Flea  in  Abate- 
ment. 

The  rules  of  strict  pleading  still  ap- 
ply on  demurrer  to  pleas  in  abatement, 
so  that  material  provisions  and  excep- 


tions in  the  statute  must  be  averred. 
Harvey  v.  Parkersburg  Ins.  Co.,  37  W. 
Va.  272,  16  S.  E.  580.  See  generally, 
the  title  DEMURRERS. 

Leave  to  Demur  after  Plea  in  Abate- 
ment Rejected. — Where  a  plea  in  abate- 
ment has  been  rejected,  and  the  de- 
fendant then  asks  leave  to  demur  to  the 
declaration,  and  is  refused,  and  on  a 
subsequent  day  of  the  same  term  the 
order  refusing  leave  to  demur  is  set 
aside,  and  leave  to  demur  is  given, 
but  the  defendant  declines  to  do  so,  the 
error  in  refusing  the  leave  to  demur  is 
cured.  Hinton  v,  Ballard,  3  W.  Va. 
582. 

VL    Fleas  in    Abatement    in 
Ejectment. 

A  plea  in  abatement  is  admissible  in 
an  action  of  ejectment,  notwithstand- 
ing the  statute  providing  that  the  de- 
fendant may  demur  to  the  declaration 
as  in  personal  actions,  or  plead  thereto 
or  both.  But  a  defendant  may  waive 
his  plea  in  abatement  and  plead  in  bar 
to  the  action.  James  River,  etc.,  R. 
Co.  V.  Robinson,  16  Gratt.  434.  But  see 
McClung  V.  Echols,  5  W.  Va.  210.  See 
the  title  EJECTMENT. 

VII.  Fleas   in    Abatement    in 
Criminal  Cases. 

In  General. — Pleas  in  abatement  are 
either  founded  on  some  defect  appar- 
ent on  the  face  of  the  record,  or  upon 
some  matter  of  fact  extrinsic  of  the 
record,  which  renders  it  insufficient. 
Tilley  v.  Com.,  89  Va.  136,  15  S.  E.  526; 
Day  V.  Com.,  2  Gratt.  562;  Moore  v. 
Com.,  9  Leigh  639;  Com.  v.'  Long,  2 
Va.  Cas.  318. 

Two  Pleas  to  Same  Presentment. — 
Two  pleas  in  abatement  to  the  same 
presentment  are  admissible.  Com.  v. 
Long,   2   Va.    Cas.    318. 

Time  of  Filing.-— After  the  plea  of 
"not  guilty,"  it  is  too  late  to  plead  in 
abatement,  except  on  leave  to  withdraw 
the  former  plea  to  the  merits.  Such 
leave   may  be   granted   if  it   does   not 
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violate  any  positive  rule  of  law  or  of 
established  practice,  but  is  seldom  ex- 
ercised in  aid  of  a  purely  dilatory  or 
formal  defense.  When  refused,  the  ac- 
tion of  the  trial  court  will  not  be  re- 
versed unless  it  appears  that  it  has 
abused  the  discretion  vested  in  it. 
Reed  v.  Commonwealth,  98  Va.  817,  36 
S.  E.  399,  citing  Early  v.  Common- 
wealth, 86  Va.  924,  11  S.  E.  795;  Cur- 
tis' Case,  87  Va.  589,  13  S.  E.  73;  Wat- 
son's Case,  87  Va.  612,  13  S.  E.  22. 
See  Com.  v.  Scott,  10  Gratt.  749. 

Must  Be  Verified. — Pleas  in  abate- 
ment, offered  in  prosecutions  for  mis- 
demeanors, ought  to  be  verified,  by 
oath  or  affirmation.  Commonwealth  v. 
Sayers,  8  Leigh  723.  See  ante,  "Must 
Be   Verified,"    III,    B. 

Waiver  by  Pleading  General  Issue. 
— "By  pleading  the  general  issue  alone, 
a  defendant  has  always  been  under- 
stood to  waive  the  right  to  interpose 
afterwards  a  plea  in  abatement.  The 
settled  doctrine,  however,  is  that  the 
judge  may  permit  a  pleading  to  be 
withdrawn,  and  another  one  to  be  sub- 
stituted, whenever  by  so  doing  he  does 
not  violate  any  positive  rule  of  law  or 
of  established  practice.  But  such  a  dis- 
cretion will  rarely,  if  ever,  be  exercised 
in  aid  of  an  attempt  to  rely  upon  a 
merely  dilatory  or  formal  defense.  1 
Bish.  Crim.  Prac.  (2d  Ed.)  §  124." 
Early  v.  Commonwealth,  86  Va.  921,  11 
S   E.  795. 

Proceedings  and  Constitution  of 
Grand  Jury. — In  West  Virginia  a 
plea  in  abatement  to  any  indict- 
ment, arising  under  §  5,  act  of 
November,  1863,  p.  109,  is  not  to 
be  allowed  for  any  objection  to  any 
grand  juror;  therefore,  a  demurrer  to 
such  plea  is  properly  sustained.  Brad- 
ford V.  State,  4  W.  Va.  763.  See  State 
V.  Martin,  38  W.  Va.  568,  18  S.  E.  748. 

Plea  in  abatement  will  not  lie  to  an 
indictment,  for  that  the  court,  if  a 
sufficient  number  of  jurors  summoned 
are  not  in  attendance,  causes  the  re- 
quired number  to  be  returned  from 
the  county  at  large.    Nor  for  that  two 


or  more  of  the  grand  jury  which  found 
the  indictment,  had  served  on  another 
grand  jury  at  the  same  term.  How 
they  voted  on  the  indictment  as  mem- 
bers of  the  first  grand  jury,  could  not 
properly  be  inquired  into.  Nor  for 
that  the  sheriff  or  his  deputy  were  in 
the  grand  jury's  room,  when  they 
were  deliberating  and  examining  wit- 
nesses, upon  whose  testimony  the 
indictment  was  found.  Richardson  z/. 
Commonwealth,   76  Va.   100?. 

Oath  to  Grand  Jury  Administered 
by  Clerk  De  Facto. — Where,  upon  a 
presentment  for  gaming,  defendant 
pleads  in  abatement,  that  the  clerk  de 
facto,  who  administered  the  oath  to 
the  grand  jury  that  made  the  present- 
ment, was  not  clerk  de  jure,  at  the 
time,  it  was  held  that  the  plea  was 
naught.  Hord  v.  Commonwealth,  4 
Leigh   674. 

Presence  of  Outsider  in  Grand  Jury 
Room. — Plea  setting  forth  that  after 
grand  jury  was  empanelled  and  sent 
tv.  their  room  to  inquire  of  the  indict- 
ment, a  person,  not  a  member  of  the 
grand  jury  or  a  sworn  officer  of  the 
court,  was  admitted  and  examined 
other  witnesses  sent  before  the  grand 
jury,  was  rejected,  and  this  was  held 
to  be  no  error  because  the  plea  does 
not  allege  that  the  person  was  not  a 
witness  sworn  and  sent  to  the  grand 
jury  by  the  court,  but  inferentially  al- 
leges that  he  was  a  witness.  Lawrence 
V  Commonwealth,  86  Va.  73,  10  S. 
E.    840. 

Presence  of  Prosecuting  Attorney  in 
Grand  Jury  Room. — A  plea  in  abate- 
ment to  an  indictment  which  avers 
that  the  prosecuting  attorney,  of  his 
own  motion,  without  authority  of  law, 
went  into  the  room  where  the  grand 
jury  were  sitting,  and,  in  the  presence 
of  the  grand  jury,  examined  certain 
named  witnesses,  upon  whose  testi- 
mony the  indictment  was  found,  and 
talked  in  the  presence  of  the  grand 
jury  about  the  testimony  of  the  wit- 
nesses, and  thus  unlawfully  conspired 
against  the  defendant  to  have  and  pro- 
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cure  the  grand  jury  to  find  the  indict- 
ment, does  not  present  cause  for 
abating  the  indictment,  and  was  prop- 
erly rejected.  State  v.  Baker,  33  W. 
Va.   319,   10   S.   E.   639. 

Grand  Jury  Defectively  Constituted. 
— An  objection  to  an  indictment,  that 
it  was  found  by  a  grrand  jury,  one  or 
more  of  whom  were  disqualified  by 
law,  may  be  made  by  plea  in  abate- 
ment. Com.  V,  Cherry,  2  Va.  Cas.  20; 
Kerby  v.  Com.,  7  Leigh  747;  Com.  v. 
St.  Clair,  1  Gratt.  556;  Com.  v.  Carter, 
2  Va.  Cas.  319;  Moore  v.  Com.,  9 
Leigh  639  (grand  jurors  not  freehold- 
ers); Eastham  v.  Holt,  43  W.  Va.  599, 
27  S.  E.  883,  31  S.  E.  259;  McCue  v. 
Com.,   103   Va.   870,   49   S.   E.   623. 

Selection  of  Foreman. — Objection 
that  the  grand  jury  was  not  constituted, 
and  the  foreman  not  selected  and 
sworn  as  required  by  law,  cannot  be 
raised  for  the  first  time  in  the  appellate 
court,  but  must  be  by  plea  in  abate- 
ment. Taylor  v.  Com.,  90  Va.  109,  17 
S.  E.  812. 

That  Grand  Juror  Nominated  Him- 
self.— Upon  a  presentment  by  a  grand 
jury  for  gaming,  defendant  teilders 
plea  in  abatement,  that  one  of  the 
grand  jurors  nominated  himself  to  the 
sheriff  to  be  put  on  the  panel  of  the 
grand  jury,  and  thereupon  the  sheriff 
put  his  name  on  the  panel,  and  sum- 
moned him  to  serve,  without  alleging 
that  this  nomination  of  himself  by  the 
grand  juror  was  corrupt,  or  that  there 
was  a  false  conspiracy  between  him 
and  the  sheriff  for  returning  him  on 
the  panel.  Held,  the  plea  is  naught, 
and  the  court  ought  not  to  permit  it 
to  be  filed.  Com.  v,  Thompson,  4 
Leigh    667. 

Grand  Juror  an  Alien. — By  force  of 
the  common  law,  where  a  bill  of  indict- 
ment was  found  by  a  grand  jury,  one 
of  whom  was  an  alien  or  otherwise 
disqualified  by  law,  the  bill  or  pre- 
sentment could  be  avoided  by  plea  in 
abatement.  Com.  v.  Cherry,  2  Va. 
Cas.  20. 


Nonresidence.  —  The  objection  that 
one  of  the  grand  jurors  finding  an  in- 
dictment was  not  a  resident  of  the 
city  or  county  in  which  the  offense 
was  committed,  may  be  set  up  by  plea 
in  abatement.  McCue  v.  Com.,  103 
Va.  870,  49  S.  E.  623,  citing  Com.  v. 
Cherry,  2  Va.  Cas.  20;  Com  v.  Long, 
2  Va.  Cas.  318;  Com.  v,  St.  Clair,  1 
Gratt.  556;  Day  v.  Com.,  2  Gratt.  563. 

Grand  Juror  Owner  of  Mill. — A  plea 
in  abatement,  that  one  of  the  grand 
jury  is  the  owner  of  a  mill,  is  good. 
Commonwealth  v.  Long,  2  Va.  Cas. 
318. 

Grand  Juror  Surveyor  of  Highway. 
— Upon  an  indictment  for  felony,  the 
prisoner  pleads  in  abatement  that  one 
of  the  grand  jurors  who  found  the  in- 
dictment against  him,  was  at  the  time 
a  surveyor  of  the  highway;  and  the 
attorney  for  the  commonwealth  takes 
issue  upon  the  plea.  The  issue  should 
be  tried  by  -a  jury.  Day  v.  Common- 
wealth, 2  Gratt.  562. 

Sufficiency  of  Plea. — A  plea  in  abate- 
meiit,  that  the  indictment  was  found  by 
a  defectively  impanelled  grand  jury, 
wherein  no  defect  is  specified,  is  prop- 
erly rejected.  Tilley  v.  Com.,  89  Va. 
136,  15  S.  E.  526.  See  State  v.  Carter, 
49  W.  Va.  709,  39  S.  E.  61. 

Irregularities  at  Preliminary  Exami- 
nation.— After  a  prisoner  has  been 
tried  by  an  examining  court  and  re- 
manded for  further  trial  before  the 
circuit  court,  and  an  indictment  has 
been  found  against  him,  it  is  too  late 
to  plead  in  abatement  that,  or  move 
to  quash  the  indictment  because,  there 
were  irregularities  in  his  examination 
before  the  committing  magistrate. 
Clore's  Case,  8  Gratt.  606. 

A  prisoner  when  arraigned  pleads 
in  abatement  that  he  has  not  been 
tried  by  an  examining  court  for  the 
offense  for  which  he  has  been  indicted. 
The  attorney  for  the  commonwealth 
files  a  defective  replication,  to  which 
the  prisoner  demurs;  and  the  court  sus- 
j  tains    the    demurrer    and    quashes    the 
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indictment.  The  prisoner  is  then 
again  indicted  without  any  other  trial 
before  the  examining  court;  and  he 
pleads  in  abatement  again  the  want  of 
a  trial  for  the  offense  before  the  ex- 
amining court.  To  this  plea  the  at- 
torney for  the  commonwealth  replies 
that  he  has  been  tried  by  the  examin- 
ing court,  and  vouches  the  record; 
and  then  the  prisoner  rejoins  setting 
up  the  quashing  of  the  former  indict- 
ment ^s  a  bar  to  any  other  and  subse- 
quent indictment  against  the  prisoner 
for  the  same  offense,  based  upon  the 
trial  by  the  examining  court  which  had 
been  had  before  the  first  indictment. 
Held,  that  the  matters  set  up  in  the 
rejoinder  constitute  no  bar  to  the  pros- 
ecution.    Souther  v.  Com.,  7  Gratt.  673. 

Refusal  of  Examining  Court  to  Grant 
Continuance. — The  refusal  of  the  ex- 
amining court  to  grant  the  prisoner 
a  continuance  of  the  case,  is  no  ground 
for  arresting  judgment  in  the  circuit 
court;  but,  if  available  there  at  all,  it 
should  be  tAken  advantage  of  by  plea 
in  abatement  or  motion  to  quash  the 
indictment.  Morris  v.  Commonwealth, 
9   Leigh   636. 

Examining  Court  Not  Duly  Consti- 
tuted.— A  plea  in  abatement  to  an  in- 
dictment for  murder,  which  sets  out, 
that  the  examining  court  had  not  been 
duly  constituted  in  this,  that  the  war- 
rant by  which  it  was  summoned,  did 
not  specify  any  offense  charged  on  the 
the  prisoner  (but  only  the  felonious 
offense  with  which  he  stands  charged), 
and  does  not  set  out  any  other  part 
of  the  proceedings  had  against  him, 
either  before  the  justice  or  the  exam- 
ining court,  is  insufficient,  and  ought 
not  to  be  received.  Sprouce  v.  Com., 
2  Va.  Cas.  375. 

Omission  of  Prosecutor's  Name 
from  Indictment. — The  omission  to 
write  the  title  or  profession  of  the 
prosecutor  at  the  foot  of  an  informa- 
tion or  indictment,  is  no  ground  of  ex- 
ception, either  by  motion  to  quash  or 
plea  in  abatement.     Commonwealth  v. 


Dever,  10  Leigh  685;  Thompson  v. 
Commonwealth,  88  Va.  45,  13  S.  E.  304; 
Wortham  v.  Commonwealth,  5  Rand. 
669. 

No  Addition  to  Name  of  Defendant. 
— An  indictment  charging  an  assault, 
is  abatable  by  reason  of  no  addition 
being  made  to  the  name  of  the  de- 
fendant, of  his  estate,  degree  or 
mystery.  Com.  v.  Sims,  2  Va.  Cas. 
374. 

An  addition  being  given,  must  be 
the  true  one,  and,  if  not,  it  may  be 
traversed  by  plea  in  abatement.  Com. 
V.   Sims,   2   Va.   Cas.   374. 

Misdescription  of  Prosecutor. — A 
plea  in  abatement  of  an  indictment  for 
trespass,  or  misdemeanor,  alleging  that 
the  prosecutor  is  not  a  laborer,  but  an 
husbandman,  is  bad  on  demurrer. 
Haught  V.  Com.,  2  Va.  Cas.  3. 

Forgery— Failure  to  Set  Out  Tenor 
of  Forged  Notes. — Where,  in  an  in- 
dictment for  the  forgery  of  bank  notes, 
the  attorney,  instead  of  setting  out  the 
tenor  of  the  forged  notes  "for  greater 
certainty  as  to  their  identity"  referred 
to  them  as  "being  annexed"  hereto, 
and  actually  did  annex  them,  the  pris- 
oner may  plead  in  abatement.  Com.  v. 
Lewis,  2  Va.  Cas.  337. 

Yeoman  Indicted  as  Laborer  and 
Vice  Versa. — Where  in  an  indictment 
charging  an  assault,  the  defendant  is 
described  as  "laborer,"  he  may  plead 
in  abatement  that  he  is  a  yeoman  and 
not  laborer.  The  difference  between 
the  addition  of  the  laborer  and  the 
yeoman,  is  sufficient  to  abate  the  in- 
dictment. And  the  converse  of  this  is, 
of  course,  true.  Com.  v.  Sims,  2  Va. 
Cas.  374;  Com.  v.  Clark,  2  Va.  Cas.  401. 

Slave  Indicted  as  Free  Man. — If  a 
black  man  be  sent  on  for  trial  by  the 
examining  court  to  the  superior  court, 
(charged  with  a  crime,  which,  in  a 
slave,  is  punishable  with  death,  and  in 
a  free  man  by  penitentiary  confine- 
ment,) as  a  free  man,  unless  the  ac- 
cused shall  himself  plead  in  abatement 
to  the   jurisdiction   of   the   court,   that 
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he  is  a  slave,  the  superior  court  will 
proceed  to  try  him  as  a  free  man;  such 
plea  is  the  only  mode  by  which  the 
question  can  be  put  in  issue  in  the 
superior  court.  Com.  v,  Tyree,  2  Va. 
Cas.  262. 

Jurisdiction  of  Court. — A  plea  in 
abaten  cnt,  based  on  the  ground  that 
the  ofFcnsc  if  committed  at  all  was 
committ'.  d  beyond  the  jurisdiction  of 
the  court,  is  not  admissible.  That  is 
matter  of  defense  under  the  general 
issue  of  "not  guilty."  The  burden  is 
on  the  commonwealth  to  prove  that 
the  offense  was  committed  within  the 
territorial  jurisdiction  of  the  trial  court. 
Fitch  V.  Com.,  92  Va.  824,  24  S.  E.  272. 

After  a  verdict  convicting  a  prisoner 
of  a  felony,  a  plea  in  arrest  of  judg- 
ment, that  he  has  not  been  examined 
for  the  offense  by  a  court  of  competent 
jurisdiction  (alleging  that  the  corpora- 
tion court,  by  which  he  was  examined, 
has  no  criminal  jurisdiction),  ought  to 
be  overruled;  because  the  plea  sug- 
gests matter  making  no  part  of  the 
record,  but  matter  which,  if  true,  is 
proper  for  a  plea  in  abatement,  or  for 
a  motion  to  quash  the  indictment. 
Commonwealth  v,  Cohen,  2  Va.  Cas. 
158. 

On  the  24th  of  June,  1867,  P.  was 
committed  by  a  justice  of  the  peace  for 
examin  i  n,  upon  a  charge  of  murder. 
The  examining  court  commenced  on 
the  2d  of  July,  and  sent  him  on  for 
trial  before  the  circuit  court  of  the 
coimty.  At  the  October  term,  1867, 
of  the  circuit  court,  he  was  indicted 
for  murder,  and  when  he  was  arraigned 
he  tendc!(.d  a  plea  to  the  jurisdiction 
of  the  circuit  court.  The  court  had 
jurisdiction  to  try  the  prisoner. 
Though  the  plea  tendered  by  the 
prisoner  was  informal  and  properly  re- 
jected by  the  court,  yet  the  objection 
to  the  jurisdiction  being  a  mere  ques- 
tion of  law,  howevei*  made,  whether  by 
suggestion  or  motion  ore  tenus,  should 
be  considered  and  decided  by  the 
court.  Philips  v.  Commonwealth,  19 
Gratt.  485. 


VIIL  Death. 

A.     SURVIVAL  OF  ACTIONS. 
1.     In  General 

At  common  law  an  action  was 
abated  by  the  death  of  either  party> 
and  could  not  be  revived  for  or  against 
the  personal  representative.  If  the 
cause  of  action  survived,  it  was  neces- 
sary to  bring  a  new  suit.  This,  how- 
ever, has  long  since  been  altered  by 
statute,  and  now,  if  the  cause  of  ac- 
tion survives,  the  action  may  be  re- 
vived. Lee  V,  Hill,  87  Va.  497,  12  S.  E. 
1052,  24  Am.  St.  Rep.  666;  S.  C,  84 
Va.  919,  6  S.  E.  473;  Grubb  v.  Suit,  32 
Gratt.  203,  34  Am.   Rep.  765. 

Any  action  may  be  revived  if  it  was 
originally  maintainable  by  or  against 
the  personal  representative,  if  a  per- 
sonal action,  and  if  a  real  or  mixed 
action,  by  or  against  the  heir  or  dev- 
isee. Stockton  V.  Copeland,  30  W. 
Va.  674,  5  S.  E.  143;  Taylor  v.  Right- 
mire,  8  Leigh  468;  Nelson  v.  Chesa- 
peake, etc.,  R.  Co.,  88  Va.  974,  14  S. 
E.  838. 

It  has  sometimes  been  said  that  at 
common  law  all  causes  of  action  ex 
contractu  survive,  whereas  all  torts  die 
with  the  person.  But  neither  of  these 
propositions  are  strictly  accurate.  The 
general  rule  is  that  rights  of  the  former 
class  do  survive,  but  the  rule  is  not 
universal.  Thus,  for  instance,  a 
breach  of  promise  to  marry,  or  a 
breach  of  the  implied  contract  of  a 
medical  practitioner,  or  of  an  attorney, 
to  exercise  skill  in  his  profession,  and 
other  injuries  of  a  personal  nature, 
although  arising  ex  contractu,  that 
might  be  mentioned,  constitute  excep- 
tions to  the  rule,  unless,  indeed,  some 
special  damage  to  the  personal  estate 
can  be  stated  on  the  record.  1  Lom. 
Exors,  marg.  p.  286;  1  Chit.  PI.  68; 
Chamberlayne  v.  Williamson,  2  Maule 
&  S.  408;  Grubb  v.  Suit,  32  Gratt.  203; 
Lee  V.  Hill,  87  Va.  499,  12  S.  E.  1052, 
24  Am.  St.  Rep.  666;  S.  C,  84  Va.  919, 
6  S.  E.  473. 

True  Test. — Where  the  cause  of  ac- 
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tion  is  tort  unconnected  with  contract, 
and  affects  the  person  only  and  not  the 
estate,  the  action  dies  with  the  per- 
son; otherwise,  where  the  action, 
though  nominally  ex  delicto,  is  founded 
on  contract  Lee  v.  Hill,  87  Va.  497,  12 
S.  E.  1052,  24  Am.  St.  Rep.  66C;  S.  C, 
84  Va.  919,  6  S.  E.  473;  Flint  v,  Gilpin, 
2'J  W.  Va.  740,  3  S.  E.  33. 

"Nor  do  all  actions  in  tort,  at  com- 
mon law,  die  with  the  person.  The 
true  test  is,  not  so  much  the  form  of 
the  action,  as  the  nature  of  the  cause  of 
action.  Where  the  latter  is  a  tort  un- 
connected with  contract,  and  which 
affects  the  person  only,  and  not  the 
estate,  such  as  assault,  libel,  slander, 
and  the  like,  there  the  rule  actio  per- 
sonalis, etc.,  applies.  But  where,  as 
in  the  present  case,  the  action  is 
founded  on  a  contract,  it  is  virtually 
ex  contractu,  although  nominally  in 
tort,  and  there  it  survives."  Lee  v.  Hill, 
87  Va.  497,  12  S.  E.  1052,  24  Am.  St. 
Rep.  666;  S.  C,  84  Va.  919,  6  S.  E.  473. 

Construction  of  Statute. — In  Cunning- 
ham V.  Sayre,  21  W.  Va.  440,  it  was  held 
that  the  provision  of  the  W.  Va.  Code, 
ch.  127,  §  2,  that  "if  a  plaintiff  or  de- 
fendant die  pending  any  action  whether 
the  cause  of  action  would  survive  at 
common  law  or  not,  the  same  may  be 
revived  and  prosecuted  to  judgment 
and  execution,  in  the  same  manner"  as 
if  it  were  a  cause  of  action  arising  out 
of  contract,  was  not  intended  to  create 
any  new  right  and  give  an  action  to  the 
heir,  devisee  or  representative  which 
he  had  not  at  common  law,  but  only 
avoid  the  great  inconvenience  arising 
from  following  the  technical  rule  of 
the  common  law  in  abating  actions, 
when  the  personal  representative,  heir 
or  devisee  might  bring  another  suit 
to  accomplish  substantially  the  same 
object. 

2.    Action  of  Detinue. 

See  the  title  DETINUE  AND  RE- 
PLEVIN. 
Detinue  —  Death       of       Property. — 

Where,    in    an    action    of    detinue,    the 


property  dies  pending  the  suit  without 
the  fault  of  the  defendant,  the  plaintiff 
may  recover  the  alternate  value  of  the 
property,  unless  the  matter  is  brought 
to  the  attention  of  the  court  by  a  plea 
puis  darrein  continuance.  Arthur  v. 
Ingels,  34  W.  Va.  639,  12  S.  E.  873, 
citing  2   Min.    Insts.   448. 

3.  Breach  of  Promise  of  Marriage. 
Acording  to  the  common-law  maxim 

that  all  personal  actions  die  with  the 
person,  it  has  been  held  that  neither 
under  the  common  law  nor  the  statute 
can  an  action  for  the  breach  of  promise 
to  marry  be  maintained  against  the 
representative  of  the  promisor;  and 
this  rule  is  not  changed  by  the  statute 
declaring  that  the  representative  of 
the  decedent  may  sue  and  be  sued  for 
any  injury  done  to  or  suffered  by  the 
personal  estate  of  his  decedent  in  his 
lifetime.  Flint  v.  Gilpin,  29  W.  Va. 
740,  3  S.  E.  33;  Grubb  v.  Suit,  32  Gratt 
203,  34  Am.  Rep.  765;  Lee  v.  Hill,  87 
Va.  497,  12  S.  E.  1052,  24  Am.  St.  Rep. 
666;  S.  C,  84  Va.  919,  6  S.  E.  473; 
Burton  v.  Mill,  78  Va.  482. 

4.  Suit  by  Husband  and  Wife. 

A  suit  brought  by  husband  and  wife 
to  recover  a  demand  in  right  of  the 
wife,  abates  by  her  death.  Archer  v. 
Colly,  4  Hen.  &  M.  411;  Buck  v.  Fou- 
chee,  1  Leigh  64;  Vaughan  v.  Wilson, 
4  Hen.  &  M.  452. 

5.  Trespass. 

See   the   title   TRESPASS. 

Trespass  Quare  Clausum  Fregit. — 
An  action  of  trespass  quare  clausum 
fregit  is  not  converted  into  an  action 
de  bonis  asportatis,  by  an  allegation 
in  the  declaration,  that  trees  cut  were 
carried  away;  and  therefore,  the  rule 
actio  personalis  moritur  cum  persona 
applies  to  such  an  action.  Harris  v. 
Crenshaw,  3  Rand.  14.  See  also,  Tomp- 
kins V.  Vintroux,  3  W.  Va.  148. 

Waiver  of  Objection. — Where  one 
coplaintiff  in  a  joint  action  of  tres- 
pass q.  c.  f.  dies,  if  the  action  is  re- 
vived by  consent  in  the  name  of  the 
sole  devisee  of  the  decedent,  no  objec- 
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tion  can  be  afterward  raised  by  the 
parties  consenting.  Tompl  '.is  v,  Vin- 
troux,  3  W.  Va.  148. 

Case. — An  action  of  trespass  on  the 
case  in  assumpsit,  brought  to  recover 
damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plain- 
tiff through  the  negligence  of  the  de- 
fendant, does  not  survive.  And  this 
rule  is  not  changed  by  the  amendment 
of  §  2906  of  the  Va.  Code  made  by  the 
act  of  January  20,  1894,  giving  the  right 
of  revival  in  cases  where  the  plaintiff 
in  actions  for  personal  injuries  died 
pending  the  action,  without  regard  to 
the  cause  of,  death.  Birmingham  v. 
Chesapeake,  etc.,  R.  Co.,  98  Va.  548, 
37  S.  E.  17. 

Where  two  or  more  cotenants  bring 
an  action  of  trespass  on  the  case  to 
recover  damages  caused  by  the  action 
of  the  defendant  in  constructing  a  dam 
and  thereby  overflowing  their  prop- 
erty, and  one  of  the  plaintiffs  dies,  the 
suit  survives  as  to  the  other  plaintiffs, 
and  may  be  proceeded  in  by  them. 
Rowe  V.  Shenandoah  Pulp  Co.,  42  W. 
Va.  551,  26  S.  E.  320. 

6.    Real  Actions, 
a.   Writ  of  Right. 

See  the  title  WRIT  OF  RIGHT. 

Nonjoinder  of  Heir. — In  a  writ  of 
right,  the  nonjoinder  of  an  heir  as 
plaintiff  is  a  matter  in  abatement,  and 
is  not  therefore  available  on  the  mise 
joined.  Walker  v.  Boaz,  2  Rob.  485, 
491  and  foot-note;  Bell  v.  Snyder,  10 
Gratt.  355,  both  cases  citing  Linton  v. 
Bartly,  9  Leigh  444. 

A  plea  of  nontenure  to  a  writ  of 
right,  is  a  plea  in  abatement  and  not 
in  bar.  McClung  v,  Echols,  5  W.  Va. 
211,  citing  Boiling  v,  Petersburg,  3 
Rand.  563. 

Where  a  writ  of  right  is  brought  by 
demandants  who  claim  as  heirs,  and 
the  mise  is  joined  on  the  mere  right, 
evidence  at  the  trial  that  there  is 
another  heir  besides  those  named  in  the 
writ  and  count,  will  not  entitle  the 
tenants  to  a  verdict. '  The  tenants,  to 


avail  themselves  of  such  matter,  should 
plead  it  in  abatement.  Linton  v,  Bartly» 
9  Leigh  444. 

In  Bell  V.  Snyder,  10  Gratt.  355,  it 
is  said  the  nonjoinder  of  the  omitted 
heir  was  clearly  a  matter  in  abatement, 
and  was  not  therefore  available  on  the 
mise  joined;  and  the  cases  of  Green  v. 
Liter,  8  Cranch  229;  Garrard  v.  Henry, 
6  Rand.  110;  Walker  v,  Boaz,  2 
Rob.  485,  only  prove  the  same  general 
doctrine  that  on  the  mise  joined  mat- 
ter in  abatement  cannot  be  taken  ad- 
vantage of  by  the  tenant;  but  none  of 
these  cases  touch  the  question  arising 
in  this  case  which  holds  that  upon  the 
mise  joined  every  affirmative  matter 
going  to  the  right  and  title  of  the  de- 
mandant, the  want  of  which  might 
have  been  pleaded  in  bar  of  the  action, 
is  necessarily  put  in  issue  and  he  is  put 
to  proof  of  the  same.  Walker  v,  Boaz, 
2  Rob.  485. 

Death  of  Demandant  before.  Trial 
and  Judgment. — At  common  law  the 
death  of  one  of  the  demandants  in  a 
writ  of  right  before  trial  and  judgment, 
abated  the  whole  writ;  and  it  was  of 
no  importance  whether  the  deceased 
demandant  left  a  child  or  not.  Drago 
V.  Stead,  2  Rand.  454,  following  Carter 
V.  Carr,  Gilm.  145. 

A  writ  of  right  having  been  brought 
in  name  of  H.  against  R.  and  P.  and 
the  mise  regularly  joined  on  the  mere 
right,  and  the  tenants  showing  by  affi- 
davits that  H.  was  dead  before  the 
writ  purchased,  and  that  they  had  come 
to  knowledge  of  the  fact  after  the  mise 
was  joined;  it  was  held  that  the  plead- 
ings ought  not  to  be  set  aside,  and 
tenants  permitted  to  plead  this  matter 
in  abatement.  Howard  v.  Rawson,  2 
Leigh  733. 

Before  Commencement  of  Suit. — In 
Garrard  v.  Henry,  6  Rand.  112,  113,  it 
is  said  by  Judge  Carr  that  the  death 
of  the  demandant  pending  the  action 
abates  the  writ,  and  the  court  will  ex 
officio  abate  the  suit,  at  whatever 
stage  the  fact  may  come  to  its  knowl- 
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edge;  but  that  the  death  of  a  party  be- 
fore a  commencement  of  the  suit,  is  a 
fact  which  does  not  itself  abate  the  writ, 
but  only  falsifies  and  renders  it  abat- 
able by  plea;  and  that,  if  the  tenant 
passes  by  the  fact  of  such  death,  and 
joins  the  mise  on  the  mere  right,  he 
thereby  acknowledges  the  demandant 
is  in  life,  and  forever  precludes  him- 
self from  taking  advantage  of  his 
death,  in  any  manner  or  form.  See 
Howard  v,  Rawson,  2  Leigh  735;  Boil- 
ing V.  Petersburg,  3  Rand.  563. 
In  Whose  Name  Revived. 

Pending  Suit. — If  the  demandant  in 
a  writ  of  right  died  pending  the  suit, 
his  devisees  could,  in  Virginia,  have 
the  cause  revived  in  their  names.  Tay- 
lor V.  Rightmire,  8  Leigh  468. 

Against  Whom  Revived. — Where  a 
writ  of  right  abated  by  the  death  of  the 
tenant  in  1812,  the  abatement  being 
entered  of  record,  the  suit  could  not 
be  revived  against  the  heirs  of  the  ten- 
ant in  1820,  under  the  act  of  1819,  1 
Rev.  Va.  Code,  ch.  128,  §  37,  that  stat- 
ute being  prospective.  Lovell  v.  Ar- 
nold, 2  Leigh  16. 

But  under  the  statute,  where  a  writ 
of  right  was  brought  against  a  feme 
life  tenant,  who  died,  and  the  demand- 
ants revived  the  action  against  her 
heirs  at  law,  though  they  claimed  and 
held  the  land  in  controversy,  not  as 
heirs  at  law,  but  as  devisees  under  the 
will  of  their  father,  the  demandants 
could  revive  against  the  heirs  of  the 
first  tenant;  and  they  could  defend  the 
action  by  showing  title  in  themselves, 
however  derived.  Davis  v,  Teays,  3 
Gratt.  283. 
b.     Ejectment. 

Death  of  Lessor  of  Plaintiff. — An 
ejectment  does  not  abate  by  the  death 
of  the  lessor  of  the  plaintiff.  Kinney 
V,  Beverley,  1  Hen.  &  M.  531. 

Prior  to  Judgment. — The  death  of  the 
lessor  of  the  plaintiff,  previous  to 
the  judgment  in  ejectment,  is  no 
ground  for  a  writ  of  error  coram 
nobis,     notwithstanding    that    circum- 


stance was  not  stated  in  the  rec- 
ord, and  no  security  f*  costs 
was  given,  because  an  ejectment  does 
not  abate  by  the  death  of  the  lessor 
of  the  plaintiff.  Purvis  v.  Hill,  2  Hen. 
&  M.  614. 

Where  the  lessor  of  a  plaintiff,  in 
ejectment,  dies  pending  the  suit,  judg- 
ment is  to  be  rendered  as  if  he  was 
still  living,  and  possession  is  to  be 
given  under  control  of  the  court.  Moo- 
berry  V.  May  re,  2  Munf.  453;  Kinney  z/. 
Beverley,  1  Hen.  &  M.  531. 

Appeal  from  Judgment.— An  appeal 
from  a  judgment  in  ejectment  does  not 
abate  by  the  death  of  the  plainti.T's 
lessor;  and  this  is  true  though  the  les- 
j  sor  claims  for  life  only.  Medley  v. 
Medley,  3  Munf.  191;  Kinney  v.  Bever- 
ley, 1  Hen.  &  M.  531;  Purvis  v.  Hill. 
2  Hen.  &  M.  614;  Moobery  v.  May  re, 
2  Munf.  453;  Carter  v.  Washington,  2 
Hen.  &  M.  31.  See  also,  Stockton 
V.  Copeland,  30  W.  Va.  674,  5  S.  E. 
143. 

Where,  in  ejectment,  judgment  was 
given  for  the  defendant  and  the  plain- 
tiff appealed,  pending  which  the  appel- 
lee died,  it  was  held  that  the  appellant 
could  not  sue  a  scire  facias  against  his 
heirs,  but  he  must  bring  a  new  suit 
Tompkies  v.  Walters,  6  Call  44. 

Death  of  Sole  Defendant.— An  action 
of  ejectment  was  brought  in  1848,  on 
the  demise  of  S.  against  C.  to  recover 
the  possession  of  2,300  acres  of  land. 
In  1870,  S.  died,  and  the  cause  was 
revived  in  the  name  of  his  heirs.  In 
August,  1872,  C.  having  died,  his  death 
was  suggested  on  the  record,  and  a 
scire  facias  was  awarded  to  revive  the 
cause  against  his  "heirs,"  none  of  whom 
were  named,  but  no  scire  facias  ever 
issued,  and  the  cause  was  never  revived, 
nor  were  any  of  the  heirs  of  C.  ever 
made  parties  to  the  suit,  nor  did  they 
ever  appear  therein.  On  the  19th  of 
November,  1872,  the  court  entered 
therein  the  following  judgment,  which 
was  never  reversed  or  set  aside:  "For 
reasons  appearing  to  the  court,  and  by 
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consent  of  parties,  this  cause  is  dis- 
missed agreed."  In  1879,  the  heirs  of 
S.,  to  recover  the  same  land,  brought 
an  action  of  ejectment  against  the  heirs 
of  C,  who  relied  upon  said  judgment  as 
a  bar  to  the  plaintiff's  recovery  in  their 
new  action;  and,  the  circuit  court  hav- 
ing so  instructed  the  jury,  there  was 
judgment  for  the  defendants.  Upon  a 
writ  of  error,  held  (l)  that  the  circuit 
court  erred  in  so  instructing  the  jury; 
(2)  that  the  action  of  ejectment  brought 
in  1848  abated  in  August,  1872,  upon  the 
(*'  rth  of  C.  who  was  the  sole  defendant 
therein;  (3)  that  as  said  action  was 
never  revived  against  the  heirs  of  C, 
and  none  of  them  were  ever  made  par- 
ties thereto,  or  appeared  therein,  they 
were  never  in  any  manner  bound  by 
said  judgment,  and,  as  a  consequence 
thereof,  the  heirs  of  S.,  who  were  the 
piaintiflfs  in  the  new  action  of  eject- 
ment, were  not  bound  thereby  to  any 
other  or  greater  extent  than  to  disable 
themselves  from  proceeding  further  in 
said  first  action;  (4)  that  the  said  judg- 
ment operated  as  a  simple  dismissal  of 
said  action,  and  cannot  operate  as  a  bar 
to  recovery  in  said  new  action  for  the 
recovery  of  the  same  land.  Stockland 
V.  Copeland,  30  W.  Va.  674,  5  S.  E.  143. 

Several  Defendants. — Where  there 
are  a  number  of  defendants  to  an  action 
of  ejectment  and  a  trial  and  verdict 
IS  had  as  to  part  of  them  and  the  case 
is  revived  against  the  heirs  of  others 
and  a  further  trial  is  had  as  to  them, 
no  objection  being  made  in  the  court 
below,  it  is  too  late  to  raise  the  ques- 
tion of  there  being  no  error  in  the 
separate  trials  when  the  case  is  in  this 
court.  Kenna  v.  Quarrier,  3  W.  Va.  210. 
7.   Breach  of  Contract  of  Employment. 

An  action  for  breach  of  a  contract 
of  employment  for  personal  services 
survives  the  death  of  the  employer,  and 
will  lie,  either  in  trespass  on  the  case 
under  the  statute,  or  in  assumpsit  un- 
der the  common  law,  against  his  per- 
sonal representative.  Lee  v.  Hill,  87 
Va.  497,  12  S.  E.  1052,  24  Am.  St.  Rep. 
666;  S.  C,  84  Va.  919,  6  S.  E.  473. 


Where  one  was  wrongfully  dis- 
charged by  a  decedent,  trespass -on  the 
case  may  be  maintained  under  Va. 
Code,  §  2655,  against  the  personal  rep- 
resentative, or  assumpsit  for  breach  of 
contract  at  common  law.  In  either 
case  the  action  survives.  And  whefi  the 
defendant  dies  pending  the  action,  it 
may  be  revived  against  the  personal 
representative.  Boyles  v.  Overby,  11 
Gratt.  202,  disapproved;  Lee  v.  Hill, 
87  Va.  497,  12  S.  E.  1052;  S.  C,  84  Va. 
919,  6  S.   E.  473. 

8.  Unlawful  Entry  and  Detainer. 

Before  the  adoption  of  the  statute 
it  was  well  settled  that  an  action  of 
unlawful  entry  and  detainer  could  not 
be  revived  on  the  death  of  the  plain- 
tiff. These  decisions  were  doubtless 
based  upon  the  fact,  that  such  an  ac- 
tion would  not  survive  at  common  law, 
and  no  statute  authorized  the  revival 
of  the  suit.  No  reasons  for  the  opinion 
are  given  in  either  case.  Chapman  v. 
Dunlap,  4  Gratt.  86;  Moran  v.  Eldridge, 
2  W.  Va.  574.  See  generally,  the  title 
FORCIBLE  ENTRY  AND  DE- 
TAINER. 

But  under  §  2,  ch.  127  of  the  Code 
of  West  Virginia,  providing  that  if  the 
plaintiff  or  defendant  died  pending  any 
action,  whether  the  cause  of  action 
would  survive  at  common  law  or  not, 
the  same  may  be  revived  and  prose- 
cuted to  judgment  and  execution  in  the 
same  manner  as  if  it  were  a  cause  of 
action  arising  out  of  contract;  it  was 
held  that,  where  pending  an  action  of 
unlawful  entry  and  detainer,  the  plain- 
tiff dies,  the  action  may  be  revived  in 
the  name  of  his  heirs  at  law  or  devi- 
sees. Cunningham  v.  Sayre,  21  W.  Va. 
440. 

9.  Slander. 

A  right  of  action  for  defamation  dies 
with  the  party  and  does  not  survive 
to  the  personal  representative.  Nor- 
folk, etc.,  R.  Co.  V,  Read,  87  Va.  189, 
12  S.  E.  395. 

An  action  for  slander  abates  on  the 
death  of  the  defendant,  since   it   does 
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not  survive  against  his  executor  or  ad- 
ministrator. Hook  V.  Hancock,  5  Munf. 
546.  See  Lee  v.  Hill,  87  Va.  497,  12 
S.  E.  1052. 

10.  Maliciously  Suing  Out  Injunction. 
A  cause  of  action  against  the  defend- 
ant for  maliciously  and  without  proba- 
ble cause  suing  out  an  injunction 
against  a  plaintiff  whereby  the  opera- 
tion of  his  mill  was  suspended,  would 
not  survive  in  case  of  death.  Mum- 
power  V,  Bristol,  94  Va.  737,  27  S.  E. 
581. 

11.  Fraud  and  Deceit. 

An  action  on  the  case  for  fraud  in 
selling  to  the  plaintiff  an  unsound  slave, 
which  he  was  induced  to  purchase  by 
means  of  a  false  and  fraudulent  war- 
ranty of  soundness;  or  by  means  of  a 
fraudulent  concealment  of  the  unsound- 
ness of  the  slave,  cannot  be  maintained 
against  the  personal  representative  of 
the  vendor.  Boyles  v.  Overby,  11  Gratt. 
202.  But  in  Lee  v.  Hill,  87  Va.  501,  12 
S.  E.  1052,  this  case  was  disapproved. 
In  that  case,  the  true  rule  as  to  the 
survival  of  tort  actions  was  said  to  be 
as  follows:  Where  the  cause  of  action 
is  a  tort  unconnected  with  contract, 
and  affects  the  person  only,  and  not  the 
estate,  such  for  instance,  as  assault,  li- 
bel, slander  and  the  like,  the  action  dies 
with  the  person;  but,  where  the  action 
is  founded  on  contract,  it  is  virtually 
ex  contractu,  although  nominally  in 
tort,  and,  in  such  case,  the  action  sur- 
vives. See  Norfolk,  etc.,  R.  Co.  v.  Read, 
87  Va,  189,  12  S.   E.  395. 

Action  for  False  Recommendation. — 
An  action  for  fraudulently  recommend- 
ing to  the  plaintiff  a  person  as  worthy 
of  confidence,  and  thereby  inducing  the 
plaintiff  to  sell  goods  on  credit  to  him, 
does  not  survive  against  the  defendant's 
executor,  but,  by  the  defendant's  death, 
abates.  Henshaw  v.  Miller,  58  U.  S. 
204,  15  L.  Ed.  222. 

12.  Action  for  Damages  to  Land. 

An  action  against  an  improvement 
company  to  recover  damages  sustained 
by  the  plaintiff  in  consequence  of  the 


erection  of  a  dam  by  the  company,  oc- 
casioning the  water  to  back  up  and 
rise  and  remain  higher  along  the  plain- 
tiff's low  grounds  on  the  river,  than  it 
would  have  done  but  for  the  dam,  may 
be  revived  by  the  proper  party  against 
the  company  on  the  death  of  the  plain- 
tiff. Upper  Appomattox  Co.  v.  Hard^ 
ings,   11    Gratt.   1. 

13.  Nuisance. 

An  action  on  the  case  for  a  nuisance, 
dies  with  the  person,  because  the 
cause  of  action  in  such  a  case 
imputes  a  tort;  it  arises  ex  de- 
licto, the  plea  must  be  not  guilty; 
therefore,  the  rule  that  actio  personalis 
moritur  cum  person^a  applies,  and  if 
either  party  dies  before  verdict,  the 
action  cannot  be  revived,  and  this  not- 
withstanding the  statute.  ^Upper  Ap- 
pomattox Co.  V.  Hardings,  11  Gratt  1» 
citing  Harris  v.  Crenshaw,  3  Rand.  14. 
See  generally,  the  title  NUISANCES, 

14.  Application  for  Permission  to  Erect 
a  M  illdanu 

If  prior  to  the  Va.  Code  of  1849,  any 
party  resisting  an  application  for  per- 
mission to  build  a  dam  died,  the  pro- 
ceeding might  have  been  revived 
against  his  heirs,  not  by  virtue  of  any 
statute  authorizing  revivals,  but  from 
the  very  nature  of  the  statutory  pro- 
ceeding by  the  writ  of  ad  quod  dam- 
num. If  there  is  doubt  about  this,  how- 
ever, the  comprehensive  lang^uage  of 
the  new  Code,  in  respect  to  revivals, 
leaves  no  room  for  doubt  as  to  any 
sr.ch  case  arising  since  that  Code.  Hale 
V.  Burwell,  2  Pat.  &  H.  608. 

15.  Suit  for  Divorce. 

Where,  in  a  suit  for  divorce,  a  hus- 
band appeals  from  a  decree  allowing 
his  wife  alimony,  and  pending  the  ap- 
peal dies,  the  suit  abates.  Francis  v, 
Francis,  31  Gratt.  283.  See  the  title 
DIVORCE. 


16.  Action  for  Personal  Injuries. 

In  cases  of  injuries  to  the  person 
I  and  not  to  the  property  or  estate  of  the 
I  decedent,  by  negligence  or  otherwise, 
j  if  either  the  party  who  received  or  he 
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who  committed  the  injury  die,  the 
maxim  actio  personalis  moritur  cum 
persona  applies,  and  no  action  can  be 
supported  either  by  or  against  his  rep- 
resentative; accordingly,  an  action  on 
the  case  against  a  city  to  recover  dam- 
ages sustained  by  the  plaintiff  by  reason 
of  the  neglect  of  the  defendant  to  keep 
its  sidewalks  in  repair,  abates  by  the 
death  of  the  plaintiff.  Curry  v.  Man- 
nington,  23  W.  Va.  14,  cited  in  Flint 
V.  Gilpin,  29  W.  Va.  740,  3  S.  E.  33. 

On  the  death  of  the  plaintiff  in  an 
action  for  personal  injuries,  after  judg- 
ment for  the  defendant  and  pending  a 
writ  of  error,  the  writ  abates,  notwith- 
standing the  provision  of  the  Code  of 
•West  Virginia,  ch.  127,  §  2,  that  "if  a 
plaintiff  or  defendant  die  pending  any 
action,  whether  the  cause  of  action 
would  survive  at  common  law  or  not, 
the  same  may  be  revived  and  prose- 
cuted to  judgment  and  execution  in  the 
same  manner  as  if  it  were  for  a  cause 
of  action  arising  out  of  contract,"  as 
that  clause,  construed  with  other  pro- 
visions relating  to  survivorship  of 
causes  of  action,  merely  prescribes  the 
mode  of  procedure  in  actions  the  cause 
of  which  survives,  either  at  common 
law  or  by  virtue  of  such  other  provi- 
sions, and  its  whole  effect  is  to  avoid 
the  necessity  of  bringing  a  new  action 
when  the  right  of  action  so  survives. 
Mr.  Justice  Harlan  dissenting.  Gerling 
V.  Baltimore,  etc.,  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533. 

17.   Malicious  Prosecution. 

An  action  for  malicious  prosecution, 
sounding  in  consequential  and  punitive 
damages,  although  affecting  business 
and  property,  is  such  a  personal  action 
as  does  not  survive  ♦  the  personal 
representative,    and    i.-»  red    by    the 

statute  of  limitations  after  one  year 
from  the  time  when  the  right  to  bring 
the  same  first  accrued.  Porter  v.  Mack, 
50  W.  Va.  581,  40  S.  E.  459;  Norfolk, 
etc.,  R.  Co.  V.  Read,  87  Va.  189.  12  S. 
E  395.  See  the  title  MALICIOUS 
PROSECUTION. 


18.  Actions  for  Wrongful  Death. 

The  only  exception  to  the  rule  that 
cases  of  injury  to  the  person  abate  by 
the  death  of  either  party,  is  in  the  case 
of  actions  under  Lord  Campbell's  act 
for  death  by  wrongful  act,  neglect  or 
default.  Curry  v.  Mannington,  23  W. 
Va.  14;  Nelson  v.  Chesapeake,  etc.,  R. 
Co.,  88  Va.  974,  14  S.  E.  838.  See  the 
title  DEATH  BY  WRONGFUL  ACT. 

19.  Bill  Praying  Injunction. 
See  the  title  INJUNCTIONS. 

A  bill  praying  an  injunction  to  pre- 
vent the  sale  of  property  conveyed  to 
secure  the  payment  of  money  or  other 
thing,  may  be  filed  against  the  repre- 
sentatives of  the  lender  after  his  death. 
Brockenbrough  v.  Spindle,  17  Gratt.  21. 

20.  Malpractice. 

It  was  said  obiter  in  Lee  v.  Hill,  87 
Va.  499,  12  S.  E.  1052,  that  an  action  for 
breach  of  the  implied  contract  of  a 
medical  practitioner,  or  an  attorney,  to 
exercise  skill  in  his  profession,  although 
arising  ex  contractu,  abates  by  death, 
unless  some  special  damages  to  the  per- 
sonal estate  can  be  stated  on  the  rec- 
ord.    S.  C,  84  Va.  919,  6  S.   E.  473. 

21.  False  Imprisonment. 

A  right  of  action  for  a  mere  per- 
sonal tort,  such  as  false  imprisonment, 
dies  with  the  party  and  does  not  survive 
to  the  personal  representative.  Nor- 
folk, etc.,  R.  Co.  V.  Read,  87  Va.  189, 
12  S.  E.  395.  See  generally,  the  title 
FALSE  IMPRISONMENT. 

22.  Assault  and  Battery. 

A  right  of  action  for  a  mere  personal 
tort,  such  as  assault  and  battery,  dies 
with  the  party  and  does  not  survive  to 
the  personal  representative.  Norfolk, 
etc.,  R.  Co.  V.  Read,  87  Va.  189,  12  S. 
E.  395.  See  generally,  the  title  AS- 
SAULT AND  BATTERY. 

23.  Claim  for  Damages  for  Breach  of 
Covenant. 

A  right  of  action  for  damages  aris- 
ing from  the  breach  of  a  covenant  sur- 
/ives  to  the  personal  representative,  and 
may  be  assigned.  McConaughey  v, 
Dennett,  50  W.  Va.  172,  40  S.  E.  540. 
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24.  Tort  Action  against  Clerk  of  Court. 

An  action  against  a  clerk  of  court 
for  endorsing  credits  of  an  execu- 
tion, to  the  injury  of  the  plaintiff,  is  a 
tort  action  affecting  the  person  and  not 
the  property,  and  therefore  dies  with 
the  person.  Monroe  v,  Webb,  4  Munf. 
73. 

25.  Special  Damages  to  Estate. 

A  claim  for  indirect  and  incidental 
damages  to  the  plaintiff's  estate,  aris- 
ing from  an  injury  purely  personal  in 
its  nature,  does  not  cause  the  action, 
brought  to  recover  for  such  injuries,  to 
survive.  Mumpower  v.  Bristol,  94  Va. 
737,  27  S.  E.  581;  Birmingham  v.  Ches- 
apeake, etc.,  R.  Co.,  98  Va.  552,  37  S. 
E.  17;  Grubb  v.  Suit,  32  Gratt.  203,  34 
Am.  Rep.  765.  See  Boor  v,  Lowrey,  103 
Ind.  468,  53  Am.  Rep.  523,  citing  Grubb 
V.  Suit,  32  Gratt.  203,  34  Am.  Rep.  765; 
Dillard  v.  Collins,  25  Gratt.  343,  on-  this 
point. 

B.    DEATH   OF  PARTIES  PLAIN- 
TIFF OR  DEFENDANT. 
1.  In  General. 

At  common  law,  the  death  of  either 
party  pending  the  action  (if  there  be 
but  one  on  that  side)  abates  it,  but  it 
is  admissible  to  revive  it  if  it  were 
originally  maintainable  by  or  against 
the  personal  representative,  if  it  be  a 
personal  action,  and  if  a  real  or  mixed 
action,  by  or  against  the  heir  or  devi- 
see. Davis  V.  Teays,  3  Gratt.  290;  Ruff- 
ners  v.  Lewis,  7  Leigh  742;  Stockton 
V.  Copeland,  30  W.  Va.  674,  5  S.  E.  143; 
Reid  V.  Strider,  7  Gratt.  76. 

If  there  be  two  or  more  plaintiffs  or 
defendants  in  a  personal  action  and  one 
or  more  of  them  die,  if  the  cause  of  ac- 
tion shall  survive  to  the  surviving 
plaintiff  or  plaintiffs  or  against  the  sur- 
viving defendant  or  defendants,  the  writ 
or  action  shall  not  be  thereby  abated; 
but  such  death  being  suggested  upon 
the  record,  the  action  shall  proceed  at 
the  suit  of  the  surviving  plaintiff  or 
plaintiffs  against  the  surviving  defend- 
ant or  defendants.     Such  was,  in  most 


cases  the  rule  of  common  law  before 
the  statute;  and  it  was  error  before,  as 
it  is  since,  to  give  judgment  for  or 
against  any  one  of  the  joint  plaintiffs 
ot  defendants  who  may  have  died.  May 
V.  State  Bank,  2  Rob.  69-70. 

No  suit  is  to  be  revived  without  the 
names  of  the  representatives  of  the 
deceased  party  or  parties.  Anonymous, 
4  Hen.  &  M.  410. 

2.    Parties  Plaintiff— In  Whose  Name 

Revived, 
a.  Specific  Instances. 

Suit  for  Partition. — Where  the  plain- 
tiff in  a  suit  for  the  partition  of  land 
dies  pending  the  suit,  his  administra- 
tors with  the  will  annexed  are  not  nec- 
essary parties,  but  their  joinder  will  do 
no  harm  if  the  proper  parties  are  also 
made.     Wilson  v.  Smith,  22  Gratt.  493. 

Where  the  plaintiff  in  a  suit  for  par- 
tition dies.  It  is  proper  to  revive  the  suit 
in  the  name  of  his  widow  and  infant 
son,  they  being  his  sole  real  represen- 
tatives.   Wilson  V.  Smith,  22  Gratt.  493. 

Where  a  decree  has  been  rendered 
confirming  a  partition  and  decreeing  a 
conveyance,  and  the  cause  was  proceed- 
ing for  the  rents  and  profits  only,  on 
the  death  of  the  plaintiff,  it  is  proper 
to  revive  the  cause  in  the  name  of  his 
executors  only,  and  not  his  heirs,  the 
executors  being  entitled  to  the  rents 
and  profits.  Ruffners  v.  Lewis,  7 
Leigh    720. 

By  Motion. — In  a  suit  by  A  against 
B  for  partition  of  land,  before  any  de- 
ciee  in  the  cause  A  dies,  leaving  a 
widow  and  infant  child.  The  suit  may 
be  revived  in  their  name;  and  neither 
a  bill  nor  a  scire  facias  is  necessary, 
but  it  may  be  revived  upon  their  mo- 
tion without  notice.  Va.  Code,  ch.  173, 
§  4,  p.  718;  Wilson  v.  Smith,  22  Gratt. 
403. 

Unlawful  Entry  and  Detainer. — 
Where  pending  an  action  of  unlawful 
entry  and  detainer,  the  plaintiff  dies, 
the  action  may  be  revived  in  the  name 
of  his  heirs  at  law  or  devisees.  Cun- 
ningham V.  Sayre,  21  W.  Va.  440. 
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Suit   to   Enforce  Vendor's  Lien. — A 

decree  for  sale  being  entered  in  a  suit 
to  enforce  a  vendor's  lien,  a  judgment 
creditor  of  the  vendee,  whose  judg- 
ment binds  his  real  estate,  agreed  to  a 
private  sale  provided  that  after  paying 
the  vendor  he  should  receive  one-half 
the  residue.  Purchaser  failed.  A  re- 
sale was  ordered,  without  reviving  the 
siuty  though  the  judgment  creditor  had 
<!ied.  By  the  decree  his  rights  were 
ii^nored,  and  the  residue  directed  to  be 
paid  over  to  the  vendee.  Held,  by  his 
consent  to  the  first  sale,  the  judgment 
creditor  became  a  party  to  the  suit,  and 
it  was  error  to  enter  the  second  decree 
without  having  first  revived  it  as  to 
his  administrator,  who  may  file  a  bill 
to  review  it.  Ayres  v.  Alphin,  88  Va. 
416,  13  S.  E.  899.  See  post,  "Parties 
Defendant — Against  Whom  Revived," 
VIII,  B,  3. 

G.  files  a  bill  to  enforce  a  vendor's 
lien  for  the  purchase  money  on  a  tract 
of  land.  The  defendants  file  answers 
denying  material  allegations  in  the  bill, 
and  numerous  depositions  are  taken  to 
sustain  and  to  contradict  these  allega- 
tions, but,  before  the  court  renders  its 
decree,  the  plaintiff  dies,  and  at  the  in- 
stance of  the  defendants,  an  order  is 
entered  suggesting  the  plaintiflf's  death 
on  the  record.  No  order  was  made  at 
the  next  term  of  the  court;  but  at  the 
second  term  of  the  court  next  after 
that  at  which  the  death  of  the  plaintiff 
was  so  suggested  on  the  record,  no 
motion  having  been  made  that  the  suit 
proceed  in  the  name  of  the  representa- 
tive of  the  plaintiff,  or  any  other  party, 
and  no  application  having  been  made 
for  a  scire  facias  to  revive  the  suit, 
the  court,  at  the  instance  of  the  defend- 
ants, entered  an  order  which,  reciting 
these  facts,  ordered  that  the  suit  be 
discontinued.  After  this  order  was  en- 
tered, and  the  court  had  adjourned,  ad- 
ministration was  granted  the  estate  of 
the  deceased  plaintiff  by  the  clerk  of  a 
county  court;  and,  at  the  following 
term  of  the  court  in  which  the  cause 
had  been  pending,  the  administrator  of 


the  plaintiff  appeared,  and  filed  a  duly 
certified  copy  of  the  order  appointing 
him  administrator  of  the  deceased 
plaintiff,  and  moved  the  court  to  revive 
the  cause  in  his  name  as  plaintiff,  and 
to  reinstate  the  same  upon  the  docket 
of  the  court;  but  the  court  overruled 
his  motion.  Held,  that  the  court  did 
not  err  in  the  entering  of  the  order 
suggesting  the  plaintiff's  death,  or  the 
order  of  discontinuance,  or  in  overrul- 
ing the  motion  to  revive  the  cause  and 
reinstate  it  on  the  docket.  Gainer  v. 
Gainer,  30  W.  Va.  390,  4  S.  E.  424. 

Trespass  Quare  Clausum  Fregit. — 
The  action  of  trespass  quare  clausam 
fregit  cannot  be  revived  in  the  name 
of  the  personal  representative  of  a  de- 
ceased plaintiff.  Tompkins  v,  Vintroux, 
2  W.  Va.  148. 

Action  for  Damages  to  Land. — 
Where  a  proceeding  is  instituted 
against  an  improvement  company  to 
recover  damages  sustained  by  the  plain- 
tiff in  consequence  of  the  erection  of 
a  dam  by  the  company,  thereby  inun- 
dating the  plaintiff's  land,  the  admin- 
istrator, and  not  the  heirs  of  the  plain- 
tiff, is  the  proper  party  to  revive  the 
proceedings.  Upper  Appomattox  Co. 
i\  Hardings,  11  Gratt.  1. 

Action  for  Partition  and  Accounting. 
— Where  one  of  the  plaintiffs  in  an  ac- 
tion for  a  partition  and  accounting, 
after  the  decree  ascertained  his  rights 
in  respect  to  the  lands,  and  after  par- 
tition made,  and  a  conveyance  directed, 
dies,  it  was  proper  to  revive  it  in  the 
name  of  his  personal  representative,  and 
not  in  the  name  of  his  heirs.  Ruffners 
V.  Lewis,  7  Leigh  720.  This  case  is 
cited  with  approval  in  Stockton  v.  Cope- 
land,  30  W.  Va.  674,  5  S.  E.  143. 

Caveat  Cases. — The  executor  of  the 
caveator,  who  is  directed  to  sell  the 
land,  is  the  proper  party  in  whose  name 
to  revive  a  caveat;  the  devisees  of  the 
proceeds  of  sale  should  not  be  joined. 
Caruthers  v.  Eldridge,  12  Gratt.  670. 

Administrator  de  Bonis  Non. — Upon 
the  death  of  a  surviving  executor  it  is 
competent  and  proper  to  revive  the  suit 
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in  the  name  of  the  administrator  de 
bonis  non.  Bell  v.  Humphrey,  8  W.  Va. 
1.  See  Kee  v,  Kee,  2  Gratt.  116.  See 
post,  "Parties  Defendant  —  Agaipst 
Whom  Revived,"  VIII,  B,  3. 

After  a  cause  has  been  revived  in  the 
name  of  an  administrator  de  bonis  non, 
he  assigns  a  judgment,  which  is  the 
subject  matter  of  the  suit,  to  another, 
and  the  suit  proceeds  in  the  name  of 
the  administrator  de  bonis  non,  without 
making  the  assignee  a  party.  Held, 
that  the  cause  might  so  proceed  until 
final  decree.  List  v.  Pumphrey,  3  W. 
Va.  672. 

An  administrator  de  bonis  non  can 
maintain  no  suit  for  the  recovery  of 
assets  converted  by  his  predecessor  in 
the  administration.  If  such  suit  be 
instituted  by  the  administrator  de  bonis 
non  against  the  representative  of  his 
predecessor,  a  party  who  is  sole  legatee 
of  the  original  decedent,  and  has  also 
qualified  as  the  successor  administrator 
de  bonis  non,  cannot  revive  and  prose- 
cute the  suit,  either  in  the  character  of 
a  legatee,  or  in  that  of  personal  repre- 
sentative. Cheatham  v,  Burfoot,  9 
I«eigh    580. 

Supplemental  Bill. — Where  a  suit  is 
brought  to  enforce  a  judgment  lien,  and 
is  revived  in  the  name  of  an  administra- 
tor de  bonis  non,  who  subsequently  as- 
signs the  judgment  to  another,  and  the 
suit  proceeds  in  the  name  of  the  ad- 
ministrator de  bonis  non,  and  it  is 
charged  in  the  answer  of  a  defendant 
that  a  party  other  than  the  assignee  of 
such  administrator,  had  become  the 
owner  of  the  judgment,  and  that  it  had 
been  paid  oflf  and  satisfied  to  him,  it 
becomes  necessary  for  the  assignee  to 
file  a  supplemental  bill,  and  it  is  error 
in  the  court  to  refuse  to  permit  him  to 
do  so.  List  V,  Pumphrey,  3  W.  Va. 
672. 

Next  Friend  of  Infant. — In  Wilson  v. 
Smith,  22  Gratt.  493,  it  was  held  that 
it  was  not  proper  to  revive  a  suit  in 
the  name  of  a  next  friend  of  an  infant 
heir,  but  some  person  should  be  allowed 
to  prosecute  the  suit  as  next  friend,  for 


the  infant,  which  may  be  done  as  well 
in  some  subsequent  order  as  in  the  or- 
der reviving  the  suit. 

An  order  reviving  a  suit  in  the  name 
of  an  infant  and  widow  is  sufficient,  al- 
though the  christian  names  of  the  in- 
fant son  and  widow  are  not  inserted 
in  the  order.  Wilson  v.  Smith,  22 
Gratt.  493. 

Suit  by  Sheriff  against  Deputy. — 
Where  a  suit  was  brought  by  a  high 
sheriff  against  the  deputy  and  the  sure- 
ties of  the  deputy  to  have  a  settlement 
of  the  accounts  of  several  administra- 
tions upon  estates  committed  to  the 
high  sheriffs  and  which  went  into  the 
hands  of  the  deputy,  it  was  held  that 
upon  the  death  of  the  high  sheriff  the 
suit  should  be  revived  in  the  name  of 
his  personal  representative,  and  not  in 
the  name  of  the  personal  representa- 
tives of  the  different  estates,  it  being 
his  suit  against  his  agent.  Tyler  v.  Nel- 
son, 14  Gratt.  214. 

Suit  in  Name  of  Committee  of  Lu- 
natic.— A  suit  in  equity  in  the  name  of 
the  committee  of  an  insane  asylum  to 
recover  a  debt,  may  be  revived  in  the 
name  of  the  administrator  of  the  in- 
sane person  upon  his  death.  Straight 
V.  Ice,  48  S.  E.  837.  See  post,  "Parties 
Defendant — Against  Whom  Revived," 
VIII,  B,  3. 

Second  Committee  of  Lunatic. — 
There  being  no  statute  authorizing  it 
in  1824,  the  time  of  suing  out  the  scire 
facias  in  this  case,  a  suit  in  the  name 
of  the  committee  of  a  lunatic  who  was 
removed  by  an  order  of  court  after  the 
institution  of  the  suit,  could  not  be  re- 
vived at  that  time  in  the  name  of  the 
committee  appointed  to  succeed  him. 
Ashby  V.  Harrison,  1  Pat.  &  H.  l. 

Death  of  Creditor  Consenting  to  Ju- 
dicial Sale  of  Debtor's  Land.— Where 
a  decree  of  sale  has  been  entered  in  a 
suit  to  enforce  a  vendor's  lien,  and  a 
judgment  creditor  of  the  vendee,  whose 
judgment  binds  his  real  estate,  agrees 
to  a  private  sale  provided  that  after 
paying  the  vendor  he  should  receive 
half  the  residue,  and  the  purchase  failed 
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it  is  error  to  order  a  resale  without  re- 
viving the  suit  as  to  his  administrator, 
where  the  judgement  creditor  has  died, 
since  by  his  consent  to  the  first  sale, 
such  creditor  becomes  a  party  to  the 
suit,  and  he  may  file  a  bill  to  review 
such  decree.  Ayres  v.  Alphin,  88  Va. 
416,  13  S.  E.  899.  See  Sexton  v,  Crock- 
ett, 23  Gratt.  857. 

Effect  of  Filing  Plea  of  Set-Off.— The 
filing  of  a  plea  or  account  of  set-offs 
under  ch.  160  of  the  Va.  Code  does  not 
deprive  the  personal  representatives  of 
a  plaintiff  who  dies  pending  the  action 
of  the  right  to  have  the  action  revived 
in  their  names  on  motion,  without  no- 
tice, as  provided  by  §  3308  of  the  Code, 
notwithstanding  the  provisions  of  § 
3303,  declaring  that  the  defendant  shall 
be  deemed  to  have  brought  an  action 
against  the  plaintiff  for  the  amount  of 
the  set-off,  and  that  the  plaintiff  shall 
not  dismiss  the  action  without  defend- 
ant's consent.  Kinzie  v.  Riely,  100  Va. 
709,  42  S.  E.  672. 

b.    Death  of  One  or  More  of  Several 
Plaintiffs. 

Where  one  of  two  or  more  plaintiffs, 
dies,  and  the  cause  of  action  survives 
to  the  survivor,  the  action  does  not 
abate  but  goes  on  for  the  surviving 
party,  and  cannot  be  revived  in  the 
name  of  the  personal  representative  of 
the  deceased  plaintiff.  Henning  v. 
Farnsworth,  41  W.  Va.  548,  23  S.  E. 
663;  Rowe  v.  Shenandoah  Pulp  Co.,  42 
W.  Va.  551,  26  S.  E.  320;  Clarkson  v. 
Booth,  17   Gratt.  501. 

"I  deem  it  here  sufficient  to  refer  to 
some  text  books  for  instances  in  which 
a  revival  of  a  chancery  cause  is  not 
deemed  necessary  because  of  the  pe- 
culiar character  of  the  cause.  One  is 
in  the  cases  of  trustees  and  executors, 
when  one  dies,  not  having  possessed 
any  of  the  property  in  qi:  ^n,  or  done 
any  act  relating  to  it  which  may  be 
questioned  in  the  suit.  Again,  where 
the  suit  is  by  husband  and  wife  in  right 
of  the  wife,  and  the  husband  dies  under 
circumstances  which  admit  of  no   de- 


mand by  or  against  his  representative; 
or  when  one  of  several  creditors,  suing 
on  behalf  of  himself  and  other  creditors, 
dies;  or  when  one  of  several  joint  ten- 
ant plaintiffs  dies;  or  when,  after  a 
decree,  that  defendant  should  interplead 
the  plaintiff  in  a  bill  of  interpleader, 
dies, — in  these  causes,  and  doubtless  in 
others,  the  character  of  the  suit  itself 
would  be  'good  cause  shown  why  the 
suit  should  not  be  discontinued  because 
of  the  plaintiff's  death,  which  had  been 
suggested  of  record.'  See,  for  causes 
where  there  is  no  necessity  to  revive 
certain  causes  on  account  of  the  death 
of  the  plaintiff,  Story  Eq.  PL,  §§  354, 
356,  362,  and  from  §  364  to  §  369;  also, 
Bart.  Ch.  Pr.  pp.  294,  295,  §  100." 
Gainer  v.  Gainer,  30  W.  Va.  390,  4  S. 
E.  424. 

Detinue. — Where  one  of  four  plain- 
tiffs in  an  action  of  detinue  dies,  it  is 
error  to  award  a  scire  facias  to  revive  * 
the  action  in  the  name  of  his  executor, 
since  such  an  action  survives.  Rose  v. 
Burgess,  10  Leigh  186.  See  the  title 
DETINUE  AND  REPLEVIN. 

Where  two  trustees  brought  an  ac- 
tion of  detinue  to  recover  the  trust 
property,  and  one  of  them  died,  it  was 
held  that  the  right  of  action  survived 
to  the  other,  and  that  he  might  carry 
on  the  suit.  Nichols  v.  Campbell,  10 
Gratt.  560;  Rose  v.  Burgess,  10  Leigh 
186. 

The  case  of  Clarkson  v.  Booth,  17 
Gratt.  501,  was  an  action  of  detinue  for 
some  slaves.  The  slaves  belonged  to 
some  children  of  B,  and  one  of  the  chil- 
dren having  died,  the  personal  repre- 
sentatives and  surviving  children  were 
held  to  be  tenants  in  common  of  the 
slaves,  and  must  join  in  the  action,  and 
the  personal  representative  dying  after 
action  brought,  it  abates  as  to  him,  and 
c.'.nnot  be  revived  in  the  name  of  an- 
other personal  representative,  but  must 
proceed  in  the  name  of  the  survivors 
in  the  action. 

Joint  Action  of  Trespass. — So  where 
one  coplaintiff  in  a  joint  action  of  tres- 
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pass  q.  c.  f.  dies,  and  the  case  is  revived 
in  the  name  of  a  sole  devisee  of  the  de- 
ceased party  by  consent,  no  objection 
can  be  made  thereafter  by  either  of  the 
parties  consenting.  Tompkins  v.  Vin- 
troux,  3  W.  Va.   148. 

Where  one  of  several  joint  plaintiffs 
in  an  action  of  trespass  q.  c.  f.  dies, 
pending  the  action,  the  action  cannot 
be  revived  in  the  name  of  the  personal 
representative  of  the  deceased  plaintiff, 
since  the  action  survives  to  the  other 
joint  plaintiffs.  Tompkins  v.  Vintroux, 
3  W.  Va.  148. 

Action  by  Two  or  More  Tenants  in 
Common. — In  an  action  of  trespass  on 
the  case  by  two  or  more  cotenants  to 
recover  damages  caused  by  the  action 
of  the  defendant  in  constructing  a  dam 
and  thereby  overflowing  their  property^ 
if  one  of  the  parties  plaintiff  dies  pend- 
ing the  suit  the  same  should  abate  as 
to  such  deceased  party;  and  it  is  error, 
upon  the  appointment  of  an  administra- 
tor for  the  estate  of  such  deceased 
party,  to  allow  the  suit  to  proceed  in 
the  name  of  such  administrator  and  the 
survivors  at  the  same  time.  Rowe  v. 
SLenandoah  Pulp  Co.,  42  W.  Va.  551, 
26  S.  E.  320. 

Action  on  Indenmifying  Bond. — So 
where  one  of  several  plaintiffs  suing  on 
an  indemnifying  bond,  dies.  Beckham 
V.  Duncan,  1  Va.  Dec.  669.  See  the  title 
INDEMNITY.  ^ 

The  plaintiffs  were  sureties  on  a  sher- 
iff's bond,  and  as  such  took  an  indem- 
nifying bond  from  the  defendants. 
Pending  an  action  on  such  bond,  cer- 
tain of  the  plaintiffs  died.  It  was  held 
that  such  action  could  proceed  in  the 
name  of  the  survivors,  without  joining 
therein  the  executors  of  the  decedents. 
Beckham  v.  Duncan,  1  Va.  Dec.  669. 

Suit  by  Husband  and  Wife. — In  a  suit 
by  husband  and  wife,  for  the  recovery 
of  personal  property  in  her  right,  if 
the  husband  dies,  the  right  survives  to 
her;  and  on  her  death,  the  suit  should 
not  be  revived  in  the  name  of  his  ad- 
ministrator. Vaughan  v.  Wilson,  4 
Hen.  &  M.  452. 


But  a  suit  by  husband  and  wife  to 
recover  a  demand  in  right  of  the  wife, 
abates  by  her  death.  Archer  v.  Colly, 
4  Hen.  &  M.  411;  Buck  v,  Fouchee,  1 
Leigh  64. 

Action  against  Parties  for  Settlement. 

— The  West  Virginia  Code  provides 
that  where  a  party  dies  in  any  stage 
o^  a  cause,  whether  it  be  in  a  court  of 
original  or  appellate  jurisdiction,  if  it 
occur  as  to  any  of  several  plaintiffs  or 
defendants,  the  suit  may  proceed  for  or 
against  the  others,  if  the  cause  of  suit 
survive  to  or  against  them.  Under 
this  section  it  was  held  that  where 
the  plaintiff  sued  his  partners  for  a  set- 
tlement of  their  dealings  with  certain 
of  their  factors  and  agents,  and  some 
of  the  plaintiffs  died,  the  suit  may  be 
abated  as  to  the  deceased  parties,  and 
proceed  as  to  the  survivors  without  re- 
vival against  personal  representatives, 
Ruffner  v.  Hewitt,  14  W.  Va.  737. 

Writ  of  Error. — At  common  law,  the 
death  of  one  of  several  plaintiffs  in  er- 
ror abated  the  whole  writ.  And  the 
case  of  a  writ  of  error  has  been  held  to 
be  within  the  statute^  which  provided 
that  an  action  shall  not  abate  by  the 
death  of  one  plaintiff,  if  the  cause  of 
action  survives  to  the  other,  but  the 
writ  or  action  shall  proceed  at  the  suit 
of  the.  surviving  plaintiff.  Hairston  v. 
Woods,  9  Leigh  308.  See  the  title  AP- 
PEAL AND  ERROR. 

Supersedeas.— Under  the  statute  pro- 
viding that  an  action  shall  not  abate  by 
the  death  of  one  plaintiff,  if  the  cause 
of  action  survives  to  the  others,  but 
the  writ  of  action  shall  proceed  at  the 
suit  of  the  surviving  plaintiffs,  it  was 
held  that  where  there  are  two  plaintiffs 
in  a  supersedeas,  if  one  of  them  die, 
the  cause  will  abate  as  to  him  and  pro- 
ceed in  the  name  of  the  surviving  plain- 
tiff. Hairston  v.  Woods,  9  Leigh  308. 
See  the  title  APPEAL  AND  ERROR, 

c    Effect  of  Joining  Unnecessary  Par- 
ties. 

Where  the  suit  is  revived  in  the 
names  of  the   proper  parties,  the   fact 


40 


Abatement,  Revival  and  Survival 


that  unnecessary  parties  are  also 
joined,  is  immaterial.  Wilson  v.  Smith, 
22  Gratt.  493.  See  also,  Caruthers  v. 
Eldridge,  12  Gratt.  670.  See  post, 
"Waiver  of  Objections,"  VIII,  B,  8. 

3.    Parties  Defendant — Against  Whom 

Revived, 
a.   Specific  Instances. 

Suit  to  Recover  Claim  against  Estate. 

— Where,  pending  a  suit  to  recover  a 
claim  against  the  estate  of  a  testator, 
the  executor  dies,  it  is  proper  to  revive 
the  suit  against  the  administrator  de 
bonis  non  cum  testamento  annexo  of 
such  testator.  Jones  v.  Reid,  12  W.  Va. 
350,  citing  Sheldon  v.  Armstead,  7 
Gratt.  264;  Braxton  v.  Harrison,  11 
Gratt.  30. 

Suit  for  Conveyance  of  Land. — A  suit 
in  chancery  for  a  conveyance  of  land, 
in  case  the  defendant  dies  before  a  final 
decree,  ought  to  be  revived  against  his 
heirs  and  devisees,  and  all  other  per- 
sons holding,  claiming,  or  in  any  man- 
ner interested,  under  him,  in  the  land  in 
question.  Key  v.  Lambert,  1  Hen.  & 
M.  330. 

Suit  to  Enforce  Vendor's  Lien. — A 
bill  is  brought  to  enforce  a  vendor's 
lien,  and  a  decree  is  rendered  to  sell 
the  land  to  pay  the  balance  of  the  pur- 
chase money  found  due.  A  sale  is 
made  and  the  report  of  the  sale  ex- 
cepted to,  and  before  the  same  is  acted 
upon  the  vendor  dies,  and  a  petition 
for  a  rehearing  of  the  first  decree  is 
filed  by  the  executor  of  the  vendor.  A 
judgment  creditor  then  filed  a  creditor's 
bill  to  subject  the  same  land  and  all  the 
deceased  vendor's  other  estate  to  pay 
his  debts.  The  executor,  widow  and 
heirs  are  made  parties  to  the  last  suit, 
but  the  first  suit  is  never  revived 
against  them.  The  causes  then  came  on 
by  consent  to  be  heard  together,  and  a 
decree  is  rendered  in  them  overruling 
the  exceptions  to  the  report  of  the  sale 
of  the  land  and  confirming  the  same 
and  dismissing  the  petition  for  a  re- 
hearing; the  plaintiflF  in  the  last  suit 
appeals   from   this   decree.     Held,   this 


decree  having  been  entered  without  re- 
viving the  first  cause  against  the  heirs 
of  the  vendor  it  should  be  reversed, 
and  the  cause  remanded  for  further 
proceedings  when  matured.  Callaghan 
V.  Circle,  12  W.  Va.  562.  See  ante,  "Par- 
ties Plaintiff — In  Whose  Name  Re- 
vived," VIII,  B,  2. 

Where  a  suit  is  instituted  to  subject 
land  to  the  liens  charged  thereon,  and 
after  a  decree  is  rendered  to  sell  the 
land,  the  debtor  executes  a  second  deed 
of  trust  on  said  land  and  then  dies, 
and  the  cause  is  revived,  and  after  the 
trustee  and  cestui  que  trust  in  the  sec- 
ond deed  have  been  made  defendants 
to  the  suit  and  served  with  process,  the 
trustee  sells  the  land  and  sets  up  the 
sale  in  his  answer  to  the  bill  and  brings 
the  purchase  money  into  court,  it  is 
error  for  the  court  to  affirm  such  sale 
and  order  the  trustee  to  complete  it 
by  conveying  the  land  to  the  purchaser, 
and  order  the  proceeds  to  be  paid  to 
the  prior  lienors  on  the  land.  Bock  v. 
Bock,  24  W.  Va.  586. 

Specific  Performance. — Where  a  suit 
is  brought  against  a  vendee  for  specific 
execution,  and  pending  the  suit  he  dies, 
and  the  same  is  revived  against  his 
heirs,  they  are  not  liable  to  a  personal 
decree;  the  decree  should  merely  be, 
that  unless  they  pay  the  purchase 
money  and  interest  within  a  period  to 
be  prescribed,  the  land  shall  be  sold. 
Wade  V.  Greenwood,  %  Rob.  474. 

Scire  Facias  on  Joint  Recognizance. 
— On  a  joint  recognizance  by  three  per- 
sons, default  being  made,  a  scire  facias 
was  awarded,  which  abated  by  return 
as  to  one,  by  death  as  to  the  second, 
and  the  third  pleaded  to  issue,  after 
which  he  died.  A  scire  facias  to  re- 
vive was  proper  against  the  personal 
representative  of  the  third  conuzor, 
though  not  against  his  heirs.  But  orig- 
inal process  of  scire  facias  will  lie 
against  the  heirs  and  personal  repre- 
sentative of  the  second  deceased  con- 
uzor. Com.  V.  Haines,  2  Va.  Cas.  134. 
See  the  title  BAIL  AND  RECOGNI- 
ZANCE. 
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Suit  against  Committee  of  Lunatic. — 
Where,  pending  a  suit  against  a  lunatic 
represented  by  his  committee,  the  lu- 
natic dies,  the  committee  ipso  facto  be- 
comes functus  officio  and  the  suit 
abates,  and  must  be  revived  and  pro- 
ceed in  the  name  of  the  lunatic's  per- 
sonal representative  and  heirs;  and  all 
proceedings  had  after  lunatic's  death 
and  before  such  revival,  are  void.  Pax- 
ton  V,  Stuart,  80  Va.  873.  See  ante, 
"Parties  PlaintiflF— In  Whose  Name  Re- 
vived," VIII,   B,  2. 

In  Paradise  v.  Cole,  6  Munf.  218,  the 
question  was  raised  but  not  decided, 
whether  a  suit  against  the  committee  of 
an  insane  person  could  be  revived 
against  the  administrator  of  such  per- 
son, if  such  committee  died  during  the 
pendency  of  the  action. 

Bill  of  Review. — A  bill  of  review  is 
filed  to  review  and  reverse  a  final  de- 
cree dismissing  a  bill  to  enforce  a  parol 
contract  for  the  purchase  of  land.  Dur- 
ing the  pendency  of  the  bill  of  review 
the  defendant  in  the  original  suit  died. 
Thereupon  the  plaintiff  in  the  bill  of 
review  filed  a  bill  of  revivor  against 
the  legal  heirs  of  the  decedent,  to  which 
the  personal  representative  of  the  de- 
cedent was  not  made  a  party.  It  was 
error  not  to  make  such  personal  rep- 
resentative a  party  to  the  bill  of  revi- 
vor, the  cause  not  having  otherwise 
been  revived  against  him.  Nichols  v. 
Nichols,  8  W.  Va.  174. 

Suit  by  Creditors  for  Sale  of  Land. — 
In  a  suit  by  creditors  for  the  sale  of 
the  land  of  their  debtors,  a  decree  is 
made  with  their  consent,  for  the  sale, 
but  the  sale  made  is  set  aside,  and  the 
land    rented    out.      After    this    one    of 
the  debtors  dies  intestate,  leaving  heirs. 
Then  another  decree  is  made,  reviving 
the  suit  against  his  administrator,  and  j 
directing    a    scire    facias    against    the  i 
heirs;  and  with  the  consent  of  the  par- J 
ties  before  the  court,  commissioners  are  j 
directed  to  execute  the  previous  decree  ; 
of  sale.     They  sell  and  the  sale  is  con- 
firmed, and  the  purchase  money  being 
paid  a  conveyance  is  ordered  and  made. 


and  this  is  confirmed.  These  decrees 
and  the  sale  having  been  made  when 
the  heirs  were  not  before  the  court  the 
decrees  are  erroneous,  and  these  and 
the  sale  must  be  set  aside.  Sexton  v, 
Crockett,  23  Gratt.  857.  See  Ayres  v, 
Alphin,  88  Va.  416,  13  S.  E.  899. 

Administrator  de  Bonis  Non. — Where 
pending  a  suit  to  recover  a  claim 
against  the  estate  of  a  testator  the  ex- 
ecutor dies,,  it  is  proper  to  revive  the 
suit  against  the  administrator  de  bonii 
non  with  the  will  annexed  of  such  tes- 
trtor.  Jones  v.  Reid,  12  W.  Va.  350,  29 
Am.  Rep.  455,  citing  Sheldon  v.  Arm- 
stead,  7  Gratt.  264;  Braxton  v.  Harri- 
son, 11  Gratt.  30.  See  ante,  "Parties 
Plaintiff— In  Whose  Name  Revived," 
VIII,  B,  2. 

Death  of  Debtor  in  Attachment.— The 
death  of  a  debtor  whose  real  property 
in  this  state  has  been  attached  in  a 
suit  in  equity,  and  proceeding  therein 
by  attachment  against  him  and  his  es- 
tate as  a  nonresident,  does  not  dissolve 
the  attachment  or  lien  thereon,  where 
the  death  occurs  after  the  attachment 
is  levied.  White  v.  Heavner,  7  W.  Va. 
324.     See  the  title  ATTACHMENT. 

Defendant  on  Appeal.— The  defend- 
ants, the  appellants  in  these  cases,  be- 
ing no  longer  in  existence,  either  as  a 
court  or  corporation,  their  being  having 
been  extinguished  by  the  constitution 
of  this  state,  and  this  fact  being  judi- 
cially known  to  this  court,  the  appeals 
taken  in  these  cases  are  directed  to 
abate,  in  the  absence  of  legislation  on 
the  subject.  Board  of  Supervisors  v, 
Livesay,  6  W.  Va.  44,  citing  Rider  v. 
Nelson,  etc..  Factory,  7  Leigh  154,  30 
Am.  Dec.  495.  See  generally,  the  title 
APPEAL  AND  ERROR. 

If,  after  a  supersedeas  obtained,  the 
defendant  in  error  die,  a  scire  facias 
must  be  awarded  against  his  executors, 
or  administrators,  and  not  a  new  writ 
of  supersedeas,  because  the  latter  could 
not  be  considered  as  a  continuing  proc- 
ess, and  consequently,  the  executor 
could    not    sue    upon    the    supersedeas 
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bond    first    given.       Keel    v,     Herbert, 
1  Wash.  laS. 
Name    of    Representatives   Must   be 

Given. — Where  the  defendant  dies,  the 
suit  should  be  revived  against  his  heirs 
and  representatives  specifically,  and  not 
merely  in  their  general  character,  with- 
out naming  them.  Southall  v.  Mc- 
Keand,  Wythe  95. 

Fleas  by  Personal  Representative. — It 
seems,  that  on  revival  ol  a  pending 
personal  action,  under  the  statute,  1 
Rev.  Va.  Code,  ch.  128,  §  38,  against 
the  personal  representative  of  defend- 
ant, such  representative  can  plead  de 
novo  such  pleas  only  as  his  testator 
or  intestate,  if  living,  might  have 
pleaded  in  the  actual  stage  of  the  cause. 
Clopton  V.  Clarke,  7  Leigh  325. 

In  assumpsit,  defendant  pleads  the 
general  issue  at  September  term,  1818; 
his  death  is  suggested  in  October,  1823. 
and  the  cause  is  revived  at  March  term, 
1824,  against  his  administrator,  who  ob- 
tains leave  at  October  term,  1825,  to 
plead  the  statute  of  limitations,  but  (by 
inadvertence  as  it  seemed)  the  plea  is 
not  then  filed;  at  March  term,  1826,  the 
cause  is  called  for  trial,  and  the  admin- 
istrator asks  leave  to  put  in  the  plea; 
held,  it  cannot  now  be  received.  Clop- 
ton V.  Clarke,  7  Leigh  325. 

b.    Death  of  One  or  More  of  Several 
Defendants. 

If  one  of  two  or  more  defendants 
dies,  and  the  cause  of  action  survives 
against  the  survivor,  the  action  does 
not  abate,  but  proceeds  against  the  sur- 
viving defendant,  and  the  plaintiff  is 
put  to  a  new  action  ag^ainst  the  personal 
representative  of  the  deceased  party. 
Henning  v.  Farnsworth,  41  W.  Va. 
548,  23  S.  E.  663,  citing  Richardson  v. 
Jones,  12  Gratt.  53. 

At  comon  law,  where  two  or  more 
jointly  signed  an  obligation,  the  death 
of  one  or  more,  when  there  was  a  sur- 
vivor, extinguished  the  debt  as  to  the 
decedent  or  decedents,  and  the  obliga- 
tion survived  against  the  survivor,  just 
a«!   if  no  others  had   ever   been  joined 


with  him  in  it.  Upon  the-  death  of  the 
co-obligorsv  the  legal  effect  of  the  ob- 
ligation was  an  obligation  of  the  sur- 
vivor alone,  and  in  suing  on  such  obli- 
gation and  pleading  it  according  to  its 
legal  effect,  it  was  unnecessary  to  al- 
lude to  the  decedent  parties  in  any  part 
of  the  declaration  or  pleadings.  Rey- 
nolds V.  Hurst,  18  W.  Va.  654,  citing 
Backus  V.  Taylor,  6  Munf.  488. 

Action  on  Joint  Contract. — If  one  of 
two  or  more  defendants  in  an  action  at 
law  upon  a  joint  contract  dies  before 
verdict,  the  suit  abates  as  to  the  dead 
one,  and  cannot  be  revived  and  proceed 
against  his  representative  and  the  sur- 
vivor. "Upon  a  joint  contract,  you 
cannot,  at  law,  in  one  action,  sue  a  liv- 
ing person  and  the  personal  represen- 
tative of  a  dead  person,  because  the 
judgment  will  be  payable  de  bonis  pro- 
priis  as  to  the  living  defendant,  and  de 
bonis  testatoris  as  to  the  personal  rep- 
resentatives of  the  deceased  contractor, 
and  there  cannot  be  two  such  judg- 
ments in  one  action.  And  so,  for  the 
same  reason,  if  suit  has  been  brought 
properly  against  two  living  parties,  and 
one  dies,  the  suit  abates  as  to  the  dead 
one, — must  abate — but  goes  on  against 
the  survivor.  It  is  the  inability  to  ren- 
der these  two  different  judgments  in 
one  action  that  controls  whether  the 
suit  be  before  or  after  the  death  of 
one."  This  rule  has  not  been  changed 
by  the  statute.  Henning  v,  Farnsworth, 
41  W.  Va.   548,  23   S.   E.   663. 

Bill  in  Equity  against  Two  Persons. — 
In  the  case  of  a  bill  in  equity  against 
two  persons,  who  have  been  auction- 
eers and  partners,  where  one  dies  pend- 
ing the  suit,  it  is  not  necessary  to  revive 
the  suit  against  the  representative  of 
the  decedent;  the  plaintiff  may  proceed 
against  the  survivor  alone.  Townes  v, 
Birchett,  12  Leigh  173.  See  also,  Cun- 
ningham V,  Smithson,  12  Leigh  32. 

Partners. — Where,  in  a  suit  against 
two  or  more  partners,  one  dies  and  his 
death  is  suggested,  the  suit  will  abate 
as  to  him.  and  be  continued  against  the 
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survivor.  Cunningham  v.  Smithson,  12 
Leigh  32;  Townes  v.  Birchett,  12  Leigh 
173. 

Verdict. — Where  a  suit  is  brought 
against  two  persons  on  a  bond  executed 
by  both,  and  it  abates  as  to  one  by  his 
death;  a  verdict  finding  only  that  the 
sur\'iving  defendant  hath  not  paid  the 
debts,  is  bad,  and  a  new  trial  must  be 
awarded.  Triplett  v.  Micou,  1  Rand. 
269. 
c.   Death  of  Both  Parties  Defendant 

Where  two  obligors  are  sued,  and 
both  die  pending  the  proceedings, 
though  it  is  not  expressed  which  of 
them  died  first;  on  a  scire  "facias  against 
the  administrator  of  one  of  them,  who 
does  not  demur  to  the  scire  facias  nor 
plead  a  variance  between  it  and  the 
proceedings  on  which  it  issued,  but 
pleads  to  issue,  it  must  be  understood 
that  the  other  obligor  died  first,  and 
that  the  action  survived  against  the  ob- 
ligor, against  whose  representative  the 
scire  facias  was  sued  out.  Hamlin  v. 
Atkinson,  6  Rand.  574. 

Death  of  Sole  Defendant.— Where  the 
sole  defendant  in  two  causes  dies  be- 
fore decree,  and  in  one  case  the  cause 
had  never  been  revived  and  in  the  other 
has  been  revived  by  conrent  as  to  the 
executor  alone,  and  not  in  the  name  of 
the  widow  and  heirs,  who  were  neces- 
sary parties,  though  the  causes  are 
heard  by  consent,  along  with  a  third 
suit,  in  which  the  necessary  parties 
in  the  former  suit  were  before  the  court, 
the  decree  in  the  three  causes  will  be 
reversed,  and  sent  back  to  be  revived 
as  to  the  proper  parties  in  the  two  for- 
mer suits.  Callaghan  v.  Circle,  12  W. 
Va.  562. 

4    Death  after  Verdict  or  Judgment. 

Death  of  sole  plaintiff  or  defendant 
abates  an  action  at  common  law;  but 
by  Stat.  17,  Charles  II,  ch.  8,  the  death 
of  either  party  after  verdict,  and  before 
judgment,  could  not  be  alleged  for  er- 
ror, and  the  judgment  was  entered  as 
though  the  party  were  alive,  but  must 
have  been  revived  by  scire  facias  before 


execution  could  regularly  issue.  May 
V.  State  Bank,  2  Rob.  56,  40  Am.  Dec 
726. 

According  to  the  principles  of  the 
common  law,  a  disability  of  the  plain- 
tiff to  prosecute  his  action,  whether  oc- 
curring before  or  after  its  commence- 
ment, cannot  be  relied  upon  after  judg- 
ment as  a  defense  against  the  process 
of  execution.  May  v.  State  Bank,  2 
Rob.  72. 

If  a  party  die  after  verdict,  the  fact 
does  not  abate  the  suit  or  call  for  re- 
vival. Laidley  v.  Jasper,  49  W.  Va.  526, 
39  S.  E.  169. 

Dealh  of  Appellee. — Process  of  re- 
vivor is  not  necessary  in  the  court  of 
appeals,  if  the  appellee  died  between 
the  verdict  and  judgment.  Buckner  v. 
Blair,  2  Munf.  336. 

Death  of  Sole  Plaintiff.— Death  of 
sole  plaintiff  after  judgment  renders  a 
scire  facias  necessary  to  the  issuing 
of  execution.  May  v.  State  Bank,  2 
Rob.  72,  40  Am.  Dec.  727. 

Corporation  Expires  after  Judgment 
— If  a  corporation  expires  after  judg- 
ment, execution  can  no  longer  issue  in 
its  name.  May  v.  State  Bank,  2  Rob. 
72,  40  Am.  Dec.  727. 

Though  the  charter  of  a  corporation 
expired  before  judgment  in  its  favor, 
no  execution  can  issue  on  such  judg- 
ment, and  the  defendant  is  not  es- 
topped, on  a  motion  to  quash  the  exe- 
cution, from  showing  the  expiration  of 
such  charter  before  judgment.  Per  Al- 
len and  Brooke,  J.  J.;  Baldwin,  J.,  dis- 
senting, and  Stanard,  J.,  not  concurring 
in  this  part  of  the  decision.  May  v. 
State  Bank,  2  Rob.  72,  40  Am.  Dec.  727. 

Trespass  Quare  Clausum  Fregit. — If 
the  defendant,  even  in  an  action  of  that 
nature  which  dies  with  the  person,  dies 
before  verdict,  the  writ  will  abate,  but 
if  after  verdict  and  judgment,  the  plain- 
tiff has  a  right  to  a  scire  facias  against 
the  personal  representative  of  the  de- 
fendant, though  not  against  his  heir 
or  devisee.  Harris  v.  Crenshaw,  3 
Rand.  14. 
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Death  after  Final  Decree.— Where  a 
defendant  dies  after  final  decree,  it  is 
not  necessary  to  suggest  his  death  and 
revive  the  suit  against  his  heirs  in  or- 
der to  obtain  a  rule  against  persons  not 
parties  to  the  suit,  but  in  possession  of 
land  decreed  to  the  plaintiff.  Trimble 
V.  Patton,  5  W.  Va.  432. 

A  suit  in  chancery  for  a  conveyance 
of  land  in  case  the  defendant  dies  be- 
fore a  final  decree,  ought  to  be  rev.ved 
against  his  heirs  and  devisees,  and  all 
other  persons  holding,  claiming,  or  in 
any  manner  interested,  under  him,  in 
the  land  in  question.  Key  v.  Lambert, 
1  Hen.  &  M.  330. 

If  in  a  chancery  cause  land  has  been 
sold,  and  a  sale  confirmed,  and  a  rule 
issued  against  the  purchaser  to  show 
cause  why  the  land  should  not  be  re- 
sold, to  which  rule  the  purchaser  an- 
swers, and  the  evidence  to  overrule  and 
support  his  answer  is  all  taken,  and 
the  plaintiff  in  the  original  cause  then 
dies,  the  original  cause  not  having  been 
revived,  but  the  proceedings  on  the 
rule  having  been  revived,  the  court  has 
jurisdiction  to  render  a  decree  on  the 
proceedings  under  the  rule.  Crislip  v. 
Cain,  19  W.  Va.  438. 

Death  of  Defendant  after  Conditional 
Verdict  in  Detinue. — The  act  of  the  as- 
sembly declared,  that  the  death  of 
either  party  between  verdict  and  judg- 
ment should  not  abate  the  suit,  but  the 
judgment  should  be  entered  as  if  both 
parties  were  livmg.  Under  this  sec- 
tion, it  was  held  that  if  the  jury  found 
a  verdict  for  the  plaintiff,  if  the  law 
upon  the  facts  agreed  to  be  stated,  be 
for  him,  otherwise  for  the  defendant, 
and  before  they  were  agreed  the  de- 
fendant died  and  a  scire  facias  issued 
to  his  executors  to  show  cause  why  the 
facts  should  not  be  agreed;  that  his 
executor  is  not  required  to  cure  the  un- 
certainty in  the  verdict  by  agreeing 
to  the  facts,  but  may  insist  upon  abat- 
ing the  suit.  Hooe  v.  Pierce,  1  Wash. 
212. 
5.   Death  Pending  Appeal. 

Where  a   party  to   a  cause  pending 


in  the  supreme  court  of  appeals  dies 
pending  the  appeal,  it  is  not  necessary 
to  revive  the  cause  in  the  name  of  his 
representative;  but  the  case  may  be  re- 
vived when  it  goes  back  to  the  court 
below.  Reid  v.  Strider,  7  Gratt.  76; 
Booth  V.  Dotson,  93  Va.  237,  24  S.  E. 
935.  See  generally,  the  title  APPEAL 
AND  ERROR. 
6    Revival  by  Consent. 

Consent  that  the  suit  shall  not  abate 
by  the  death  of  parties,  is  obligatory, 
and  operates  like  a  release  of  errors. 
Therefore,  a  plea  stating  the  death  of 
the  defendant  before  verdict,  though 
informally  replied  to,  will  not  impede 
the  judgment.  Garlington  v,  Clutton, 
1  Call  520. 

Where  the  appellee  dies,  pending  the 
appeal,  it  is  not  sufficient  that  the  suit 
has  been  revived  by  consent  of  parties 
as  to  his  heirs  and  representatives  in 
their  general  character,  without  nam- 
ing them;  it  must  be  revived  against 
them  specifically.  Southall  v.  McKeand, 
Wythe  95. 

Upon  the  death  of  a  defendant  in  det- 
inue, if  his  administrator  consent  that 
the  cause  shall  stand  revived  against 
him,  such  consent  places  the  cause  in 
the  same  situation  that  it  would  be  in 
after  the  service  of  a  scire  facias  against 
the  administrator,  alleging  that  the 
property  had  come  to  his  possession 
and  was  detained  by  him.  Greenlee  v. 
Bailey,  9  Leigh  526. 

The  record  stating  that  by  the  con- 
sent of  parties  the  cause  is  revived 
against  the  persons  therein  named» 
heirs  at  law  of  the  defendant  who  had 
died,  and  no  objection  having  been 
made  on  this  ground,  in  the  circuit 
court,  the  appellate  court  must  presume 
the  revival  regularly  entered  with  the 
consent  of  the  proper  parties.  Bu- 
chanan V.  King,  22  Gratt.  414. 

Waiver  of  Objections. — "The  objec- 
tion that  this  case,  which  is  trespass 
quare  clausam  fregit,  could  not  be  re- 
vived in  the  name  of  the  personal  rep- 
resentative of  one  of  the  joint  plain- 
tiffs, who  died  pending  the  action  and 
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before  verdict,  I  think  is  well  taken, 
because  the  action  survived  to  the 
other  joint  plaintiff,  and  whether  it  so 
survived  or  not,  in  neither  case  could 
it  have  been  revived  in  the  name  of  the 
personal  representative  of  the  deceased 
plaintiff.  But,  inasmuch  as  it  was  re- 
vived by  consent  in  the  name  of  the 
sole  devisee  of  the  decedent,  it  would 
seem  highly  expedient  and  proper  that 
that  which  had  been  done  by  consent 
should  stand,  and  not  be  permitted 
afterwards  to  be  made  the  ground  of 
objection  by  either  of  the  parties  con- 
senting." Tompkins  v.  Vintroux,  3  W. 
Va.  153. 

7.  Suggestion  of  Death. 

In  order  to  revive  a  suit  upon  the 
death  of  a  party  thereto,  such  death 
must  be  suggested  on  the  record  at  the 
time  of  making  the  motion.  Wilson 
r.  Smith,  22  Gratt.  493;  Gainer  v. 
GflTmer,  30  W,  Va.  390,  4  S.  E.  424.  See 
the  title  JUDGMENTS  AND  DE- 
CREES. 

Time  of  Suggesting  Death  and  by 
Whom  Made. — ^The  suggestion  of  the 
death  of  a  party  to  a  proceeding  may 
be  made  at  any  stage  of  the  proceed- 
ing, and  by  either  party.  May  v.  Bank, 
2  Rob.  56,  40  Am.  Dec.  726. 

After   Pinal   Decree. — P.   obtained   a 
rule   against   T.   and  others    to    show 
cause  why  a  writ  of  possession  should 
not  be  awarded  against  them,  requiring 
them  to  deliver  certain  lands  into  his 
possession  which  had  been  decreed  him 
in  a  suit,  to  which  they  were  not  par- 
ties.    They  answered   that   they   were 
in  possession  as  tenants  under  S.,  who 
had  been  a  party  to  the  suit  of  P.,  and 
that  the  decree  in  favor  of  the  latter 
was  erroneous,  and  that  S.  had  deceased 
since  the  rendition  of  the  decree,  and 
that    the    bill    should    have    been    dis- 
missed as  to  S.    Held,  the  decree  being  I 
final  as  to  S.,   it  was   unnecessary   to  | 
suggest  his  death  and  waive  the   suit  \ 
against  his   heirs  in  order  to  proceed  '. 
with  the  rule.    Trimble  v.  Patton,  5  W.  < 
Va.  432.  I 


Hastening  Prosecution  or  Discontin« 
uance  of  Suit. — The  defendants  may 
hasten  the  prosecution  or  discontinu- 
ance of  the  suit  by  suggesting  the  death 
of  the  plaintiff  on  the  record;  if  no 
steps  are  taken  to  revive  the  suit  at  or 
before  the  second  term  of  the  court 
next  after  that  at  which  there  may  have 
been  a  suggestion  on  the  record  of  the 
death  of  the  plaintiff,  the  court  ought 
to  enter  an  order  discontinuing  the  suit; 
which  order  can  never,  after  the  ad- 
journment of  the  court,  be  set  aside, 
though  the  court  may  refuse  to  enter 
such  order,  or  may  set  it  aside,  at  any 
time  during  the  term  of  the  court,  if 
good  cause  be  shown  why  the  suit 
should  not  be  discontinued.  Gainer  v. 
Gainer,  30  W.  Va.  390,  4  S.  E.  424;  Gil- 
lespie V.  Bailey,  12  W.  Va.  82. 

If  the  court  is  satisfied  that  the  plain- 
tiff's death  has  been  suggested  by  the 
defendant,  without  any  knowledge  on 
his  part  that  he  is  really  dead,  but  only 
for  the  purpose  of  delay,  the  court  may 
render  a  final  decree  in  the  cause  then 
ready  for  such  action,  and  disregard 
such  suggestion.  Gillespie  v.  Bailey,  12 
W.  Va.  70. 

8.    Waiver  of  Objections. 

Exceptions  and  Objections  in  Lower 
Court. — Where  a  party  defendant  in  an 
action  dies  and  his  death  is  suggested, 
and  a  scire  facias  is  issued  and  served 
on  the  executor  to  revive  the  action,  if 
the  executor  makes  no  question  in  the 
court  below  as  to  the  revival  of  the 
suit  against  him  by  scire  facias,  he  will 
be  held  to  have  waived  the  question, 
and  cannot  make  it  in  the  appellate 
court.  Slaughter  v.  Farland,  31  Gratt. 
134;  Carlon  v.  Ruffner,  12  W.  Va.  297. 
See  generally,  the  title  APPEAL  AND 
ERROR. 

If,  pending  a  suit  against  the  com- 
mittee of  an  insane  person,  the  latter 
die,  and  a  scire  facias  to  revive  the 
suit  be  issued  against  his  administra- 
tors, who  thereupon  appear  by  counsel, 
and  go  to  trial,  on  the  issue  joined 
between  the  plaintiffs  and  the  commit- 
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tee;  they  cannot  take  objection  in  the 
appellate  court,  that  the  suit  ought  not 
to  have  been  revived  against  them.  Par- 
adise V.  Cole,  6  Munf.  218. 

After  Verdict. — Where  a  suit  would 
have  abated  by  the  death  of  the  plain- 
tiff, and  the  defendants  might  have  been 
permitted  to  plead  de  novo,  if  they 
omit  to  avail  themselves  of  the  death 
of  the  plaintiff,  but,  on  the  contrary, 
admit  that  certain  persons  are  his  sur- 
viving partners,  and  go  to  trial  without 
asking  permission  to  plead  de  novo, 
they  are  precluded  from  making  the 
objection  after  verdict.  Murdock  v. 
Herndon,  4  Hen.  &  M.  200. 

Where  a  caveat  is  revived  in  the 
name  of  the  executor  of  the  caveator, 
who  is  directed  to  sell  the  land,  and 
the  devisees  of  the  proceeds  of  the  sale; 
and  no  objection  is  taken  thereto  until 
after  the  verdict,  the  executor  being 
the  proper  party,  the  irregularity  of 
joining  the  others  with  him  will  then 
be  disregarded.  Caruthers  v,  Eldridge, 
12   Gratt.  670. 

Chancery  Suit  —  After  Depositions 
Taken. — If  a  suit  in  chancery  abate  by 
the  death  of  the  defendant  after  an- 
swer is  filed,  and  the  cause  set  for 
hearing — it  seems,  that  his  executor 
cannot  regularly  demur  to  the  equity 
of  the  bill,  or  plead  any  matter  which 
the  testator  himself  might  not  have 
pleaded  in  that  stage  of  the  proceed- 
ings; but  if  no  objection  be  made,  and 
the  parties  afterwards  proceed  to  take 
depositions,  it  will  be  an  implied  waiver 
of  any  objection  to  such  irregularity. 
Pope  V.  Towles,  3  Hen.  &  M.  48. 

After  Answering  Bill. — Where  bill  in 
chancery  states  matter  proper  for  re- 
lief in  equity,  and  defendant  without 
pleading  to  jurisdiction  in  abatement, 
answers  the  bill,  he  is  precluded  from 
taking  exception  to  jurisdiction  after- 
wards, by  Stat.  1,  Rev.  Code,  ch.  66, 
§  86.  Aliter,  if  bill  on  its  face  show 
case  not  properly  relievable  in  equity. 
Hickman  v.  Stout,  2  Leigh  6. 

By  Stat.  1,  Rev.  Code,  1819,  p.  214, 
§  86,  it  was  provided   that  "after  an- 


swer filed  and  no  plea  in  abatement  to 
the  jurisdiction  of  the  court,  no  excep- 
tion for  want  of  jurisdiction  shall  ever 
afterwards  be  made;  nor  shall  the  court 
ever  thereafter  delay  or  refuse  justice, 
or  reverse  the  proceeding  for  want  of 
jurisdiction,  except,"  etc.  Notwith- 
standing the  strong  language  of  this 
statute,  it  was  unanimously  decided  in 
Pollard  V,  Patterson,  3  Hen.  &  M.  67, 
that  the  statute  meant  to  embrace  those 
cases  only  in  which  the  bill  showed  on 
its  face  proper  matter  for  the  juris- 
diction of  equity,  and  the  exception  had 
to  be  taken  by  plea;  and  that  the  omis- 
sion to  plead  gave  equity  no  power  to 
decree  in  favor  of  the  plaintiff  if  the 
case  appeared  upon  the  face  of  the 
bill  to  be  a  mere  legal  question.  The 
construction  of  the  statute  adopted  in 
this  case  has  ever  since  been  followed. 
Stuart  V.  Coalter,  4  Rand.  74;  Hickman 
V.  Stout,  2  Leigh  6;  Morgan  v.  Carson; 
7  Leigh  238;  Moncure,  J.,  delivering 
the  opinion  of  the  court  in  Hudson  v. 
Kline,  9  Gratt.  386.  To  the  same  ef- 
fect, see  Hickman  v.  Stout,  2  Leigh  6, 
cited  in  Beckley  v.  Palmer,  11  Gratt. 
632;  Boston  Blower  Co.  v.  Carman 
Lumber  Co.,  94  Va.  100,  26  S.  E.  390. 

C.    REVIVOR  OF  SUITS  AND  AC- 
TIONS. 

1.  Nature  of  Right. 

The  right  of  revivor  is  a  statutory 
right,  therefore  in  the  absence  of  a  stat- 
ute authorizing  it,  no  suit  can  be 
revived.  Ashby  v.  Harrison,  1  Pat.  & 
H.  1. 

2.  Modes  of  Revival, 
a.   By  Scire  Facias. 

A  scire  facias  to  revive  a  suit,  is  in 
the  nature  of  an  action,  and  may  be 
released  by  that  name.  Hamlin  v.  At- 
kinson,   6    Rand.    574. 

Where  a  mere  revival  of  the. suit  is 
sought,  a  scire  facias  is  sulTicient,  and 
a  bill  of  revivor  is  unnecessary. 
Vaughan  v.  Wilson,  4  Hen.  &  M.  480; 
Gainer  v.  Gainer,  30  W.  Va.  390,  4  S. 
E  424. 

Upon  the  scire  facias  being  properly 
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served  and  returned,  the  judgment  or 
decree  will  be  revived,  unless  good 
cause  be  shown  against  it.  Garrison 
V.  Myers,  12  W.  Va.  330. 

Scire  Facias  Must  Be  Issued  in  Suit 
to  Be  Revived. — A  scire  facias,  to  re- 
vive a  suit  or  action,  decree  or  judg- 
ment, can  only  be  issued  in  the  suit  to 
be  revived;  and  if  the  suit  was  in  eq- 
uity, the  scire  facias  must  be  in  equity, 
and  be  governed  by  the  rules  of  that 
court;  and  if  the  action  was  at  law,  the 
proceedings  must  conform  to  the  rules 
of  that  court.  Garrison  v.  Myers,  12 
W.   Va.  335. 

Scire  Facias  Must  Set  Out  Names  of 
New  Parties. — In  the  case  of  the  death 
of  a  defendant,  the  cause  can  only  be 
revived  against  his  personal  represen- 
tative, heirs  or  devisees  by  scire  facias; 
for  when  a  new  defendant  is  to  be 
brought  into  a  suit  it  can  only  be  done 
by  the  consent  of  such  party,  or  by 
scire  facias,  as  the  right  to  revive  by 
motion  is  confined  by  the  statute, 
where  the  party  who  has  died  was 
plaintiff  or  appellant.  The  cause  is  not 
revived  by  order  of  the  court  directing 
a  scire  facias  to  be  issued  for  that  pur- 
pose, nor  yet  by  the  return  of  the  scire 
facias  executed  upon  the  parties 
named  therein,  but  by  the  order 
of  the  clerk  entered  at  rules,  or 
of  the  court  entered  in  term  by 
the  consent  of  such  parties,  or  upon 
the  return  of  the  scire  facias,  that  the 
case  proceed  in  the  name  of  the  proper 
parties.  It  is  apparent,  therefore,  that 
a  scire  facias  which  failed  to  set  out 
the  names  of  the  new  parties  to  be 
brought  into  the  suit  would  be  utterly 
futile,  as  the  same  could  never  be  exe- 
cuted. The  action  having  abated  by 
the  death  of  the  only  defendant,  no  fur- 
ther proceeding  therein  could  be  taken, 
which  could  in  any  manner  affect  the 
rights  of  his  heirs  until  they  had  been 
made  defendants  in  the  suit.  Stockton 
V.  Copeland,  30  W.  Va.  674,  5  S.  E.  143. 

How  Objections  to  Scire  Facias 
Made. — Objections  to  a  scire  facias  to 
revive  a  suit  cannot  be  made  on  mo- 


tion; it  should  be  by  plea,  or  demurrer, 
or  if,  at  the  hearing,  the  party  does  not 
entitle  himself  to  revive,  the  suit  may 
be  dismissed.  "The  scire  facias  is  given 
by  an  act  of  the  assembly,  and  a  bill  is 
not  necessary,  where  nothing  but  the 
mere  revival  is  sought.  But  the  de- 
fendant may  plead  or  demur  to  the  scire 
facias  as  he  might,  before  the  act,  to 
a  bill  of  revivor;  and  so  at  the  hearing, 
if  the  party  do  not  entitle  himself  to 
revive,  the  suit  may  be  dismissed." 
Vaughan  v.  Wilson,  4  Hen.  &  M.  480. 
See  also,  Hamlin  v.  Atkinson,  6  Rand. 
574. 

Time  of  Revival. — If  a  scire  facias  to 
revive  a  cause  is  returnable  to  one  term 
of  court,  revival  is  not  confined  to  that 
term,  but  may  be  entered  at  a  subse- 
quent term.  Laidley  v.  Jasper,  49  W. 
Va.  526,  39  S.  E.  169,  citing  State  v. 
Campbell,  42  W.  Va.  247.  24  S.  E.  875. 

Scire  Facias  to  Revive  Detinue. — Sec 
the   title    DETINUE    AND     REPLE- 
VIN, 
b.  By  Motion. 

If  the  plaintiff  in  a  chancery  cause 
dies  when  the  cause  of  action  survives 
to  his  representative,  such  suit  may  be 
revived  by  a  simple  motion  that  it  pro- 
ceed in  the  name  of  the  plaintiff's  rep- 
resentative, made  without  any  notice  to 
the  defendants.  Gainer  v.  Gainer,  30 
W.  Va.  390,  4  S.  E.  424;  Reid  v.  Stu- 
art, 20  W.  Va.  382. 

A  suit  in  equity  may  be  revived  in 
the  name  of  the  proper  representative 
of  a  dead  plaintiff,  without  notice  or 
scire  facias,  on  motion.  Straight  v. 
Ice   (W.  Va.),  48  S.   E.  837. 

In  a  suit  by  A  against  B  for  parti- 
tion of  land,  before  any  decree  in  the 
cause  A  dies,  leaving  a  widow  and  in- 
fant child,  the  suit  may  be  revived  in 
their  name;  and  neither  a  bill  nor  a 
scire  facias  is  necessary,  but  it  may  be 
revived  upon  their  motion  without  no- 
tice. Va.  Code,  ch.  173,  §  4,  p.  718; 
Wilson  V.  Smith,  22  Gratt.  498. 

Effect  of  Filing  Set-Off.— Under  the 
Va.  Code,  §  3303,  declaring  that  a  de- 
fendant who  files  a  plea  or  account  of 
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set-off  shall  be  deemed  to  have  brought 
ian  action  against  the  plaintiff,  and  that 
the  plaintiff  shall  not,  after  such  plea 
or  account  is  filed,  dismiss  his  cause 
without  defendant's  consent,  the  filing 
of  a  plea  of  set-off  does  not  make  the 
party  filing  the  plea  the  plaintiff,  and 
the  original  plaintiff  the  defendant,  so 
as  to  deprive  the  original  plaintiff's 
personal  representatives  on  his  death 
pendente  lite  from  reviving  the  action 
by  motion,  as  authorized  by  Code,  § 
3308.  Kinzie  v,  Riely,  100  Va.  709,  42 
S.  E.  672. 

c.    In   Chancery   Causes — Bill   of   Re- 
vivor. 

If  the  plaintiff  in  a  chancery  cause 
dies,  when  the  cause  of  action  survives 
to  his  representatives,  real  or  personal, 
such  suit  may  be  revived  by  bill  of  re- 
vivor, by  scire  facias,  or  by  a  simple 
motion  that  it  proceed  in  the  name  of 
the  representative  of  the  plaintiff,  made 
without  any  notice  to  the  defendants. 
But  the  defendants  may  hasten  the 
prosecution  or  discontinuance  of  such 
suit  by  suggesting  the  death  of  the 
plaintiff  on  the  record,  and,  if  no  steps 
are  taken  to  revive  the  suit  in  any  of 
these  modes  at  or  before  the  second 
term  of  the  court  next  after  that  at 
which  there  may  have  been  a  sugges- 
tion on  the  record  of  the  death  of  the 
plaintiff,  the  court  ought  to  enter  an 
order  discontinuing  the  suit;  which  or- 
der can  never,  after  the  adjournment 
of  the  court,  be  set  aside,  though  the 
court  may  refuse  to  enter  such  order, 
or  may  set  it  aside,  at  any  time  during 
the  term  of  the  court,  if  good  cause 
be  shown  why  the  suit  should  not  be 
discontinued.  Gainer  v.  Gainer,  30  W. 
Va.  390,  4  S.  E.  424. 

"Before  the  passage  of  any  statute 
law,  when  a  sole  plaintiff  died  intestate 
his  representative,  his  administrator  or 
heirs,  as  the  case  might  be,  or  both  if 
each  were  interested,  had  a  right  by  a 
bill  of  revivor  to  revive  a  cause  in 
equity  and  proceed  in  it  to  a  final  de- 
cree.    But  in  such  case   this   right  of 


revival,  if  the  cause  of  action  itself 
survived,  was,  in  the  case  put,  absolute, 
and  the  parties  filing  the  bill  had  only 
to  prove  that  they  were  the  representa- 
tives of  the  deceased,  if  this  were  de- 
nied, and  the  cause  was  as  a  matter  of 
course  revived.  Both  in  England  and 
in  the  various  states  of  this  union  it 
was  therefore  wisely  considered  by  the 
legislatures,  that  in  such  a  case  it  was 
entirely  unnecessary  to  require  the  rep- 
resentatives of  the  deceased  plaintiff  to 
file  a  formal  bill  of  revivor,  and  that 
a  simple  motion  with  or  without  notice 
or  a  scire  facias  to  revive  the  cause 
was  all  that  was  necessary  to  effect 
all  the  objects  of  a  former  bill  of  re- 
vivor. In  such  case,  under  the  statute 
law  of  Virginia  in  existence  prior  to 
1810,  on  the  decease  of  the  plaintiff  his 
representative  might  revive  a  chancery 
cause  by  scire  facias  without  filing  a 
formal  bill  of  revivor;  and  this  statute 
has  been  ever  since  continued  as  law 
both  in  Virginia  and  in  this  state.  See 
Vaughan  v.  Wilson,  4  Hen.  &  M.  480; 
1  R.  Code  of  Va.  of  1819,  p.  497,  §  38; 
Code  of  Va.  1873,  ch.  167,  §  4;  Code  of 
W.  Va.,  ch.  127,  §  4.  And  in  case  of 
the  plaintiff's  death  it  was  provided  by 
act  of  Virginia  passed  March  7,  1826, 
see  Sup.  Rev.  Code,  pp.  130,  178,  that 
in  a  suit  in  equity,  if  the  plaintiff  died, 
the  cause  might,  unless  cause  be 
shown  to  the  contrary,  be  revived  in 
the  name  of  his  administrator  or  heir, 
etc.,  on  motion  without  any  notice;  and 
this  has  continued  the  statute  law  both 
of  Virginia  and  West  Virginia.  Code 
of  Va.  1873,  ch.  167,  §  4;  Code  of  W. 
Va.,  ch.  127,  §  4."  Reid  v.  Stuart,  20 
W.  Va.  382;  Gainer  v.  Gainer,  30  W. 
Va.  390,  4  S.  E.  424;  Gillespie  v.  Bailey, 
12  W.  Va.  82;  Wilson  v.  Smith,  22 
Gratt.  493;  Vaughan  v,  Wilson,  4  Hen. 
&  M.  480. 

'  Scire  Facias  or  Motion  Will  Lie. — 
But  by  statute  in  Virginia  and  West 
Virginia  it  is  unnecessary  to  require 
the  representative  of  the  deceased 
plaintiff  to  file  a  formal  bill  of  revivor, 
for  a  simple   motion  with  or  without 
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notice  or  a  scire  facias  to  revive  the 
cause  is  all  that  is  necessary  to  effect 
all  the  objects  of  a  formal  bill  of  re- 
vivor. Reid  V.  Stuart,  20  W.  Va.  391; 
Vaughan  r.  Wilson,  4  Hen.  &  M.  480. 

A  chancery  cause,  upon  the  death  of 
the  defendant,  may  be  revived  either 
by  the  filing  of  a  bill  of  revivor,  or  by 
scire  facias.  Bock  v.  Bock,  24  W.  Va. 
589;  Vaughan  v,  Wilson,  4  Hen  &  M. 
480. 

A  scire  facias  to  revive  a  suit,  or  ac- 
tion, decree,  or  judgpnent  can  only  be 
issued  in  the  suit  or  action  to  be  re- 
vived; and  if  the  suit  was  in  equity,  the 
scire  facias  must  also  be  in  equity,  and 
governed  by  the  rules  of  that  court; 
and  if  the  action  was  at  law,  the  pro- 
ceeding must  conform  to  the  rules  of 
that  court.  Garrison  v.  Myers,  12  W. 
Va.  330. 

Bill  of  Revivor  or  Petition. — Where 
the  defendant  files  what  he  calls  a  pe- 
tition, but  which  has  in  it  all  the  alle- 
gations, which  would  be  necessary  to 
be  made  in  a  bill  of  revivor,  and  prays 
that  the  cause  may  be  revived  in  the 
names  of  the  proper  representatives  of 
the  deceased  plaintiff,  the  court  will 
regard  this  as  a  bill  of  revivor,  though 
it  be  styled  a  petition.  Reid  v.  Stuart, 
20  W.  Va.  382. 

Motion  or  Scire  Facias  and  Bill  of 
Revivor  Concurrent  Remedies. — But 
though  in  chancery,  causes  may  be  re- 
vived by  motion  or  scire  facias,  this 
does  not  abolish  the  general  chancery 
practice  of  reviving  chancery  suits  by 
bill  of  revivor.  A  chancery  cause  upon 
the  death  of  the  defendant  may  either 
be  revived  by  the  filing  of  a  bill  of  re- 
vivor, or  by  a  scire  facias.  Bock  v. 
Bock,  24  W.  Va.  586;  Reid  v.  Stuart, 
20  W.  Va.  382;  Gainer  v.  Gainer,  30  W. 
Va.  390,  4  S.  E.  424. 

Though  a  chancery  cause  may  be 
revived  by  motion  or  scire  facias,  the 
appellate  court  would  not  regard  as 
error,  for  which  the  judgment  should 
be  reversed,  the  overruling  of  a  de- 
murrer to  a  bill  of  revivor  and  the  re- 


vival of  the  cause  in  that  manner  by 
the  court  below,  it  being  really  unim- 
portant, in  which  mode  the  cause  is  re- 
vived, if  the  parties  asking  the  revival 
had  a  right  to  have  it  revived.  Reid 
V,  Stuart,  20  W.  Va.  382. 

Who  May  Revive  Suit. — As  a  general 
rule  the  plaintiff  in  a  chancery  suit  can 
abandon  his  cause  at  his  pleasure;  and 
if  having  this  right  he  dies,  his  repre- 
sentatives, heirs  or  administrators,  or 
both,  to  whom  his  interest  survives, 
alone,  and  not  the  defendants,  have  a 
right  in  such  a  case  to  have  the  cause 
revived.  But  when  the  defendants 
have  acquired  such  an  interest  in  the 
cause,  that  the  plaintiff  would  not  be 
allowed  to  dismiss  it  at  his  pleasure,  as 
where  there  has  been  an  order  or  refer- 
ence in  the  cause  such  that,  if  a  balance 
should  be  found  in  favor  of  the  defend- 
ant, he  would  be  entitled  to  a  decree 
against  the  plaintiff,  and  in  that  stage 
of  the  cause  the  plaintiff  dies,  the  de- 
fendant will  have  a  right  to  revive  by 
bill  of  revivor  or  by  statutory  modes. 
!  Reid  v.  Stuart,  20  W.  Va.  382;  Stockton 
^  V.  Copeland,  30  W.  Va.  674,  5  S.  E. 
143;  Gainer  v.  Gainer,  30  W.  Va.  390, 
4  S.  E.  424. 

Heirs  named  in  a  decree  as  being  en- 
titled to  any  balance  of  the  price  of 
lands  sold  to  pay  debts,  after  paying 
the  costs  and  debts,  without  proof  that 
the  price  sufficed  to  pay  the  costs  and 
debts  and  leave  a  balance,  have  not 
such  an  interest  in  such  decree  as  en- 
titles them  to  revive  the  suit.  Riely 
V.  Kinzel,  85  Va.  480,  7  S.  E.  907. 

Bill  of  Injunction. — So  where  the 
complainant  in  a  bill  of  injunction  dies, 
after  answer  filed  and  before  a  deci- 
sion of  the  cause,  an  order  may  be  ob- 
tained, on  the  motion  of  the  defendant, 
that,  unless  the  representatives  of  the 
complainant  shall  appear,  within  a  cer- 
tain time  fixed  by  the  court,  and  cause 
the  suit  to  be  revived  in  their  names, 
the  injunction  shall  stand  dissolved. 
Carter  v.  Washington,  "*  ^en.  &  M. 
203. 


1  Va-4 


50 


Abatement,  Revival  and  Survival 


So  where  the  defendant  dies,  after 
filing  his  answer  to  a  bill  of  injunction, 
and  before  a  decision  of  the  cause,  an 
order  may  be  obtained,  on  the  motion 
of  his  representatives,  that,  unless  the 
complainant,  within  a  certain  time  fixed 
by  the  court,  shall  revive  the  suit 
against  them,  the  injunction  shall  stand 
dissolved.  Kenner  v,  Hord,  1  Hen.  & 
M.  204;  White  v.  Fitzhugh,  1  Hen.  & 
M.  1. 

.  But  where  four  plaintiffs  in  equity 
unite  in  the  same  bill,  praying  injunc- 
tion to  stay  proceedings  on  four  several 
judgments  at  law  against  them  respect- 
ively, on  grounds  of  equity  common  to 
all,  and  the  bill  being  exhibited  against 
five  parties  defendants,  an  injunction  is 
awarded;  and,  pending  suit,  two  of  the 
plaintiffs  and  three  of  the  defendants 
die;  and  the  chancellor  makes  an  order, 
that  unless  living  plaintiffs,  and  repre- 
sentatives of  deceased  plaintiffs,  revive 
the  injunction,  in  name  of  representa- 
tives of  deceased  plaintiffs,  against  rep- 
resentatives of  deceased  defendants,  on 
or  before  a  given  day,  the  injunction 
shall  stand  and  be  dissolved;  this  order 
is  irregular  and  erroneous,  and  of 
course  a  decree  dismissing  the  plain- 
tiff's bill  based  upon  such  order  is  er- 
roneous; being  in  accordance  with  the 
order.     McKays  v,  Hite,  2  Leigh  145. 

Effect  of  Laches. — A  bill  to  revive  a 
suit,  after  a  great  lapse  of  time  (28 
years),  after  the  death  of  parties,  the 
loss  of  papers,  and  other  contempora- 
neous evidence,  and  the  consequent  ob- 
scurity in  which  the  history  of  the  mat- 
ters presented  in  the  suit  is  involved, 
render  it  doubtful,  if  not  impossible, 
to  ascertain  the  actual  effect  of  the 
transaction  referred  to,  and  make  it 
improper  for  the  court  to  disturb  the 
transaction,  the  bill  will  be  dismissed 
upon  demurrer.  Riely  v.  Kinzel,  85 
Va.  480,  7  S.   E.  907. 

S.     Must  Show  Cause  against  Revival. 

It  is  the  defendant's  duty  to  show 
cause  if  he  can,  against  the  revival  of 
the  decree;  the  mere  filing  of  his  pleas 


is  not  sufficient,  and  the  whole  record 
being  before  the  chancellor,  where  the 
scire  facias  recites  sufficient  of  the 
record  to  show  that  the  decree  ought 
to  have  been  revived,  if  it  is  revived 
the  appellate  court  will  presume  in  the 
absence  of  the  record  that  it  fully  justi- 
fied the  court  in  its  action.  Garrison 
f.  Myers,  12  W.  Va.  330.  See  the  title 
JUDGMENTS  AND  DECREES. 

4.  Sufficiency  of  Order  of  Revival. 
Omission  of  Christian  Names. — 

Where  an  order  of  revival  suggests 
the  death  of  the  plaintiff,  and  that  the 
suit  be  revived  and  proceeded  in,  in 
the  name  of  "J-  and  L.,  administrators 
with  the  will  annexed — Wilson,  infant 
son  and  sole  heir,  and — Wilson,  widow 
and  devisee  of  said  John  W.  Wilson, 
deceased,"  though  the  christian  names 
of  the  infant  child  and  the  widow  are 
omitted,  they  are  sufficiently  described 
to  identify  them.  Wilson  v.  Smith,  22 
Gratt.  493. 

Death  of  Both  Parties.— Where  two 
obligors  are  sued,  and  both  die  pending 
the  proceedings,  though  it  is  not  ex- 
pressed which  of  them  di.d  first;  on  a 
scire  facias  against  the  administrator 
of  one  of  them,  who  does  not  demur 
to  the  scire  facias  nor  plead  a  variance 
between  it  and  the  proceedings  on 
which  it  issued,  but  pleads  to  issue,  it 
must  be  understood  that  the  other  ob- 
ligor died  first,  and  that  the  action  sur- 
vived against  the  obligor,  against  whose 
representative  the  scire  facias  was  sued 
out.     Hamlin  v.  Atkinson,  6  Rand.  574. 

5.  Service  of  Process. 

In  General. — When  a  suit  abates 
against  a  resident  party,  it  cannot  be 
I  revived  unless  there  is  an  appearance 
for  him,  or  process  returned  executed, 
and  then  the  order  is  made,  and  not  be- 
fore; and  so  with  respect  to  a  nonresi- 
dent party,  on  whom  process  cannot 
be  served,  in  lieu  of  which  an  order  of 
publication  is  made,  for  two  months  in 
a  public  newspaper;  and  then,  and  not 
before,  the  suit  should  be  revived;  and 
then,  and  not  before,  it  should  be  pro- 
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ceeded  in.    Duguid  v.  Patterson,  4  Hen. 
&   M.   446. 

Where  the  plaintiff  dies,  and  there  are 
absent  and  home  defendants,  the  prac- 
tice has  always  been  to  issue  process 
to  revive  as  well  against  the  absent  as 
home  defendants;  and  then  to  make 
publication,  in  order  to  a  revival  of 
the  suit.  Yates  v,  Payne,  4  Hen.  &  M. 
412. 

Resident  Parties. — A  suit  cannot  be 
revived  against  a  resident  party  unless 
there  is  an  appearance  for  him  or  proc- 
ess returned  executed.  Duguid  v.  Pat- 
terson, 4  Hen.  &  M.  445. 

Nonresident  Parties — Service  by 
Publication. — There  has  been  no  in- 
stance of  an  order  of  publication, 
against  an  absent  defendant,  without 
original  process;  and  the  practice  has 
always  been  to  issue  process,  to  revive, 
as  well  against  the  absent  as  the  home 
defendants;  and  then  to  make  publica- 
tion, in  order  to  a  revival  of  the  suit. 
Yates  V.  Payne,  4  Hen.  &  M.  412; 
Duguid  V.  Patterson,  4  Hen.  &  M.  415. 

So  in  Duguid  v.  Patterson,  4  Hen.  & 
M.  445,  it  was  held  that  a  suit  could 
not  be  proceeded  in  as  against  nonresi- 
dent defendants  until  it  had  been  re- 
vived on  order  of  publication  for  two 
months,  and  a  report,  under  an  order 
for  an  account  made  before  the  re- 
vival of  the  suit,  was  set  aside. 

By  Whom  Served. — A  scire  facias  to 
revive  a  suit  in  this  court,  which  abates 
by  the  ^-^ath  of  either  party,  must  be 
served  '  by  the  sheriff  or  other  officer 
to  whom  the  same  is  directed;"  the 
service  thereof  by  a  private  individual, 
though  proved  by  affidavit,  not  being 
sufficient.  Anonymous,  4  Hen.  &  M. 
401. 

The  clerk  may,  either  in  or  out  of 
court,  issue  process  to  revive  when  the 
proper. names  are  furnished,  and  not 
before.  But  unless  such  process  be  ex- 
ecuted with  all  due  diligence,  the  bene- 
fit thereof  may  be  lost  to  the  party 
who  obtained  it.  Anonymous,  4  Hen. 
&  M.  410. 


Time  Allowed  to  Respond  to  Scl.e 
Facias. — In  Virginia  a  party  on  whom 
process  to  revive  is  served,  is  allowed 
one  term  from  the  return  day  of  such 
process  to  prepare  for  trial.  Minor  v, 
Jones,  4  Hen.  &  M.  480. 

But  the  rule  which  gives  executors 
or  administrators  a  term  after  process 
of  revival  returned,  is  for  their  benefit; 
they  may  therefore,  waive  it,  and  try 
the  cause.  Chew  v.  Hoe,  4  Hen.  &  M. 
489. 

6.  Abatement  De  Facto. 

To  give  effect  to  an  abatement  de 
fscto  for  matter  of  abatement  occi.r- 
ring  after  the  commencement  of  the 
suit,  as  in  the  case  of  death  of  the 
plaintiff  or  defendant  after  action 
brought,  it  must  be  declared  by  the  act 
of  the  court,  for  though,  in  the  lan- 
guage of  the  books,  the  cause  is  abated 
de  facto,  yet  the  abatement  must  be 
judicially  pronounced.  Such  is  the 
uniform  rule  of  the  common  law  in 
abatements  de  facto  by  the  death  of 
the  party  pending  the  action,  at  any 
time  before  final  judgment.  It  applies 
to  all  cases,  whether  the  cause  of  ac- 
tion does  or  does  not  survive  to  the 
representatives  of  the  deceased  party, 
and  whether  the  death  be  that  of  a 
sole  plaintiff  or  defendant,  or  of  one  of 
several  joint  plaintiffs  or  defendants. 
May  V.  State  Bank,  2  Rob.  68. 

IX.    Expiration    of   Plaintiff's 
Term  of  Office. 

Where,  pending  a  motion  by  the 
overseers  of  the  poor  against  a  prede- 
cessor in  office,  the  plaintiff's  term  of 
office  expires,  their  motion  does  not 
abate,  but  they  may  proceed  in  the 
prosecution  of  it,  being  themselves  ac- 
countable to  their  successors  for  the 
money  they  shall  recover.  Chapline 
V.  Overseers  of  the  Poor,  7  Leigh  231, 
30  Am.  Dec.  504. 

Abolition  of  Office  Pending  Appeal.     ^ 
— Where  the  board  of  supervisors  were 
abolished  by  the  constitution  of  West 
Virginia  pending    an    appeal    from    an 
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order  of  the  circuit  court,  it  was  held 
that  such  appeal  abated.  Board  of 
Supervisors  v,  Livesay,  6  W.  Va.  44, 
citing  Rider  v.  Nelson,  etc.,  Factory, 
7  Leigh  154,  36  Am.  Dec.  495. 

X.    Transfer    of    Interest    by 

Plaintiff  after  Suit 

Brought. 

A  court  of  equity  requires  the  real 
parties  in  interest  to  bring  the  suit, 
except  in  certain  cases  where  the  com- 
plainant represents  the  rights  of  those 
for  whom  the  suit  is  brought,  both 
legal  and  equitable,  as  in  the  case  of 
trustees  or  assignees  under  insolvent 
acts,  or  assignees  in  bankruptcy.  And 
where  the  sole  plaintiff,  who  originally 
brought  the  suit  in  his  own  name  and 
not  in  autre  droit,  is  discharged 
under  insolvent  acts  and  makes  an  as- 
signment of  his  property  for  the  benefit 
of  his  creditors,  or  where  such  plain- 
tiff has  been  declared  a  bankrupt,  the 
assignees  must  be  made  parties  before 
the  suit  can  be  further  proceeded  in. 
In  such  case  or  cases  the  suit  does  not 
abate  in  the  strict  meaning  of  that 
word,  but  becomes  so  defective,  that  it 
cannot  be  further  proceeded  with  in 
their  absence.  And  in  some  other  cases, 
where  the  transfer  pendente  lite  is  con- 
sidered as  a  transfer  by  operation  of 
the  law  and  not  voluntary,  perhaps  the 
same  rule  should  be  applied.  Where 
the  sole  plaintiff  voluntarily  transfers 
or  assigns  his  interest  in  the  estate  or 
property,  which  is  in  controversy  in 
the  suit,  after  the  suit  is  brought,  the 
suit  does  not  thereby  abate,  and  in 
many  cases  it  does  not  thereby  become 
so  defective,  that  it  cannot  be  further 
proceeded  with,  unless  such  transferee 
or  assignee  is  made  a  party  thereto, 
for  the  reason  that  in  such  case  such 
transferee  or  assignee  is  a  lis  pendens 
pui*chaser  from  the  plaintiff  and  as  a 
^  general  rule  in  such  case  is  bound  by 
the  decision  of  the  suit,  in  which  the 
estate  or  property  transferred  or  as- 
sig^ned  is  in  controversy.  But  perhaps 
there  may  be  cases;  where,  if  the  sole 


plaintiff  transfers  or  assigns  his  interest 
in  the  estate  or  property,  after  the  suit 
is  brought,  the  suit  thereby  becomes  so 
defective,  that  it  cannot  be  proceeded 
into  final  adjudication,  until  the  trans- 
feree or  assignee  is  made  a  party.  It 
is  unnecessary  for  me  to  undertake  to 
specify  such  cases  at  this  point.  But 
where  the  sole  plaintiff  voluntarily 
transfers  or  assigns  his  interest  in  the 
estate  or  property  in  controversy  in 
the  suit,  after  the  suit  is  brought,  al- 
though the  suit  does  not  thereby  abate, 
still  it  may  be  considered  as  having 
thereby  become  more  or  less  defective 
according  to  the  circumstances  of  the 
case  under  the  rules  and  principles  gov- 
erning courts  of  equity;  and  in  such 
case  the  defendant  may  object  to  the 
cause  further  proceeding  without  such 
transferee  or  assignee  being  made  a 
party  plaintiff  and  may  apply  to  the 
court  for  an  order,  that  such  transferee 
or  assignee  proceed  and  file  a  supple- 
mental bill  in  the  nature  of  a  bill  of 
revivor  within  such  reasonable  time, 
as  shall  be  prescribed  by  the  court,  or 
that  the  suit  be  dismissed.  And  due 
notice  of  the  application  should  be 
given  to  the  transferee  or  assignee,  as 
well  as  to  the  plaintiff  or  to  his  counsel 
in  the  cause.  Zane  v.  Fink,  18  W.  Va. 
736. 

Voluntary  Transfer  by  Debtor  after 
Suit  Brought. — When  the  sole  plain- 
tiff voluntarily  transfers  or  assigns  his 
interest  in  the  estate  or  property, 
which  is  in  controversy  in  the  suit, 
after  the  suit  is  brought,  the  suit  does 
not  thereby  abate,  and  in  most  cases  it 
does  not  thereby  become  so  defective, 
that  it  cannot  be  further  proceeded 
with,  unless  such  transferee  or  assignee 
is  made  a  party  to  the  suit,  for  the 
reason  that  such  transferee  or  assignee 
is  a  lis  pendens  purchaser  from  the 
plaintiff  and,  as  a  general  rule  in  such 
case,  is  bound  by  the  decision  of  the 
suit,  in  which  the  estate  or  property 
transferred  or  assigned  is  in  contro- 
versy. But  perhaps  there  may  be  cases, 
where,  if  the  sole  plaintiff  voluntarily 
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transfers  or  assigns  his  interest  in  the 
estate  or  property,  after  the  suit  is 
brought,  the  suit  will  thereby  become 
so  defective,  that  it  cannot  be  pro- 
ceeded into  final  adjudication,  until 
the  transferee  or  assignee  is  made  a 
party  by  proper  bill.  Zane  v.  Fink,  18 
W.  Va.  693. 

Supplemental  Bill  in  Nature  of  Bill 
of  Revivor. — Where  the  sole  plaintiff' 
voluntarily  transfers  or  assigns  his  in- 
terest in  the  estate  or  property  in  con- 
troversy in  the  suit,  after  the  suit  is 
bt  ought,  although  the  suit  does  not 
thereby  abate,  still  it  may  be  considered 
as  having  thereby  become  more  or  less 
defective  according  to  the  circum- 
stances of  the  case  under  the  rules  and 
principles  governing  courts  of  equity, 
and  in  such  case  the  defendant  may  ob- 
ject to  the  cause  further  proceeding, 
unless  such  transferee  or  assignee  be 
made  a  party  plaintiff,  and  may  apply 
to  the  court  for  an  order,  that  such 
transferee  or  assignee  proceed  and  file 
a  supplemental  bill  in  the  nature  of  a 
bill  of  revivor  within  such  reasonable 
time  as  shall  be  prescribed  by  the 
court,  or  that  the  suit  will  be  dismissed; 
and  due  notice  of  the  application  should 
be  given  to  the  transferee  or  assignee, 
as  well  as  to  the  plaintiff  or  to  his  coun- 
sel in  the  cause.  The  fact  of  such 
transfer  or  assignment  may  also  be 
.brought  into* the  cause  by  answer  prop- 
erly supported,  not  as  a  matter  in  bar 
to  the  suit  or  in  abatement  thereof, 
and  the  defendant  may  proceed  by  rule 
served  upon  the  transferee  or  assignee 
and  upon  the  plaintiff  or  his  counsel 
as  was  done  in  this  case.  Zane  v.  Fink,  | 
18   W.  Va.  693.  j 

Dismissal  of  Suit.— Upon  such  pro-  I 
ccedings  being  had,  if  it  appear  to  the  | 
court,  that  the  plaintiff  has  transferred  I 
or  assigned  his  interest  in  the  subject  I 
of  the  suit,  the  court  may  order,  that  i 
unless  the  transferee  or  assignee  do  j 
file  such  supplemental  bill  within  a 
reasonable  time  thereafter,  the  suit 
shall  be  dismissed,  etc.  The  court  in  | 
such  case  should  dismiss  the  suit,  un-  ' 


less  its  order  be  complied  with,  except 
in  a  case  where  the  cause  does  not  ap- 
pear to  become  so  defective  by  reason 
of  the  transfer  or  assignment,  that  it 
cannot  be  proceeded  with,  and  the  de- 
fendant has  been  in  default  for  an  un- 
reasonable time  after  knowledge  of 
such  transfer  or  assig^nment  in  taking 
action  for  the  requirement  of  such  sup- 
plemental bill  in  the  nature  of  a  bill 
of  revivor,  or  has  otherwise  waived  his 
privilege  in  this  respect.  Zane  v.  Fink, 
18  W.  Va.  693. 

Appeal  from  Order  to  File  Supple- 
mental Bill. — Where  the  defendant  in 
the  cause  obtains  a  rule  against  the 
plaintiff  and  also  against  the  alleged 
assignee  of  the  entire  interest  of  the 
plaintiff  in  the  suit,  after  the  suit  was 
commenced,  to  show  cause  why  an 
order  should  not  be  entered,  that  the 
said  assignee  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  revivor,  or  that 
the  suit  be  dismissed,  and  the  court 
discharges  the  rule  on  account  of  the 
laches,  etc.,  of  the  defendant  in  making 
his  objections  to  the  cause  further  pro- 
ceeding, and  the  cause  is  decided 
against  the  plaintiff  and  his  bill  is  dis- 
missed, the  plaintiff  may  prosecute  an 
appeal  from  such  decision,  although  it 
may  prima  facie  appear  from  the  evi- 
dence, on  which  said  rule  was  based, 
that  the  defendant's  said  objection  was 
well  founded,  if  it  had  been  made  in 
the  proper  time,  etc.  Zane  v.  Fink,  18 
W.  Va.  693. 

XI.  Bankruptcy. 

A  court  of  equity  requires  the  real 
parties  in  interest  to  bring  the  suit 
both  legal  and  equitable,  as  in  the  case 
of  trustees  or  assignees  under  insol- 
vent acts  or  assignees  in  bankruptcy. 
And  where  the  sole  plaintiff,  who  origi- 
nally brought  the  suit  in  his  own  name 
and  not  in  autre  droit,  is  discharged 
under  insolvent  acts  and  niakes  an  as- 
signment of  his  property  for  the  bene- 
fit of  his  creditors,  or  where  such  plain- 
tiff has  been  declared  a  bankrupt,  the 
assignees  must  be  made  parties,  before 
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the  suit  can  be  further  proceeded  in. 
In  such  case  or  cases  the  suit  does  not 
abate  in  the  strict  meaning  of  that 
word,  but  becomes  so  defective  that  it 
cannot  be  further  proceeded  with  in 
their  absence.  And  in  some  other  cases 
where  the  transfer  pendente  lite  is  con- 
sidered as  a  transfer  by  operation  of 
law  and  not  voluntary,  perhaps  the 
same  rule  should  be  applied.  Zane  v. 
Fink,  18  W.  Va.  693.  See  also,  Fran- 
<:isco  V.  Shelton,  85  Va.  779,  8  S.  E. 
789. 

XII.  Revival  of  Appellate  Pro- 

ceedings. 

See  the  title  APPEAL  AND  ER- 
ROR. 

XIII.  Abatement  of  Actions  by 
and  against  Corporations. 

At  Common  Law. — At  common  law, 
when  a  corporation  ceased  to  exist  by 
expiration  of  its  charter,  or  by  its  dis- 
solution by  a  forfeiture  of  its  charter, 
thus  judicially  ascertained  and  declared, 
or  in  any  other  manner,  all  suits  for  or 
against  it  abated.  But  this  is  not  now  the 
law  in  West  Virginia;  the  common  laVv 
on  this  subject  having  been  repealed 
by  §  59,  ch.  53  of  the  Code  of  1899. 
In  this  state  a  suit  by"  or  against  a 
private  corporation  cannot  be  abated 
or  dismissed  because  the  corporation 
has  been  dissolved  by  a  forfeiture  of 
its  charter,  so  judicially  ascertained  or 
declared,  or  by  its  dissolution  in  any 
other  manner.  Greenbrier  Lumber  Co. 
V.  Ward,  30  W.  Va.  43.  3  S.  E.  227. 

At  common  law,  upon  the  death  or 
dissolution  of  a  corporation,  its  real 
estate  reverted  to  the  grantors  and 
donors  and -the  personal  property  es- 
cheated to  the  king,  while  the  debts 
due  to  and  from  it  were  thereby  ex- 
tinguished and  all  actions  pending  for 
or  against  it  at  the  time  abated.  Board 
V.  Livesay,  6  W.  Va.  44;  Miller  v.  Coal 
Co.,  31  W.  Va.  836,  8  S.  E.  600;  Rider 
V.  Nelson  &  Albemarle  Union  Factory, 
7  Leigh  154;  May  v.  State  Bank,  2  Rob. 
56.  ' 


Under  the  Statute. — But  this  rule,  so 
far  as  modern  business  and  commer- 
cial corporations  are  concerned,  has 
become  practically  obsolete.  Its  unjust 
operations  upon  the  rights  of  creditors 
and  stockholders  has  been  generally 
prevented  by  statute  and  in  equity  the 
aFsets  of  such  corporation,  which  rep- 
resent not  the  donation  of  the  prince 
or  its  pious  founder,  but  the  contribu- 
tions of  its  stockholders,  are  held,  inde- 
pendently of  the  statute,  to  constitute  a 
trust  fund,  into  whosesoever  hands 
they  may  come,  for  the  benefit  of  cred- 
itors and  stockholders.  Very  soon 
after  Rider  v.  Factory,  7  Leigh  154, 
was  decided,  and  according  to  a  sug- 
gestion of  the  court  in  that  case  the 
act  of  1836-7  was  passed  by  the  general 
assembly  of  Virginia.  Code  of .  Va. 
1887,  §  1163,  which  act  was  incorpor- 
ated into  the  Code  of  W.  Va.,  ch.  53, 
§  59,  providing  in  substance  that  when 
a  corporation  shall  expire  or  be  dis- 
solved, its  assets  shall,  under  the  direc- 
tion of  the  board  of  directors  then  in 
office  or  such  receiver  as  may  be  ap- 
pointed, be  subject  to  the  payment  of 
the  liabilities,  and  the  surplus,  if  any, 
be  distributed  among  the  stockholders. 
And  suits  may  be  brought  or  defended 
and  all  other  lawful  acts  done  in  the 
corporate  name  in  like  manner  as  be- 
fore dissolution.  Miller  v.  Coal  Co.,  31 
W.  Va.  836,  8  S.  E.  600;  Greenbrier 
Lumber  Co.  v.  Ward,  30  W.  Va.  43,  3 
S.  E.  227;  Donnally  v.  Hearndon,  41 
W.  Va.  519,  23  S.  E.  646,  and  such  suits 
do  not  have  to  be  carried  on  under  the 
direction  of  such  director  or  receiver. 
Hall  V.  Bank  of  Va.,  14  W.  Va.  584. 

At  common  law,  upon  the  death  or 
dissolution  of  a  corporation  its  real 
estate  reverted  to  the  grantors  or  do- 
nors, and  its  personal  property  es- 
cheated to  the  king,  while  the  debts  due 
to  and  from  it  were  thereby  extin- 
guished, and  all  actions  pending  for  or 
against  it  at  the  time  abated.  Rider  v. 
Nelson,  etc.,  Factory,  7  Leigh  154; 
Board  v.  Livesay,  6  W.  Va.  44;  Mumma 
V    Potomac  Co.,  8  Pet  281.     But  this 
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unjust  rule,  has  been  changed  by 
statute  in  Virginia  and  West  Vir- 
ginia, but  a  plea  that  the  charter 
of  a  corporation  has  expired,  and 
that  it  has  ceased  to  exist  in  law 
at  the  time  the  alleged  cause  of  action 
arose,  will  be  held  bad  because  it  does 
not  also  aver  that  the  corporation  had 
wound  up  its  business,  and  ceased  to 
exist  in  fact  as  well  as  in  law. 

Failure  to  Wind  Up  Business. — A 
private  business  corporation,  duly 
chartered  and  organized  under  the  laws 
of  West  Virginia,  which  failed  to  wind 
up  its  business  when  the  time  fixed  by 
its  charter  for  its  duration  expired, 
but  continued  thereafter  in  its  charter 
name  to  carry  on  its  corporate  busi- 
ness, may  be  sued  in  a  court  of  law  in 
its  corporate  name  for  a  tort  com- 
mitted by  it  after  its  charter  had  ex- 
pired. In  such  case  a  plea  that  the 
charter  of  the  corporation  had  expired, 
and  that  it  had  ceased  to  exist  in  law 
at  the  time  the  alleged  cause  of  action 
arose,  will  be  held  bad,  because  it  does 
not  also  aver  that  the  corporation  had 
wound  up  its  business,  and  ceased  to 
exist  in  fact  as  well  as  in  law.  Miller 
V.  Newberg  Orrel  Coal  Co.,  31  W.  Va. 
836,  8  S.  E.  600. 

Expiration  Pending  Appeal. — If  a 
corporation  become  extinct  by  the  ex- 
piration of  the  term  of  its  corporate 
existence,  pending  a  suit  at  law  for  a 
corporate  demand,  and  that  fact  be 
brought  regularly  before  the  court  in 
which  the  suit  is  pending,  the  action 
must  terminate.  May  v.  State  Bank,  2 
Rob.  56. 

Where  the  charter  of  a  corporation 
expires  by  an  efflux  of  time,  during  the 
pendency  of  an  appeal  from  a  decree 
dismissing  a  bill  against  the  corpora- 
tion, it  was  held  that  the  appeal  must 
abate.  Rider  v.  Nelson,  etc..  Factory, 
7  Leigh   154,  36  Am.  Dec.  495. 

And  if,  after  judgment  in  favor  of  a 
corporation,  the  corporation  becomes 
extinct  by  the  expiration  of  the  term 
of  its  existence,  no  execution  can  be 
sued  out  or  if  sued  out  is  liable  to  be 


quashed.  Dictum  in  May  v.  State 
Bank,  2   Rob.  56. 

But  if  an  original  judgment  be  ren- 
dered in  favor  of  a  corporation,  as  it 
could  not  be  regularly  rendered  unless 
the  existence  of  the  corporation  con- 
tinued, the  necessary  intendment  is 
that  the  continued  existence  of  the 
corporation  was  either  proved  or  ad- 
mitted and  if  execution  be  sued  out  the 
defendant  is  estopped  to  deny  the  ex- 
istence of  the  corporation  at  the  time 
of  the  judgment,  and  proof  of  the  ex- 
tinction of  the  corporation  before  the 
judgment  is  inadmissible.  No  such 
estoppel  exists,  when,  by  an  assign- 
ment before  extinction,  proof  of  the 
expiration  of  the  charter  is  excluded, 
and  no  such  intendment  arises.  May  v. 
State  Bank,  2  Rob.  56. 

Rights  of  Bona  Fide  Assignee.— In 
the  case  of  a  corporation  whose  ex- 
istence may  have  terminated  pending 
appeal  or  writ  of  error,  and  to  which 
there  is  no  legal  succession  nor  can  be 
a  legal  representative,  but  whose 
rights,  at  least  in  equity,  may  have 
passed  to  others  by  assignment  for 
value  during  its  existence,  the  appellate 
proceedings  are  continued  to  judgment 
or  decree  in  the  appellate  court,  irre- 
spective of  the  fact  that  the  corporate 
existence  has  expired.  Bank  of  Alex- 
andria V.  Patton,  1  Rob.  499;  May  v. 
State  Bank,  2  Rob.  99,  40  Am.  Dec.  726. 

A  bill  in  equity  by  corporation  being 
dismissed  at  the  hearing,  and  an  ap- 
peal taken  from  the  decree,  pending 
the  appeal  the  charter  of  the  corpora- 
tion expires.  A  motion  is  made  to  the 
appellate  court,  upon  the  authority  of 
Rider  v.  Union  Factory,  7  Leigh  154, 
that  the  appeal  be  entered  as  abated 
for  that  cause.  In  opposition  to  the 
motion  it  is  suggested,  that  during  the 
existence  of  the  corpoiation,  it  made 
an  assignment  of  its  rights  in  the  sub- 
ject in  controversy.  Held,  the  appellate 
court  may  inquire  whether  the  fact  of 
assignment  exists,  as  a  guide  for  its 
action  on  the  motion  to  abate,  and 
upon  being  satisfied  of  the   fact,  may 
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permit  the  case  to  proceed,  without 
noticing  on  the  record  the  dissolution 
of  the  corporation.  Bank  of  Alexan- 
dria V.  Patton,  1  Rob.  499. 

XIV.  Withdrawal  of  Pleading. 

A  plea   in   abatement,   though    in   a 


chancery  suit  by  one  judgment  creditor 
for  himself  and  all  lienors,  may  be 
withdrawn  by  the  defendant  filing  it, 
and  another  defendant  cannot  avail 
himself  of  it  nor  rely  on  its  withdrawal 
as  error.  Foley  v.  Ruley,  43  W.  Va. 
513,  27  S.  E.  268. 


Abbreviations. 

See  the  titles  INDICTMENTS,  INFORMATIONS  AND  PRESENTMENTS; 
JUDICIAL  NOTICE;  NAMES;  PAROL  EVIDENCE. 

ABDUCTION  AND  RIDNAPPING. 

I.  Abduction,  56. 
11.  Kidnapping,  56. 

A.  Selling  Free  Ncgrro,  56. 

B.  Stealing  Free  Negro,  56. 

C.  Sale,  56. 

D.  Consent,  57. 

in.  The  Indictment,  57. 

CROSS  REFERENCES. 

See  the  titles  CRIMINAL  LAW;  SEDUCTION;  SLAVES. 

I.   Abduction. 

Of  Female  over  Sixteen  Years  of 
Age. — In  Anderson  v.  Com.,  5  Rand. 
627,  the  court  held  that  the  abduction 
of  a  female  over  sixteen  years  of  age 
(being  not  within  the  statute),  could 
not  be  punished  by  indictment.  But, 
it  was  added,  "it  would  have  been 
otherwise,  if  a  conspiracy  had  been 
charged."    See  Va.  Code,  1887,  §  3678. 


II.  Kidnapping. 

A.    SELLING  FREE  NEGRO. 

The  sale  of  a  free  negro,  by  his  own 
consent,  as  a  slave,  under  a  collusive 
contract  between  the  seller  and  the 
person  sold  (the  free  negro),  that  they 
would  divide  the  proceeds  of  the  sale 
between  them,  is  not  such  a  sale  of  a 
free  negro  for  a  slave  as  is  made  a  fel- 
ony by  the  statute.  Mercer  v.  Com., 
2  Va.  Cas.  144.  And  see  Davenport  v. 
Com.,  1  Leigh  595,  where  the  case 
above  is  distinguished. 


B.  STEALING  FREE  NEGRO. 

In  the  case  of  Davenport  v.  Com.,  1 
Leigh  588,  on  an  indictment  for  steal- 
ing a  free  negro,  knowing  him  to  be 
free,  it  was  held  that,  the  offense  of 
kidnapping  was  complete,  under  the 
statute,  without  the  actual  sale  of  the 
negro  by  the  kidnapper. 

Knowledge  of  Defendant. — And 
stealing  a  free  negro,  with  felonious 
intent  to  appropriate  him,  is  criminal, 
whether  the  person  stealing  him  knows 
him  to  be  free  or  not.  Davenport  v. 
Com.,  1  Leigh  588. 

C.  SALE. 

Sale  Must  Be  Absolute.— But  it  is 
held  in  Com.  v.  Nix,  11  Leigh  636, 
"that  the  sale  of  a  free  negro,  to  con- 
stitute the  felony,  must  be  absolute, 
and  not  conditional." 

Affirmance  of  Conditional  Sale. — 
Yet,  though  sale  was  conditional,  if 
affirmed,  then  it  became  absolute,  and 
the  crime  was  complete.  Com.  v.  Nix, 
11  Leigh  636. 
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Proof  of  Affirmance. — And  such  af- 
firmance of  sale  may  be  proved,  either 
by  positive  act  or  lapse  of  time.    Com. 
V,  Nix,  11  Leigh  636. 
D.    CONSENT. 

Where  one  takes  and  carries  away 
a  free  negro  boy»  not  over  eight  years 
of  age,  with  the  criminal  intent  to  ap- 
propriate him,  it  is  not  necessary  to 
prove  it  was  done  against  the  boy's 
consent,  he  being,  by  reason  of  his 
tender  age,  incapable  of  giving  con- 
sent, and  incapable  of  collusion. 
Davenport  v.  Com.,  1  Leigh  588.  See 
Mercer  v.  Com.,  2  Va.  Cas.  144. 


m.  The  Indictment. 

Averment  of  Knowledge. — In  an  in- 
dictment for  kidnapping,  though  the 
knowledge  of  the  freedom  be  averred, 
it  need  not  be  proved,  but  may  be  re- 
garded as  surplusage.  Davenport  v. 
Com.,  1  Leigh  588. 

When   Knowledge   MateiiaL — But  if 

one  come  lawfully  into  possession  of 
a  free  negro,  not  knowing  him  to  be 
free,  and  sell  him,  knowledge  of  his 
freedom  at  the  time  of  the  sale  is 
necessary  to  make  the  selling  criminal 
Davenport  v.  Com.,  1  Leigh  588. 


ABETTOR.— See  AIDER  AND  ABETTOR. 
PLICES  AND  ACCESSORIES. 


And  see  the  title  ACCOM- 


Abiding  the  Ervent. 

See  the  titles  ATTORNEY  AND  CLIENT;  BAIL  AND  RECOGNIZANCE; 
COSTS;  PAYMENT  INTO  COURT;  STIPULATIONS. 
As  to  another  suit  pending,  see  the  title  ABATEMENT,  REVIVAL  AND 
SURVIVAL.    As  to  supersedeas  and  stay  of  proceedings,  see  the  title  APPEAL 
AND  ERROR. 

ABODE.— See  USUAL  PLACE  OF  ABODE.    And  see  the  title  SERVICE 
OF  PROCESS. 

Abolition. 

See  the  title  SLAVES. 


ABORTION. 


Necessity  of  Showing  Character  of 
Instrument  Used. — When  an  abortion 
has  been  committed  by  the  use  of  an 
instrument,  it  is  unnecessary  to  show 
the  character  of  the  instrument  used. 
State  V,  Lilly,  47  W.  Va.  496,  35  S.  E. 
837. 

Where  the  crime  of  abortion  is  fully 
established,  and  the  circumstantial  evi- 
dence established  beyond  a  reasonable 
doubt  the  guilt  of  the  accused  to  the 
satisfaction    of    the   jury,    the    verdict 


will  not  be  set  aside  because  the  evi- 
dence fails  to  show  the  character  of  the 
instrument,  or  the  time  when  used  to 
produce  the  abortion.  State  v.  Lilly, 
47  W.  Va.  496,  35  S.  E.  837. 

Availity  of  Evidence  to  Prove  Abor- 
tion.— The  only  evidence  ordinarily 
available  to  prove  abortion  is  circum- 
stantial. State  V.  Lilly,  47  W.  Va.  496, 
35  S.  E.  837.  See  also,  the  title  EVI- 
DENCE. 


ABOUT.— See  the  titles  MORE  OR  LESS;  VENDOR  AND  PURCHASER. 

About  the  Same  Time. — In  McMuUin  v.  Lewis,  5  W.  Va.  147,  it  is  said:  "It 
U  true  that  in  Overton  v,  Davisson,  1  Gratt.  211,  the  court  of  appeals  held  that 
on  the  question  of  the  locality  and  identity  of  the  survey  under  which  the 
demandants  in  that  case  claimed,  surveys  made  for  other  parties  about  the 
same  time,  or  recently  thereafter,  by  the  same  surveyor,  of  coterminous  or 
neighboring  tracts  upon  which  grants  had  issued  from  the  commonwealth,  were 
proper  evidence  touching  such  locality  and  identity,  unless  plainly  irrelevant. 
What  was  meant  by  the  court  by  the  expressions,  about  the  same  time,  or 
'recently  thereafter,'  must  be  deducted  from  the  case  itself  *  *  *  "There  is 
nothing  in  the  opinion  of  the  court  to  warrant  the  extension  of  the  meaning  of 
the  expressions,  about  the  same  time  or  Recently  thereafter,'  so  as  to  cover 
periods  so  much  greater  than  that  which  occurred  in  the  particular  case,  and 
touching  which  they  were  employed.  Whilst  the  court  held  that  surveys  made 
within  a  few  days  of  the  principal  survey  might  be  considered  as  made  about 
the  same  time,  or  recently  thereafter,  within  the  meaning  of  the  rule  pro- 
pounded, it  is  not  to  be  taken  that  it  would  have  considered  a  survey  made  some 
yeven  months  after,  or  even  one  made  some  three  months  thereafter,  as  being 
within  the  rule,  and  reason  and  analogy  are  alike  against  it.  There  must  be 
some  limit  to  the  scope  of  an  expression  used  concerning  a  period  of  certainly 
less  than  thirty,  and  probably  less  than  ten  days;  and  where  is  it  to  be  found 
if  you  shall  hold  that  seven  months,  or  even  three,  can  be  embraced  within  it? 
Surely  there  is  not  that  savor  of  recency  about  a  survey  made  seven  months,  or 
five  months,  or  even  three  months,  after  the  principal  one  which  it  is  intended 
to  illustrate,  which  should  impart  to  it  the  character  of  legal  and  competent 
testimony  on  that  ground  alone,  whilst  it  i§  confessedly  res  alios  acta,  and 
as  such  otherwise  legally  inadmissible.  After  such  a  period  it  could  not  be  in 
any  sense,  or  by  any  stretch  of  legal  intendment,  a  part  of  the  res  gestae,  nor 
could  the  making  of  such  subsequent  survey  tend,  by  any  natural  process  of  deduc- 
tion, to  illustrate  the  identity  of  the  former."  See  also,  Clements  v.  Kyles,  13 
Gratt.  468.     And  see  generally,  the  titles  BOUNDARIES;  PUBLIC  LANDS. 

ABOVE  NAMED.— Where  a  testator  devised,  "All  my  negroes,  young  and 
old,  on  all  my  plantations  above  named;"  it  was  held  that  this  was  strictly  a 
cVvise  of  the  slaves  on  the  plantation  named  and  not  a  devise  of  all  of  the 
testator's  slaves.     Shelton  v.  Shelton,  1  Wash.  56. 

ABSCOND.— See  the  title  ATTACHMENT. 

In  Dunlop  v.  Harris,  5  Call  16,  it  is  said:  "The  protest  assigns  a  reason  why 
he  did  not  go  to  Clingman  &  M'Gaw;  namely,  that  they  had  absconded.  This 
is  a  word  of  large  import:  It  imports  that  the  parties  did  reside  within  the 
district,  and  had  removed  themselves  privately  and  fraudulently." 

Absence, 

Sec  the  titles  ATTACHMENT;  JUDGMENTS  AND  DECREES;  SERVICE 

OF  PROCESS. 
As  ground  for  continuance,  see  the  title  CONTINUANCES.     Absence  for 
seven  years  as  presumption  of  death,  see  the  title  PRESUMPTIONS  AND  BUR- 
DEN OF  PROOF. 
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ABSOLUTE  ESTATE.— In  Bowen  v.  Bowen,  87  Va.  438,  12  S.  E.  885,  it  is 
said:  "The  words,  'In  fact,  during  the  life  of  my  said  wife,  I  wish  her  to 
possess  and  enjoy  the  said  property  as  if  she  enjoyed  a  fee-simple  and  absolute 
estate/  fully  express  a  gift  of  the  absolute  property.  So  that  she  not  only  had 
the  right  to  *sell  and  use  all  my  personal  property'  (there  was  no  real  estate 
left  by  the  testator) — a  right  of  absolute  disposal — but  she  was  to  possess  and 
enjoy  a  fee-simple  and  absolute  estate  therein.  This  was  an  absolute  gift  of 
the  property.''     See  the  title  WILLS. 

ABSOLUTE  INTEREST.— A  policy  of  insurance  required  that  any  in- 
terest in  property  insured  not  absolute,  or  that  is  less  than  a  perfect  title, 
must  be  represented  to  the  company  and  expressed  in  the  policy.  In  con- 
sidering this  provisioin  the  court  says:  "The  first  part  of  this  condition,  'any 
interest  in  property  insured,  not  absolute,'  has  been  judicially  construed  in 
other  cases  as  referring  to  the  character  or  quality  of  the  estate.  The  term 
absolute,  in  such  a  condition  has  been  held  to  be  synonymous  with  vested, 
jiud  used  in  contradistinction  to  contingent  or  conditional.  Hough  v.  City 
Fire  Ins.  Co.,  29  Conn.  R.  10."  Wooddy  v.  Old  Dominion  Ins.  Co.,  31  Gratt. 
;i62.     See   the   title   FIRE   INSURANCE. 

ABSOLUTELY.— In  State  v.  Tetrick,  34  W.  Va.  137,  11  S.  E.  1002,  it  is  said: 
"While,  in  a  general  sense,  it  may  be  said  that  the  word  'necessary,'  like  the  word 
'perfect,'  implies  the  superlative  degree,  and  that,  therefore,  when  a  thing  is 
declared  to  be  necessary,  it  is  essential,  and  ex  vi  termini  implies  all  that  would 
be  expressed  by  the  words  "absolutely  necessary,"  still  the  word  absolutely 
is  not  unfrequently  used  to  emphasize  the  degree  of  necessity  when  it  is  intended 
to  express  an  extreme  case.  This  latter  use  is  sanctioned  by  custom,  and  it 
cannot  be  said  to  be  either  improper  or  meaningless." 

In  McComb  v.  McComb,  96  Va.  781,  32  S.  E.  453,  it  is  said:  "The  language 
by  which  the  testator  disposed  of  the  remainder  in  each  case  is  substantially  the 
same  except  that  in  the  latter  the  words  'then  living'  are  omitted,  and  the  word 
'absolutely'  is  substituted  for  the  term  'in  fee-  simple.'  It  is  evident  why  the 
word  absolutely  was  sustained  for  the  term  'in  fee  simple.'  The  former  is 
the  word  by  which  the  largest  estate  in  personal  property  is  best  expressed,  and 
the  latter  is  the  usual  and  technical  term  for  a  like  estate  in  real  property." 

ABSOLUTE  PROPERTY.— That  these  words  may  be  limited  by  the  context, 
see  Wallace  v.  Taliaferro,  2  Call  463-4G5. 

ABSOLUTE  TITLE.— As  to  whether  the  words  absolute  title  imports  cove- 
nants of  general  waranty,  see  Morrison  v.  Waggy,  43  W.  Va.  405,  27  S.  E.  316. 
And  see  generally,  the  titles  COVENANTS;  VENDOR  AND  PURCHASER. 

ABSTRACT.— In  Dickinson  v.  Railroad  Co.,  7  W.  Va.  413,  it  is  said:  "An 
abstract  of  a  judgment  or  title  is  not  the  same  as  a  copy  of  a  judgment  or  title. 
An  'abstract  of  a  title'  is  a  brief  account  of  all  the  deeds  upon  which  the  title 
rests;  a  synopsis  of  the  distinctive  portions  of  the  various  instruments  which 
constitute  the  muniments  of  title.  See  Preston  on  abstracts  of  title;  Wharton's 
Diet.,  2d  Lond.  Ed.;  Bouvier's  Law  Diet.  47.  An  abstract,  ordinarily,  means  a 
mere  brief  and  not  a  copy  of  that  from  which  it  is  taken." 


ABSTRACT  INSTRUCTIONS.— An  instruction  is  abstract  if  no  evidence 
tends  to  show  the  facts  it  supposes,  and  ought  not  to  be  given.  Carrico  v.  W. 
Va.  Cent.  &  P.  R.  Co..  39  W.  Va.  86.  19  S.  E.  571.  See  the  title  INSTRUC- 
TIONS. 

Abuse  of  Process. 

See  the  title  SUMMONS  AND  PROCESS. 

Abusive  Lan^ua^e. 

See  the  title  LIBEL  AND  SLANDER. 

ABUTTING  OWNERS. 

I.  Clianging  Grade  of  Streets,  eo. 
n.  Definition  of  Additional  Servitude,  63. 
m.  Location   of  Steam   Railroads   on   Streets   and   High- 
ways, 63. 
IV.  Location  of  Street  Railroads  on  Streets  and  Highways,  69. 
V.  Erection  of  Telegraph  and  Telephone  Poles  on  Streets  and 

Highways,  69. 
VI.  Building  Approaches  to  Bridges,  7o. 
VII.  Occupation  of  Street  by  Abutting  Owners,  7o. 
VIII.  Erection  of  Market  Houses  by  Municipality,  7o. 
IX.  Excavations  in  Street  by  Abutting  Owners,  7o. 

CROSS  REFERENCES. 

See  the  titles  ADJOINING  LANDOWNERS;  BRIDGES;  EMINENT 
DOMAIN;  MUNICIPAL  CORPORATIONS;  NUISANCES;  SPECIAL  AS- 
SESSMENTS; STREET  RAILROADS;  STREETS  AND  HIGHWAYS; 
TELEGRAPHS  AND  TELEPHONES. 


I.  Changing  Grade  of  Streets. 

There  is  a  well  recognized  distinc- 
tion existing  between  the  liability  for 
injury  in  states  where  the  constitu- 
tional provision  is  only  against  the 
"taking"  of  property  without  just  com- 
pensation, and  the  liability  in  those 
states  where  the  constitution  prohibits 
both  the  "taking  and  damaging"  of  pri- 
vate property  without  just  compensa- 
tion. This  distinction  must  be  borne 
in  mind  in  the  following  discussion,  as 
the  provisions  of  the  constitution  of 
Virginia  was  formerly  applicable  only 
where  the  property  was  taken  for  pub- 
lic uses,  while  the  constitution  of  West 


Virginia  protects  against  damaging  as 
well  as  taking.  Johnson  v.  Parkers- 
burg,  16  W.  Va.  402;  Hutchinson  v. 
Parkersburg,  25  W.  Va.  226;  Jordan 
V.  Benwood,  42  W.  Va.  312,  26  S.  E. 
266;  Harrisonburg  v.  Roller,  97  Va. 
582,  34  S.  E.  523;  Smith  v.  Alexandria, 
33  Gratt.  208;  Kehrer  v.  Richmond,  81 
Va.  745. 

"The  law  books  tell  us  that;  for  grad- 
ing streets,  or  changing  grade,  or  other 
lawful  works  done  by  a  city  or  town, 
no  action  lies  for  consequential  inju- 
ries to  adjoining  property  if  the  work 
be  done  skillfully  and  not  negligently; 
but  we  must  not  be  misled  by  the  text 


60 


ABUTTING  Owners 


61 


ot  the  older  books  in  this  matter,  as 
they  lay  down  the  rule  under  constitu- 
tions saying  that  private  property  shall 
not  be  taken  for  public  use  without 
compensation,  and  there  could  be  no 
liability  where  merely  damage  to  ad- 
joining property  resulted  from  the 
work,  but  only  when  the  property  was 
taken,  or  the  injury  was  equivalent  to 
its  taking.  But  our  constitution  of 
1872  added  the  word  'damaged'  to  the 
language  of  the  former  constitution,  so 
that  the  clause  in  §  9,  art.  3,  is  'Private 
property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensa- 
tion.' Under  this  change  it  is  settled 
that,  where  once  the  grade  has  been 
actually  established,  and  improvements 
on  property  have  been  made  with  ref- 
erence to  that  grade,  and  that  grade  is 
changed  by  raising  or  depressing  it,  and 
damage  results  to  the  property,  the  mu- 
nicipality must  answer  it,  though  the 
work  was  free  from  negligence.  John- 
son V,  Parkersburg,  16  W.  Va.  402; 
Hutchinson  v,  Parkersburg,  25  W.  Va. 
226."  Blair  v.  Charleston,  43  W.  Va.  62, 
26  S.  E.  341. 

Under  the  Virginia  Constitution. — 
Under  the  constitutional  provision  of 
Virginia,  which  only  protected  against 
taking  property  for  public  use,  a  mu- 
nicipal corporation,  when  authorized  by 
its  charter,  might  make,  improve,  open, 
and  grade  its  streets  and  sidewalks, 
and  if  in  so  doing  it  exercised  reasona- 
ble care  and  skill,  it  was  not  answerable 
to  an  owner  of  an  adjacent  lot,  whose 
land  was  not  actually  taken,  for  con- 
sequential damages  to  his  premises,  un- 
less such  liability  was  expressly  created 
by  its  charter,  or  by  statute.  Harrison- 
burg V.  Roller,  97  Va.  582,  34  S.  E. 
•'i23;  Smith  v,  Alexandria,  33  Gratt.  208; 
Kehrer  v.  Richmond,  81  Va.  745;  Home 
Building,  etc.,  Co.  v,  Roanoke,  91  Va. 
52,  20  S.  E.  895;  Stearns  v.  Richmond, 
88  Va.  992,  14  S.  E.  847;  Powell  v. 
Wytheville,  95  Va.  73,  27  S.  E.  805; 
Roanoke  Gas  Co.  v,  Roanoke,  88  Va. 
810,  14  S.  E.  665. 

A      municipal      corporation,      acting 


within  the  scope  of  its  powers .  with 
reasonable  care  and  skill,  in  opening, 
grading  and  improving  its  streets,  wa« 
not  liable  to  the  adjacent  owner  whose 
land  was  not  actually  taken,  for  con- 
sequential damages  to  his  premises,  un- 
less there  was  a  provision  in  its  char- 
ter, or  in  some  statute,  creating  the 
liability.  It  was  damnum  absque  in- 
juria. Smith  V,  Alexandria,  33  Gratt 
208;  Kehrer  v.  Richmond,  81  Va.  745. 

Every  landowner,  however,  is  entitled 
to  lateral  support  for  his  soil  as  against 
the  adjoining  soil,  whether  it  is  owned 
by  the  public  or  by  private  persons, 
and  he  may  recover  damages  directly 
resulting  from  the  removal  of  such  sup- 
port. Hence,  when  in  the  authorized 
execution  of  public  works  excavations 
are  made,  and  the  soil  of  a  private  in- 
dividual gives  way  in  consequence  of 
being  deprived  of  this  lateral  support, 
there  is  a  taking  to  the  extent  of  such 
deprivation,  for  which  he  is  entitled  to 
damages.  Stearns  v,  Richmond,  88  Va. 
992,  14  S.  E.  847. 

Changes  in  the  grade  of  streets  can 
be  made  only  by  authority  of  the  city 
council  previously  given,  and  changes 
made  therein  without  such  authority 
cannot  be  validated  by  subsequent  rat- 
ification. At  all  events,  rights  of  action 
which  accrued  to  abutting  owners  by 
reason  of  such  change  of  grade  cannot 
be  divested  by  a  subsequent  validating 
ordinance.  Page  v,  Belvin,  88  Va.  985, 
14  S.  E.  843. 

Present  Virginia  Constitution.— But 
these  decisions  would  hardly  hold  good 
under  the  present  constitution,  which 
contains  a  "damaging"  as  well  as  a  tak- 
ing clause. 

Ownership  of  Fee.— The  owners  of 
lots  abutting  on  the  streets  own  the 
fee  in  those  streets,  subject  to  the  law- 
ful use  thereof  by  the  city.  Page  v, 
Belvin.  88  Va.  985,  14  S.  E.  843,  fol- 
lowing Western  Union  Tel.  Co.  v,  Wil- 
liams, 86  Va.  700,  11  S.  E.  106;  Hodges 
V.  Seaboard,  etc.,  R.  Co.,  88  Va.  653, 
14   S.    E.  380. 
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Under  West  Virginia  Constitution.— 

But  in  West  Virginia  if  a  municipal  cor- 
poration, in  changing  the  grade,  by 
raising  or  depressing  its  streets,  per- 
manently damages  private  property 
without  acquiring  the  right  to  do  so, 
and  if  demanded,  by  paying  just  com- 
pensation therefor,  it  violates  §  9  of 
the  bill  of  rights,  which  declares  that 
private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just 
compensation.  Johnson  v.  Parkersburg, 
16  W.  Va.  402,  cited  with  approval  in 
Fox  V.  Baltimore,  etc.,  R.  Co.,  34  W. 
Va.  466,  12  S.  E.  757. 

And  if  the  owner  of  a  lot  near  a  town 
builds  a  dwelling  house  on  his  lot  and 
improves  it  otherwise,  and  afterwards 
the  limits  of  the  town  are  e.xtended, 
and  the  town  opens  a  new  street  or  ex- 
tends the  old  one,  which  does  not  pass 
through  this  lot  but  passes  along  one 
of  the  boundaries  of  the  lot,  and  in 
grading  and  improving  the  street  the 
town  damages  permanently  this  lot  and 
dwelling  without  acquiring  a  right  to 
do  so  from  the  owner  and  on  de- 
mand paying  him  a  just  compensation 
therefor,  the  owner  of  the  lot,  by  virtue 
of  §  9  of  the  bill  of  rights  of  West 
Virginia,  has  a  right  to  recover  of  thisrf' 
towij  in  an  action  on  the  case  the  dam- 
ages which  he  has  thus  sustained. 
Hutchinson  v.  Parkersburg,  25  W.  Va. 
226. 

Change  of  Natural  Grade. — If  a  street 
be  opened  and  used  upon  the  natural 
surface  as  a  grade  line,  and  it  is  recog- 
nized and  treated  by  a  city  or  town  as 
a  public  street,  and  owners  of  lots  upon 
it  build  with  reference  to  such  natural 
grade  line,  and  it  is  changed,  the  city 
or  town  is  liable  to  lot  owners  for  dam- 
ages consequential  upon  the  change  of 
'  grade,  though  no  grade  for  the  street 
was  ever  adopted  by  the  municipality 
under  §  9,  art.  3  of  the  constitution. 
Srch  natural  grade  thus  became  the 
established  grade.  Blair  v.  Charleston, 
43  W.  Va.  62,  26  S.  E.  341. 

Damages  Done  by  Surface  Water. — 
But    the    constitutional    provision    that 


private  property  shall  neither  be  taken 
nor  damaged  for  a  public  use  without 
just  compensation  does  not  render  a 
municipality  liable  to  a  lot  owner  whose 
property  is  damaged  by  a  change  in 
the  grade  of  a  street  whereby  surface 
waters  are  thrown  upon  it,  if  a  private 
individual  or  corporation  might  have 
inflicted  a  like  injury  to  a  lot  owner 
without  being  answerable  to  him 
therefor.  In  other  words,  this  provi- 
sion of  the  constitution  was  not  de- 
signed to  make  municipal  corporations 
liable  to  make  compensation  in  dam- 
ages where  an  individual  would  not 
have  been  liable  for  causing  injuries 
or  damages  of  the  same  character.  Jor- 
dan V.  Benwood,  42  W.  Va.  312,  26  S. 
E.  266. 

A  city  is  not  liable  for  damages  to  a 
lot  owner  because  the  change  of  grade 
of  a  street  prevents  surface  water  of 
the  lot  from  flowing  off.  It  is  not 
different  even  if  the  surface  water  is, 
by  reason  of  such' change  of  grade,  in- 
creased in  quantity  upon  the  lot,  if  not 
cast  in  a  mass  or  body  upon  the  prem- 
ises. Nor  is  a  city  liable  for  mere  sur- 
face water  flowing  from  a  street  upon 
an  adjoining  lot.  Jordan  v.  Benwood, 
42  W.   Va.   312,  26   S.    E.   266. 

Where  a  town,  in  grading  its  streets, 
raises  the  grade  so  as  to  cast  the  sur- 
face water  on  an  adjoining  lot  occu- 
pied by  a  storeroom,  if  the  grade  of 
such  street  is  not  raised  in  violation  of 
the  constitution,  or  some  statute  law. 
or  the  charter  of  the  town,  no  action 
can  be  maintained  by  the  adjoining  lot 
owner  for  damages  sustained  by  reason 
of  casting  of  surface  water  on  the  ad- 
joining lot,  unless  the  surface  water  is 
collected  in  a  body  and  cast  upon  the 
lot.  Yeager  v.  Fairmont,  43  W.  Va. 
259,  27  S.  E.  234. 

Purchase  after  Grade  Established. — 

Though  an  owner  purchases  after  the 
municipality  has  established  a  paper 
grade  line,  but  before  actual  physical 
fjrading  conforming  a  street  to  that 
line,  that  will  not  preclude  his  recovery 
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for  damage  to  his  lot;  but  he  cannot 
recover  for  damages  to  buildings 
erected  after  the  adoption  of  such  paper 
grade.  He  must  conform  to  such  grade 
line.  Blair  v.  Charleston,  43  W.  Va. 
62,  26  S.  E.  341. 

Elements  and  Measure  of  Damages 
from  Change  of  Grade. — In  estimating 
damages  to  property  from  a  change  of 
grade  in  a  street,  'all  damage  and  in- 
jury arising  from  the  change  causing  a 
diminution  in  the  value  of  the  prop- 
erty are  to  be  regarded,  abating  all 
special  benefits  to  the  property  enhanc- 
ing its  value  arising  from  the  change 
of  grade,  but  not  general  benefits  shared 
by  the  property  owner  in  common  with 
others  in  the  community  at  large.  The 
question  is  one  of  damage,  less  special, 
but  not  less  general,  benefit.  Blair  v. 
Charleston,  43  W.  Va.  62,  26  S.  E.  341. 

The  measure  of  damages  for  injury  to 
property  from  change  of  a  street  grade 
line  is  that  sum  which  will  make  the 
owner  whole;  that  is,  the  diminution 
of  the  market  value  from  the  change. 
If  the  market  value  is  as  much  immedi- 
ately after  as  immediately  before  the 
change,  no  damages  can  be  recovered. 
Blair  v.  Charleston,  43  W.  Va.  62,  26 
S.  E.  341. 

Opinions  of  witnesses  as  to  the  value 
of  property  before  and  after  a  change 
in  a  street's  grade  are  admissible  as 
evidence  in  actions  against  municipal 
corporations  for  damage  flowing  from 
such  change.  Blair  v.  Charleston,  43 
W.  Va.  62,  26  S.  E.  341.  See  the  title 
EXPERT  AND  OPINION  EVI- 
DENCE. 

11.  Definition  of  Additional 
Servitude. 

According  to  the  Virginia  cases,  an 
additional  servitude  may  be  said  to  be 
another  physical  appropriation,  and 
hence  another  taking,  and  must  be  com- 
pensated. Opinion  of  Mr  Justice  Mc- 
Kenna  in  Meyer  v,  Richmond,  172  U. 
S.  82. 


in.  Location  of  Steam  Rail- 
roads on  Streets  and 
Highways. 

Where  the  owners  of  lots  abutting 
on  streets  own  the  fee  of  the  lands  to 
the  middle  of  the  street,  subject  to 
the  right  of  the  public  to  travel  over 
it,  the  location  of  a  railroad  track  on 
the  street  is  an  additional  burden  for 
which  compensation  must  be  made  to 
the  owner.  Hodges  v.  Seabord,  etc., 
R.  Co.,  88  Va.  653,  14  S.  E.  380;  Rich- 
mond Traction  Co.  v.  Murphy,  98  Va. 
104,  34  S.  E.  982;  Stewart  v.  Ohio  River 
R.  Co.,  38  W.  Va.  438,  18  S.  E.  604; 
Spencer  v.  Pt.  Pleasant,  etc.,  R.  Co., 
23  W.  Va.  406;  Guinn  v.  Ohio  River  R. 
Co.,  46  W.  Va.  151,  33  S.  E.  87;  Mayo 
V.  Murchie,  3  Munf.  358;  Fox  v,  Balti- 
more, etc.,  R.  Co.,  34  W.  Va.  466,  12 
S.  E.  757. 

"The  occupation  of  a  street  by  a  rail- 
road company  is  the  imposition  of  an 
additional  burden  or  servitude  upon, 
and  a  taking  of  the  property  of  the 
owner  of  the  fee,  within  the  Qieaning 
of  the  constitutional  provision  which 
forbids  the  taking  of  private  property 
for  public  use  without  compensation. 
Petersburg  R.  Co.  v.  Burtons,  5  Va.  L. 
J.  460;  Western  Union  Tel.  Co.  v,  Wil- 
liams, 86  Va.  696,  11  S.  E.  106;  Hodges 
V.  Seaboard,  etc.,  R.  Co.,  88  Va.  653, 
14  S.  E.  380. 

"With  respect  to  the  abutting  owner, 
highways  may  be  divided  into  two 
classes:  First,  those  in  wbich  the  public 
have  an  easement;  second,  those  in 
which  the  public  have  the  fee.  In  re- 
spect to  the  first  class,  the  abutting 
owner  is  entitled  to  every  right  and  ad- 
vantage in  that  part  of  the  street  of 
which  he  owns  the  fee,  not  required 
by  the  public.  He  has  the  entire  right 
and  property  in  the  soil  subject  to  the 
easement  of  the  public.  The  easement 
of  the  public  is  the  right  to  use  and  im- 
prove the  street  for  the  purposes  of  a 
highway  only.  A  railroad  on  the  street, 
being  foreign  to  such  purposes,  is  an 
interference  with  the  adjoining  owner's 
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property  rights  in  the  soil,  and  an 
acquisition  or  taking  of  an  estate  or 
interest  in  his  land,  for  which  he  is 
entitled  to  compensation  as  in  other 
cases."  Hodges  v.  Seaboard,  etc.,  R. 
Co.,  88  Va.  653,  14  S.   E.  380. 

Location  beyond  Limit  of  Premises. 
— Ordinarily,  the  fee  of  the  abutting 
lot  owner  extends  to  the  center  of  the 
street,  subject  to  the  easement  of  the 
public;  and  the  construction  and  oper- 
ation of  a  steam  railway  over  that  part 
of  the  street  upon  which  his  lot  fronts 
is  an  additional  burden  for  which  the 
law  provides  compensation,  but  §  1093 
of  the  Va.  Code  was  not  intended  to 
give  an  abutting  owner  the  rights  to 
have  estimated  as  an  impairment  to  the 
value  of  his  lot  anything  by  reason 
of  the  location  of  the  road  beyond  the 
limits  of  his  premises.  Richmond 
Traction  Co.  v.  Murphy,  98  Va.  104,  34 
S.  E.  982,  approved  in  Fisher  v.  Sea- 
board, etc.,  R.  Co.,  102  Va.  363,  46  S. 
E.  381. 

Nuisances. —  But  while  a  railroad 
company,  building  its  road  through 
streets  of  which  the  fee  is  in  the  abut- 
ting owners,  is  liable  to  the  owner  for 
damage  sustained,  yet  after  paying  the 
damage  estimated  they  are  not  liable 
for  a  nuisance.  Spencer  v.  Pt.  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  406;  Watson  v, 
Fairmont,  etc.,  R.  Co.,  49  W.  Va.  628, 
39  S.  E.  193. 

Liability  of  Lessee  of  Railroad. — 
Where  a  railroad  company  builds  its 
road  in  a  street,  and  thereby  injures 
access  to,  and  damages,  a  lot  abutting 
on  the  street,  such  damage  is  original 
and  permanent;  and  the  company  build- 
ing the  road  is  liable,  but  a  company 
subsequently  leasing  and  operating  the 
road  is  not  liable  therefor.  Guinn  v, 
Ohio  River  R.  Co.,  46  W.  Va.  151,  33 
S.  E.  8"7. 

Construction  and  Operation  Where 
Railroad  Acts  under  Legislative  Au- 
thority.— When  a  railroad  company 
is  authorized  by  the  legislature  by 
an  express  statute,  or  when  author^ 
ized  by  a  town  council  by  the  authority 


of  a  legislative  statute,  the  owner  of 
the  fee  in  a  street  and  of  the  adjoining 
lot  is  entitled  to  no  compensation  for 
injury  to  his  lot  by  the  construction 
of  a  railroad  in  the  street,  whether  a 
horse  railroad  or  a  steam  railroad. 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co., 
23  W.  Va.  406;  Watson  v,  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  539,  39  S.  E. 
193;  Fisher  v.  Seaboard,  etc.,  R.  Co., 
102  Va.  363,  46  S.  E.  381  (damages  from 
noises,  jarring  and  shaking  of  build- 
ings and  smoke  incident  to  the  running 
of  them);  Meyer  v.  Richmond,  172  U. 
S.  82. 

A  railroad  company  acting  under  au- 
thority of  law,  whose  road  is  con- 
structed and  operated  with  judgment 
and  caution,  and  without  negligence,  is 
not  liable  to  an  adjacent  landowner  for 
damages  resulting  from  the  noises,  jar- 
ring and  shaking  of  buildings,  dust  and 
smoke  incident  to  the  running  of  trains. 
No  action  lies  for  the  loss  or  inconven- 
ience resulting  from  doing  an  author- 
ized act  in  an  authorized  way.  Fisher 
V.  Seaboard  Air  Line  Railway  Co.,  102 
Va.  363,  46  S.  E.  381. 

"This  court  has  held  in  the  case  of 
Arbenz  v.  Railway  Co.,  33  W.  Va.  11, 
10  S.  E.  14,  that  'the  use  by  a  railroad 
under  legislative  authority  of  the  street 
of  a  city  in  its  ordinary  use,  as  a  means 
of  travel  and  transportation,  is  not  an 
abandonment  or  perversion  of  the 
street  from  its  original  purposes.  To 
construct  and  operate  such  lines,  it  is 
necessary  that  cities  shall  be  traversed 
by  them.  The  city  is  necessarily  tra- 
versed by  and  through  its  streets,  and 
by  laying  a  railroad  track  through  or 
along  a  public  street  the  use  and  com- 
fort of  the  latter  as  a  highway  must  be 
somewhat  impaired.  When  this  is  done 
under  proper  authority,  it  is  but  the 
assertion  of  so  much  of  the  sovereign 
power  and  discretion,  by  which  the  en- 
joyment of  one  right  or  easement  is 
abridged,  that  the  public  may  have  an- 
other deemed  to  be  of  greater  value. 
This  doctrine  is  especially  true  in  this 
state,  because  our  constitution  (art.  11, 
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§  9)  expressly  declares  that  all  railroads 
shall  be  public  highways,  free  to  all 
persons  for  the  transportation  of  their 
persons  and  their  property.  The  use 
of  a  street,  therefore,  in  this  state  by  a 
railroad  for  its  track,  is  not  an  abandon- 
ment of  the  easement,  but  simply  the 
imposition  of  an  additional  servitude 
for  the  benefit  of  the  public.'"  Yates 
V,  West  Grafton,  34  W.  Va.  783,  12  S. 
E.   1075. 

Improper  Construction  and  Opera- 
tion.— But  though  a  railroad  company 
has  authority  from  a  city  to  build  its 
road  in  the  street,  yet  it  is  liable  to  an 
adjoining  lot  owner  for  damages  flow- 
ing from  its  construction  and  opera- 
tion. Guinn  v.  Ohio,  etc.,  R.  Co.,  46  W. 
Va.  151,  33  S.  E.  87. 

"It  is  well  settled  in  this  state  that, 
though  a  railroad  company  has  legal 
authority  to  build  a  railroad  in  a  street, 
yet,  if  the  same  work  injury  to  an  abut- 
ting property  owner,  he  may  recover 
of  the  company  damages  therefor. 
Stewart  v.  Railroad  Co.,  38  W.  Va.  438, 
18  S.  E.  604."  Guinn  v.  Ohio  River  R. 
Co.,  46  W.  Va.  151,  33  S.  E.  87. 

A  railroad  company,  with  the  assent 
of  the  municipal  authorities,  may  con- 
struct and  operate  its  railroad  along  a 
public  street  or  city,  in  a  cut  or  exca- 
v?tion  below  the  common  level  of  the 
remaining  portion  of  the  street,  in  such 
manner  as  will  appropriate  a  portion 
of  the  street  to  the  exclusive  use  of  the 
railroad  company,  provided  such  exca- 
vation does  not  occupy  the  entire  street, 
oi  such  considerable  portion  thereof 
as  would  substrint'.ally  prevent  the  use 
of  the  street  by  the  general  public,  and 
provided,  further,  that  it  does  not  un- 
necessarily impair  the  usefulness  of  the 
street  as  a  highway  for  the  general 
public.  Under  this  statute,  the  abutting 
lot  owners,  whether  they  own  the  fee 
in  the  ground  covered  by  the  street  or 
not,  will  not  be  entitled  to  enjoin  the 
railroad  company  from  making  such  ex- 
cavation and  constructing  its  road 
along  the  street  in  a  careful  and  proper 
manner,  unless,  in  doing  so,  the  injury 
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to  the  lot  owner  will  be  such  as  will 
entirely  destroy  the  value  of  his  prop- 
erty, and  therefore  be  equivalent  to  a 
virtual  taking  of  it  by  the  railroad  com- 
pany. Arbenz  v.  Wheeling,  etc.,  R.  Co., 
33  W.  Va.  1,  10  S.  E.  14. 

Whether  a  railroad  is  properly  con- 
structed or  not,  so  far  as  it  affects  ad- 
jacent land  owners,  is  to  be  determined 
by  the  duties  and  obligations,  which  the 
law  imposes  upon  the  company,  and 
not  by  the  manner  in  which  other  roads 
are  constructed.  Norfolk,  etc.,  R.  Co. 
V,  Carter,  91  Va.  587,  22  S.  E.  517. 

Liability  of  City. — Where  work  is 
done  by  a  railroad  company  in  a  street 
of  a  city,  under  authority  from  the  city 
to  occupy  the  street  for  its  track,  the 
city  is  not  liable  to  adjoining  lot  own- 
ers for  injury  to  their  lots  from  such 
work,  but  they  must  look  to  the  com- 
pany. Jordan  v,  Ben  wood,  42  W.  Va. 
312,  26  S.  E.  266. 

Use  of  County  Road  under  Authority 
from  City. — Where  the  municipal  au- 
thorities of  a  town,  under  their  general 
powers  conferred  by  statute  with  refer- 
ence to  streets,  alleys,  etc.,  authorize  a 
railroad  company  to  use  a  portion  of  a 
county  road  which  has  been  included 
within  the  limits  of  such  towns,  for 
the  purpose  of  constructing  its  railroad 
along  the  same,  in  accordance  with  the 
statute  which  provides  for  such  con- 
struction, it  was  held  that  the  owners 
of  lots  and  lands  adjoining  such  roads, 
along  which  the  railroad  is  constructed, 
whether  they  own  the  fee  in  the  ground 
occupied  by  the  road  or  not,  cannot  en- 
join the  railroad  company  from  con- 
structing its  railroad  along  the  road  in 
the  manner  required  by  the  statute,  un- 
less the  injury  therefrom  will  entirely 
destroy  the  value  of  his  property,  and 
thereby  be  equivalent  to  a  taking  of 
it  by  the  railroad  company.  Yates  v. 
West  Grafton,  34  W.  Va.  783,  12  S.  E. 
1075,  citing  Arbenz  v.  Railroad  Co.,  33 
W.  Va.  11,  10  S.  E.  14. 

Injuries  to  Access  to  a  Street. — 
Where  the  building  of  a  steam  railroad 
injures  the  access  to  a  street  and  dam- 
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ages  a  lot  abutting  thereon,  such  dam- 
age is  original  and  permanent,  and  the 
company  building  the  road  is  liable,  but 
a  company  subsequently  leasing  and  ap- 
propriating the  road  is  not  liable  there- 
for. Guinn  v.  Ohio  River,  etc.,  R.  Co., 
40  W.  Va.  151,  33  S.  E.  87;  Norfolk,  etc., 
R.  Co.  V,  Carter,  91  Va.  587,  22  S.  E. 
517. 

Obstructing  Flow  of  Water.— Where 
a  railroad  company  makes  an  embank- 
ment in  a  street  on  which  to  lay  its 
track,  and  so  negligently  constructs  it 
as  to  obstruct  or  close  a  culvert  already 
there  for  passage  of  water,  and  by  rea- 
son thereof  at  times  water  from  rain 
or  snow  collects  and  floods  an  adjoining 
lot,  its  owner  may  recover  damages. 
Henry  v.  Ohio  River  R.  Co.,  40  W.  Va. 
'234,  21   S.   E.  863. 

Depositing  Earth,  etc.,  on  Abutting 
Property. — Although  a  railroad  com- 
pany may  have  purchased  from  the 
owner  a  right  of  way  over  his  land  for 
the  purpose  of  constructing  its  road- 
bed, yet  if,  in  constructing  its  roadbed, 
it  deposits  on  other  lands  of  such 
owner,  without  his  consent,  earth,  stone, 
gravel,  or  any  matter,  and  allows  it  to 
remain  there,  the  company  is  liable  to 
the  owner  for  the  injury  thereby  sus- 
tained. Compensation  for  such  injury 
is  not  included  in  assessing  damages  for 
the  right  of  way,  and  the  plaintiff  is 
not  barred  of  his  right  to  recover  such 
compensation  by  the  conveyance  of  the 
right  of  way  to  the  defendant.  Norfolk, 
etc.,  R.  Co.  V.  Carter,  91  Va.  587,  22  S. 
E.  517. 

Ownership  of  Fee. — Where  the  ques- 
tion is  whether  abutting  owners  are  en- 
titled to  compensation  from  a  railroad 
company  legally  occupying  a  street,  it 
is  immaterial  whether  the  lot  owners 
own  the  fee  of  the  street  to  its  center 
or  whether  they  claim  to  the  edge  of 
the  street.  Spencer  v.  Railroad  Co.,  23 
W.  Va.  422,  citing  Mayo  v.  Murchie, 
3  Munf.  358;  Boiling  v.  Petersburg,  3 
Rand.  563;  James  River,  etc.,  Co.  v. 
Anderson,  12  Leigh  278;  Norfolk  v. 
Chamberlaine,  29  Gratt.   534;  Skeen  v. 


Lynch,  1  Rob.  186;  Talbott  v.  Railroad 
Co.,  31  Gratt.  685;  Warwick  v.  Mayo, 
15  Gratt.  528;  Wheeling  v,  Campbell, 
12  W.  Va.  36. 

"It  is  now  well  settled  by  the  great 
weight  of  authority  that,  where  the  fee 
of  a  street  is  in  the  abutting  ow«er,  he 
may  recover  for  the  additional  burden 
caused  by  a  railroad  laid  on  the  street. 
The  cases  which  deny  compensation  in 
any  case,  on  the  ground  that  a  railroad 
is  a  legitimate  use  of  a  highway,  are 
so  clearly  against  good  sense  and  rea- 
son, that  we  do  not  think  they  require 
further  discussion."  Hodges  v.  Sea- 
board, etc.,  R.  Co.,  88  Va.  653,  14  S.  E. 
380,  followed  in  Page  v.  Belvin,  88  Va. 
985,  14  S.  E.  843. 

"It  is  well  settled  by  the  common  law 
and  the  adjudications  of  our  courts,  that 
coterminous  owners  of  lots  abutting  on 
streets,  in  cases  like  the  present,  own 
the  fee  in  the  land  to  the  middle  of  the 
street,  subject  to  the  easement  in  the 
public  for  the  purposes  of  travel.  Do- 
vaston  V.  Payne,  2  Smith's  Lead.  Cas. 
199;  Boiling  v.  Petersburg,  3  Rand.  563; 
Warwick  v.  Mayo,  15  Gratt.  545;  Pe- 
tersburg R.  R.  V.  Burtons,  5  Va.  L.  J. 
460;  1  Min.  Inst.  120."  Hodges  v.  Sea- 
board, etc.,  R.  Co.,  88  Va.  653,  14  S.  E. 
380. 

If  a  railroad  company  with  the  con- 
sent of  a  town  council  builds  its  road 
through  a  street  of  a  town,  the  fee  of 
the  ground,  on  which  the  street  is  lo- 
cated, being  in  the  adjoining  owners  of 
the  lots,  the  railroad  company  does  not 
take  the  property  of  such  lot  owners, 
but  only  an  easement  from  such  town 
council,  a  simple  right  of  way  so  long 
as  the  council  has  an  easement  in  such 
ground  to  use  it  as  a  street.  Spencer 
V.  Pt.  Pleasant,  etc.,  R.  Co.,  23  W.  Va. 
406. 

Injunction. — The  owner  of  lots  and 
lands  adjoining  a  road  along  which  a 
railroad  has  been  consfructed  with  the 
assent  of  the  municipal  authorities, 
whether  they  own  the  fee  in  the  ground 
occupied  by  the  road  or  not,  cannot 
enjoin   the   railroad   from  constructing 
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its  railroad  along  the  road  in  the  man- 
ner required  by  the  statute,  unless  the 
injury  therefrom  will  entirely  destroy 
the  value  of  the  property,  and  thereby 
be  equivalent  to  a  taking  of  it  by  the 
railroad  company.  Yates  v.  West  Graf- 
ton, 34  W.  Va.  783,  12  S.  E.  1076;  Ohio 
River  R.  Co.  v,  Gibbens,  35  W.  Va.  57, 
12  S.  E.  1093;  Arbenz  v.  Wheeling,  etc., 
R.  Co.,  33  W.  Va,  1,  10  S.  E.  14;  Spen- 
cer V.  Pt.  Pleasant,  etc.,  R.  Co.,  23  W. 
Va.  406;  Watson  v.  Fairmont,  etc.,  R. 
Co.,  49  W.  Va.  529,  39  S.  E.  193;  James 
River,  etc.,  Co.  v,  Anderson,  12  Leigh 
278. 

Such  adjoining  lot  owners  have  there- 
fore no  right  as  of  course,  whether 
they  own  the  fee  in  the  ground  covered 
by  such  street  or  not,  to  obtain  an  in- 
junction enjoining  such  railroad  from 
occupying  and  using  such  road,  till  the 
damages  done  to  such  lot  owners  is 
ascertained  and  paid  or  secured  to  be 
paid.  Such  injunction  can  be  obtained 
only  under  peculiar  circumstances. 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co., 
23  W.  Va.  406;  Arbenz  v.  Wheeling, 
etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  14; 
Watson  V,  Fairmont,  etc.,  R.  Co.,  49  W. 
Va.  528,  39  S.  E.  193. 

Action  at  Law  for  Damages. — But 
such  lot  owners,  whether  they  own 
such  fee  in  the  street  or  not,  may,  by 
an  action  at  law,  recover  of  such  rail- 
road company  such  damages  as  they 
might  have  recovered  in  a  common-law 
suit,  had  the  railroad  company  built 
its  road  in  the  street  without  proper 
authority;  for  while  such  railroad  com- 
pany has  built  its  road  by  proper  au- 
thority confjerred  directly  by  the  leg- 
islature or  by  a  town  council  authorized 
so  to  do  by  the  legislature,  it  cannot 
be  regarded  as  committing  a  nuisance 
in  so  building  its  road  and  using  it  in 
a  careful  and  proper  manner.  Yet 
under  §  9,  art.  Ill  of  the  West 
Virginia  constitution  the  railroad  com- 
pany is  liable  for  the  permanent 
damages  it  inflicts  on  such  ad- 
jnir»inqr  lots  in  the  same  manner  as 
if  it   had    built  its   road  without   such 


proper  authority;  but  after  it  has  been 
once  sued  for  such  damages  it  is  not 
liable  to  be  sued  for  the  nuisances, 
which  necessarily  result  from  the  run- 
ning of  its  cars  through  such  street, 
for  in  so  doing  it  is  only  exercising  its 
rights  and  is  not  committing  a  nuisance. 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co., 
23  W.  Va.  406. 

Trespass  on  the  Case — Landlord  and 
Tenant. — In  an  action  brought  to  re- 
cover damages  under  §  9,  art.  3  of  the 
West  Virginia  constitution,  as  com- 
pensation for  permanent  injury  to 
real  estate  by  the  construction  of 
a  railroad  upon  a  street  adjacent 
to  such  property,  it  is  proper  for 
the  owner  to  bring  an  action  for 
trespass  on  the  case,  and  he  may  count 
for  permanent  damages,  and  recover 
the  same  according  to  the  evidence,  al- 
though, when  the  injury  occurred,  he 
was  not  in  the  actual  occupancy  of  the 
property,  but  was  in  constructive  pos- 
session of  the  same  through  his  tenant 
under  a  lease.  Fox  v,  Baltimore,  etc., 
R.  Co.,  34  W.  Va.  466,  12  S.  E.  757. 

In  such  an  action,  he  may  recover 
damages  necessarily  resulting  from  the 
ordinary  and  proper  use  by  the  railroad 
company  of  its  track  in  such  street,  and 
may  give  evidence  developing  the  char- 
acter of  this  ordinary  and  proper  use, 
and  how  it  affects  the  value  of  his  prop- 
erty. Fox  V.  Baltimore,  etc.,  R.  Co.,  34 
W.  Va.  466,  12  S.  E.  757. 

Elements  and  Measure  of  Damages. 
— When  the  fee  of  the  street  is  in  the 
abutting  owner,  and  the  purpose  of  the 
suit  is  to  recover  the  just  compensa- 
tion guaranteed  by  the  constitution,  the 
measure  of  damages  is  the  same  as  in 
any  other  case  of  partial  taking, — the 
difference  in  the  value  of  the  property 
with  and  without  the  railroad;  and  this 
is  the  better  view,  also,  in  cases  where 
there  is  only  a  partial  taking.  Stewart 
V.  Ohio  River  R.  Co.,  38  W.  Va.  438, 
18  S.  E.  604,  citing  Spencer  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  406; 
Guinn  v,  Ohio  River  R.  Co.,  46  W  Va, 
151,  33  S.  E.  87. 
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Where  a  railroad  is  laid  down  in  a 
public  street,  the  abutting  property  is 
damaged,  within  the  meaning  of  §  9, 
art.  3  of  the  West  Virginia  constitution, 
to  the  extent  of  the  depreciation  caused 
by  the  construction  and  operation  of 
the  road.  Stewart  v.  Ohio  River  R. 
Co.,  38  W.  Va.  438,  18  S.  E.  604. 

In  such  case,  if  the  fair  market  value 
of  the  abutting  property  is  as  much  im- 
mediately after  the  construction  of  the 
railroad  as  it  was  immediately  before 
such  improvement  was  made,  no  dam- 
ages are  sustained  for  which  a  recovery 
can  be  had.  Stewart  v.  Ohio  River  R. 
Co.,  38  W.  Va.  438,  18  S.  E.  604. 

The  measure  of  the  damages  is  such 
a  sum  as  will  make  the  owner  whole, — 
that  is,  the  depreciation  of  the  market 
value  of  the  abutting  property,  caused 
i)y  the  railroad  company  laying  their 
track  and  running  their  trains  in  the 
street.  Stewart  v.  Ohio  River  R.  Co., 
38  W.  Va.  438,  18.  S.  E.  604. 

Permanent  Injury. — In  ascertaining 
damage  to  a  lot  from  permanent  injury 
from  the  construction  of  a  railroad  in 
the  street  under  municipal  license,  the 
measure  of  damage  is  the  difference  in 
the  value  of  the  lot  immediately  before 
and  immediately  after  its  construction. 
Guinn  v.  Ohio  River  R.  Co.,  46  W.  Va. 
151,  33  S.  E.  87. 

Rental  Value. — In  estimating  the  per- 
manent damages  the  jury  may  inquire 
into  the  value  of  the  property,  and  as 
a  guide  or  assistance  in  so  doing,  it  is 
not  improper  to  hear  evidence  of  its 
rental  value  or  of  an  oflFer  to  purchase, 
which  the  plaintiflF  has  refused.  Fox  v. 
Baltimore,  etc.,  R.  Co.,  34  W.  Va.  466, 
12  S.  E.  757. 

Danger  from  Fire — Smoke  and  Soot. 
— In  aspertaining  damages  to  a  land- 
owner, flowing  to  the  residue  of  his 
tract,  from  the  construction  of  a  rail- 
road, danger  to  buildings,  fences,  for- 
ests, and  the  like,  from  fire  emanating 
from  locomotives,  may  be  considered 
as  an  element  of  damages,  so  far  as 
such  danger  lessens  the  value  of  such 


residue;  but  such  danger  must  be  real, 
imminent,  and  reasonably  to  be  appre- 
hended,— not  remote  or  merely  possi- 
ble. The  question  is,  is  the  residue 
depreciated  in  value  from  that  cause, 
and  how  much?  Kay  v.  Glade  Creek, 
etc.,  Co.,  47  W.  Va.  467,  35  S.  E.  973; 
Fox  V.  Baltimore,  etc.,  R.  Co.,  34  W. 
Va.  466,  12  S.  E.  757  (smoke  and  soot 
from  engine). 

**When  a  part  of  a  tract  is  taken  for 
railroad  purposes,  danger  from  fire  to 
buildings,  fences,  timber,  or  crops  upon 
the  remainder,  in  so  far  as  it  depreciates 
the  value  of  the  property,  may  be  prop- 
erly considered.  It  is  immaterial  that 
the  railroad  company  is  made  abso- 
lutely liable  for  all  losses  by  fire  which 
originate  from  the  operation  of  the 
road,  whether  from  negligence  or 
otherwise.  Such  a  liability  would 
doubtless  render  the  depreciation  in 
value  less  than  in  cases  where  the  com- 
pany was  liable  only  for  fires  resulting 
from  negligence.  It  is  to  be  borne  in 
mind  that  compensation  is  not  to  be 
given  for  increased  exposure  to  fire,  nor 
for  increased  insurance  rates,  nor  for 
probable  losses  by  fire  in  the  future 
for  which  no  recovery  can  be  had,  but 
simply  for  depreciation  in  the  value  of 
the  property  by  reason  of  danger  from 
fire.  The  evidence  should  be  limited  to 
showing  all  the  facts  in  regard  to  the 
situation  of  the  property  and  improve- 
ments relatively  to  the  railroad,  and 
perhaps  to  showing  the  distance  from 
the  road  to  which  the  danger  extends. 
Kay  V.  Glade  Creek,  etc.,  Co.,  47  W. 
Va.  467,  35  S.  E.  973. 

Set-Off  of  Benefits— Increase  of  Trade. 

— In  fixing  damage  to  a  mill  from  the 
construction  of  a  railroad  in  the  street 
in  front  of  it,  increased  wholesale  trade 
consequent  upon  increased  facility  of 
shipment  from  it  by  reason  of  the  road^ 
may  be  set  off  against  loss  of  local 
retail  trade,  in  fixing  the  value  of  the 
property.  Guinn  v.  Ohio  River  R.  Co., 
46  W.  Va.  151,  33  S.  E.  87.  See  gen- 
erally, the  title  EMINENT  DOMAIN. 
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IV.  Location  of  Street  Railroads 
on  Streets  and  Highways. 

The  occupation  of  a  street  by  an  elec- 
tric street  railway  is  not  generally  con- 
sidered one  of  those  burdens  for  which 
an  abutting  lot  owner  is  entitled  to 
compensation  or  damages.  The  origi- 
nal purposes  for  which  the  street  was 
dedicated  embrace  the  operation  of 
such  a  railway,  so  that  if  an  abutting 
owner  suffers  damage  or  inconvenience 
by  reason  of  such  occupation,  it  is 
damnum  absque  injuria.  This  being  so, 
it  follows  logically  that  the  removal 
from  the  street  of  the  tracks  of  such 
a  company  is  not  in  contemplation  of 
law  a  benefit — certainly  not  such  a  ben- 
efit as  would  compel  the  lot  owner  to 
pay  therefor,  by  having  the  value  off- 
set against  the  just  compensation  due 
from  a  railroad  company  that  had,  un- 
der the  law,  no  right  to  the  location  ex- 
cept upon  the  terms  of  condemning 
the  same,  and  compensating  for  the 
damages  resulting,  to  the  extent  pre- 
scribed by  law.  Richmgnd  Traction 
Co.  V.  Murphy,  98  Va.  104,  34  S.  E.  982; 
Reid  V,  Norfolk  City  Ry.  Co.,  94  Va. 
117,  26  S.  E.  428;  Watson  v.  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  528,  39  S.  E. 
193. 

**We  do  not,  however,  mean  to  say 
that  a  street  railway  may  not  be  so 
constructed  and  operated  as  to  create 
a  new  servitude  upon  the  street  or  bur- 
den upon  the  land,  or  cause  injury  to 
property  rights,  which  would  entitle 
the  abutting  owners  to  compensation, 
or  to  damages  for  the  injury,  but  such 
a  case  is  not  made  by  appellants'  bill." 
Reid  V.  Norfolk  City  R.  Co.,  94  Va. 
117,  26  S.  E.  428. 

The  construction  and  operation,  un- 
der legislative  and  municipal  authority, 
of  an  electric  street  railway  is  not  an 
additional  servitude  upon  a  street,  for 
which  the  abutting  lot  owners  are  en- 
titled to  compensation,  and  a  fortiori 
the  conversion  of  an  existing  single 
track  horse  car  railway  into  a  double 
track  electric   railway  is  not.     Reid  v. 


Norfolk    City    R.   Co.,   94   Va.    117,   26 
S.    E.   428. 

V.  Erection  of  Telegraph  and 

Telephone  Poles  on  Streets 

and  Highways. 

The  erection  of  telegraph  poles  and 
stringing  wires  along  a  public  highway, 
previously  condemned  for  a  public  road, 
constitutes  an  additional  servitude  on 
the  land,  entitling  the  abutting  owners 
to  additional  compensation,  even 
though  it  was  done  under  authority  of 
a  statute.  Western  Union  Tel.  Co.  v, 
Williams,  86  Va.  696,  11  S.  E.  106 
(Judges  Lewis  and  Richardson,  dissent- 
ing); McEldowney  v.  Lowther,  49  W. 
Va.  348,  38  S.  E.  644.  See  generally, 
the  title  TELEGRAPHS  AND  TELE- 
PHONES. 

The  statute  authorizing  the  construc- 
tion of  telegraph  lines  along  any  public 
road,  if  the  use  of  the  highway  be  not 
obstructed,  without  providing  any  com- 
pensation to  the  land  owners,  violates 
the  constitutional  prohibition  against 
taking  private  property  for  public  use 
without  compensation.  Western  Union 
Tel.  Co.  V,  Williams,  86  Va.  696,  11  S« 
E    106. 

Injunction. — But  it  has  been  held  that 
the  erection  of  telephone  poles  along 
the  streets  of  an  incorporated  city,  town 
or  village  with  the  consent  of  the  coun- 
cil thereof,  is  not  such  a  taking  of  pri- 
vate property  for  public  use  as  will  aur 
thorize  the  abutting  lot  owner  to  enjoin 
the  prosecution  of  such  work  until  his 
damages  occasioned  thereby  are*  paid  or 
secured  to  be  paid.  Maxwell  v.  Cen- 
tral District,  etc.,  Tel.  Co.,  51  W.  Va. 
121,  41  S.  E.  125. 

Such  a  privilege  is  a  mere  easement 
carved  out  of,  subservient  and  appurte- 
nant to,  the  public  easement  in  such 
street.  Maxwell  v.  Central  District, 
etc.,  Tel.  Co.,  51  W.  Va.  121,  41  S.  E. 
125. 

Authority  from  Town  Council  Must 
Be  Obtained. — Before  an  individual  or 
company   may   invade    and    destroy    in 
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whole  or  in  part  for  other  public  pur- 
poses a  public  improvement  placed  on 
the  street  by  an  abutting  landowner  in 
front  of  his  property  under  agreement 
with  the  council  of  the  city,  town  or 
village,  specific  authority  for  so  doing 
must  first  be  obtained  from  such  coun- 
cil. Maxwell  v.  Central  District,  etc., 
Tel.  Co..  51  W.  Va.  121,  41  S.  E.  125. 

VL  Building  Approaches 
to  Bridges. 

The  building  of  an  approach  to  an 
elevated  bridge  in  the  streets  of  a  city, 
leaving  a  space  of  about  seven  and  one- 
half  feet  on  each  side,  for  the  conven- 
ience of  the  public  or  adjacent  owners, 
when  there  is  no  actual  encroachment 
on  the  property  of  the  abutting  land- 
owner, does  not  create  any  additional 
servitude  on  the  land,  and  was  not  a 
"taking"  of  private  property,  within 
the  meaning  of  art.  V,  §  14,  of  the  con- 
stitution of  Virginia,  though  the  use  of 
the  property  might  be  thus  impaired. 
The  resulting  damage,  if  any,  was  dam- 
num absque  injuria.  And  it  was  imma- 
terial whether  the  fee  in  the  street  was 
in  the  city,  the  state,  or  the  abutting 
landowner.  Home  Building  Co.  v, 
Roanoke,  91  Va.  52,  20  S.  E.  895. 

VIL  Occupation  of  Street  by 
Abutting  Owners. 

In  Taylor  v.  Com.,  29  Gratt.  780,  it 
was  held,  citing  Norfolk  v.  Chamber- 
laine,  29  Gratt.  534,  that  the  streets  of 
a  city,  where  there  has  been  a  proper 
dedication  and  acceptance  thereof,  are 
public  highways,  and  any  occupation  of 
a  street  or  part  of  a  street,  by  the 
owner  of  an  adjoining  lot,  however  long 
continued,  cannot  give  such  occupant 
a  right  to  hold  it,  or  bar  the  right  of 
the  public  to  the  use  of  the  street  to 
its  full  width  and  extent.  See  also. 
Roper  V.  McWhorter,  77  Va.  218;  Roa- 
noke V,  Berkowitz,  80  Va.  624;  Yates 
V.  Warrenton,  84  Va.  337,  4  S.  E.  818; 


Buntin  v.  Danville,  93  Va.  208,  24  S.  E. 
830;  Spencer  v.  Point  Pleasant,  etc.,  R, 
Co.,  23  W.  Va,  423;  Watson  v.  Fair- 
mont, etc.,  R.  Co.,  49  W.  Va.  535,  39 
S.  E.  193.  See  the  title  STREETS 
AND  HIGHWAYS. 

Vm  Erection  of  Market 
Houses  by  Munici- 
pality. 

Though  a  town  is  entitled  to  erect 
market  houses,  yet  they  must  be  so 
managed  as  not  to  injure  the  rights  and 
impair  the  comfort  of  the  owners  of 
adjacent  property.  Pruner  v.  Pendle- 
ton, 75  Va.  516;  Suffolk  v.  Parker,  79 
Va.  660.  See  the  title  MUNICIPAL 
CORPORATIONS. 

IX.  Excavations  in  Street  by 
Abutting  Owners. 

Where  an  injury  has  been  sustained 
by  a  person  on  a  sidewalk  in  an  incor- 
porated city  or  town,  by  reason  of  ex- 
cavations made  by  an  abutting  lot 
owner  in  order  to  lay  down  a  pavement 
in  conformity  with  the  grade  estab- 
lished by  the  town  or  city  under  its 
directions,  although,  during  the  prog- 
ress of  such  improvement,  the  absolute 
liability  imposed  by  §  53,  ch.  43  of 
the  West  Virginia  Code  may  be 
sustained,  yet,  in  order  to  escape 
liability  for  an  injury  received  by 
a  party  walking  along  the  sidewalk 
in  the  night  time,  without  notice 
of  such  excavation,  the  work  of 
improvement  must  not  be  conducted 
negligently  by  the  lot  owner  while  the 
work  is  progressing.  Neither  must  the 
excavation,  when  the  work  is  com- 
pleted, be  left  in  such  a  condition  as 
to  cause  injury  to  pedestrians  passing 
along  the  pavement  in  the  night  time 
without  notice  of  the  condition.  Bo- 
wen  V.  Huntington,  35  W.  Va.  682,  14 
S.  E.  217.  See  the  titles  MUNICIPAL 
CORPORATIONS;  STREETS  AND 
HIGHWAYS 


ACCEPT. — For  the  use  of  the  term  accept  in  the  sense  of  receiving  the  pos- 
session of  goods  with  the  intention  of  retaining  the  goods  in  the  performance 
of  a  contract  of  sale,  see  Ford  v,  Friedman,  40  W.  Va.  177,  20  S.  E.  932.  And 
see  the  title  SALES. 

A.cceptance. 

See    the    titles    BILLS,    NOTES    AND    CHECKS;    CONTRACTS;    DEDI- 

CATION. 

i\ccess. 

See  the  titles  ABUTTING  OWNERS;  BASTARDY;  EASEMENTS. 

A.ccession. 

See  generally,  the  titles  ACCRETION;  CONFUSION  OF  GOODS;  SLAVES. 

A.ccessories. 

See  the  title  ACCOMPLICES  AND  ACCESSORIES. 

A.ccident  (In  £quit>^.) 

See  the  title  MISTAKE  AND  ACCIDENT. 


ACCIDENT  INSURANCE. 


Construction  of  Policy. — The  same 
rules  of  construction  apply  to  accident 
insurance  policies  as  to  other  instru- 
ments. Its  language  is  to  receive  a 
reasonable  construction,  and  its  intent 
and  substance  should  be  regarded. 
When  two  constructions  can  be  given 
it,  that  most  favorable  to  the  insured 
must  be  given.  Where  there  is  doubt 
as  to  the  meaning  of  terms  employed 
by  the  company  to  exempt  it  from  lia- 
bility, they  are  to  be  construed  most 
strongly  against  the  insurer.  United 
States  Mut.  Accident  Ass'n  v.  Newman, 
84  Va.  52,  3  S.  E.  805;  Fidelity,  etc.,  Co. 
V.  Chambers,  93  Va.  142,  24  S.  E.  896. 

Voluntary  Exposure.  —  The  words 
"voluntary  exposure"  in  an  accident  in- 
surance policy,  imply  conscious,  inten- 
tional exposure,  something  which  one 
is  willing  to  take  the  risk  of.  The  ex- 
posure must  be  to  what  reasonable  and 
ordinary  prudence  would  pronounce 
dangerous,  and  the  accident  complained 
of  must  have  been  in  consequence 
thereof.  Whether,  in  a  given  case,  the 
conduct   of  the   insured  has  been   such 


as  to  preclude  a  recovery  is  for  the 
jury,  under  all  the  circumstances  of  the 
case,  to  determine,  or,  upon  a  demurrer 
to  the  evidence,  for  the  trial  judge. 
Contributory  negligence  on  the  part 
of  the  insured  will  not  prevent  a  re- 
covery. Fidelity,  etc.,  Co.  v.  Chambers^ 
93  Va.   138,  24  S.   E.  896. 

Instruction  as  to  Coal  Gas  Being 
Poisonous. — An  accident  policy  con- 
tained a  provision  that  no  recovery 
could  be  had,  unless  it  was  proved  that 
the  death  of  the  insured  was  "caused 
by  external,  violent,  and  accidental 
means,"  or  where  "caused  by  taking 
poison,  or  by  contact  with  poisonous 
substances."  The  insured  was  found 
dead  in  bed  from  inhaling  coal  gas. 
The  testimony  was  conflicting  as  to 
whether  coal  gas  was  "poison  or  poi- 
sonous substance,"  it  was  held,  that  it 
was  not  error  for  the  court  to  refuse 
to  instruct  the  jury  that  inhaling  coal 
t^as  was  a  taking  of  poison,  if  they  be- 
lieved coal  gas  to  be  a  poisonous  sub- 
t'lnce,  which,  when  inhaled,  destroyed 
ife.       United     States     Mut.     Accident 
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Ass*n  V.  Newman,  84  Va.  62,  3  S.  E. 
805. 

External  and  Visible  Signs  of  Bodily 
Injuzy. — Where  the  policy  contained  a 
clause  that  "the  benefits  shall  not  ex- 
tend to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible 
signs  upon  the  body  of  the  insured;" 
and  the  evidence  showed  that,  when 
found,  the  body  had  bloody  froth  at 
the  mouth,  spots  of  blood  on  face  and 
breast  and  red  spots  on  body:  It  was 
held,  that  it  was  not  error  for  the  court 
to  refuse  to  instruct  the  jury  that  if 
there  were  no  visible  signs  of  injury 
upon  body  of  insured,  except  the  froth 
and  red  spots,  that  did  not  constitute 
visible  and  external  signs  of  injury, 
as  it  was  a  fact  properly  determinable 
by  the  jury.  United  States  Mut.  Acci- 
dent Ass*n  V,  Newman,  84  Va.  52,  3 
S.  E.  805. 

Injuries  Received  in  the  Discharge  of 
Duty. — A  corporation  organized  to  af- 
ford relief  to  employees  of  certain  rail- 
road companies,  in  one  article  of  its 
constitution  provides  relief  to  those  in- 
jured "by  accidents  while  in  the  dis- 
charge of  duty,  and  in  the  service  of  the 
Baltimore  &  Ohio  Railroad  Company, 
or  of  any  other  railroad  company  whose 
employees  shall  be  admitted  to  the 
privileges  of  membership;"  and  in  an- 
other article,  "while  in  the  discharge 
of  duty  in  the  service  of  either  of  the 
companies  aforesaid."  An  employee, 
who  from  four  to  fifteen  minutes  before 
had  quit  work  for  the  day,  while  going 
home  from  work,  in  crossing  the  rail- 
road tracks,  was  killed  by  cars.  It 
was  held,  that  he  is  entitled,  as  a  mem- 
ber of  the  association,  to  relief  from  it. 
Kinney  v.  Baltimore,  etc..  Relief  Ass'n, 
35  W.  Va.  385,  14  S.  E.  8. 

Deafness  as  an  Avoidance  of  the  Pol- 
icy.— Deafness  will  not  avoid  a  policy 
of  insurance  "against  injuries  received 
in  a  consequence  of  bodily  infirmity," 
in  the  absence  of  evidence  that  such 
deafness  in  any  way  contributed  to  the 
injury.  Fidelity,  etc.,  Co.  v.  Chambers, 
»2  Va.  138,  24  S.  E.  896. 


Right  ta  Exact  Skill  and  Care  in  Ex- 
amination.— Though  the  insured  is  not 
bound  to  submit  to  an  examination,  by 
the  physician  of  an  accident  insurance 
company  and  may  refuse  at  the  risk  of 
loss  of  his  indemnity,  or  of  litigation  on 
account  of  his  refusal,  he  may  submit 
to  it  without  losing  his  right  to  exact 
care  and  skill  in  its  exercise;  and  it  is 
no  defense  to  his  action  that  he  con- 
sented to  examination  in  a  particular 
manner,  if  he  did  so  in  pursuance  of  a 
request  or  demand  that  it  be  so  made. 
Tompkins  v.  Insurance  Co.,  53  W.  Va. 
479,  44  S.  E.  439. 

Physician's  Failure  to  Replace  Band- 
age.— Where  the  injury  of  the  insured 
and  servant  subsists  between  an  acci- 
dent insurance  company  and  its  medical 
adviser  in  the  exercise  of  right  of  ex- 
amination, and  the  company  must  an- 
swer for  injuries,  resulting  from  the 
negligence  or  misconduct  of  its  agent 
in  the  premises.  Tompkihs  v.  Insur- 
ance Co.,  53  W.  Va.  479,  44  S.  E.  439. 

And  between  the  physician  and  in- 
sured, in  such  cases,  the  law  governing 
the  relations  of  physician  and  patient 
does  not  apply.  Tompkins  v.  Insur- 
ance Co.,  53  W.  Va.  479,  44  S.  E.  439. 

Physician's  Failure  to  Replace  Band- 
age.— Where  the  injury  of  the  insured 
is  a  sprain  of  the  foot,  requiring  a  plas- 
ter cast  or  similar  appliance  to  hold  the 
injured  ligaments  in  place  until  they 
heal  or  regain  strength,  and  the  agent, 
in  making  the  examination,  removes, 
and  fails  to  replace,  such  appliance,  and 
injury  results  therefrom,  he  is  guilty 
of  negligence  for  which  his  principal 
must  answer  in  damages.  Only  a  right 
of  examination,  as  to  an  injured  person 
entitled  to  weekly  indemnity  under  an 
accident  insurance  policy,  is  conferred 
upon  the  company  issuing  the  policy, 
by  the  following  clause  contained 
therein:  "Any  medical  adviser  of  the 
company  shall  be  allowed  to  examine 
the  person,  or  body  of  the  injured  in 
respect  to  an  injury  or  cause  of  death 
in  such  manner  and  at  such  times  as  he 
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may  require."  ITompkins  v.  Insurance 
Co.,  53  W.  Va.  479,  44  S.  E.  439. 

Instruction  as  to  Witnesses'  Interest 
in  Verdict. — Where  in  an  action  upon 
a  policy  of  accident  insurance,  the 
party  insured  was  one  of  the  witnesses, 
and  the  physician  of  the  accident  insur- 
ance company  was  another  witness,  and 
the  question  at  issue  involved  the  care 
and  skill  of  the  physician,  the  court 
may  properly  refuse  an  instruction  to 
the  effect  that  the  jury  in  passing  upon 
the  testimony  of  the  party  may  take 
into  consideration  his  situation  and  in- 
terest in  the  result  of  the  verdict  and 
al!  the  circumstances  surrounding  him, 
and  give  to  it  only  such  weight  as  they 
may  deem  it  further  entitled  to,  when 
a  witness  against  him  is  deeply  inter- 
ested in  a  moral  sense,  and  no  such 
direction  as  to  his  testimony  is  in- 
cluded in  the  instruction  asked.  Tomp- 
kins V.  Insurance  Co.,  53  W.  Va.  459, 
44   S.   E.   439. 

What  Constitutes  a  General  Agent. — 
Where  addendum  to  policy  requires  no- 
tice of  insured's  change  of  residence, 
death,  or  total  disablement  by  acci- 
dent, to  be  given  to  same  agent  who 
writes  the  policy,  settles  the  terms  of 
insurance,  investigates  losses,  and  re- 
commends payment  or  nonpayment, 
such  agent  must  be  deemed  a  general 
agent,  without  regard  to  extent  of  ter- 
ritory or  scope  of  powers.  Travelers 
Ins.  Co.  V,  Harvey.  82  Va.  949-,  5  S. 
E.  553. 

Refusal  to  Recognize  Claim  a  Waiver 
of  Conditions. — When  the  general 
agent  of  an  accident  insurance  com- 
pany refuses  to  recognize  any  claim, 
such  refusal  waives  compliance  with 
the  conditions  as  to  preliminary  notice 
and  proof,  and  authorizes  immediate 
suit-  Travelers  Ins.  Co.  v.  Harvey,  82 
Va.  949,  5  S.  E.  553. 

Construction  of  Waiver  Clause  in 
Policy. — A  clause  in  a  policy  denying 
insured's  right  to  claim  "a  waiver  by 
reason  of  any  acts  of  any  agent,  unless 
such  waiver  is  specially  authorized  in 
writing  over  the  signature  of  the  presi- 


dent or  secretary  of  the  company,"  does 
not  extend  to  those  stipulations  that 
are  to  be  performed  after  a  loss  oc- 
curred, such  as  giving  notice,  and  fur- 
nishing proofs  of  death.  Travelers  Ins. 
Co.  V.  Harvey,  82  Va.  949,  5  S.  E. 
553. 

Paymaster's  Order  as  Payment  of 
Premium. — A  paymaster's  order,  given 
by  an  employee  of  a  railway  company 
to  an  insurance  company,  for  the  pay- 
ment, out  of  the  wages  of  the  employee 
thereafter  to  be  earned,  of  an  insurance 
policy  premium  in  installments,  recit- 
ing that  the  assignment  is  "in  lieu  of 
payments,'  and  containing  a  clause 
whereby  the  insured  agrees  that  failure 
from  any  cause  to  deduct  from  his 
wages  any  of  the  installments  shall  be 
at  his  risk  and  effect  a  forfeiture  of  all 
rights  of  himself  and  his  beneficiary 
under  the  policy,  and  waives,  for  him- 
self and  beneficiary,  notice  of  the  pay- 
ment or  nonpayment  of  the  premium, 
is  not  equivalent  to  payment  of  the 
premium,  although  delivered  by  the  in- 
surance company  to  the  paymaster  of 
the  railway  company  and  filed  in  his 
office;  and  if,  after  it  is  so  filed,  the  em- 
ployee continue  in  the  service  of  the 
railway  company  and  earn  wages  con- 
tinuously until  the  time  of  his  death  by 
accident,  but,  by  inadvertence,  the  pre- 
mium is  not  deducted,  and  he  draws 
all  his  wages  and  the  premium  is  not 
actually  paid,  no  recovery  can  be  had 
on  the  insurance  policy,  when  the  pol- 
icy, and  application  therefor  make  the 
order  a  part  of  the  policy  and  contract. 
York  V.  Accident  Association,  51  W. 
Va.  38,  41  S.  E.  227. 

When,  in  such  case,  the  paymaster  of 
the  railway  company  testifies  that  no 
deductions  from  the  wages  of  the  em- 
ployee were  made  under  the  order,  and 
the  proper  officer  of  the  insurance  com- 
pany testifies  that  the  premium  was  not 
paid,  the  mere  fact  that  there  were 
found  in  the  possession  of  the  de- 
ceased checks  of  the  railway  company 
for  aniounts  less  than  his  monthly 
wages,  but  the  amounts  of  the  checks 
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are  such  that  the  addition  thereto  of 
one  or  more  of  the  premium  install- 
ments would  not  make  the  amount  of 
the  wages  for  any  month  of  service, 
is  not  sufficient  to  raise  a  presumption 
of  payment  nor  of  deductions  having 
been  made,  and  will  not  support  a  ver- 
dict for  the  plaintiff.  York  v.  Accident 
Association,  51  W.  Va.  38,  41  S.  E.  227. 
Such  fact  would  be  competent  and 
sufficient  evidence  of  payment  if  aided 
by  other  circumstances,  which,  taken 
with  it,  would  furnish  ground  for  a 
reasonable  inference  of  payment,  but, 
standing  alone  and  the  inference  of 
payment  contravened  by  positive  testi- 
mony, it  is  wholly  insufficient.    York  v. 


Accideni  Association,  51  W.  Va.  39,  41 
S.    E.   227. 

Certificate    Allowing    Foreign   Com- 
pany to  Insure  in  West  Virginia. — A 

foreign  accident  insurance  company  is 
not  required  to  comply  with  §  2,  ch.  34 
of  the  W.  Va.  Code,  and  get  its  cer- 
tificate to  do  business  in  this  state  from 
the  auditor,  but  gets  its  certificate  from 
secretary  of  the  state  under  §  30,  ch. 
34  of  the  Code,  upon  complying  with 
the  latter  section.  It  is  not  required 
to  file  a  writing  accepting  the  provi- 
sions of  §  30  and  agreeing  to  be  gov- 
erned thereby.  Insurance  Co.  v.  Daw- 
son, 53  W.  Va.  619,  46  S.  E.  51.  See 
also,  the  title  CORPORATIONS. 
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another  to  commit  a  crime.  Wherein, 
absence  is  necessary  to  make  him  an 
accessory."  State  v.  Roberts,  50  W. 
Va.  426,  40  S.  E.  484;  State  v.  Ellison, 
49  W.  Va.  73,  38  S.  E.  574.  See  also, 
Rasnick  v.  Commonwealth,  2  Va.  Cas. 
356. 


I.  Definition. 

Accessory     before     the     Fact. —  Sir 

Mathew  Hale  defines  the  accessory  be- 
fore the  fact  to  be,  "One  who  being  ab- 
sent at  the  time  of  the  crime  committed 
doth  yet  procure,  counsel,  or  command 
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Accessory  after  the  Fact — In  Wren's 
Case,  26  Gratt.  955,  the  court  used  the 
following  language:  "This -charge  con- 
stitutes what  the  law  denominates  *an 
accessory  after  the  fact/  The  common 
law  defined  and  distinctly  defines  who 
is  such  an  offender.  He  is  a  person 
who  knowing  a  felony  to  have  been 
committed  by  another,  receives,  re- 
lieves, comforts  or  assists  the  felon." 

Aider  and  Abettor. — An  aider  and 
abettor  is  one  who  is  present,  actually 
or  constructively,  and  participates  in 
the  crime  of  the  principal;  but  any  en- 
couragement or  act  of  assistance  is  a 
participation  in  the  crime.  Horton  v. 
Commonwealth,  99  Va.  849,  38  S.  E. 
184. 

II.  Who  Are  Accomplices 
and  Accessories. 

A.      ACCESSORY     BEFORE     THE 
FACT. 
Absence  from  Place  of  Qommission. 

— The  crime  of  accessory  before  the 
fact  is  a  peculiar  one.  The  absence  of 
the  accessory  at  the  time  and  place  of 
the  principal  offense  is  an  essential  ele- 
ment of  the  crime.  State  v.  Ellison, 
49  W.  Va.  73,  38  S.  E.  574. 

Mere  Presence  Insufficient. — It  is 
well  settled  law  that  mere  presence  is 
not  sufficient  to  render  one  guilty  of 
aiding  and  abetting  the  commission  of 
crime.  There  must  be  something  done 
or  said  by  him  showing  his  consent 
to  the  felonious  purpose  and  contribut- 
ing to  its  execution.  Reynolds  v.  Com- 
monwealth, 33  Gratt.  834;  Kemp  v. 
Commonwealth,  80  Va.  443.  See  also, 
Wren  v.  Commonwealth,  26  Gratt.  952; 
Horton  v.  Commonwealth,  99  Va.  849, 
38  S.  E.  184. 

Result  Aimed  at  Must  Occur. — The 
crime  of  the  accessory  before  the  fact 
is  not  in  merely  counseling,  hiring  or 
commanding  the  crime  to  be  com- 
mitted, for  if  the  crime  be  not  at  last 
committed,  there  is  no  such  offense; 
but  the  connivance  and  the  result  aimed 
at  must  occur,  and  the  latter  must  be 
the   effect    of   the    former    in   order    to 


complete  the  crime.  State  r.  Ellison, 
49  W.  Va.  73,  38  S.  E.  574. 
^  Present  to  Assist  the  Pjincipalt. — If 
P.  and  L.,  at  the  house  of  the  accused, 
by  the  use  of  false  pretenses,  obtained 
from  F.  the  sum  of  $570,  the  accused 
is  not  guilty  of  the  offense,  unless 
he  was  present,  aiding  and  abetting 
therein,  or  suffered  or  permitted  the 
said  P.  and  L.  to  use  said  house,  with 
knowledge  that  they  intended  to  use 
the  same  for  the  employing  of  such 
pretenses.  But  if  the  accused  was 
within  easy  call  with  intent  to  aid  or 
assist  them  in  their  purpose,  or  in  es- 
caping, or  in  getting  rid  of  or  mislead- 
ing the  person  from  whom  such  money 
was  obtained,  that  is  a  presence,  aiding 
and  abetting,  and  the  accused  is  as 
guilty  as  if  he  were  personally  present. 
Dull  V.  Commonwealth,  25  Gratt.  965. 

Absent  Conspirator. — A  conspirator 
who  is  absent  at  the  time  the  felony 
is  committed,  taking  no  part  in  the 
actual  commission  of  the  offense,  is 
an  accessory  before  the  fact  and  can 
only  be  indicted  and  punished  as  such. 
State  V.  Roberts,  50  W.  Va.  422,  40  S. 
E.  484. 

Where  Principal  Commits  Different 
Crime  from  That  Counseled. — If  a  prin- 
cipal totally  and  substantially  departs 
from  the  instructions  of  an  accessory^ 
and  commits  a  different  offense,  or  aa 
additional  offense,  he  stands  single  in 
such  different  or  additional  offense,  and 
the  other  is  not  held  responsible  for 
it  as  accessory.  Watts  v.  State,  5  W. 
Va.  532. 

Distinction  between  Offense  of  Prin- 
cipal and  Accessory. — The  offense  of 
the  instigator,  or  accessory  before  the 
fact,  is  not  necessarily  of  the  same 
grade  of  that  of  the  perpetrator.  Haw- 
ley   V.    Commonwealth,   75   Va.   851. 

An  accessory  before  the  fact  (or,  to 
adopt  the  terms  of  recent  Codes,  an  in- 
stigator), may  be  guilty  of  murder, 
while  the  principal  or  perpetrator  may 
be  guilty  of  manslaughter.  Or  the  ac- 
I  ccssory  before  the  fact  (instigator)  act- 
I  irg    in     hot    blood,   may   be   guilty   of 
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manslaughter,  while  the  perpetrator 
(principal),  acting  with  deliberate  mal- 
ice, may  be  guilty  of  murder."  Hawley 
V.  Commonwealth,  75  Va.  851. 

No  Accessories  to  Misdemeanors. — 
At  common  law  there  are  no  accesso- 
ries to  misdemeanors.  Watts  v.  Com- 
monwealth, 99  Va.  872,  39  S.  E.  706. 

Lawful  Purpose  in  Going  to'  Place  of 
Killing. — Where  the  evidence  tends  to 
ccnvict  the  accused  as  a  principal  in 
the  second  degree,  the  fact  that  he  had 
a  lawful  purpose  in  going  to  the  place 
of  the.  killing  at  the  time  it  occurred, 
while  relevant  and  material  and  com- 
petent evidence  in  his  favor,  is  not  con- 
clusive of  his  innocence,  nor  of  the 
absence  of  conspiracy  on  his  part. 
State  V,  Prater,  52  W.  Va.  134,  43  S. 
E.  230. 

Punishment  of  Principal  in  Second 
Degree. — In  any  case  of  felony,  the 
principal  in  the  second  degree  is  pun- 
ishable in  Virginia  as  if  he  were  the 
principal  in  the  first  degree.  The  fact 
that  a  boy  eleven  years  and  eleven 
months  old,  of  "average  capacity"  for 
his  age,  put  his  hand  over  the  mouth 
of  a  female  whilst  his  elder  brother  at- 
tempted to  commit  a  rape  upon  her,  is 
not  sufficient  of  itself  for  his  conviction 
as  principal  in  the  second  degree  of 
the  felony  of  which  his  elder  brother 
had  been  convicted.  Law  v.  Common- 
wealth, 75  Va.  885. 

A  boy  under  fourteen  years  of  age, 
who  assists  another  person  in  an  at- 
tempt to  commit  a  rape,  may  be  con- 
victed as  a  principal  in  the  second  de- 
gree, and,  under  the  Virginia  statute, 
punished  the  same  as  the  principal  in 
the  first  degree,  if  it  appear,  under  all 
the  circumstances  of  the  case,  that  he 
had  a  "mischievous  discretion."  Law 
V.  Commonwealth,  75  Va.  885. 

B.   ACCESSORY   AFTER   THE 
FACT. 

Completed  Felony,  Guilty  Knowledge, 
Assistance. — "To  constitute  one  an  ac- 
cessory after  the  fact,  three  things  are 


requisite:  1.  The  felony  must  be  com- 
pleted; 2.  He  must  know  that  the  felon 
is  guilty;  3.  He  must  receive,  relieve, 
comfort  or  assist  him.  It  is  necessary 
that  the  accessory  have  notice,  direct 
or  implied,  at  the  time  he  assists  or 
comforts  the  felon,  that  he  has  com- 
mitted a  felony."  Wren's  Case,  25 
Giatt.  956. 

True  Test  as  to  What  Constitutes  an 
Accessory. — "As   to    the    receiving,    re- 
lieving and  assisting  one  known  to  be 
a  felon,  it  may  be  said  in  general  terms, 
that  any  assistance  given  to  one  known 
to   be   a   felon   in   order  to  hinder   his 
apprehension,   trial   or    punishment,    is 
sufficient  to  make  a  man  accessory  after 
the  fact;  as  that  he  concealed  him  in  the 
house,  or  shut  the  door  against  his  pur- 
suers, until  he  should  have  an  oppor- 
tunity to  escape;  or  took  money  from 
him  to  allow  him  to  escape;  or  supplied 
him  with  money,  a  horse  or  other  nec- 
essaries, in  order  to  enable  him  to  es- 
cape, or  that  the  principal  was  in  prison, 
and   the  jailer   was   bribed   to   let   him 
escape;  or  conveyed  instruments  to  him 
to  enable  him  to  break  prison  and  es- 
cape.    This  and  such  like  assistance  to 
one  known  to  be  a  felon,  would  consti- 
tute  a    man    accessory   after   the    fact. 
But  merely   suffering  the   principal   to 
escape,  will  not  make  the  party  acces- 
sory after  the  fact;  for  it  amounts  at 
most  but  to  a  mere  omission.     Or  if 
he  agree  for  money  not  to  prosecute 
the   felon;   or  if  knowing  of  a  felony, 
fails  to  make  it  known  to  the  proper 
authorities;  none   of  these  acts   would 
be  sufficient  to  make  the  party  an  ac- 
cessory  after    the    fact.      If    the    thing 
done  amounts  to  no  more  than  the  com- 
pounding a  felony,  or  the  misprison  of 
it,  the   doer  will   not  be  an  accessory. 
The  true  test  whether  one  is  accessory 
after  the   fact,  is  to  consider  whether 
what  he  did  was  done  by  way  of  per- 
sonal   help    to   his    principal,    with   the 
view  of  enabling  his  principal  to  elude 
punishment,  the  kind  of  help  rendered 
appearing  to  be  unimportant."    Wren's 
Case,  26  Gratt.  956. 
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Necessity  for  Sharing  Criminal  In- 
tent.— To  constitute  an  aider  or  abettor 
it  is  essential  that  the  aider  and  abettor 
share  the  criminal  intent  of  the  princi- 
pal, and  if  a  reasonable  doubt  exists 
as  to  the  intention  of  a  party,  in  inter- 
fering in  a  fight  between  two  other 
persons,  he  cannot  be  found  guilty  as 
an  alder  and  abettor.  Horton  v.  Com- 
monwealth, 99  Va.  849,  38  S.  E.  184. 

Detective  Allowing  Prisoner  to  Es- 
cape.— A  detective  who  allows  a  pris- 
oner to  go  away  without  being  arrested, 
and  who  knows  that  such  criminal  has 
committed  a  felony,  is  not  an  accessory 
after  the  fact.  Wren  v.  Commonwealth, 
25   Gratt.   952. 

Persons  Who  Are  Not  Accessories 
after  the  Fact. — The  Va.  Code  provides 
that,  no  person  in  the  relation  of  hus- 
band and  wife,  parent  or  grandparent, 
child  or  grandchild,  brother  or  sister, 
by  consanguinity  or  affinity,  or  servant 
to  the  offender,  who,  after  the  commis- 
sion of  a  felony,  shall  aid  or  assist  a 
principal  felon  or  accessory  before  the 
fact,  to  avoid  or  escape  from  prosecu- 
tion or  punishment,  shall  be  deemed  an 
accessory  after  the  fact.  Section  3886, 
Va.  Code. 

nL  Competency  as  Witness. 

A.   IN  GENERAL. 

It  is  well  settled  that  an  accomplice, 
who  has  not  been  convicted  and  sen- 
tenced for  an  infamous  offense,  is  a 
competent  witness  on  the  trial  of  his 
associate  in  crime;  and  the  accused 
may  be  convicted  on  the  uncorrobo- 
rated testimony  of  the  accomplice,  the 
jury  being  the  judges  of  his  credibility. 
Byrd  v.  Com.,  2  Va.  Cas.  490;  Brown 
V.  Com.,  2  Leigh  769;  Oliver  v.  Com.,  77  | 
Va.  590;  Dove  v.  Com.,  82  Va.  301; 
Woods  V,  Com.,  86  Va.  929,  11  S.  E. 
798;  Brown  v.  Com.,  86  Va.  935,  11  S. 
E  799;  State  v,  Betsall,  11  W.  Va.  704; 
State  V.  Thompson,  21  W.  Va.  757; 
Smith  V,  Commonwealth,  90  Va.  759, 
19  S.  E.  843. 

And  although  such  testimony  is  sus- 


picious, and  emanates  from  a  bad 
source,  the  trial  court  cannot  properly 
instruct  the  jury  as  to  the  weight  of 
such  evidence.  State  v.  Betsall,  11  W. 
Va.  704;  State  v.  Thompson,  21  W.  Va.' 
756.  But  see  Brown  v.  Com.,  2  Leigh 
777,  where  the  court,  in  speaking  of 
the  credibility  of  an  accomplice,  said: 
"The  question  of  his  credibility  may 
surely  be  left  to  the  determination  of 
the  jury  under  the  superintendence  of 
the  judge  who  tries  the  cause." 

It  has  been  held  that  though  an  ac- 
complice has  been  found  guilty,  yet  if 
he  has  not  been  sentenced  he  is  com- 
petent. Brown  v.  Com.,  86  Va.  935, 
11  S.  E.  799;  Woods  v.  Com.,  86  Va. 
929,  11  S.  E.  798. 

Nor  does  the  admissibility  of  an  ac- 
complice depend  on  the  ancient  and 
exploded  doctrine  of  approvement 
Byrd  v.  Com.,  2  Va.  Cas.  490;  Oliver 
V.  Com.,  77  Va.  590. 

Joint  Indictment. — It  was  the  rule  at 
common  law,  and  in  Virginia  formerly, 
that  when  two  persons  were  jointly 
indicted  for  the  same  offense,  a  party 
in  the  same  indictment  was  not  a  com- 
petent witness  for  his  defendant,  un- 
less he  had  been  first  acquitted^  whether 
they  were  jointly  or  severally  tried. 
Campbell  v.  Com.,  2  Va.  Cas.  314. 

But  the  present  rule  is  that  where 
two  persons  are  jointly  indicted  for  the 
same  offense,  but  separately  tried,  the 
one  not  then  tried,  and  his  wife,  are 
competent  witnesses  for  or  against  the 
one  on  trial.  Lazier  v.  Com.,  10  Gratt 
708;  Smith  v.  Com.,  90  Va.  759,  19  S. 
E.  843.    See  Va.  Code  1887,  §  3900. 

Right  of  Accomplice,  Turning  State's 
Evidence,  to  Pardon. — In  Virginia,  it 
has  been  held  that  even  though  an  ac- 
complice, called  as  a  witness  for  the 
commonwealth,  on  the  trial  of  his  as- 
sociates, voluntarily  gives  evidence,  and 
fully,  candidly  and  impartially  discloses 
their  guilt  as  well  as  his  own,  he  will 
yet  have  no  legal  right  to  a  pardon  for 
his  own  guilt  Com.  v.  Dabney,  1  Rob. 
696. 
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B.    ACTS,    DECLARATIONS    AND 
ADMISSIONS. 

It  is  well  settled  that  when  two  or 
more  persons  conspire  together  for  an 
illegal  purpose,  the  acts  and  declara- 
tions of  any  one  of  them,  in  furtherance 
of  the  common  object,  are  evidence 
against  the  others.  Sands  v.  Com.,  21 
Gratt.  871;  Danville  Bank  v.  Waddill, 
31  Gratt.  469,  484;  Claytor  v.  Anthony, 
6  Rand.  285;  Ellis  v,  Dempsey,  4  W. 
Va.  126. 

But  before  such  evidence  can  be  ad- 
mitted, a  foundation  for  its  introduc- 
tion must  be  laid,  by  establishing,  prima 
facie,  the  fact  of  the  conspiracy,  or 
combination  between  the  parties.  Car- 
skadon  v.  Williams,  7  W.  Va.  2;  Clay- 
tor  V.  Anthony,  6  Rand.  300;  Danville 
Bank  v.  Waddill,  31  Gratt.  469;  State 
V.  Cain,  20  W.  Va.  679;  Williamson  v. 
Com.,  4  Gratt.  547;  Brown  v.  Com.,  86 
Va.  935,  11  S.  E.  799. 

For  example,  it  was  held  in  Triplett 
V.  Goff,  83  Va.  784,  3  S.  E.  525,  that 
as  between  parties  to  a  suit  in  which  a 
defense  set  up  claims  relief  upon  the 
ground  of  fraud,  the  party  against 
whom  relief  is  claimed,  must  be  shown 
to  have  participated  in  the  fraud,  before 
the  acts  and  conversations  of  other  par- 
ticipants can  be  admissible  in  evidence 
against  him. 

Proof  of  Conspiracy  from  Circum- 
stances.— Proof  of  conspiracy  or  the 
existence  of  a  common  design  on  the 
part  of  two  or  more  persons  to  commit 
a  crime  for  which  they  are  jointly  in- 
dicted may  be  extracted  from  the  cir- 
cumstances connected  with  the  trans- 
action which  forms  the  subject  of  the 
accusation;  and,  when  they  are  such  as 
fairly  tend  to  prove  such  conspiracy 
or  common  design,  they  constitute  a 
sufficient  foundation  for  the  admission 
of  the  acts  and  declarations  of  each  of 
the  parties  as  evidence  against  the 
others.  State  v.  Prater,  52  W.  Va.  132, 
43  S.  E.  230. 

Reversal  of  Judgment. — It  has  been 
held,  however,  that  although  evidence 


of  the  declaration  of  an  alleged  co- 
conspirator be  admitted  without  the 
proper  foundation  being  laid,  yet  the 
judgment  will  not  be  reversed  for  this 
reason,  if  the  facts  proved  or  evidence 
certified  shows  that,  prima  facie,  the 
fact  of  conspiracy  was  established. 
State  V,  Cain,  20  W.  Va.  679. 

Admissions  after  Conspiracy  Com- 
pleted.— But,  after  the  conspiracy  has 
been  consummated,  and  the  common 
purpose  carried  fully  into  effect,  no 
subsequent  declarations  of  any  of  the 
conspirators  not  made  in  the  presence 
of  the  others,  are  admissible  as  evi- 
dence against  the  latter.  Danville  Bank 
V.  Waddill,  31  Gratt.  469;  Oliver  v. 
Com.,  77  Va.  590;  State  v.  Cain,  20  W 
Va.  680;  State  v.  Goodwin,  32  W.  Va. 
177,  9  S.  E.  85. 

Confessions  or  admissions  of  an  ac- 
complice in  a  felony,  made  after  the 
commission  and  completion  of  the  of- 
fense charged,  are  not  competent  evi- 
dence against  a  prisoner,  even  though 
a  previous  conspiracy  and  combination 
between  the  prisoner  and  the  accom- 
plice to  commit  the  felony  has  been 
proved.  Hunter  v.  Com.,  7  Gratt.  641, 
56  Am.  Dec.  121.  See  Jones  v.  Com., 
31  Gratt.  836,  and  note. 

IV.  Prosecutions. 

A.  IN  GENERAL. 
Tried  before  Sentence  of  Principal. 

— It  has  been  held  that  an  accessory 
may  be  tried  after  the  conviction  of  the 
principal,  under  a  former  Virginia  stat- 
ute. Commonwealth  v.  Williamson,  2 
Va.  Cas.  211. 

New  Trial  for  Accessory  where  Prin- 
cipal Acquitted. — M.  is  prosecuted  for 
subordination  of  perjury,  found  guilty, 
and  judgment  rendered  against  him.  At 
the  same  term  of  the  court,  but  after 
the  conviction  of  M.,  G.  is  tried  for 
the  perjury,  and  is  acquitted.  M.  then 
moves  the  court  for  a  new  trial.  G. 
having  been  acquitted  of  the  perjury, 
M.  should  have  a  new  trial;  as  if  G. 
was  not  guilty  of  the  perjury,  M.  could 
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not  be  guilty  of  subornation.  Maybush 
V,  Commonwealth,  29  Gratt.  857. 

B.    INDICTMENT. 
Must  Be  Indicted  as  Accessory.— An 

accessory  must  be  indicted  as  such 
whether  indicted  with  the  principal 
felon  or  separately.  State  v,  Roberts, 
50  W.  Va.  426,  40  S.  E.  484;  Thornton's 
Case,  24  Gratt.  657;  Hatchett's  Case,  75 
Va.  925. 

Accessories  must  be  indicted  specifi- 
cally as  such,  and  not  as  principals. 
Rasnick  f.  Commonwealth,  2  Va.  Cas. 
356. 

Necessity  of  Averring  Conviction  of 
PrincipaL — It  is  not  necessary  that  the 
indictment  against  the  accessory  should 
aver  the  conviction  of  the  principal,  for 
they  may  be  jointly  indicted.  Com- 
monwealth V,  Williamson,  2  Va.  Cas. 
211. 

Charge  of  Murder  and  Accessory  in 
Same  Count. — An  indictment  for  felony 
is  against  four  persons,  M.,  P.,  C.  and 
G  The  first  three  counts  are  for  the 
murder  of  H.  The  fourth  count  is  against 
M.,  one  of  them  for  murder,  and  against 
the  other  three  for  knowingly  and  will- 
fully aiding,  abetting  and  counseling 
the  said  M.  to  commit  the  felony  afore- 
said. And  the  count  in  the  conclusion 
charges  that  the  said  M.,  P.,  C.  and  G., 
him,  the  said  H.,  in  manner  and  form 
aforesaid,  feloniously,  willfully  and  of 
their  malice  aforethought,  did  kill  and 
murder,  etc.  It  was  held,  the  same 
count  may  contain  a  charge  of  murder 
against  one,  and  a  charge  of  being  an 
accessory  against  others.  Hawley  v. 
Commonwealth,  75  Va.  847. 

Necessity  of  Showing  Commission  of 
Substantive  Offense. — An  accessory  to 
a  felony  cannot  be  prosecuted  for  a 
substantive  offense,  but  only  as  an  ac- 
cessory to  the  crime  perpetrated  by 
the  principal  felon.  And,  in  order  to 
his  conviction,  although  it  is  not  nec- 
essary now  to  show  that  the  principal 
felon  has  been  convicted,  it  is  necessary 
to  show  that  the  substantive  offense,  to 
which  he  is  charged  as  having  been  ac- 


cessory, has  been  committed  by  the 
principal  felon.  Hatchett  v.  Common- 
wealth, 75  Va.  925. 

There  can  be  no  accessory  to  a  crime 
not  committed  by  a  principal.  Under 
the  laws  of  this  state,  to  convict  a  per- 
son as  an  accessory  to  a  crime,  he  must 
be  indicted  and  tried  as  such.  A  guilty 
principal  cannot  escape  punishment  be- 

j  cause  he  is  not  guihy  as  an  accessory. 

■  State  V.  Lilly,  47  W.  Va.  496,  35  S.  E. 

i837. 

I 

i  C.  JURISDICTION  AND  VENUE. 

I  Necessity  for  Lasring  Venue. — But 
I  when  the  indictment  fails  to  lay  the 
venue  of  the  accessorial  act  of  counsel- 
ing, advising,  abetting,  hiring,  etc.,  ac- 
cording to  the  fact,  the  indictment  is 
bad  on  demurrer  for  uncertainty.  State 
V.  Ellison,  49  W.  Va.  70,  38  S.  E.  574. 

County  in  Which  He  Became  Acces- 
sory.—Section  8,  ch.  152,  W.  Va.  Code, 
provides  that,  **An  accessory  either  be- 
fore of  after  the  fact,  may,  whether  the 
principal  felon  be  convicted  or  not,  or 
be  amenable  to  justice,  or  be  indicted, 
convicted  and  punished  in  the  county 
in  which  he  became  accessory,  or  in 
which  the  principal  felon  might  be  in- 
dicted. Any  such  accessory  before  the 
fact  may  be  indicted  either  with  such 
principal  or  separately."  State  v.  Rgb- 
eits,  50  W.  Va.  425-6,  40  S.  E.  484. 

Triable  in  Either  County. — The  crime 
of  an  accessory  before  the  fact,  though 
inchoate  in  the  act  of  counseling,  ad- 
vising, aiding,  abetting,  hiring  and  com- 
manding, is  not  consummated  until  the 
deed  is  actually  done.  It  is  the  doing 
of  the  deed,  and  not  the  counseling, 
advising,  aiding,  etc.,  merely  that  makes 
the  crime  complete;  and  it  is  for  the 
deed,  the  result  of  the  counseling  or 
procuring,  and  not  for  the  coimseling 
or  procuring  itself,  that  the  accessory 
is  indicted.  Therefore  the  locus  in  quo 
of  the  offense  of  an  accessory  before 
the  fact  to  a  felony  is  in  the  county  in 
which  the  felony  is  done.  The  crime  is 
only  complete  when  the  felony  is  done, 
and  the  jurisdiction  for  the  trial  o^  the 
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criminal  may  be  where  the  felony  is 
committed,  and,  under  our  statute,  may 
also  be  in  the  county  in  which  the  ac- 
cessorial act  is  done.  State  v,  Ellison, 
40  W.  Va.  70,  38  S.  E.  574. 

County  in  Which  Murder  Committed. 
— The  crime  of  the  accessory  before 
the  fact  being  only  complete  when  the 
murder  is  done,  the  jurisdiction  for  his 
trial  is  where  the  murder  is  done.  This 
is  the  county  in  which  the  crime  was 
committed;  in  the  sense  of  the  consti- 
tution. State  V.  Ellison,  49  W.  Va. 
74,  38  S.  E.  574. 

D.  EVIDENCE. 

Evidence  of  Relations  between  Prin- 
cipal and  Accessory. — Any  evidence  is 
admissible  which  tends  to  show  the  re- 
lations of  the  principal  with  the  alleged 
accessory.  Oliver  v.  Conunonwealth, 
77  Va.  590 

Proof  of  Guilty  Knowledge.— The 
guilty  knowledge  of  the  act  done  by  the 
conspirators  is  a  necessary  element  of 
their  guilt,  without  proof  of  which  there 
can  be  no  conviction.  But  it  is  not 
necessary  to  prove  that  this  guilty 
knowledge  was  imparted  to  all  of  them 
at  one  and  the  same  time,  and  by  one 
and  the  same  means.  It  is  only  nec- 
essary to  show  that  each  of  the  con- 
spirators had  this  guilty  knowledge,  no 
matter  how,  when  or  where  he  acquired 
it.  Sands  v.  Commonwealth,  21  Gratt. 
872. 

E.  PRESUMPTIONS. 

Implied  Notice  of  Commission  of 
Felony. — "And  although  it  seemed  at 
one  time  to  be  doubted,  whether  an  im- 
plied notice  of  the  felony  will  not  in 
some  cases  suffice,  as  where  a  man  re- 


ceive a  felon  in  the  same  county  in 
which  he  has  been  attained,  which  is 
supposed  to  have  been  matter  of  no- 
toriety, it  seems  to  be  the  better  opin- 
ion, that  some  more  particular  evidence 
is  requisite  to  raise  the  presumption  of 
knowledge."  Wren's  Case,  26  Gratt. 
956. 

F.  QUESTION  FOR  JURY. 
Knowledge  of  Commission  of  Felony. 

— "But  knowledge  of  the  commission 
of  the  felony  must  be  brought  home  to 
the  accused,  and  whether  he  had  such 
knowledge  is  always  a  question  for  the 
jury."    Wren's  Case,  26  Gratt.  956. 

G.  VERDICT. 

Determination  of  Degree  of  Murder. 

— A  verdict  which  finds  a  person  in- 
dicted as  being  accessory  to  murder, 
to  be  guilty  thereof,  but  does  not  deter- 
mine whether  he  is  guilty  as  accessory 
to  the  murder  in  the  first  or  second 
degree,  is  erroneous,  and  ought  to  be 
set  aside,  and  a  venire  facias  de  novo 
awarded.  Commonwealth  v.  William- 
son, 2  Va.  Cas.  211. 

Verdict  and  Judgment  as  to  Persons 
Jointly  Tried. — By  our  statute,  where 
two  or  more  persons  are  charged  and 
tried  jointly,  the  jury  may  render  a 
verdict  as  to  any  of  them  as  to  whom 
they  agree,  whereupon  judgment  shall 
be  entered  according  to  the  verdict;  and 
as  to  the  others,  the  case  shall  be  tried 
by  another  jury.  Code,  ch.  208,  §  35; 
Kemp  V.  Commonwealth,  18  Gratt.  981. 

Several  prisoners  having  been  tried 
together  for  the  same  felony,  and  found 
guilty,  the  court  may  grant  a  new  trial 
to  one  of  them,  and  render  a  judgment 
against  the  others.  Kemp  v.  Common- 
wealth, 18  Gratt.  969. 


ACCORD  AND  SATISFACTION. 


L  DeflnitioiL 
IL  What  ConstituteB. 

A.  Part  Payment. 

B.  Payment  by  Note  or  Check. 

C.  Payment  by  Strang^er. 

in.  Effect  of  Accord  and  Satis&ction. 
IV.  Pleading  and  Practice. 

CROSS  REFERENCES. 

Sec  the  titles  ACCOUNTS  AND  ACCOUNTING;  COMPROMISE;  CON- 
TRACTS; NOVATION;  PAYMENT;  RELEASE. 


L  Definition. 

Accord  is  a  satisfaction  agreed  be- 
tween the  party  injuring  and  the  party 
injured,  which,  when  performed,  is  a 
bar  to  all  actions  upon  the  same  ac- 
count. Rorer  Iron  Co.  v.  Trout,  83  Va. 
397,  2  S.  E.  713,  5  Am.  St.  Rep.  285. 

IL  What  Constitutes. 

A.  PART  PAYMENT. 

See  the  title  PAYMENT. 

B.  PAYMENT   BY   NOTE   OR 
CHECK. 

See  the  title  PAYMENT. 

C.  PAYMENT  BY  STRANGER. 
See  the  title  PAYMENT. 

nL  Effect  of  Accord  and 
Satisfaction. 

An  accord  with  and  satisfaction  from 
one  of  several  persons  guilty  of  a  joint 
assault  and  battery  is  a  bar  to  an  action 
as  to  them  all,  notwithstanding  the 
acknowledgment  of  satisfaction  is  ex- 
pressed as  applying  only  to  the  part 
which  that  one  took  in  the  trespass, 
and  notwithstanding  a  proviso  that  it 
shall  not  operate  in  favor  of  the  other 
trespassers.  Ruble  v.  Turner,  2  Hen.  & 
M.  38. 

IV.  Pleading  and  Practice. 

Mode  of  Pleading  Accord  and  Satis- 
faction.— At  common  law  the  defend- 
ants might  have  relied  upon  an  accord 
and  satisfaction  of  the  plaintiff's  cause 
of  action   under  their  plea   of  nonas- 


sumpsit;  but  as  accord  and  satisfaction 
admits  the  original  cause  of  action  and 
stts  forth  matters  in  discharge  thereof, 
they  had  a  right  to  file  such  a  plea, 
even  though  the  plea  of  nonassumpsit 
had  also  been  filed.  First  National 
Bank  v.  Kimberlands,  16  W.  Va.  565; 
Merchants',  etc..  Bank  v.  Dorsey,  9  W. 
Va.  373;  Richmond,  etc.,  R.  Co.  v.  John- 
son, 90  Va.  775,  20  S.  E.  148;  Virginia, 
etc.,  Ins.  Co.  v.  Buck,  88  Va.  517,  13  S. 
E.  973. 

It  is  provided  by  statute,  both  in  Vir- 
ginia and  West  Virginia,  that  "in  a 
suit  for  any  debt  the  defendant  may  at 
the  trial  prove,  and  have  allowed 
against  such  debt,  any  payment  or  set- 
off which  is  so  described  in  his  plea,  or 
in  an  account  filed  therewith,  as  to 
give  the  plaintiff  notice  of  its  nature, 
but  not  otherwise."  Va.  Code,  §  3298; 
W.  Va.  Code,  §  4,  ch.  126.  It  follows 
that  under  these  provisions  the  defend- 
ant, though  he  may  rely  upon  the  ac- 
cord and  satisfaction  under  the  general 
issue,  yet  the  satisfaction  upon  which 
he  relies  must  be  so  plainly  and  par- 
ticularly described  in  an  account  filed 
with  his  plea,  as  to  give  the  plaintiff 
notice  of  its  nature.  Richmond,  etc., 
R.  Co.  V.  Johnson,  90  Va.  775,  20  S.  E. 
148;  Virginia,  etc.,  Ins.  Co.  v.  Buck, 
88  Va.  517,  13  S.  E.  973;  Smith  v, 
Townsend,  21  W.  Va.  486;  Morgantown 
Bank  v,  Foster,  35  W.  Va.  357,  13  S.  E* 
996.    See  the  title  ASSUMPSIT. 

In  an  action  of  trespass  on  the  case 
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by  an  abutting  owner  to  recover  dam- 
ages for  a  change  of  grade,  the 
defendant  may  give  in  evidence,  under 
the  general  issuje,  a  release,  or  accord 
and  satisfaction,  or  whatever  would,  in 
equity  and  good  conscience,  according 
to  the  existing  circumstances,  preclude 
the  plaintiff  from  recovering,  as  any 
matters  which  operate  a  discharge  of 
the  cause  of  action  or  any  justification 
or  excuse.  By  this  plea,  all  the  ma- 
terial averments  of  the  declaration  are 
put  in  issue.  Ridgeley  v.  West  Fair- 
mont, 46  W.  Va.  445,  33  S.   E.  235. 

When  Demurrer  to  Plea  Will  Be  Sus- 
tined. — Where,  in  an  action  of  debt  on 
a  judgment,  the  defendant  pleads  that 
by  an  agreement  in  writing  between 
the  parties  the  judgment  was  dis- 
charged and  satisfied  by  a  new  contract 
for  the  payment  of  a  sum  in  cash, 
which  was  then  paid,  and  for  the  pay- 
ment of  the  balance  by  deferred  instal- 
ments, whereby  the  said  judgment  was 
remitted  and  released,  and  accord  and 
satisfaction  thereof  made,  a  demurrer 
to  the  plea  will  be  sustained.  Herring- 
ton  V.  Harkins,  1  Rob.  591. 

A  plea  is  bad  for  duplicity  where  it 


attempts  to  set  off  damages  in  an  ac- 
tion, and  also  attempts  to  set  up  an- 
other matter  in  the  nature  of  accord 
and  satisfaction,  and  it  should  be  re- 
jected. Little  Kanawha,  etc.,  Co.  v. 
Rice,  9  W.  Va.  636. 

Declaration  in  Action  for  Breach  of 
Agreement. — A  declaration  in  assump- 
sit based  on  a  claim  of  plaintiff  against 
a  railroad  company  for  personal  inju- 
ries, which  plaintiff  claims  was  compro- 
mised by  defendant  agreeing  to  give 
plaintiff  employment  at  a  stipulated  per 
diem  as  track  walker,  as  long  as  de- 
fendant kept  a  track  walker  on  the  sec- 
tion designated,  and  from  which  serv- 
ice he  was  wrongfully  discharged, 
which  fails  to  allege  a  complete  accord 
and  satisfaction,  is  bad  on  demurrer. 
"The  declaration  fails  to  allege  any  con- 
sideration for  the 'promises  alleged  to 
be  made  by  the  defendant;  it  is  no- 
where alleged  that  in  consideration  of 
alleged  promises  made  or  things  done 
or  to  be  done  by  plaintiff  the  defendant 
promised  and  undertook  as  in  the  dec- 
laration it  is  alleged.  1  Chit.  PI.  (16th 
Ed.)  305."  Grover  v,  Ohio  River  R.  Co.. 
53  W.  Va.  107.  44  S.  E.  147. 


ACCOUNTS  AND  ACCOUNTING. 

L  Various  Kinds  of  Accounts,  84. 

A.  Accounts  Stated.  84. 

B.  Settled  Accounts,  85. 

C.  Banking  Accounts.  86. 

D.  Book  Accounts.  86. 

E.  Ek  Parte  Accounts.  86. 

F.  Accounts  of  Fiduciaries,  86. 

1.  Administrators'  and  Executors'  Accounts,  86. 
'  2.  Agents*  Accounts,  86. 

3.  Guardians'  Accounts,  86. 
'  4.  Partnership  Accounts,  86. 

5.  Trustees'  Accounts,  86. 

II.  Impeaching  Settled  or  Statei  Accounts,  86. 

A.  In  General,  86. 

B.  When  Subject  to  Impeachment.  86. 

C.  Surcharging  and  Falsifying,  87. 

III.  Equity  Jurisdiction,  87. 

A.  In  General,  87. 
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B.  Persons  Subject  to  Accoant,  90. 
1    Tenant  in  Common,  90. 
2.  Sbareholders  in  Bnildingr  Association,  90. 
^.  Anctioneers,  90 

4.  Cashier  of  Unchartered  Bank,  90. 

5.  Deputy  8heri£f,  91. 

6.  Lessees  of  Mine,  91. 

7.  Nonresident  Guardian,  91. 

8.  Principal  in  Building*  Contract,  91. 

9.  Parties  to  Trust  Deed,  91. 

10.  Agents,  91. 

11.  Obligor  on  Bond,  91. 

12.  Parties  in  Gambling  Partnership,  92. 

IV.  Proceedings  to  Obtain  an  Accounting,  92. 

A.  In  General,  92. 

B.  OfiBcer  Taking  Account— Commissioner  in  Chancery,  92. 

C.  When  an  Account  Will  Be  Ordered,  93. 

1.  In  General,  93. 

2.  Time  within  Which  Order  Must  Be  Executed,  94. 

3.  Ordering  an  Account  to  Sustain  Allegations,  94. 

4.  Accounting  Necessary  to  Determination  of  Rights,  94. 

5.  Particular  Instances  Where  Court  Decreed  an  Accounting,  95. 

a.  Assignment  for  Benefit  of  Creditors,  95. 

b.  Fraudulent  Transfer  of  Property,  95. 
c  Recovery  of  Legacy,  95. 

d.  To  Determine  Rent  of  Salt  Works,  95. 

e.  Adjustment  of  Contract,  96. 

f.  To  Determine  Assets  of  an  Estate,  96. 

D.  Procedure  before  the  Commissioner,  %. 

1.  In  General,  96. 

2.  Notice  of  Takingr  Account,  97. 

3.  Evidence,  98. 

E.  Items  and  Credits  Admissible,  98. 

F.  Report  of  Commissioner  or  Master,  99. 

G.  Objections  and  Exceptions,  99. 
H.  Costs,  100. 

I.  Resubmission  of  Report,  101. 

V.  Actions  on  Account,  loi. 

A.  In  General,  101. 

B.  Filing  Copy  of  Account,  102. 

CROSS  REFERENCES. 

See  the  titles  AGENCY;  ASSUMPSIT;  BANKS  AND  BANKING;  BILL 
OF  PARTICULARS;  COMMISSIONERS  IN  CHANCERY;  COMPRO- 
MISE; CONTRACTS;  CREDITORS'  SUITS;  DEEDS  OF  TRUST;  EVI- 
DENCE;  EXECUTORS  AND  ADMINISTRATORS;  GUARDIAN  AND 
WARD;  INTEREST;  JUDGMENTS  AND  DECREES;  JUDICIAL  SALES; 
JURISDICTION;  LACHES;  LIMITATION  OF  ACTIONS;  PARTNER- 
SHIP; RECEIPTS;  TRUSTS  AND  TRUSTEES;  VENDOR  AND  PUR- 
CHASER. 
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L  Various  Kinds  of  Acoounts. 

A.  ACCOUNTS  STATED. 

Definition. — ^An  account  stated  is  an 
agreement  between  persons  who  have 
had  previous  transactions,  fixing  the 
amount  due  in  respect  of  such  transac- 
tions, with  a  promise  either  express  or 
implied  on  the  part  of  the  debtor,  to 
pay  the  balance  ascertained  to  be  due. 
The  minds  of  the  parties  must  meet  as 
in  making  other  agreements,  and  they 
must  both  assent  to  the  account,  and 
the  balance,  as  correct.  Camp  v.  Wil- 
son, 97  Va.  265,  33  S.  E.  591;  Mertens 
V.  Nottebohms,  4  Gratt.  163;  McNeel  v. 
Baker,  6  W.  Va.  165.  See  also,  McCor- 
mick  V.  Wright,  79  Va.  535. 

A  stated  account  properly  exists  only 
when  accounts  have  been  examined, 
and  the  balance  admitted  as  the  true 
balance  between  the  parties,  without 
having  been  paid.  When  the  balance 
thus  admitted  is  paidj  the  account  is 
deemed  a  settled  account  McCarty  v. 
Chalfant,  14  W.  Va.  531. 

But  in  order  to  make  an  account  a 
stated  account,  it  is  not  necessary  that 
it  should  be  signed  by  the  parties.  It 
is  sufficient  if  it  has  been  examined  and 
accepted  by  both  parties.  And  this  ac- 
ceptance need  not  be  express;  but  may 
be  implied  from  circumstances.  Ruff- 
ner  v.  Hewitt,  7  W.  Va.  585. 

Conclusiveness  of  Account  Stated. — 
An  account  stated  is  not,  however,  ab- 
solutely conclusive  on  the  parties.  It 
establishes  prima  facie  the  accuracy 
and  correctness  of  the  items,  and  un- 
less this  presumption  is  overcome  by 
proof  of  fraud,  mistake,  or  error,  it 
becomes  conclusive;  but  the  converse 
of  this  proposition,  namely,  that  an 
account  stated  may  be  impeached  by 
fraud,  mistake,  or  error,  is  very  well 
settled.  Camp  v.  Wilson,  97  Va.  274, 
33  S.  E.  591.  See  also,  post,  "Impeach- 
ing Settled  or  Stated  Accounts,"  II. 

Mere  Rendition  Will  Not  Make  Ac- 
count Stated. — Thus  the  essential  ele- 
ment of  an  account  stated  is  the  agree- 
ment by  the  parties  that  the  items  are 


correct,  for  the  mere  rendition  of  an 
account  from  one  party  to  another  will 
not  constitute  an  account  stated.  Rob- 
ertson V,  Wright,  17  Gratt-  534. 

Accounts  Rendered  by  Consignee 
Prima  Fade  Correct. — But  an  account 
of  sales  rendered  by  a  consignee  to  a 
consignor,  raises  a  prima  facie  pre- 
sumption that  it  is  correct.  Mertens 
V.  Nottebohms,  4  Gratt.  163;  Ruflner 
V.  Hewitt,  7  W.  Va.  585.  But  see  Rob- 
ertson V,  Wright,  17  Gratt.  534. 

Retention  of  an  Account  Rendered 
without  Objection. — However,  to  be 
bound  to  the  terms  of  the  account,  such 
agreement  may  be  evidenced  by  the 
retention  of  the  rendered  account,  for 
an  unreasonable  time,  without  objec- 
tion, which  raises  the  presumption  that 
it  is  acquiesced  in  and  hence  becomes 
an  account  stated.  Townes  v.  Birchett, 
12  Leigh  173;  Ruflner  v,  Hewitt,  7  W. 
Va.  586.  See  also,  Shrewsbury  v.  Tufts, 
41  W.  Va.  212,  23  S.  E.  692. 

And,  where  an  account  was  shown  to 
a  party,  who  raised  an  objection  to  one 
item,  but  made  no  remarks  with  re- 
spect to  the  rest,  it  was  held  to  be  evi- 
dence of  an  account  stated,  as  to  those 
items  to  which  no  objection  was  made. 
Ruffner  v.  Hewitt,  7  W.  Va.  585. 

Reasonable  Time — How  Reckoned. 
— Reasonable  time  is  to  be  judged  of  in 
ordinary  cases,  by  the  habits  of  busi- 
ness at  home  and  abroad;  and  the  usual 
course  is  required  to  be  followed,  unless 
there  are  special  circumstances  to  vary 
it,  or  to  excuse  a  departure  from  it. 
Ruffner  v.  Hewitt,  7  W.  Va.  585. 

So,  an  unexplained  acquiescence  for 
more  than  a  year  in  the  correctness  of 
an  account  rendered  raises  a  presump- 
tion that  the  account  is  correct,  and 
throws  the  burden  of  proving  errors  on 
the  party  denying  its  correctness. 
Goldsmith  v,  Latz,  96  Va.  680,  32  S.  E. 
483. 

Due  at  Date  of  Last  Item. — ^A  run- 
ning account,  in  the  absence  of  evi- 
dence to  the  contrary,  is  considered  as 
falling  due  at  the  date  of  its  last  item; 
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and  a  lien  for  supplies  may  be  recorded 
within  ninety  days  from  the  date  of 
the  last  item.  Osborne  v.  Colliery  Co., 
96  Va.   58,   30  S.   E.   446. 

Stated  Account  May  Be  Pleaded  in 
Bar. — A  stated  account  may  be  pleaded 
in  bar  to  a  bill  for  an  account.  Mc- 
Neel  V.  Baker,  6  W.  Va.  165;  McCarty 
V  Chalfant,  14  W.  Va.  531. 

B.   SETTLED  ACCOUNTS. 

What  Constitutes. — The  payment  of 
balances  which  have  been  adjusted  in 
a  stated  account  renders  it  a  settled 
account  McNeel  v.  Baker,  6  W.  Va. 
165. 

Question  of  Settlement  One  of  Fact 
for  Jury. — In  all  cases  where  there  is  a 
controversy  as  to  whether  or  not  a  full 
settlement  has  been  made  by  the  par- 
ties, the  question  whether  or  not  a  set- 
tlement was  in  fact  made  is  one  for  the 
jury,  and  not  for  the  court.  Varner 
V.  Core,  20  W.  Va.  472;  Meyer  v.  Mar- 
shall, 34  W,  Va.  42,  11  S.  E.  730. 

Retention  as  Acquiescence  —  To 
Whom  Rule  Applies.— In  West  Vir- 
ginia it  seems  that  the  rule  is  not  con- 
fined to  accounts  rendered  by  merchant 
to  merchant,  of  mutual  dealings  be- 
tween them  as  merchants,  much  less  to 
accounts  rendered  by  merchants  abroad 
to  merchants  at  home  (Ruffner  v.  Hew- 
itt, 7  W.  Va.  585);  while  in  Virginia 
whether  it  is  confined  to  merchants  or 
not  is  undecided.  Townes  v.  Birchett, 
12  Leigh  173;  Robertson  v.  Wright,  17 
Gratt.  534. 

Settlement  by  Note. — Upon  a  settle- 
ment of  an  account,  the  creditor  takes 
a  negotiable  note  from  the  debtor,  for 
the  amount  found  due;  and  the  note  is 
discounted  at  bank  for  the  creditor. 
Whilst  the  note  is  held  by  the  bank, 
and  before  it  is  due,  the  debtor  ab- 
sconds; the  creditor  cannot  sue  out  an 
attachment  against  the  debtor  for  the 
debt  due  upon  the  account.  Whether 
the  acceptance  of  the  note  under  such 
circumstances  amounted  to  an  extin- 
guishment or  discharge  of  the  original 
debt  or  not  the  remedy  was  suspended 


during  the  currency  of  the  security. 
M*Cluny  v.  Jackson,  6  Gratt.  96. 

Charging  Balances  in  an  Account. — 
It  is  not  sufficient  in  an  account  to 
charge  balances  of  other  accounts  as 
rendered  and  agreed,  without  produc- 
ing the  accounts  so  alleged  to  have 
been  agreed  (if  in  existence),  and  prov- 
ing them  as  alleged,  unless  there  be 
proof  of  the  defendant's  acknowledg- 
ment of  the  justice  of  such  accounts,  or 
of  his  promise  of  payment.  Lewis  v. 
Bacon,  3  Hen.  &  M.  89. 

Account  Not  Evidence  against  Intes- 
tate's Heirs. — An  administrator's  ac- 
count, settled  ex  parte  by  auditors,  re- 
ported and  recorded,  shows  that  the 
personal  assets  have  been  exhausted, 
and  that  the  administrator  has  paid  out 
of  his  own  funds  debts  of  his  intestate 
due  by  specialties  binding  his  heirs; 
upon  a  bill  in  chancery  by  the  admin- 
istrator against  the  heirs,  to  be  reim- 
bursed the  amount  of  such  specialty 
debts  so  paid  by  him  out  of  his  intes- 
tate's real  estate:  It  was  held,  the 
audited  account  is  not  evidence  at  all 
against  the  intestate's  heirs.  Street  v. 
Street,  11  Leigh  498. 

Conclusiveness. — See  post,  "Impeach- 
ing Settled  or  Stated  Accounts,"  II. 

Settled  Account  May  Be  Pleaded  in 
Bar. — A  settled  account  may  be  pleaded 
in  bar  to  a  bill  for  an  account.  McNeel 
V.  Baker,  6  W.  Va.  165. 

Where  dealings  are  had  between  mer- 
chant and  planter,  for  a  number  of 
years,  accounts  rendered  from  year  to 
year,  balances  struck,  etc.,  and  the  plan- 
ter pays  up  the  balance  due  from  him; 
such  accounts,  after  an  acquiescence  for 
an  unreasonable  length  of  time,  will  be 
a  bar  to  any  future  settlement.  Irvine 
V.  Robertson,  3  Rand.  549. 

Setled  Account  Conclusive  between 
Parties. — Settled  accounts  are  deemed 
conclusive  between  the  parties,  unless 
fraud,  mistake  or  omission  is  shown. 
Batson  v.  Findley,  52  W.  Va.  343,  43 
S.  E.  142. 

Merger  of  Account  in  Bond. — M.  and 
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D.,  as  his  surety,  execute  a  bond  to  C, 
upon  a  settlement  of  an  account  for 
articles  furnished  by  G.  to  M.  Though 
at  law  the  account  is  ^merged  in  the 
bond,  in  equity  the  debt  on  the  account 
will  be  held  as  still  subsisting  if  nec- 
essary to  do  justice  between  the  par- 
ties.   Meade  v.  Grigsby,  26  Gratt.  612. 

Settlement  of  Public  Account  by  So- 
licitor General. — ^A  settlement  of  a  pub- 
lic account,  by  the  solicitor  general,  in 
consequence  of  an  order  of  the  execu- 
tive, did  not  bind  the  claimant,— al- 
though he  received  some  payments,  un- 
der the  settlement.  Commonwealth  v, 
Beaumarchais,  3  Call  122. 

C.  BANKING  ACCOUNTS. 

See  the  title  BANKS  AND  BANK- 
ING. 

D.  BOOK  ACCOUNTS. 

See  the  title  EVIDENCE. 

E.  EX  PARTE  ACCOUNTS. 

See  the  title  COMMISSIONERS  IN 
CHANCERY. 

F.  ACCOUNTS  OF  FIDUCIARIES. 

1.  Administrators'  and  Executors'  Ac- 

counts. 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS 

2.  Agents'  Accounts. 

See  the  title  AGENCY. 
8.   Guardians'  Accounts. 

See  the  title  GUARDIAN  AND 
WARD. 

4.  Parlnership  Accounts. 

See  the  title  PARTNERSHIP 

5.  Trustees'  Accounts. 

See  the  title  TRUSTS  AND  TRUS- 
TEES. 

II.  Impeaching  Settled  or 
Stated  Accounts. 

A.  IN  GENERAL. 

A  settled  or  stated  account  will  be 
deemed  conclusive  between  the  parties 
unless  some  fraud,  mistake,  omission  or 
inaccuracy  is  shown.  Ruffner  v.  Hew- 
itt, 7  W.  Va.  585;  Neff  v.  Wooding,  83 
Va.  432,  2  S.  E.  731;  Batson  v,  Findlev. 


I  52  W.  Va.  355,  43  S.  E.  142;  Camp  v, 
1  Wilson,  97  Va.  265,  33  S.  E.  591;  Cur- 
I  rey  v.  Lawler,  29  W.  Va.  Ill,  11  S.  E. 
897;  McCarty  v.  Chalfant,  14.  W.  Va. 
531.  See  also,  Rixey  v.  Moorehead,  79 
Va.  575;  Freeland  v.  Cocke,  3  Munf. 
352;  Coleman  v.  Lyne,  4  Rand.  455. 

Therefore,  in  an  account  stated,  an 
inquiry  into  the  facts  upon  which  an 
original  settlement  is  founded,  will  not 
be  permitted.  Lyne  v,  Gilliat,  3  Call  5. 
.  And  regularly,  anterior  debits  ought 
not  to  be  received  in  contravention  of 
a  settled  account.  Johnson  v,  Johnson, 
4  Call  38. 

Lapse  of  Time  an  Estoppel. — The  re- 
tention of  accounts  for  an  unreasona- 
ble length  of  time  renders  them  settled 
or  stated  in  so  far  that  an  acquiescence 
is  presumed,  and  they  will  not  be  sub- 
ject to  a  future  review  or  settlement. 
Irvine  v.  Robertson,  3  Rand.  549.  See 
also,  Winston  v.  Street,  2  Pat.  &  H. 
169. 

B.  WHEN  SUBJECT  TO  IMPEACH- 
MENT. 
Subject  to  Impeachment  for  Errors, 
Mistakes,    Omissions    or    Fraud.  —  In 

cases  of  stated  or  settled  accounts  be- 
tween parties,  a  bill  will  be  entertained 
to  correct  manifest  errors,  mistakes, 
omissions,  or  fraud  specified,  and 
clearly  proved.  McNeel  v.  Baker,  6  W. 
Va.  153;  Ruffner  v.  Hewitt,  7  W.  Va. 
1  285;  Neff  v.  Wooding,  83  Va.  432,  2  S. 
E.  731.  See  also,  McCarty  v.  Chalfant, 
14  W.  Va.  531. 

Account  Stated  Not  an  Estoppel. — 
Thus,  an  account  stated,  or  settled,  is 
a  mere  admission  that  the  account  is 
correct.  It  is  not  an  estoppel.  The  ac- 
count is  still  open  to  impeachment,  for 
mistakes  or  errors.  Its  effect  is  to  es- 
tablish, prima  facie,  the  accuracy  of  the 
items  without  other  proof,  and  the 
party  seeking  to  irnpeach  it  is  bound 
to  show,  affirmatively,  the  mistakes  or 
errors  alleged.  But  the  parties  are 
never  precluded  from  evidence  to  im- 
peach the  account,  unless  the  case  is 
brought  within  the  principles  of  an  es- 
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toppel  in  pais,  or  of  an  obligatory 
agreement  between  the  parties;  as,  for 
instance,  when,  upon  a  settlement,  mu- 
tual compromises  are  made.  Ruffner 
V.  Hewitt,  7  W.  Va.  585;  Camp  v.  Wil- 
son, 97  Va,  274,  33  S.  E.  591. 

Proof  Mental  Condition  of.  Book- 
keeper to  Impeach  Account,— If  a 
plaintiff  relies  on  the  books  of  his  in- 
testate to  prove  the  items  of  a  store 
account  against  the  defendant,  the  lat- 
ter may  show  that  the  mental  condi- 
tion of  the  bookkeeper  was  such  during 
the  period  the  account  was  running  that 
he  was  incapable  of  keeping  them  cor- 
rectly. Clark  V.  Sleet,  99  Va.  381,  38 
S.  E.  183. 

Objection  Shown  by  Evidence.— A 
bill  alleges  matters  as  grounds  for  im- 
peaching or  setting  aside  a  settled  ac- 
count, and  all  of  those  matters  are  de- 
nied by  the  answer;  but  an  order  of 
account  being  made,  proofs  are  ad- 
duced, which,  though  they  do  not  sus- 
tain the  specific  objections  taken  in  the 
bill,  ascertain  that  the  settlement  may 
be  justly  surcharged  in  other  respects. 
It  was  held,  although,  according  to  the 
strictest  and  most  formal  practice,  the 
plaintiff  may  be  required  to  amend  his 
bill  and  urge  therein  the  objections  to 
the  settlement  shown  by  the  evidence, 
yet  it  is  competent  to  the  court  to  dis- 
pense with  this  proceeding,  and  permit 
the  plaintiff  to  proceed  in  respect  to 
l'  e  objections  shown  by  the  evidence, 
in  like  manner  as  if  they  had  been  no- 
ticed by  the  bill.  Shugart  v.  Thomp- 
son, 10  Leigh  434. 

Commissioner's  Work  Confined  to 
Statement  of  Error. — On  a  bill  im- 
peaching a  settled  account,  the  title  of 
the  complainant  to  relief  depends  on 
his  success  in  showing  errors  against 
him  in  the  settlement,  and  when  the 
court  directs  an  account  to  be  taken, 
the  commissioner,  in  executing  the  or- 
der of  account,  should  confine  himself 
to  a  statement  of  those  errors,  the  sum 
of  which  is  the  proper  measure  of  re- 
lief. Shugart  v.  Thompson,  10  Leigh 
434 


Right  of  Defendant  to  Explain  the 
Account. — Where  in  the  hearing  on  a 
bill  to  impeach  or  set  aside  a  settled 
account,  the  defendant  objects  that  he 
is  surprised  by  the  new  objection  to 
the  account,  the  court  may  and  ought 
to  give  him  time  to  combat  them,  and 
if  he  urge  the  privilege,  he  will  have 
by  answer  to  an  amended  bill  to  ex- 
plain  and  express  the  account  in  these 
respects.  That  privilege  may  or  ought 
to  be  extended  to  him  by  allowing  him 
to  file  his  affidavit  containing  such  ex- 
planation and  defects,  and  giving  such 
affidavit  the  like  credit  and  effect  as 
his  answer  containing  like  matter  would 
be  entitled  to.  Shugart  v.  Thompson, 
10  Leigh  434. 

Where  the  bill  makes  certain  items 
of  ex  parte  settlement  subjects  of  spe- 
cial surcharge,  and  calls  on  defendant 
to  account  therefor,  defendant's  answer, 
though  containing  affirmative  allega- 
tions giving  such  account  in  detail,  is 
responsive  to  the  bill  and  evidence  for 
defendant.  Corbin  v.  Mills,  19  Gratt. 
466;  Morrison  v.  Grubb,  23  Gratt.  342; 
Bell  V.  Moon,  79  Va.  341. 

C.  SURCHARGING  AND  FALSIFY- 
ING. 

In  cases  of  seti...^  accounts,  the  court 
will  not  generally  open  an  account;  but 
will,  at  most,  only  grant  liberty  to  sur- 
charge and  falsify;  otherwise  in  cases 
of  apparent  fraud.  Ruffner  v.  Hewiit. 
7  W.  Va.  585.  See  also,  Freeland  v. 
Cocke,  3  Munf.  352. 

And  the  onus  of  overcoming  by  proof 
the  presumption  of  correctness  which 
the  law  attaches  to  ex  parte  settle- 
ments, rests  on  those  who  seek  to  sur- 
charge or  falsify  them.  Wimbish  v. 
Rawlins,  76  Va.  48. 

Surcharging  or  Falsifsring  Account 
Pleaded  in  Bar. — Upon  a  general  bill 
for  an  account,  a  defendant  may  set 
up  in  his  answer  as  a  bar  or  defense  a 
stated  or  settled  account,  and  if,  upon 
issue  joined  upon  the  answer,  it  is 
found  to  be  true,  the  court  may  grfve 
leave  to  the  plaintiff  to  amend  his  bill» 
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and  to  surcharge  and  falsify  the  stated 
or  settled  account,  by  pointing  out  or 
indicting  specifically  any  items  of  er- 
ror, mistake,  or  omission  existing 
therein.  Bell  v.  List,  6  W.  Va.  469;  Mc- 
Neel  V,  Baker,  6  W.  Va.  153. 

Bill  to  Correct  Mistake  Must  State 
Mistake  Specifically. — But  a  bill  to  re- 
form a  settlement  of  accounts  on  the 
ground  of  mistake,  and  to  correct  such 
mistake,  must  allege  the  mistake  dis- 
tinctly and  particularly,  giving  circum- 
stances of  mistake,  showing  wherein 
that  mistake  consists,  and  not  be  based 
upon  mere  general  averments  of  mis- 
take. Batson  v,  Findley,  52  W.  Va.  343, 
43  S.  E.  142. 

III.  Equity  Jurisdiction. 

See  also,  the  title  JURISDICTION. 

A.   IN  GENERAL. 

Statement  of  Jurisdiction. — Courts  of 
equity  have  jurisdiction  of  matters  of 
account  (1)  where  there  are  mutual 
demands,  (2)  where  the  accounts  are 
or.  one  side  and  a  discovery  is  sought 
that  is  material  to  the  relief,  and  (3) 
equity  having  taken  jurisdiction  for 
discovery  will,  to  avoid  a  multiplicity 
of  suits,  administer  suitable  relief.  The 
reason  for  the  doctrine  is  that  there 
is  no  adequate  remedy  at  law.  On  the 
other  hand  courts  decline  jurisdiction 
in  matters  on  account,  (l)  where  the 
demands  are  all  on  one  side  and  no 
discovc.y  is  claimed  or  is  necessary, 
and  (2)  where  there  are  demands  on 
one  side,  and  on  the  other  mere  set- 
offs, and  no  discovery  is  required.  Laf- 
ever  v.  Billmyer,  5  W.  Va.  33.  These 
proposition  are  in  tl.c  ain  correct,  but 
they  do  not  include  all  cases  of  equity 
jurisdiction  in  matters  of  account,  and 
no  general  rule  can  be  stated,  which 
will  embrace  all  the  cases.  Petty  v. 
Fogle,  16  W:  Va.  497.  See  also,  Carey 
V,  Coffee  Stemming  Mach.  Co.,  1  Va. 
Dec.  863;  Neff  v.  Baker,  82  Va.  401, 
4  S.  E.  620;  Simmons  v.  Simmons,  33 
Gratt.  451;  Bassett  v.  Cunninj^ham.  7 
Leigh  402;  Hartsook  v.  Staton,  1  Va. 


Dec.    357;    Thornton   v.   Thornton,    31 
Gratt.   212;   Campbell  v.   Rust,  85  Va, 
653,  8  S.  E.  664. 
Charges  on  One  Side,  Pajrment  on 

the  Other.— Where  the  allegations  in  a 
bill  for  an  accounting  did  not  state  mu- 
tual demand,  but  merely  charges  on 
one  side  and  payment  on  the  other,  a 
court  of  equity  will  not  decree  an  ac- 
counting. Bassett  v,  Cunningham,  7 
Leigh  402. 

It  was  said  in  Grafton  ^.  Reed,  26 
W.  Va.  437,  that  it  is  impossible  to  lay 
down  with  precision  fixed  rules  appli- 
cable to  all  cases  in  which  it  may  be 
proper  for  equity  courts  to  exercise 
jurisdiction  in  matters  of  account.  The 
courts  have  therefore  reserved  to  them- 
selves a  large  discretion,  in  the  exercise 
of  which  due  regard  may  be  had  not 
only  to  the  nature  of  the  case,  but  to 
the  situation  and  conduct  of  the  par- 
ties. 

And  equity  hath  jurisdiction  in  mat- 
ters of  complicated  accounts,  especially 
those  involving  equitable  claims  or 
trusts.  Tillar  v.  Cook,  77  Va.  477;  Penn 
V.  Ingles,  82  Va.  65. 

For  matters  of  account  constitute  a 
part  of  the  jurisdiction  of  the  court  of 
equity;  and  it  is  a  well  established 
principle  that  when  that  court  has 
once  obtained  possession  of  a  subject 
it  will  do  complete  justice  by  dispos- 
ing of  the  whole  subject.  It  would  be 
the  most  crying  injustice  to  send  the 
defendant  back  to  a  court  of  law,  after 
he  has  been  forced  into  a  court  of 
equity,  and  prevented  by  the  plaintiff 
himself  from  prosecuting  his  suit  at 
law  for  the  long  space  of  ten  years, 
and  to  drive  him  out  too,  when  the 
account  which  he  asks  for,  is  within 
the  ordinary  jurisdiction  of  the  court. 
Payne  v.  Graves.  5  Leigh  561.  See 
also,  Hickman  v.  Stout,  2  Leigh  6. 

Where  a  bill  was  filed  in  chancery 
stating  running  accounts  for  many 
years  between  plaintiff  and  defendant, 
consisting  of  numerous  items  of  debt 
and  credit  or  claims  for  them  on  both 
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sides,  and  praying  an  account  and  jt  is  not  in  every  case  of  account  that  it 
decree  for  balance,  it  was  held  that  this  j  takes  jurisdiction.  Where  the  accounts 
is  a  bill  for  an  account  which  equity  •  are  all  on  one  side,  even  though  it  be 
will  entertain,  though  assumpsit  might  j  a  very  long  one,  equity  will,  not  take 
have  lain  at  law.  Hickman  v.  Stout,  :  cognizance  of  the  case,  as  there  is  an 
2  Leigh  6.  j  adequate  remedy  at  law.      But    where 

Insclvency  of  Defendants.  —  Thus  i  there  are  mutual  demands,  items  of 
where  a  bill  alleges  that  the  defend-  |  debit  and  credit  on  both  sides,  and  a 
ants  are  insolvent  and  ask  that  they  \  balance  is  needed,  then  equity  will  take 
be  restrained  from  fraudulently  con-  ;  jurisdiction.  Goddin  v.  Bland,  87  Va. 
verting  to  their  own  use  the  property  j  706,  13  S.  E-  146;  Smith  v.  Marks,  2 
of  the  plaintiff,  and  also  ask  an  ac-  ;  Rand.  449;  Bassett  v,  Cunningham,  7 
count,  upon  these  facts  there  is  no  \  Leigh  402;  Hickman  v.  Stout,  2  Leigh 
remedy  at  law,  and  the  only  complete  ;  6. 

remedy  is  in  chancery,  which  will  take  •  No  Jurifdiction  When  Adequate 
jurisdiction  of  the  case.  Brakeley  v.  \  Remedy  at.  Law, — Where  the  specific 
Tuttle,  3  W.  Va.  86.  i  facts  stated  in  a  bill  in  equity,  notwith- 

No  Injunction  to  Restrain  Legal  standing  vague  and  general  allegations 
Proceedings  When  Unliquidated  Set-  ^^  ^^  equitable  jurisdiction,  show  that 
OfiF  Claimed.— As  a  general  rule,  where  I  ^'^^^^  »s  a  plain,  adequate,  legal  remedy 
a  court  of  law  has  taken  jurisdiction  ,  ^^  ^o  the  matters  in  dispute,  the  demur- 
of  a  legal  claim,  and  the  defendant  \  ""^^r  ^^  such  bill  should  be  sustained,  and 
claims  a  balance  due  him  by  account,  '  ^^«  plamtiff  remitted  to  his  legal  rem- 
which  can  only  be  settled  in  a  court  \  ^^y-  ^an  Dorn  v.  Lewis  County  Court, 
of  equity,  the  latter  will  not  suspend  |  ^8  W.  Va.  269,  18  S.  E.  579;  Smith  v. 
the  legal  proceedings  to  enable  the  de-  I  ^a^ks,  2  Rand.  449. 
fendant  to  have  the  accounts  settled, !  Where  a  plaintiff  goes  into  equity 
though  this  is  an  equitable  defense,  j  for  a  settlement  of  accounts,  on 
as  the  set-off  is  not  a  liquidated  de-  j  the  ground  that  he  cannot  substantiate 
mand.  Miller  v.  Miller,  25  W.  Va.  \  ^^^  items  in  his  account,  except  by 
495.  i  the  answer,  and  testimony  of  the  de- 

Must  Be  Able  to  Pronounce  Final  ■  fendant  himself,  and  in  the  progress  of 
Decree.— The  claim  of  an  account  of  I  the  suit  it  appears  by  his  own  showing 
assets  will  not  give  equity  jurisdiction,  i  that  the  account  is  susceptible  of  proof 
unless  it  can  pronounce  a  final  decree  |  by  witnesses  in  a  court  of  law.  his  bill 
in    the    suit    in    which    the    account    is  !  ought  to  be  dismissed.    Meze  v,  Mayse, 


sought.     Randolph  v.  Kinney,  3  Rand. 
394. 

Remedy    at    Law    Must    Be    Inade- 
quate.— A   court    of    chancery    has  no 


6  Rand.  658. 

Thus,  a  general  vague  charge  that 
the  accounts  are  voluminous  and  intri- 
cate, inserted  as  a  pretext  to  bring  the 


jurisdiction  to  ask  for  an  account,  and  !  case  within  the  jurisdiction  of  equity, 
a  decree  for  the  balance,  which  should  j  will  not  protect  the  bill  against  a  de- 
be  found  due  upon  a  claim,  on  which  ;  murrer  for  want  of  equity.  Lafever  v. 
an  action  at  law  would  have  lain,  with-  |  Billmyer,  5  W.  Va.  33. 
out  showing  some  obstacle  which  j  Where  a  bill  was  filed  in  chancery, 
would  defeat  or  embarrass  the  legal  i  praying  an  account,  and  a  decree  for 
remedy.  Poage  v.  Willson,  2  Leigh  490.  j  the  balance  which  should  be  found  due. 
Accounts  Must  Be  Mutual. — The  ju- !  upon  a  claim,  on  which  an  action 
risdiction  of  equity  in  matters  of  ac-  |  at  law  would  have  lain,  without  show- 
count  is  among  the  most  comprehen-  ;  inz  ^ny  obstacle  which  would  defeat  or 
sive  of  those  which  it  has  assumed,  but  '  embarrass    the    legal    remedy;  it    was 
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held,  the  court  of  chancery  has  no  ju- 
risdiction. Poage  V,  Willson,  2  Leigh 
490. 

When  an  Order  for  an  Account  Is 
Erroneous. — In  a  chancery  cause,  when 
a  replication  has  been  entered,  and 
afterwards,  it  is  error  for  the  court  to 
order  an  account,  or  to  render  a  decree, 
until  a  new  issue  is  made  up.  A  depo- 
sition which  had  been  taken,  while  the 
replication  was  standing,  cannot  be 
read,  after  it  is  withdrawn.  Clarke  v. 
Tinsley,  4  Rand.  250. 

Effect  of  Delay. — Where  an  account 
is  asked  for,  but  because  of  the  delay 
which  has  taken  place,  it  is  manifest 
that  no  correct  account  can  be  ren- 
dered, and  that  any  conclusion  to  which 
the  court  can  arrive  must  at  best  be 
conjectual,  because  the  original  trans- 
action has  become  so  obscured  by  the 
lapse  of  time,  loss  of  evidence,  and 
death  of  the  parties,  as  to  render  it 
difficult  to  do  justice  between  the  par- 
ties, a  court  of  equity  will  not  decree 
an  accounting.  Wissler  v.  Craig,  80  Va. 
29;  Covington  v.  Griffin,  98  Va.  124, 
34  S.  E.  974;  Tate  v.  Jones,  98  Va.  544, 
36  S.  E.  984;  Kavanaugh  v.  Kavanaugh, 
98  Va.  653,  37  S.  E.  275;  Harrison  v. 
Gibson,  23  Gratt.  212.  See  also,  Ran- 
dolph V.  Ranf^olph,  2  Call  537;  Caruthers 
V.  Trustees  of  Lexington,  12  Leigh  610; 
Hays  V.  Freshwater,  47  W.  Va.  217,  34 
S.  E.  831;  West  v.  Thornton,  7  Gratt. 
178. 

Mere  Lapse  of  Time  No  Bar. — But  it 
was  held  in  a  case  decided  in  1841,  that 
where  there  is  no  obstacle  to  a  bill  filed 
by  legatees  to  resettle  the  executor's 
account,  the  mere  fact  that  it  was  set- 
tled in  1818  by  the  original  executor, 
and  that  a  length  of  time  has  elapsed 
between  the  filing  of  the  account  and' 
tl:e  bill  to  resettle,  will  not  be  a  bar 
t<;  the  action  as  in  this  case  there  was 
no  loss  of  vouchers  and  nothing  which 
prevented  an  accounting  readily  being 
tciken.     Aylett  v.  King,  11  Leigh  486. 

Complicated  Accounts  and  Equitable 
Trusts. — Wherever  an  acount  is  so  com- 
plicated that  it  would  be  incompetent 


to  examine  it  at  law,  and  wherever  it 
stands  upon  equitable  claims,  or  has 
equitable  trusts  attached  to  it,  there  is 
no  doubt  that  the  jurisdiction  of  equity 
in  such  case  is  universal  and  without 
exception.  Penn  v.  Ingles,  82  Va.  65; 
Tyler  v.  Nelson,  14  Gratt.  214;  Coffman 
V.  Sangston,  21  Gratt.  263;  Tillar  v. 
Cook,  77  Va.  477.  See  also,  the  title 
TRUSTS  AND  TRUSTEES. 

B.     PERSONS    SUBJECT    TO    AC- 
COUNTS. 

1.  Tenant  in  Common. 

One  tenant  in  common  may  main- 
tain a  suit  in  equity  against  his  co- 
tenant,  who  has  occupied  the  whole  of 
the  common  property,  for  an  account 
of  rents  and  profits.  Early  v.  Friend, 
16  Gratt.  21.  See  generally,  the  title 
JOINT  TENANTS  AND  TENANTS 
IN  COMMON. 

2.  Shareholders  in   Building  Associa- 
tion. 

A  court  of  equity  has  jurisdiction  at 
the  suit  of  shareholders  of  unredeemed 
shares  in  a  building  fund  association  to 
call  the  redeemed  shareholders  to  ac- 
count, enforce  payment  of  what  they 
owe,  distribute  the  funds  among  those 
entitled  thereto,  and  wind  up  the  insti- 
tution. Edelin  v.  Pascoe,  22  Gratt.  826. 
See  also,  the  title  BUILDING  AND 
LOAN  ASSOCIATIONS. 

8.   Auctioneers. 

Equity  has  jurisdiction  of  a  bill  by 
the  principal  against  auctioneers  for  an 
account,  if  it  be  yet  open,  or  to  sur- 
charge and  falsify  the  account,  if  it  has 
been  stated.  Townes  v.  Birchett,  12 
Leigh  173. 

4.    Cashier  of  Unchartered  Bank. 

A  private  unchartered  company,  as- 
sociated for  the  purpose  of  carrying  on 
business  as  a  bank,  though  such  associa- 
tions are  contrary  to  law,  will  be  enter- 
tained in  a  court  of  chancery,  in  a  suit 
against  its  cashier,  for  an  account  of  his 
agency.  Berkshire  v,  Evans,  4  Leigh 
223.  See  generally,  the  title  BANKS 
AND  BANKING. 
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5.  Deputy  Sheriff. 

A  sheriff  cannot  maintain  a  bill  in 
equity  for  an  account  agfainst  Kis  deputy 
without  showing,  by  sufficient  allega- 
tions, special  circumstances  entitling 
him  to  discovery  as  necessary  to  com- 
plete and  adequate  relief,  or  that  the 
accounts  are  complicated  and  intricate. 
White  V.  Cook,  51  W.  Va.  202,  41  S.  E. 
410.  See  generally,  the  title  SHER- 
IFFS AND  CONSTABLES. 

6.  Lessees  of  Mine. 

If  the  rent  or  royalty  reserved  in  the 
leasing  of  mineral  property  is  de- 
pendant upon  the  amount  of  mineral 
taken,  a  bill  in  equity  will  lie  to  com- 
pel an  accounting  by  the  operators  or 
lessees  of  the  mines.  Swearingen  v. 
Steers,  49  W.  Va.  312,  38  S.  E.  510. 

7.  Nonresident  Guardian. 

A  court  of  equity  has  jurisdiction  to 
hold  a  guardian  to  account,  and  his 
sureties  with  him,  to  the  payment  of 
any  balance  found  due  to  the  ward; 
though  the  guardian  lives  out  of  the 
state  and  has  no  property  within  it. 
Pratt  V.  Wright,  13  Gratt  175.  See 
also,  the  title  GUARDIAN  AND 
WARD. 

8.  Principal  in  Building  Contract. 
Where  a  carpenter  brings  an  action 

at  law  against  the  owner  of  a  house  on 
the  agreements  which  were  left  in  the 
hands  of  the  latter,  and  the  owner  re- 
fuses to  furnish  the  copies,  which  were 
necessary  in  order  to  frame  the  decla- 
ration, the  case  is  a  proper  one  for  re- 
lief in  equity,  by  filing  a  bill  praying 
account  and  a  decree  for  the  balance 
due  for  the  work  done.  Sturtevant  v. 
Goode,  5  Leigh  83.  But  see  Smith  v. 
Marks,  2  Rand.  449.  See  also,  the  title 
CONTRACTS. 

9.  Parties  to  Trust  Deed. 

Where  a  debt  secured  by  deed  of 
trust  appears  to  be  unascertained  in 
amount,  either  party  may  resort  to  a 
court  of  chancery  to  have  the  amount 
ascertained  by  accounts  taken  under  its 
direction,  which  ought  to  be  directed. 
The  trustee  cannot  sell  the  trust  sub- 


ject until  the  debts  secured  are  settled 
and  ascertained.  Wilkins  v.  Gordon, 
11  Leigh  549. 

10.  Agents. 

Where  an  agent  occupies  a  position  of 
trust;  is  charged  with  duty  not  only  of 
keeping,  but  of  rendering  regular  ac- 
counts; and  is  custodian  of  most  of  the 
vouchers  of  his  receipts  and  disburse- 
ments, the  remedy  at  law  is  not  so 
plain  and  easy  as  in  equity,  which  is  the 
appropriate  forum  for  relief  in  such 
cases.  Vilwig  v.  B.  &  O.  R.  Co.,  79  Va. 
449;  Thornton  v.  Thornton,  31  Gratt. 
212.    See  also,  the  title  AGENCY. 

Thus  a  bill  in  equity  will  He,  by  an 
administrator  of  a  principal,  against  the 
general  agent  of  his  intestate  for  a 
discovery  and  an  account  of  the  trans- 
action of  the  latter  with  his  principaL 
Simmons   v.    Simmons,    33    Gratt    45L 

Mutual  Accounts  between  Principal 
and  Agent. — Where  there  arc  mutual 
accounts  to  be  settled  between  a  prin- 
cipal and  his  agent;  or  a  discovery  is 
necessary,  or  when  necessary  to  pre- 
vent a  multiplicity  of  suits,  or  where 
the  ends  of  justice  cannot  be  attained 
at  law,  a  court  of  equity  will  take  juris- 
diction of  a  suit  between  them;  but  the 
bare  relation  of  principal  and  agent* 
will  not  justify  the  interference  of  the 
court  in  every  case,  or  entitle  the  prin- 
cipal to  come  into  that  court,  if  the 
case  can  be  fairly  tried  at  law.  Hart- 
sook  V.  Staton,  1  Va.  Dec.  357;  Vilwig 
V.  B.  &  O.  R.  Co.,  79  Va.  449. 

11.  Obligor  on  Bond. 

Where  a  bond  secured  by  deed  of 
trust  on  land  is  assigned  and  passes 
through  numerous  hands,  payments 
having  been  made  on  it,  and  the  land 
being  advertised  under  the  deed  for  the 
payment  of  the  balance  due,  the  obligor 
may  come  into  equity  to  ascertain  the 
amount  due,  and  the  owner  of  the  bond. 
Crenshaw  v.  Seigfried,  24  Gratt  272. 

But  where  a  jury  have  found  a  ver- 
dict for  the  plaintiff  in  an  action  on  a 
bond,  an  account  of  transactions,  which 
(although  partly  subsequent  to  the  date 
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of  the  bond)  are  old  and  stale,  ought 
DOt  to  be  allowed,  for  the  purpose  of 
obtaining  a  discount  against  it.     Ran- 
dolph V,  Randolph,  1  Hen.  &  M.  181. 
IS.  Parties  in  Gambling  Partnership. 

No  Accounting  for  Gambling  Trans- 
actions.— Where  a  bill  is  filed  for  an 
accounting,  and  it  is  ascertained  that 
the  transactions  of  which  the  account- 
ing asked  grew  out  of  a  partnership 
formed  for  gambling  purposes,  the  bill 
will  be  dismissed  as  equity  will  not  lend 
its  aid  for  the  settlement  of  transactions 
growing  out  of  gambling  partnerships. 
Watson  V.  Fletcher,  7  Gratt.  1.  See 
generally,  the  title  GAMBLING  CON- 
TRACTS. 

Though  the  pleadings  do  not  show 
that  the  transacticns  sought  to  be  set- 
tled and  adjudicated  arose  out  of  a  part- 
nership for  gambling,  yet  if  this  appears 
from  the  evidence  taken  before  the  com- 
missioner who  was  directed  to  settle 
the  accounts,  it  is  proper  for  the  court 
to  recommit  the  accounts,  and  direct 
an  inquiry  into  the  consideration  on 
which  the  claims  of  the  parties  are 
founded.  Watson  v.  Fletcher,  7  Gratt.  1. 

17.  Proceedings  to  Obtain  an 
Accounting. 

A.    IN  GENERAL. 

Necessity  of  Reference  to  Commis- 
sioner.— A  court  of  chancery  ought  not 
to  decide  upon  accounts  mutually  exist- 
ing and  controverted  between  the  par- 
ties, without  referring  such  accounts  to 
a  commissioner  or  commissioners  to 
report  thereupon.  Bland  v.  Wyatt,  1 
Hen.  &  M.  543. 

When  Court  May  State  Account 
without  a  Reference. — The  circuit  court 
may  state  an  account  in  a  chancery 
cause  without  an  order  of  reference  to 
a  commissioner,  if  there  is  sufficient 
data  and  evidence  in  the  cause  to  enable 
it  to  properly  do  so.  Darby  v,  Gilligan, 
43  W.  Va.  755,  28  S.  E.  737.  See  also, 
-the  title  COMMISSIONERS  IN 
CHANCERY. 

When  Consent  to  Settlement  Is  Not 
Implied. — If  a    court   in   a    decree    ex- 


presses the  opinion,  that  before  a  final 
decree  can  be  made  certain,  settlements 
should  be  made  before  a  commissioner 
of  certain  accounts  between  the  plaintiff 
and  defendant,  and  therefore  orders 
such  accounts  to  be  settled;  and  both 
parties  appear  before  the  commissioner, 
furnish  their  accounts  and  vouchers, 
take  depositions,  and  are  fully  heard  on 
every  point  in  the  case,  and  at  their 
request  respectively  the  commissioner 
makes  special  statements  of  the  ac- 
counts presenting  their  views  respect- 
ively, and  they  each  file  numerous  ex- 
ceptions as  to  the  merits  of  various 
charges  and  credits  in  their  accounts 
as  reported  by  the  commissioner,  such 
conduct  of  the  parties  does  not  amount 
to  a  consent  that  such  accounts  should 
be  settled  in  the  cause,  and  it  is  not 
such  an  acquiescence  in  what  had  been 
I  done  as  would  justify  the  court  in  ren- 
dering a  decree  based  on  such  settle- 
ment, if  it  would  not  be  authorized  to 
do  so  without  any  acquiescence  or  con- 
sent by  the  parties.  Hall  v.  Taylor,  18 
W.  Va.  544. 

B,  OFFICER  TAKING  ACCOUNT- 
COMMISSIONER  IN  CHAN- 
CERY. 

See  also,  the  title  COMMIS- 
SIONERS IN  CHANCERY. 

An  order  of  the  court  of  chancery  to 
make  up  an  account,  without  saying 
before  whom  it  is  to  be  done,  must  be 
executed  before  one  of  the  master  com- 
missioners of  the  court.  Anderson  v. 
Gest,  2  Hen.  &  M.  26. 

The  court  cannot  appoint  commis- 
sioners to  make  up  an  account  out  of 
the  state,  except  by  consent  of  parties. 
Anderson  v.  Gest,  2  Hen.  &  M.  26. 

An  account  of  rents  and  profits  may 
be  taken  by  a  commissioner,  as  well  as 
be  ascertained  by  a  jury;  and  the  for- 
mer in  the  most  usual  course.  Newman 
V.  Chapman,  2  Rand.  93. 

Commissioner  Who  Is  Creditor  In- 
competent.— Commissioner,  who  is  a 
creditor  and  a  party  to  suit  to  subject 
debtor's  land  to  pay  his  lien  debts,  is 
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incompetent  to  take  an  account  ordered 
therein.  Dillard  v.  Krise,  86  Va.  410,  10 
S.  E.  430. 

Commissioners  Not  Precluded  from 
Examining  Settlement  —  During  the 
pendency  of  a  suit  in  chancery  a  settle- 
ment of  accounts  between  the  parties 
having  been  made,  and  reported  to  the 
court, — but,  afterwards,  by  mutual  con- 
sent, a  new  order  of  reference  being 
made;  the  commissioners  were  not  pre- 
cluded from  examining  the  accounts 
generally,  and  correcting  any  error 
therein;  especially,  as  it  appeared  that 
the  party  who  was  benefitted  by  such 
error  had  torn  his  own  signature  and 
that  of  the  other  party  from  the  settle- 
ment.    Todd  V.  Bowyer,  1  Munf.  447. 

Effect  of  Repeal  of  Law  Authorizing 
Reference  to  Commissioner. — In  an  ac- 
tion of  debt  brought  on  the  official  bond 
of  a  sheriff  by  consent,  an  order  was 
made  under  §  5,  ch.  138  of  acts  of 
1872-3,  referring  the  case  to  a  commis- 
sioner to  audit  and  state  an  account 
and  strike  a  balance  between  the  plain- 
tiff and  defendant  in  the  matter  of  dif- 
ference between  them;  and  while  the 
case  was  before  the  commissioner,  the 
facts  of  the  case  were  all  agreed  in 
writing  by  the  parties;  and  on  this 
agreed  state  of  facts  the  commissioner 
after  the  repeal  of  said  law  on  March 
14,  1881,  by  ch.  34,  §  2  of  the  acts  of 
1881,  settled  the  account  and  made  a 
report  finding  a  specified  sum  due  to 
the  plaintiff.  The  defendants  excepted 
to  this  report,  and  the  court  sustained 
the  exceptions,  and  in  its  order  pro- 
ceeded thus:  "And  this  court  proceed- 
ings to  make  such  finding,  as  the  com- 
missioner should  have  found  upon  the 
agreed  facts  filed  before  said  commis- 
sioner, it  is  considered  by  the  court, 
that  the  plaintiff  take  nothing  by  his 
bill,  and  that  the  defendants  go  thereof 
without  day  and  recover  against  the 
plaintiff  their  costs  nbout  their  defense 
in  their  behalf  expended."  It  was  held, 
the  repeal  of  the  law  authorizing  such 
a  reference  in  such  action  revoked  the 
authority  of  the  commissioner  to  settle 


I  such  account  and  report  the  result  to 
the  court;  and  the  court  by  virtue  of 
said  law  had  no  authority  to  act  upon 
and  sustain  the  exceptions  to  said  re- 
port. State  V.  Brookover,  22  W.  Va. 
214. 

C.  WHEN  AN  ACCOUNT  WILL  BE 

ORDERED. 
1.   In  General. 

No  Account  Unless  on  Hearing  or 
by  Consent. — An  order  for  an  account 
is  not  to  be  made  as  of  course,  and 
should  not  be  directed,  but  upon  a 
hearing,  unless  the  parties  consent. 
Winston  v.  Campbell,  4  Hen.  &  M.  477. 

Reference  to  Commissioner  for  Er- 
ror— Apparent  on  the  Face. — Though 
the  bill  does  not  surcharge  and  falsify 
the  accounts  of  the  executor  settled 
before  the  commissioners,  yet  as  there 
were  errors  on  the  face  of  these  ac- 
counts, ^nd  they  did  not  purport  to  be 
final  or  to  embrace  all  the  transactions 
of  the  executor,  it  was  proper  to  refer 
the  accounts  to  a  commissioner  to  be 
settled  and  adjusted.  Chapman  v. 
Shepherd,  24  Gratt.  377. 

Decree  Erroneous  for  Want  of  Par- 
ties.— It  is  premature  and  erroneous  to 
decree  an  account  to  be  taken  of  money 
received  by  a  deceased  party,  when  his 
personal  representative  is  not  before 
the  court,  upon  proper  process.  Dona- 
hoe  V.  Fackler,  8  W.  Va.  249. 

Motion  for  an  Account. — A  motion 
for  an  account  is  irregular;  it  should 
be  for  a  decree,  which,  if  the  court  can- 
not enter  without  an  account,  it  will 
direct  one.  Hampton  v.  Pollard,  4 
Hen.  &  M.  451. 

When  Ccurt  May  Direct  Both  Ac- 
count and  Payment. — Though  the  court 
decreed  an  account  involving  a  few 
items  to  a  small  amount,  it  was  not 
error  to  direct  the  payment  of  so  much 
ot  the  debt  secured  by  the  deed  as 
might  be  safely  paid,  leaving  enough 
to  meet  any  possible  amount  which 
could  be  reported  as  due  on  that  ac- 
count to  the  debtor.  Hogan  v.  Duke, 
20  Gratt.  244. 
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9l  Time  within  Which  Order  Must  Be 
Executed. 

An  order  for  an  account  must  be  ex- 
ecuted within  twelve  months.  Anony- 
mous, 4  Hen.  &  M.  410. 

Account  of  Member  of  Legislature. — 
Where  a  chancery  cause  is  referred  to 
a  commissioner  to  settle  the  accounts 
of  a  trustee  who  is  a  member  of  the 
legislature,  it  is  irregular  and  illegal  for 
such  commissioner  to  proceed  to  take 
proof,  settle  and  determine  such  ac- 
counts during  the  absence  of  such  leg- 
islator, in  attendance  on  the  session  of 
the  legislature,  and  for  one  day  for 
every  twenty  miles  he  is  necessarily 
compelled  to  travel  in  going  to  and  re- 
turning from  such  session.  Pittinger 
V.  Marshall,  50  W.  Va.  229,  40  S.  E. 
342. 

S.  Ordering  an  Account  to  Sustain  Al- 
legations. 

No  account  should  be  ordered  when 
the  answer  denies  all  the  material  al- 
legations of  the  bill  and  there  is  no 
proof  to  sustain  them.  It  will  not  be 
ordered  to  find  proof  of  those  allega- 
tions. Lee  County  Justices  v.  Fulker- 
son,  21  Gratt.  182;  Sadler  v.  White- 
hurst,  83  Va.  46,  1  S.  E.  410;  Millhiser 
V  McKinley,  98  Va.  207,  35  S.  E.  446; 
Bealc  V,  Hall,  97  Va.  383,  34  S.  E.  53. 

And  it  is  improper  to  order  an  ac- 
count merely  to  establish,  by  testi- 
mony, the  allegations  of  the  bill.  Til- 
den  V.  Maslin,  5  W.  Va.  377;  Lee 
County  Justices  v.  Fulkerson,  21  Gratt. 
182;  Livey  v.  Winton^  30  W.  Va.  554, 
4  S.  E.  451;  Porter  v.  Young,  85  Va. 
49.  6  S.  E.  803;  Baltimore,  etc.,  Co.  v. 
Williams,  94  Va.  422,  26  S.  E.  841. 

Thus  an  order  for  an  account  will 
not  be  awarded  to  enable  a  complain- 
ant to  make  out  his  case,  nor  until  it 
has  been  ascertained  that  the  complain- 
ant has  a  right  to  demand  it.  A  mere 
charge  that  the  defendant  has  illegally 
collected  a  large  sum  of  the  complain- 
ant without  stating  how  much  in  the 
aggregate,  or  the  particulars  of  how 
the  sum  accrued,  especially   when   de- 


nied by  the  defendant  and  unsupported 
by  proof,  does  not  entitle  the  complain- 
ant to  a  decree  for  an  account.  Balti- 
more, etc.,  Co.  V,  Williams,  94  Va.  422, 
26  S.  E.  841. 

For,  as  was  said  by  Judge  Staples 
in  Lee  County  Justices  v,  Fulkerson,  21 
Gratt.  182,  this  court  has  repeatedly  de- 
cided that  an  account  should  not  be 
ordered  in  any  case,  unless  shown  to 
be  proper  and  necessary  by  the  plead- 
ings and  proofs  in  the  cause.  Porter 
V.  Young,  85  Va.  49,  6  S.  E.  803. 

It  being  proper  to  direct  an  account 
to  ascertain  what  is  due  to  the  pur- 
chaser for  moneys  paid  by  him  in  part 
of  the  purchase  money,  it  is  proper  also 
to  direct  an  account  of  rents  and  prof- 
its of  the  land  while  in  his  possession; 
and  if  on  such  account  it  appear  that 
there  is  a  balance  due  to  the  defend- 
ant, it  is  proper  to  decree  such  balance 
to  him.     Payne  v.  Graves,  5  Leigh  561. 

New  Matter  Set  Up  by  Answer. — 
Though  the  general  rule  is  that  an  ac- 
count should  not  be  ordered  in  any 
case,  unless  shown  to  be  proper  by  the 
pleadings  and  proofs  in  the  cause;  yet 
the  rule 'is  not  applicable  to  a  case 
where  the  answer  sets  up  new  and  af- 
firmative matter,  upon  which  the  de- 
fense is  rested,  and  the  burden  of  prov- 
ing which  lies  on  the  defendant.  Por- 
ter V.  Young,  85  Va.  49,  6  S.  E.  803. 

4.  Accounting  Necessary  to  Determina- 
tion of  Rights. 

A  court  will  not  undertake  to  adjust 
the  rights  of  parties  without  satisfac- 
tory means  of  ascertaining  what  their 
rights  are.  Hinkson  v.  Ervin,  40  W. 
Va.  Ill,  20  S.   E.  849. 

Where,  from  the  nature  of  the  case 
and  of  the  relief  sought,  an  account  is 
necessary  to  enable  the  court  to  do 
justice  between  the  parties,  an  order 
of  reference  will  not  be  entered  until  its 
propriety  has  been  made  to  appear  by 
the  evidence;  and  if  such  a  case  be 
submitted  upon  the  bill  without  proof, 
and  an  answer  denying  its  allegations, 
it  should  be  dismissed;  but  where  there 
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is  nothing  in  the  pleadings  and  proofs 
to  make  an  account  proper  and  neces- 
sary, and  the  court  has  improvidently 
granted  an  order  of  reference,  it  is 
harmless  error,  for  which  the  cause 
should  not  be  reversed.  Bresee  v.  Brad- 
field,   99   Va.   331,   38   S.    E.   196. 

Equity  should  not  direct  an  account 
to  be  taken  after  a  great  lapse  of  time 
and  after  acts  of  acquiescence  on  the 
part  of  the  party  demanding  it,  in  the 
construction  of  his  rights  which  if  cor- 
rest  would  render  such  account  unnec- 
essary. Boiling  V.  Boiling,  5  Munf. 
334.  See  also,  Randolph  v.  Randolph, 
1  Hen.  &  M.  181. 

5.    Particular  Instances  Where   Court 
Decreed  an  Accounting. 

a.  Assignment  for  Benefit  of  Creditors. 
Where  a  debtor  conveys  the  whole  of 

his  property  to  a  trustee  upon  trust 
to  sell  the  same,  and  out  of  the  pro- 
ceeds pay  in  the  first  place,  certain 
preferred  creditors  and  then  disburses 
the  residue  in  paying  pro  rata  all  the 
just  debts  due  from  him,  to  any  other 
creditors  who  should  within  four 
months  release  the  debtor  from  fur- 
ther claim,  a  judgment  debtor  has  a 
right  to  an  accounting  of  the  trust 
fund  and  to  the  payment  of  his  debt 
out  of  the  surplus,  if  any,  after  satis- 
fying the  preferred  creditors  and  those 
who  agreed  to  the  composition.  Skip- 
with  V.  Cunningham,  8  Leigh  271.  See 
also,  the  title  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS; 
TRUSTS  AND  TRUSTEES. 

b.  Fraudulent  Transfer  of  Property. 

A  defendant  in  an  action  for  seduc- 
tion, anticipating  a  judgment  against 
him,  transfers  two  bonds  which  he 
holds  on  S.  and  G.,  and  also  his  interest 
in  the  real  estate  of  his  deceased  father, 
to  a  brother,  for  the  purpose  of  evad- 
ing the  payment  of  the  anticipated 
judgment.  A  judgment  is  recovered 
against  him;  and  he  takes  the  oath  of 
an  insolvent  debtor,  and  surrenders 
nothing.  The  plaintiff  then  files  a  bill 
against  his  debtor  and  his  brother,  and 


S.  and  the  high  sheriff,  to  set  aside  said 
transfers,  and  to  subject  the  property 
to  satisfy  said  judgment;  it  was  held, 
there  should  be  an  account  of  the  per- 
sonal estate  of  which  the  father  of  the 
debtor  died  possessed,  in  order  to  as- 
certain what  portion  said  debtor  is 
entitled  to,  and  how  it  has  been  dis- 
posed of.  Greer  v.  Wright,  6  Gratt. 
154. 

In  a  bill  by  creditors  to  set  aside  a 
deed  of  trust  for  p  yr.ent  of  debts,  on 
the  ground  that  it  io  fraudulent  on  its 
face,  the  bill  does  not  ask  for  an  ac- 
j  count,  but  there  is  a  prayer  for  general 
relief.  Though  the  deed  is  sustained 
as  valid  the  plaintiffs  are  entitled  to  an 
account.     Marks  v.  Hill,  15  Gratt.  400. 

c.  Recovery  of  Legacy. 

A  testator  devises  certain  real  pr«>p- 
erty  to  be  sol  J,  and  the  proceeds  to  be 
divided  in  different  proportions,  among 
several  legatees;  and  appoints  two  ex- 
ecutors, both  of  whom  unite  in  the  sale 
of  said  pre  perty.  One  of  the  legaucs 
assi3:ns  his  interest  in  the  legacy  to 
a  third  person.  The  assignee  brings 
his  suit  in  chancery  against  one  of  the 
executors  only,  and  without  making  the 
other  legatees  interested  in  the  sale  of 
the  said  property  parties.  On  both 
grounds  it  is  error  in  the  court  to  ren- 
der a  decree  in  favor  of  the  plaintiflF. 
The  court  should  also  have  an  account 
of  the  sales  of  the  said  land,  before 
rendering  a  final  decree  for  any  par- 
ticular sum;  notwithstanding  the  de- 
fendants have  not  answered,  and  the 
bill  is  taken  for  confessed.  Findlay  v. 
Sheffey,  1   Rand.  73. 

d.  To  Determine  Rent  of  Salt  Works. 

The  assignees  of  the  lessees  of  the 
salt  works  hold  under  the  lease  by  the 
court  to  pay  $22,000  per  annum,  which 
terminated  January  1st,  1861;  and  in 
1859  P.  leases  to  the  assignees  for  ten 
years,  commencing  in  1859  at  $^30,000. 
The  assignees  hold  over  after  January, 
1861,  until  1869.  In  the  suit  by  the  as- 
signees to  enjoin  the  part  owner  from 
interfering    with    their    possession,    on 
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appeal  to  the  special  court  of  appeals 
at  Abingdon,  that  court  after  reinstat- 
ing the  injunction  and  directing  the 
cause  to  be  heard  wlt'.i  the  case  be- 
tween the  joint  owners,  says  that  the 
circuit  court  may  determine  whether 
the  assignees  shall  be  charged  accord- 
ing to  the  lease  to  P.  or  P.'s  lease  to 
them,  or  hold  them  responsible  for  such 
other  reasonable  rent  for  the  property 
as  the  court  may  determine  to  be  right; 
held,  the  decree  of  the  special  court  of 
appeals  not  having  been  appealed  from, 
the  parties  are  bound  thereby;  and  the 
circuit  court  may  direct  a  commissioner 
to  ascertain  and  report  what  would  be 
a  reasonable  rent  of  the  property  from 
January  ist,  1861,  to  January  1st,  1869. 
Stuart  V,   White,  25  .Gratt.  300. 

The  court  may  require  said  assignees 
to  produce  before  the  commissioner,  on 
oath,  all  contracts  in  their  possession 
or  power  to  produce,  by  which  leases 
of  said  salt  property  were  made  by 
them,'  or  privileges  granted  to  others 
to  manufacture  salt  during  said  period, 
and  all  books  and  accounts  and  papers 
in  their  possession  or  power,  showing 
the  quantity  of  salt  manufactured  dur- 
ing said  period,  and  delivered  to  them 
by  their  sublessees,  or  those  to  whom 
such  privileges  were  granted  under 
such  contract.  Stuart  v.  White,  25 
Gratt.  300. 

e.  Adjustment  of  Contract. 

Where  the  clause  of  a  contract 
reads:  "No  work  shall  be  sonsidered 
extra  unless  a  separate  estimate  in 
writing  for  the  same  be  submitted  by 
the  contractor  to  the  architect  and  their 
signatures  be  obtained  thereto."  Con- 
tractor was  entitled  to,  and  demanded, 
but  would  not  get  copy  of  contract  un- 
til work  was  completed;  during  prog- 
ress whereof,  various  alterations  in  the 
plans  were  made  by  employer,  which 
he  refused  to  pay  for,  because  not  made 
according  to  clause  eight.  Contractor 
brought  covenant.  Objection  was  sus- 
tained against  any  evidence  as  to  al- 
terations, for  that  reason.     The  action 


was  dismissed;  and  contractor  brought 
his  bill  for  an  account  and  general  re- 
lief. The  bill  was  dismissed  on  de- 
murrer. On  appeal,  held,  employer 
having  successfully  obstructed  con- 
tractor's remedy  at  law,  the  latter  is 
entitled  to  relief  in  a  court  of  equity 
and  accounting  was  decreed.  Radcliff 
V.  High,  2  Rob.  271;  Johnson  v.  Roa- 
noke, etc.,  Co.,  82  Va.  284.  See  gen- 
erally, the  title  CONTRACTS, 
f.  To  Determine  Assets  of  an  Estate. 
Where  the  administrators  of  an  es- 
tate assigned  the  bonds  of  a  third  party 
to  the  executors  of  a  person  who  was 
a  creditor  of  said  administrator's  in- 
testate, in  discharge  of  a  debt  due  be- 
tween the  two  decedents,  and  the 
executors  of  the  estate  to  whom  the 
bonds  had  been  assigned,  sued  the 
maker  of  the  bond  who  enjoins  the  said 
administrators  on  the  ground  that  the 
intestate  of  the  persons  assigning  the 
bond  was  indebted  to  him  for  a  legacy, 
left  by  a  person  of  whose  will  said  in- 
testate was  executor,  and  this  injunc- 
tion is  afterwards  made  perpetual,  it 
has  been  held,  that  to  ascertain  whether 
!  the  intestate's  estate  contained  assets 
sufficient  to  pay  the  debt,  the  court 
might  direct  an  account.  Braxton  v. 
Harrison,  11  Gratt.  30. 

D.     PROCEDURE    BEFORE    THE 

COMMISSIONER. 
1.   In  General. 

Account  Adjusted  According  to  In- 
tention of  Parlies. — In  the  case  of  Wat- 
kins   V.    Elliott,'28   Gratt.    376,   it    was 
held,  that  where  there  was  a  mistake 
I  of  one  of  the  parties  to  an  agreement, 
1  for  the  adjustment  of  an  account,  and 
I  it  was  clearly  proved,  that  the  account 
would    be   corrected   and   adjusted   ac- 
cording to  what  the  agreement  was  in- 
tended to  be. 

All  Accounts  to  Be  Settled. — In  an 
order  of  reference  to  the  commissioner 
to  take  an  account  between  the  par- 
ties, all  accounts  between  them  ought 
to  be  settled.  Harris  v.  Magee,  3  Call 
502. 
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Claaae  Goveniing  an  Agxeement  for 
Settlement  of  Account.— If  parties  en- 
ter into  an  agreement  stipulating  the 
mode  of  settling  certain  past  transac- 
tions between  them,  and  add  a  clause, 
that,  when  justice  requires,  the  agree- 
ment shall  be  departed  from,  it  runs 
through  the  whole  agreement,  and  a 
court  of  equity  in  adjusting  an  account 
between  the  parties  may  vary  from  the 
agreement.  Braxton  v.  Willing,  4  Call 
287. 

Proof  of  Debts  by  Creditor. — ^After  a 
decree  for  a  general  account  of  debts 
in  a  creditor's  suit,  other  creditors  may 
come  in  and  prove  their  claims  before 
the  commissioner  to  whom  the  cause  is 
referred.  This  should  be  done  by  the 
creditor  or  some  one  authorized  by 
him,  and  not  by  the  administrator  of 
the  debtor  whose  duty  it  is  to  repre- 
sent the  estate.  The  better  practice 
is  to  require  the  creditor  to  file  an 
affidavit  that  the  debt  remains  due,  but 
the  affidavit  is  not  evidence  to  prove 
the  debt.  Conrad  v.  Fuller,  98  Va.  16, 
34  S.   E.  893. 

S.    Notice  of  Taking  Account. 

No  Account  in  Vacation  without  No- 
tice.— In  all  cases  where  the  cause  is 
ready  for  a  decision,  which  cannot  be 
had  without  an  account,  it  should  not 
be  directed  in  vacation,  without  notice 
to  the  adverse  party  or  his  counsel. 
Winston  v,  Campbell,  4  Hen.  &  M.  477. 

When  Notice  Complete. — When  a 
court,  ordering  an  account  to  be  taken, 
under  §  4,  ch.  129,  of  the  Code  of  1868 
of  West  Virginia,  directs,  that  notice 
of  the  time  and  place  of  taking  it  be 
published  for  four  successive  weeks  in 
a  newspaper,  the  service  is  complete 
on  the  fourth  issue  of  the  paper  con- 
taining it,  if  it  be  published  in  the  pa- 
per once  in  each  successive  week, 
though  the  four  weeks  have  not  actu- 
ally elapsed  between  the  dates  of  the 
first  and  last  publication.  Marling  v. 
Robrecht,  13  W.  Va.  440. 

Necessity  of  Specific  Direction  in  De- 
cree.— When  the  court  orders  such  ac- 


count, and  that  notice  of  the  time  and 
place  of  taking  it  be  published,  as  pre- 
scribed in  said  fourth  section,  it  is  not 
necessary  to  give  the  effect  to  such 
publication  contemplated  by  aaid  fourth 
section  of  said  chapter,  that  the  court 
should  expressly  direct  in  the  decree 
or  order,  "that  such  publication  shall 
be  equivalent  to  personal  service  of 
such  notice  on  the  parties,  or  any  of 
them.  Marling  v.  Robrecht,  13  W.  Va. 
440. 

Effect  of  Inadequate  Notice. — Three 
days'  notice  of  the  taking  of  an  account 
is  inadequate,  but  a  decree  will  not  be 
reversed  on  that  ground,  unless  the 
party  be  injured  thereby.  Nor  because 
report  is  returned  within  ten  days  be- 
fore commencement  of  the  term  at 
which  it  is  acted  on,  unless  it  be  shown 
to  have  been  acted  on  within  that  pe- 
riod. Nor  because  the  master  returns 
the  debtor's  property  at  his  own  valua- 
tion, when  such  valuation  is  undisputed. 
Moore  v.  Bruce,  85  Va.  139,  7  S.  E. 
195. 

Publication  under  Virginia  Code  of 
1887. — When  notice  of  taking  an  ac- 
count is  ordered  to  be  given  by  publi- 
cation in  a  newspaper  under  Va.  Code, 
1887,  §  3321,  there  must  be  at  least 
twenty-eight  days  between  the  first  in- 
sertion and  the  day  of  taking  the  ac- 
count. Dillard  v.  Krise,  86  Va.  410,  10 
S.   E.   430. 

Exception  for  Want  of  Personal 
Service. — Where  a  commissioner,  to 
whom  accounts  have  been  referred  by 
an  interlocutory  order  or  decree  of  ad- 
justment and  settlement,  gives  notice 
to  the  parties,  by  publication  in  a  news- 
paper, of  the  tin?e  r.:  d  place  of  his  act- 
ing upon  the  subject,  an  exception  to 
his  report  by  a  party  for  want  of  per- 
sonal notice,  where  that  was  practica- 
ble, ought  not  be  entertained,  unless  he 
shows,  by  his  own  affidavit  or  other- 
wise, that  he  had  not  such  information 
of  the  contemplated  proceedings  of  the 
commissioner  as  would  have  enabled 
him  to  attend.  M'Candlish  v,  Edloe, 
3  Gratt.  333. 
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Special  Notice  to  Take  Depositions. 

— In  taking  an  account,  the  commis- 
sioner may  take  the  depositions  of  wit- 
nesses to  enable  him  to  act  upon  the 
subject,  under  his  general  notice;  and 
a  special  notice  is  not  necessary. 
M'Candlish  v,  Edloe,  3  Gratt.  330. 

Limitation  to  Certain  Class  of  Cases. 
—The  statute,  Va.  Code,  ch.  175,  §  4. 
does  not  limit  the  class  of  cases  in 
which  the  court  may  direct  that  notice 
may  be  given  by  publication;  and  it  is 
no  valid  objection  by  a  party  upon 
whom  process  in  the  suit  has  been 
served,  that  he  did  not  see  or  hear  of 
the  notice  by  publication  of  the  taking 
an  account  by  a  commissioner,  under 
the  order  of  the  court.  Hill  v.  Bowyer, 
18  Gratt.  365. 
8.   Evidence. 

Evidence  Touching  Any  Matter  of 
the  Account  Admissible.  —  Evidence 
Uiay  be  introduced  before  a  commis- 
sioner touching  any  matter  of  account 
directed  by  the  interlocutory  decree,  or 
before  the  court  touching  any  matter  of 
account  which  the  court  ought  by  the 
decree  to  have  referred  to  a  commis- 
sioner.   Moore  v,  Hilton,  12  Leigh  1. 

May  Take  Average  Estimates  of 
Values. — All  estimates  of  values  are  un- 
certain, and  where  the  credibility  and 
integrity  of  the  witnesses  are  unim- 
peached,  and  none  of  them  enjoy  pe- 
culiar opportunities  or  advantages  in 
forming  their  estimate,  it  is  not  error 
to  take  the  average  estimate  of  all  of 
them.  Bresee  v,  Bradfield,  99  Va.  331, 
38  S.  E.  196. 

E.  ITEMS  AND  CREDITS  ADMIS- 
SIBLE. 

No  Decree  as  to  Items  Not  Sustained 
by  Evidence. — Where  the  evidence  was 
defective  as  to  a  particular  item,  no 
decree  as  to  that  item  should  be  made. 
M'Connico  v.  Curzen,  2  Call  358. 

Proof  Variance  between  Items  in  Ac- 
count and  Ledger. — Where  the  question 
was  whether  there  was  or  was  not  a 
mistake  in  the  settlement  of  the  defend- 
ant's account  with  the  plaintiffs,  taken 


from  the  plaintiffs'  books,  it  is  com- 
petent for  the  plaintiffs,  in  order  to 
show  that  there  was  a  mistake  in  the 
iccount  drawn  off  from  their  books, 
by  which  the  settlement  was  made,  by 
the  introduction  therein  of  particular 
items  as  a  credit,  to  prove  that  the 
items  of  debit  and  credit  in  the  ledger 
corresponded  with  the  original  entries 
in  their  books,  and  that  there  was  no 
such  items  of  credit  in  the  ledger  or 
in  the  original  entries.  Hampton  v, 
Michael,  6  Gratt.  151. 

Items  Not  Proved  by  Plaintiff's  De- 
fault.— The  vendee  claims  a  credit  for 
payment  upon  and  set-off  against  the 
purchase  money;  and  a  commissioner 
is  directed  to  state  an  account  of  them; 
but  the  vendee  contumaciously  refuses 
to  present  his  vouchers  and  evidence 
before  the  commissioner;  but  when  the 
report  is  returned,  filed  exceptions  to  it. 
Though  it  is  probable  he  may  be  en- 
titled to  some  credits  not  allowed  him, 
yet  having  refused  to  submit  them  to 
the  commissioner  where  they  might 
have  been  properly  investigated,  they 
will  not  be  allowed.  Peers  v,  Barnett, 
12  Gratt.  410. 

When  Item  Abandoned. — Though  a 
cross  bill  sets  up  a  special  charge 
against  a  party,  if,  upon  taking  the  ac- 
count by  a  commissioner,  this  item  is 
not  charged,  and  the  plaintiff  in  the 
cross  bill  does  not  except  to  the  report 
for  the  failure  to  make  this  charge,  it 
will  be  considered  as  abandoned  by  the 
plaintiff.    Penn  v.  Spencer,  17  Gratt.  85. 

Credits  Not  Claimed  by  Replication. 
— Where  a  bill  charges  a  certain  debt 
due  from  the  defendant  and  that  it  is 
entitled  to  certain  credits,  and  the  de- 
fendant's answer  does  not  aver  any 
other  credits  than  those  admitted  in  the 
bill,  to  which  answer  there  is  general 
replication  and  issue  is  made  up 
thereon,  the  defendant  cannot  avail 
himself  of  other  credits  claimed  to  be. 
approved  in  the  cause,  under  the  issue 
thus  made.  Purdy  v.  Rutter,  3  W.  Va. 
262. 
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Credit  for  Notes  Not  Returned  to 
Debtor. — Where  debtor  has  griven  ne- 
gotiable notes  as  a  credit  upon  a  debt, 
and  the  notes  are  not  returned  to 
debtor,  the  master  taking  the  account 
of  the  indebtedness  should  allow  debtor 
credit  for  those  notes.  Gibson  v.  Bur- 
gess, 82  Va.  650. 

No  Credit  for  Claims  Not  Exhibited 
to  Jury. — Where  an  injunction  is 
granted  to  a  judgment,  and  an  account 
between  the  parties  directed,  the  com- 
missioner ought  not  to  give  the  plain- 
tiflF  at  law  credit  for  claims  not  exhib- 
ited to  the  jury,  nor  mentioned  in  the 
answer,  and  which  are  prior  in  date  to 
the  commencement  of  the  suit.  Lip- 
scomb V.  Winston,  1  Hen.  &  M.  453. 

F.  REPORT  OF  COMMISSIONER 
OR  MASTER. 

Master  Unable  to  State  True  Condi- 
tion of  Affairs. — Where  suit  in  equity 
is  instituted  to  settle  the  accounts  of 
a  dissolved  firm,  one  of  the  members 
being  dead,  and  the  report  of  the  mas- 
tei  to  whom  those  accounts  have  been 
referred,  shows  that,  after  diligent 
search,  he  has  been  unable  to  discover 
and  report  any  evidence  whatever  to 
base  a  statement  of  the  true  condition 
of  affairs  between  the  members  of  the 
late  firm,  and  of  its  assets,  etc.,  the 
court,  not  being  able  to  proceed  to 
judgment  upon  suppositions  and  pre- 
sumptions without  evidence,  can  do  no 
better  than  to  withhold  its  hand,  and 
to  leave  the  parties  to  stand  where  they 
had  placed  themselves  before  suit  was 
brought.     Slater  v.  Arnett,  81  Va.  432. 

Report  of  First  Master  Basis  of  Sec- 
ond Settlement. — Under  decree,  a  mas- 
ter settles  accounts  and  reports  a  bal- 
ance as  due  executrix,  and  the  report 
is  confirmed.  Later,  another  master  is 
ordered  to  take  an  account  of  further 
receipts  and  disbursements.  It  is 
proper  he  should  make  that  balance 
the  basis  of  his  settlement.  Nelson  v. 
Kownslar,  79  Va.  468. 

Conjectual  Estimate. — In  taking  the 
account  of  the  widow  and  the  several 


legatees,  the  commissioner  made  a  con- 
jectural estimate  of  the  amounts 
deemed  necessary  for  the  support  and 
education  of  the  younger  children.  Un- 
der the  circumstances,  the  proper 
course  would  seem  to  be  to  ascertain 
the  expense  actually  incurred  in  educa- 
ting the  infant  children,  and  to  allow 
the  same,  if  not  excessive,  as  a  charge 
upon  the  estate,  together  with  a  rea- 
sonable allowance  for  their  support  and 
maintenance  during  the  period  of  their 
minority.  Hannah  v,  Boyd,  25  Gratt. 
692. 

G.  OBJECTIONS  AND.  EXCEP- 
TIONS. 

Necessity  of  Objection  before  Com. 
missioner. — If  no  objection  is  made  by 
the  defendants  before  the  commissioner 
to  the  proceeding,  and  a  fair  and  full 
investigation  is  had,  no  objection  to  the 
proceeding  can  be  of  avail  before  the 
appellate  court.  Chapman  v.  Shepherd, 
24  Gratt.  377;  Brewer  v.  Hastie,  3  Call 
22;  Fareman  v.  Murray,  7  Leigh  412; 
Bank  v.  Shirley,  26  W.  Va.  563. 

Although  objection  may  be  made  in 
the  court  of  appeals  for  the  first  time 
to  the  report  of  a  commissioner  allow- 
ing an  account  which  is  the  basis  of  a 
lien  for  supplies,  for  errors  apparent 
on  the  face  of  the  report,  it  cannot  avail 
if  the  objection  could  have  been  made 
and  cured  by  the  introduction  of  evi- 
dence in  the  court  below.  It  is  too 
late  after  the  lien  has  been  presented 
in  the  court  below,  accepted  by  the 
commissioner  charged  with  taking  an 
account  of  liens,  duly  reported,  and  the 
report  confirmed  without  objection. 
Osborne  v.  Colliery  Co.,  96  Va.  58, 
30  S.  E.  446. 

Exception  Improperly  Taken. — The 
court  of  appeals  will  not  enter  into  an 
investigation  of  an  account  taken  by 
direction  of  a  court  of  chancery,  when 
either  no  exception  to  the  commission- 
er's report  was  taken  in  the  court  be* 
low,  or  not  taken  in  such  form  as  to 
enable  this  court  to  decide  on  the 
principle   of   law  or   equity   on   which 
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the  item  excepted  to,  was  admitted  or 
rejected.  Perkins  v.  Saunders,  2  Hen. 
&  M.  420. 

Where  one  commissioner's  report 
shows  error  on  its  face  in  the  calcula- 
tion of  interest,  and  it  is  set  aside,  and 
another  report  is  made,  which  shows 
the  balance  of  the  debt  to  the  time  of 
n.aking  the  report  "after  allowing  all 
credits,"  and  no  exception  is  taken  to 
the  last  report,  the  appellate  court  can- 
not go  bade  of  the  last  report  to  con- 
sider errors  apparent  on  the  face  of  the 
first.     Bank  v,  Shirley,  26  W.  Va.  563. 

OLjcc.ion  to  Proof  of  Voucher. — Ob- 
jections for  want  of  proof  of  any 
voucher,  on  which  a  commissioner 
founds  an  item  in  his  account,  must 
generally  be  made  before  the  commis- 
sioner himself;  in  which  case,  if  such 
proof  be  not  supplied,  it  may  be  called 
for  at  the  hearing;  but  in  no  other  in- 
st  nee,  unless  for  good  cause  shown, 
and  upon  one  month's  previous  notice. 
Read  r.  Winston,  4  Hen.  &  M.  450; 
Wilkinson  r.  Oliver,  4  Hen.  &  M.  450. 

Answer  Not  an  ExcepJon. — The  an- 
swer of  a  defendant  in  which  no  refer- 
ence is  made  to  a  commissioner's 
report,  will  not  be  regarded  as  an  ex- 
ception to  said  report;  and  where  there 
are  no  errors  on  the  face  of  the  report, 
and  no  exceptions  taken  thereto  in 
the  court  below,  they  cannot  be  taken 
for  the  first  time  in  the  appellate  court. 
Simmons  v.  Simmons,  33  Gratt.  451. 

Objection  Waived  by  Lapse  of  Time. 
— Where  a  debtor  at  whose  request  an 
account  had  been  rendered  to  him 
made  no  objection  to  it  except  as  to 
the  charge  of  interest,  and  stated  that 
if  he  v.a>  given  the  credit  he  was  en- 
titled t ),  he  world  pay  the  ncconnt;  it 
was  held,  that  it  was  too  late  after- 
ivards  in  an  action  on  assumpsit,  to 
■object  to  the  particular  items  of  the 
account,  as  his  statement  when  the 
account  was  rendered  virtually  ac- 
Icnowledged  its  correctness.  Gore  v. 
Buzzard,  4  Leigh  231. 

Exceptions  the  Proper  Mode  to  Ob- 
tain Correction  of  Report. — Errors  in 


the  details  of  a  decree  for  an  account 
are  not  a  proper  subject  for  appeal 
and  correction  in  the  appellate  court; 
but  they  may  be  corrected  by  excep- 
tions to  the  commissioner's  report. 
Hiiir.phrey  v,  Foster,  13  Gratt.  653.  Sec 
also,  the  title  APPEAL  AND  ER- 
ROR. 

Affidavit  to  Meet  Objection.— When 
an  account  has  been  ordered  upon  a 
proper  bill,  if  an  additional  objection 
to  the  settled  accounts  is  discovered  in 
the  progrress  of  the  cause,  the  plaintiff 
may  raise  the  objection  before  the  com- 
missioner, with  a  proper  specification 
in  writing;  and  the  defendant  may  meet 
the  objection  by  an  affidavit,  which 
shall  have  the  same  weight  as  an  an- 
swer would  have  had  if  the  matter  had 
been  alleged  in  the  bill.  Corbin  v. 
Mills,  19  Gratt.  438;  Chapman  v.  Shep- 
herd, 24  Gratt.  377;  Shugart  v,  Thomp- 
son, 10  Leigh  434;  Davis  v.  Morriss, 
76  Va.  34. 

Presumption  Adjournments  Are  Reg- 
ular.— In  the  absence  of  objection  in 
the  court  below,  that  the  commissioner 
had  not  regularly  adjourned  from  time 
to  time  the  taking  the  accounts,  an  ap- 
pellate court  would  presume  that  they 
were  regular;  and  the  objection  is  not 
therefore  available  under  §  5,  ch.  181, 
of  the  Va.  Code.  Hill  v.  Bowyer,  18 
Gratt.  365. 

Ri^ht  to  Withdraw  Waiver  of  Ex- 
ceptions.—  An  administrator  having 
waived  his  exceptions  to  the  commis- 
sioner's report,  under  the  erroneous 
impression  that  the  report  would  be 
sustained,  ana  the  case  then  finally  dis- 
posed of,  may  withdraw  his  waiver, 
and  renew  his  exceptions.  Hannah  v. 
Coyd,   25    Gratt.   092. 

H.  COSTS. 

Pee  of  Commissioner  to  Be  Taxed  in 
Bill  of  Costs. — If,  on  a  motion  in  a 
county  court,  on  the  common-law  side 
thereof,  it  becomes  proper  to  refer  to 
a  commissioner,  long  standing  and  per- 
plexed accounts,  for  the  purpose  of 
facilitating    the    investigation    of    the 
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cause  to  the  parties,  and  to  the  court, 
and  such  reference  is  made  by  order 
of  court,  and  with  the  assent  of  the  par- 
ties, the  fee  of  the  commissioner,  for 
stating  and  reporting  the  accounts, 
ought  to  be  taxed  in  the  bill  of  costs, 
and  a  judgment  for  those  costs  ought 
to  be  rendered  against  the  party  who 
had  to  pay  the  general  costs.  Leach- 
man  V.  Overseers  of  the  Poor,  2  Va. 
Cas.  399. 

When  at  Plaintiff's  Costs.— If  a  party 
have  an  account  taken  as  to  a  subject 
before  decided  by  the  court,  in  me 
same  cause,  so  much  of  the  report  will 
be  at  his  own  costs.  Corbin  v.  Bev- 
erley, 4  Hen.  &  M.  448. 

Appellee's  Costs. — Where  a  bill  is 
brought  to  set  aside  a  deed  of  trust  and 
also  ask  for  an  accounting,  and  the 
court  in  which  the  action  is  brought 
dismisses  the  bill  generally,  and  an  ap- 
peal is  taken  and  the  appellate  court 
sustains  that  part  of  the  decree  which 
affirms  the  deed,  but  reverses  it  as  to 
the  account,  the  costs  will  be  decreed 
against  the  appellee.  Marks  v.  Hill,  15 
Gratt.   400. 

I.   RESUBMISSION  OP  REPORT. 

If  in  any  case  the  court  is  not  satis- 
fied with  the  report  of  a  commissioner 
in  regard  to  matters  not  excepted  to 
which  might  be  affected  by  evidence 
aliunde,  instead  of  remodelling  the  ac- 
count on  its  own  estimate  of  the  evi- 
dence, it  should  recommit  the  report 
with  instructions  indicating  its  opinion, 
so  that  the  respective  parties  might 
have  an  opportunity  of  meeting  any  ob- 
jection thus  suggested.  Ward  v.  Ward, 
21  W.  Va.  262. 

A  commissioner's  report,  made  in  a 
cause  rightly  referred,  on  the  face  of 
which  no  error  appears,  will  be  pre- 
sumed by  the  court  as  admitted  to  be 
correct  by  the  parties,  not  only  so  far 
as  it  settles  the  principles  of  the  ac- 
count, but  also  in  regard  to  the  suffi- 
ciency of  the  evidence  upon  which  it 
is  founded,  except  in  so  far  and  as  to 
such  parts  thereof  as  may  be  objected 


tD  by  proper  exception  taken  thereto 
before  the  hearing;  and  the  court,  at 
the  hearing,  is  bound  to  observe  this 
rule  of  equity  practice.  And  it  is  er- 
ror for  the  court,  at  the  hearing,  to 
remodel  and  restate  the  whole  account 
stated  in  such  report,  and  enter  a  de- 
cree on  its  own  statement  without  ref- 
erence to  the  account  stated  by  the 
commissioner  or  the  action  of  the  par- 
ties in  excepting  or  not  excepting 
thereto.    Ward  v.  Ward,  21  W.  Va.  262. 

Failure  to  State  Debts,  Priorities  and 
Amounts. — If  commissioner's  report 
fails  to  state  the  debts,  their  priority 
and  amounts,  and  if  it  shows  a  debt 
to  be  a  lien  on  the  land  of  a  surety^ 
but  fails  to  show  the  liabilities  and 
assets  of  the  principal,  it  should  be  re- 
committed. Dillard  v,  Krise,  86  Va. 
410,  10  S.  E.  430. 

Want  of  Notice  No  Ground  for  Re- 
hearing.— Want  of  notice  of  the  time 
and  place  of  the  taking  of  an  account 
by  a  commissioner  is  not  sufficient  rea- 
son for  a  bill  of  review  or  petition  for 
rehearing,  such  objection  not  having 
been  taken,  as  it  ought  to  have  been, 
before  the  decree  was  rendered.  Bank 
V.  Shirley,  26  W.  Va.  564. 

Pajrment  of  Costs  as  a  Condition  Pre- 
cedent to  Setting  Aside  Account. — A 
defendant,  after  an  order  for  an  ac- 
count, may  move  to  set  it  aside  and  file 
his  answer,  on  paying  the  costs  which 
may  have  accrued  before  the  commis- 
sioner. Lindsay  v.  Campbell,  4  Hen. 
&  M.   505. 

V.  Actions  on  Account 

A.  IN  GENERAL. 

Account  Taken  Altogether. — When  a 
party  claims  to  charge  another  by  vir- 
tue of  an  account  rendered,  he  must 
t?ke  that  account  altogether,  and  not 
garble  or  alter  it,  unless  he  can  sur- 
charge or  falsify  the  same,  either  by 
showing  errors  in  calculation,  or  prov- 
ing, from  other  testimony,  that  it  is 
incorrect  as  to  the  amount  charged  or 
debited,  or  stated   upon  principles  not 
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conformable  to  the  agreement  or  un- 
derstanding of  the  parties  at  the  time. 
Freeland  v,  Cocke,  3  Munf.  352. 

In  such  case,  the  court  of  equity  may 
direct  the  books  of  the  party  render- 
ing the  account  to  be  produced,  to  see 
whether  such  account  is  drawn  up 
conformable  with  the  books  or  altered 
by  an  afterthought;  in  the  former  of 
which  events  a  presumption  would 
arise,  that  such  was  the  original  un- 
derstanding and  intention  of  the  par- 
ties, unless  proof  were  exhibited  to  the 
contrary;  in  the  latter,  such  presump- 
tion would  be  done  away.  Freeland  v. 
Cocke,  3  Munf.  352. 

No  Inquiry  ^to  Items  of  Settled 
Account. — The  defendant,  in  an  action 
upon  a  settled  account,  cannot  go  into 
an  inquiry  concerning  the  justice  of  the 
several  items  of  demand  stated  in  the 
account.    Lyne  v.  Gilliat,  3  Call  5. 

B.  FILING  COPY  OF  ACCOUNT. 

Necessity  for  Filing  Accounts. — 
Where  the  defendant  relies  upon  a 
specific  payment  or  set-oflF  by  way  of 
discount  against  a  debt,  an  account 
stating  distinctly  the  nature  of  such 
payment  or  set-off,  and  the  several 
items  thereof,  must  be  filed  with  the 
plea;  though  the  defendant  may  rely 
upon  the  parol  admission  of  the  plain- 
tiff to  prove  such  payment.  But  this 
is  not  necessary  where  no  specific  pay- 
ment  is   relied   on;   but  the  defendant 


offers  proof  of  the  admissions  of  the 
plaintiff  that  but  a  portion  of  the  debt 
13  due.     Rice  v.  Annatt,  8  Gratt.  557. 

To  Sustain  Count  of  Insimul  Com- 
putassent. — If  the  proof  offered  by  the 
plaintiff  be  such  as  to  sustain  the  count 
of  insimul  computassent,  it  is  of  no  im- 
portance whether  there  be  any  account 
filed  or  not;  for  this  count  does  so 
describe  the  plaintiff's  demand,  as  to 
give  the  defendant  sufficient  notice  of 
the  character  thereof.  Fitch  v,  Leitch, 
11  Leigh  471. 

Notice  of  Character  of  Claim  Suffi- 
dent. — Under  the  eighty-sixth  section 
of  the  act  concerning  proceedings  in 
civil  suits,  etc.  (l  Rev.  Va.  Code,  510), 
an  account  filed  in  an  action  of  in- 
debitatus assumpsit,  which  gives  notice 
of  the  character  of  a  claim,  is  sufficient 
although  it  may  be  made  up  of  various 
items  of  which  no  notice  is  given. 
Moore  v.  Mauro,  4  Rand.  488. 

Items  Distinctly  Stated  but  Wrongly 
Denominated. — Where  the  items  of  an 
account  filed  with  a  plea  of  payment, 
or  with  a  plea  under  which  payment 
may  be  proved,  as  nil  debet,  are  so 
described  as  to  give  the  plaintiff  notice 
of  their  character,  the  defendant  may 
show  either  payments  or  set-offs.  If 
the  nature  of  the  item  be  distinctly 
stated,  the  statute  is  complied  with, 
though  the  item  be  wrongly  denomi- 
nated. Langhorne  v.  McGhee.  103  Va. 
281,  49  S.  E.  44. 


A.ccount  Stated. 

See  the  title  ACCOUNTS  AND  ACCOUNTING,  ante,  p.  83. 


ACCRETION. 


CROSS  REFERENCES. 

Sec     the    titles    NAVIGABLE    WATERS;     WATERS    AND    WATER- 
COURSES. 


Alluvion  Defined.— "In  the  light  of 
the  authorities,  alluvion  may  be  de- 
fined as  an  addition  to  riparian  land, 
gradually  and  imperceptibly  made  by 
the  water  to  which  the  land  is  contigu- 
ous. *  ♦  ♦  The  test  as  to  what  is 
gradual  and  imperceptible  in  the  sense 
of  the  rule  is  that,  though  the  witnesses 
may  see  from  time  to  time  that  prog- 
ress has  been  made,  they  could  not 
perceive  it  while  the  process  was  go- 
ing on."  Chesapeake  &  O.  R.  Co.  v. 
Walker,  100  Va.  83.  40  S.  E.  633. 

Ownership  of  Land  Formed  by  Ac- 
cretion.— Land  formed  by  alluvion,  or 
the  g^radual  and  imperceptible  accre- 
tion from  the  water,  and  land  gained 
by  reliction,  or  the  gradual  and  im- 
perceptible rescission  of  the  water,  be- 
long to  the  owner  of  the  contiguous 
land  to  which  the  addition  is  made. 
There  is  no  distinction  in  this  respect 
between  soil  gained  by  accretion  and 
that  uncovered  by  reliction.  The 
change  is  imperceptible  when  it  is  not 
discernible  in  its  progress,  though  the 
fact  that  there  has  been  an  increase 
may  be  {Perceptible  year  by  year,  or  at 
shorter  intervals.  Chesapeake  &  O.  R. 
Co.  V.  Walker,  100  Va.  82-3,  40  S.  E. 
633. 

Po^pirer  of  Corporation  to  Acquire 
Land  by  Accretion. — In  the  absence  of 


any  statutory  restriction,  a  corporation 
which  is  a  fee  simple  riparian  pro- 
prietor of  land  can  acquire  land  by 
accretion.  Chesapeake  &  O.  R.  Co.  v. 
Walker,  100  Va.  69,  40  S.  E.  633. 

The  acts  authorizing  condemnation 
or  purchase,  of  land  by  the  James  River 
and  Kanawha  Canal  Company  was  not 
limited  to  the  acquisition  of  a  mere 
easement  or  right  of  way,  but  it  had 
power  to  acquire,  and  did  acquire,  a  fee 
simple  title  to  low-water  mark  on 
James  river,  with  capacity  to  take  by 
accretion,  and  its  successor  in  title,  is 
the  owner  of  the  land  in  controversy 
which  was  created  by  deposits  and  ac- 
cretions to  the  land  condemned;  and 
the  water  line  on  the  James  river,  no 
matter  tow  it  shifts,  remains  the 
boundary  of  its  property.  Chesapeake 
&  O.  R.  Co.  V.  Walker,  100  Va.  69, 
40  S.  E.  633. 

Riparian  Owner's  Rights  Where 
Bank  Is  Changed  by  Accretion. — 
Where  a  land  owner  bought  to  the 
bank  of  the  creek,  if  not  entitled  to  go 
to  the  center,  as  is  usually  the  case, 
he  is  entitled  to  follow  the  bank  up 
if  it  is  changed  by  gradual  and  imper- 
ceptible accretion;  otherwise,  he  might 
be  cut  off  from  use  of  its  waters.  Bow- 
man V.  Duling,  39  W.  Va.  619,  20  S.  E. 
567. 


A.ccuinulations. 

See  the  title  PERPETUITIES. 

ACCT.— In  Burress  v.  Com.,  27  Gratt.  934,  it  was  held  that:  "The  difference 
between  'account'  as  set  out  in  the  indictment  and  acct  as  written  in  the  order, 
is  not  a  material  variance,  which  will  exclude  the  order  as  evidence." 


103 


ACCUSE. — ^Thc  term  accuse  indicates  a  criminal  offence.  Mosby  v.  St.  Louis 
Mut.  Ins.  Co.,  31  Gratt.  629. 

Accused  and  Indicted. — In  Com.  v.  Cawood,  2  Va.  Cas.  549,  Barbour,  J.,  in 
a  dissenting  opinion  says:  "I  will  not  dwell  upon  minor  circumstances,  such 
as  that  the  judge,  on  the  1st  of  May,  made  a  special  order  for  a  jury,  for  the 
trial  of  the  prisoner  accused  of  murder;  though  in  legal  propriety  he  could  not, 
after  passing  an  examining  court  be  said  to  be  accused  until  he  was  indicted." 

ACKNOWLEDGE.— See  the  titles  LIMITATION  OF  ACTIONS;  RE- 
CORDING ACTS. 

To  acknowledge  means  to  approve,  to  own  the  validity  of.  Blair  v,  Sayre, 
29  W.  Va.  604,  2  S.  E.  103. 

The  term  acknowledged  has  been  held  equivalent  to  the  word  executed. 
Pickens  v.  Knisely,  29  W.  Va.  1,  11  S.  E.  932;  Bensimer  v.  Fell,  35  W.  Va.  15, 
12  S.  E.  1084;  Laidley  v.  Cent.  Land  Co.,  30  W.  Va.  505,  4  S.  E.  711;  Blair  v, 
Sayre,  29  W.  Va.  604,  2  S.  E.  103. 

The  term  has  been  held  not  to  be  equivalent  to  declared.  Laidley  v.  Central 
Land  Co.,  30  W.  Va.  505,  4  S.  E.  708.  But  see  Blair  v.  Sayre,  29  W.  Va.  604, 
2  S.  E.  103,  where  the  term  was  from  its  context  given  the  meaning  of  de- 
clared. 

In  Ruble  v.  Turner,  2  Hen.  &  M.  46,  it  is  said:  "The  word  acknowledge  is  also 
rather  more  appropriate  to  a  receipt  or  acquittance  than  to  an  accord  or  agree- 
ment." 

ACnWOWLEDGMENTS. 

I.  Definition,  los. 
II.  Objecti  105. 

III.  Necessity,  105. 

A.  Between  the  Parties,  105. 

B.  For  Recordation,  105. 

C.  For  Admission  in  Evidence,  106. 

D.  Instruments  Requiring  Acknowledgment,  106. 

IV.  Who  May  Make,  io7. 
V.  Who  May  Take,  io7. 

A.  In  General,  107. 

B.  Beneficiary  May  Not  Take,  109. 

C.  Trustee  May  Not  Take,  109. 

D.  In  Other  States,  110. 

VI.  Act  of  Taking  Acknowledgment  Is  Judicial — Collateral 

Attack,  111. 
VII.  Married  Women,  112. 

A.  In  General,  112. 

B.  Privy  Examination,  113. 

C.  Certificate,  114. 

VIII.  The  Certificate,  lu. 

A.  Sufficiency  in  General,  114. 

B.  Presumption  of  Regularity,  117. 
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C.  Ekioivalent  Expres«ioiit,  117. 

D.  Expressions  Not  Equivalent,  117. 

E.  Certificate  as  Evidence,  118. 

F.  Amendment,  119. 

IX.  Time  of  Recordation  after  Acknowledgment,  ii9. 
X.  Curing  Defective  Acknowledgment,  120. 
XL  Delivesry,  121. 

CROSS  REFERENCES. 

Sec  the  title  DEEDS;  DEEDS  OF  TRUST;  WITNESSES. 


I.  Definition. 

Acknowledgement  is  the  act  of  one 
who  has  executed  a  deed,  in  going  be- 
fore some  competent  officer  or  court 
and  declaring  it  to  be  his  act  or  deed. 
Bouv.  Law  Diet.  88. 

II.  Object 

A.   IN  GENERAL. 

Object. — The  object  of  having  a  deed 
acknowledged  is  twofold  in  its  char- 
acter. The  first  is  in  order  to  entitle 
it  to  be  recorded  so  as  to  give  notice 
of  its  contents;  the  second  is  to  enable 
it  to  be  admitted  in  evidence  without 
any  further  proof  of  its  execution.  1 
Am.  &  Eng.   Enc.  Law   (2d   Ed.)   484. 

m.  Necessity. 

A.   BETWEEN  THE  PARTIES.      ^ 

Acknowledgment  Unnecessary. — The 
purpose  of  registration  is  to  protect 
against  the  rights  of  creditors  and  sub- 
sequent purchasers  for  valuable  con- 
sideration without  notice,  and  when 
there  are  no  such  claims,  but  all  rights 
of  parties  interested  are  protected  by 
the  deed  itself,  which  is  properly  exe- 
cuted, it  is  immaterial  whether  it  is 
properly  acknowledged  and  recorded. 
Scruggs  V.  Burruss,  25  W.  Va.  670; 
Turner  v.  Stip,  1  Wash.  319;  Raines  v. 
Walker,  77  Va.  92. 

A  person  who  signs,  seals,  and  de- 
livers an  instrument  as  his  deed,  will 
never  be  heard  to  question  its  validity, 
upon  the  ground  that  it  was  not  ac- 
knowledged by  him,  nor  proved  at  the 
time  of  the  delivery.     It  is  the  sealing 


and  delivery  that  gives  efficacy  to  the 
deed;  not  the  proof  of  its  execution. 
Board  of  Supervisors  v.  Dunn,  27 
Gratt.  608. 

Improper  Recordation. — The  failure 
to  properly. record  an  acknowledgment 
by  clerk  does  not  affect  the  validity  of 
a  deed,  but  it  is  still  good  as  between 
the  parties,  and  can  be  admitted  to 
record  on  the  old  acknowledgment. 
Thomas  v.  Stuart,  91  Va.  694,  22  S.  E. 
511. 

Married  Women. — See  post,  "Mar- 
ried Women,"  VII. 

B.    FOR  RECORDATION. 

See  the  title  RECORDING  ACTS. 

Necessity  of  Acknowledgment  be- 
i  fore  Recordation. — The  exercise  of  the 
probate  jurisdiction  in  regard  to  deeds 
consists  of  two  parts,  one  of  which  is 
the  official  taking  of  the  proof  or  ac- 
knowledgment; and  the  other  is  its 
recordation.  These  two  parts  when 
duly  performed  by  the  proper  authori- 
ties constitute  a  complete  act  of  regis- 
tration. Both  must  be  performed,  and 
the  fact  that  both  may  be  performed  by 
the  same  officer,  will  not  authorize  him 
to  dispense  with  the  first.  Where  a 
deed  has  been  admitted  to  record  or 
copied  in  the  deed  book,  before  it  has 
been  proven  or  acknowledged  in  the 
manner  prescribed  by  law,  it  is  not 
"duly  admitted  to  record,"  and  is  not 
notice  to  creditors  and  subsequent  pur- 
chasers for  valuable  consideration  with- 
out notice.  Cox  v.  Wayt,  26  W.  Va. 
807;  Carper  v.  McDowell,  5  Gratt.  233. 
See  also,  Davis  v.  Beazley,  75  Va.  491; 
Moore  f.  Auditor,  3  Hen.  &  M.  232. 
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Preference  of  Creditor. — But  it  has 
been  held  in  a  late  West  Virginia  case 
that  a  simple  contract  creditor  cannot 
attack  the  recordation  of  a  deed  as  an 
illegal  preference  of  a  creditor  in  equity 
because  the  acknowledgment  thereof  is 
defective.  Kennewig  Co.  v.  Moore,  49 
W.  Va.  323,  38  S.  E.  558. 

Proper  Endorsement. — The  follow- 
ing endorsement  on  a  deed  was  held 
sufficient  for  it  to  be  properly  ad- 
mitted to  record:  "Recorder's  Office, 
Martinsburg,  West  Virginia,  Feb.  17th, 
1869.  This  deed  of  bargain  and  sale 
from  Enoch  G.  Hedges  was  acknowl- 
edged in  the  recorder's  office  by  the 
party  grantor,  and  admitted  to  record. 
Teste,  S.  Garrard,  R.  B.  Co.  per  J.  R. 
Hite,  Dept.  R.  B.  Co."  Robinson  v. 
Pitzer,  3  W.  Va.  335. 

Married  Women. — See  post,  "Mar- 
ried Women,"  VII. 

C.  FOR  ADMISSION  IN  EVI- 
DENCE. 

Deed  Properly  Acknowledged  Ad- 
missible in  Evidence. — A  deed  which 
has  been  authenticated  for  record  in 
the  manner  prescribed  by  law,  is  ad- 
missible as  evidence  witJiout  further 
proof  of  its  execution,  though  it  has 
not  been  duly  recorded.  Hassler  v. 
King,  9  Gratt.  115. 

No  Proof  of  Execution  or  Handwrit- 
ing Required  of  Recorded  Deed. — No 
proof  of  the  execution  of,  nor  of  the 
handwriting  of  the  grantor  in  a  re- 
corded deed,  is  required  before  it  can 
be  admitted  in  evidence.  Robinson  v, 
Pitzer,  3  W.  Va.  335. 

Writing  Not  Required  to  Be  Ac- 
knowledged.— But  the  certificate  of  ac- 
knowledgment of  a  writing  not  required 
by  law  to  be  recorded  is  no  evi- 
dence of  its  execution,  and  is  not  ad- 
missible as  such.  Rutherford  v.  Ruth- 
erford, 55  W.  Va.  56,  47  S.  E.  240. 

Improper  to  Admit  unless  Acknowl- 
edged.— It  is  improper  to  admit  a  deed 
in  evidence,  which  has  not  been  proved 
and    there    is    no    sufficient    proof   of  ^ 


possession     in     conformity,   therewith. 
Shanks  v.  Lancaster,  5   Gratt.   110. 

A  deed  which  has  been  admitted  to 
record,  although  unacknowledged  as  re- 
quired by  law,  cannot  be  read  in  evi- 
dence. Raines  v.  Walker,  77  Va.  92; 
Turner  v,  Stip,  1  Wash.  319. 
D.  INSTRUMENTS  REQUIRING 
ACKNOWLEDGMENT. 

Bond  of  Commissioner  of  Sale. — ^The 
failure  of  the  clerk  to  require  an  ac- 
knowledgment to  the  bond  of  a  special 
commissioner  of  sale,  which  he  has  a 
right  to  do  for  his  own  protection,  in 
no  manner  affects  the  validity  of  the 
bond.  It  is  not  necessary  to  the 
validity  of  such  bond  that  it  should  be 
either  acknowledged  or  proven  before 
the  clerk.  Lyttle  v.  Cozad,  21  W.  Va. 
183. 

Notice  of  Reservation  of  Title. — No- 
tice of  the  reservation  of  title  until 
property  paid  for,  under  §  3,  ch.  74, 
Code,  is  not  required  to  be  acknowl- 
edged as  a  prerequisite  to  recordation. 
Hatfield  v.  Haubert,  51  W.  Va.  190,  41 
S.  E.  144.  See  generally,  the  title 
SALES. 

Not  Necessary  to  Deed  of  Partition. 
— A  brother  and  sister  owned  a  tract 
of  land  jointly.  In  a  deed  of  partition 
made  between  the  brother  and  his 
wife,  and  the  sister  and  her  husband, 
there  was  no  acknowledgment  an- 
nexed. Possession  in  severalty  by  the 
parties,  and  those  claiming  under  them 
had  followed  ever  since.  The  partition 
was  valid  and  binding  on  the  parties, 
without  any  privy  examination  of  the 
wives.  Bryan  v.  Stump,  8  Gratt.  241. 
See   the   title   PARTITION. 

Necessity  for  Acknowledging  Timber 
Right  Contract. — It  is  not  necessary 
for  the  vendees  of  certain  timber  rights 
to  sign  and  acknowledge  the  contract 
conveying  the  same  to  them  to  render 
them  legally  bound.  Acceptance  and 
operation  thereunder  binds  them  to  all 
its  conditions  and  stipulations.  Mer- 
chants Coal  Co.  V.  Billmeyer,  54  W.  Va. 
1,  46  S.  E.  121.  See  generally,  the  title 
TREES  AND  TIMBER. 
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Power  of  Attorney  within  Statute. — 
See  the  title  POWERS. 

A  power  of  attorney  for  the  convey- 
ance of  lands,  falls  within  both  the 
Utter  and  spirit  of  the  act  regulating 
conveyances,  1  Rev.  Code,  ch.  99,  §  7, 
p.  363,  authorizing  deeds  to  be  ac- 
knowledged before  any  two  justices  of 
the  peace  for  any  county  or  corporation 
within  the  United  States,  and  the  cer- 
tificate of  the  justices  is  sufficient  for 
the  admission  of  the  power  of  attorney 
to  record  with  the  conveyance,  although 
it  does  not  certify  the  instrument  to 
any  court  or  clerk's  office,  for  the  pur- 
pose of  being  recorded.  Shanks  v. 
Lancaster,  5  Gratt.  110,  50  Am.  Dec. 
108. 

Powers  of  Attorney  of  Married 
Women  Not  Embraced  in  Statute. — 
The  act  which  confers  upon  justices  of 
the  peace  the  power  to  take,  upon  privy 
examination,  and  certify  the  ac- 
knowledgment by  a  married  woman 
to  a  deed  executed  by  her  and  her  hus- 
band, embraces  only  deeds  of  convey- 
ance and  not  powers  of  attorney. 
Shanks  v.  Lancester,  5  Gratt.  110,  50 
Am.  Dec.  108. 

Deeds  of  Married  Women. — See  post, 
''Married  Women,"  VII. 

IV.  Who  May  Make. 

Must  Be  Acknowledged  by  Parties. — 

Where  a  deed  is  acknowledged  by  par- 
ties, who  are  not  named  therein  as 
grantors,  it  is  no  deed  as  to  them. 
Only  parties  to  a  deed  may  bind  them- 
selves by  acknowledging  it.  Adams  v. 
Medsker,  25  W.  Va.  127;  Laughlin  v. 
Fream,  14  W.  Va.  322.  But  a  deed  of 
married  women  need  not  name  the  hus- 
band as  grantor.  Morgan  v.  Snodgrass, 
49  W.  Va.  387,  38  S.  E.  695. 

Acknowledgment  by  Deaf  Mute. — 
The  deed  of  a  deaf  and  dumb  person 
was  acknowledged  and  admitted  to 
record.  It  appeared  that  he  could  make 
himself  understood  and  did  understand 
others  by  signs,  and  did  understand  the 
acknowledgment,  which  was  explained 


to  him.  In  the  absence  of  proof  of 
fraud  this  is  a  good  acknowledgment 
and  the  deed  was  sustained.  Morrison 
V.  Morrison,  27  Gratt.  190. 

Acknowledgment  of  Corporate  Deed. 
—See  the  title  CORPORATIONS. 

A  certificate  of  acknowledgment  of 
a  deed  conveying  real  estate  by  a  cor- 
poration, which  fails  to  show  that  the 
officer  executing  it  was  sworn,  and  de- 
posed to  the  facts  contained  in  the 
certificate,  as  required  by  §  5,  ch.  73, 
Code  of  W.  Va.,  is  fatally  defective  and 
does  not  entitle  such  deed  to  be  re- 
corded. Abney  v.  Ohio,  etc.,  Co.,  45  W. 
Va.  446,  32  S.  E.  256. 

A  deed  bearing  date  1891  was  s'lj^ed 
by  a  corporation  by  its  president,  w*th 
the  corporate  seal  attached.  The  nota- 
rial certificate  states  that  "T.  L.  R., 
president,  whose  name  is  signed  to  the 
writing  hereto  annexed,  bearing  date  on 
the  2d  day  of  December,  1891,"  ac- 
knowledged the  same  before  him  in  his 
county.  This  identifies  the  subscriber, 
specifies  the  writing  subscribed,  states 
the  capacity  in  which  he  executed 
it,  and  certifies  his  acknowledgment 
thereof;  this  contains  all  that  is  neces- 
sary and  is  not  defective.  Banner  v. 
Rosser,  96  Va.  238,  31  S.  E.  67.  For 
form  of  acknowledgment  by  corpora- 
tions in  Virginia,  see  Va.  Acts  1895-96, 
p.  542.  In  West  Virginia,  see  ch.  73, 
§  5,  Code  1899. 

Nonresidents — Temporarily  Residing 
in  Virginia. — Temporary  residence  is 
held  to  be  sufficient  to  authorize  the 
acknowledgment  of  a  deed  by  a  non- 
resident of  Virginia,  under  the  Act  of 
1792,  ch.  90,  §  5.  Cales  v.  Miller,  8 
Gratt.   6. 

Married  Women. — See  post,  "Mar- 
ried Women,"  VIL 

V.  Who  May  Take. 

A.    IN  GENERAL. 

Officer  Cannot  Take  His  Own  Ac- 
knowledgment.—  The  clerk  of  the 
county  court  cannot  take  his  own 
acknov  ledgment  of  a  deed  executed  by 
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him,  so  as  to  render  it  valid  as  against 
a  subsequent  purchaser  for  value  from 
him,  as  a  deed  admitted  to  record. 
Davis  V.  Beazley,  75  Va.  491.  See  also, 
Leftwich  v.  Richmond,  100  Va.  164,  40 
S.  E.  661;  Davis  v.  Sims,  1  Va.  Dec. 
390. 

Title  to  land  purchased  for  delin- 
quent taxes  could  be  acquired,  under 
the  Va.  Code  of  1849,  only  by  a  deed 
from  the  clerk  of  the  proper  court,  duly 
recorded;  but  the  clerk  could  not 
acknowledge  such  a  deed  before  him- 
self, and  a  deed  recorded  on  such  an 
acknowledgment  passed  no  title.  Ac- 
knowledgment implies  the  existence  of 
two  persons;  one  who  makes  the 
acknowledgment,  and  andther  who  re- 
ceives and  certifies  it.  Leftwich  v. 
Richmond,  100  Va.  164,  40  S.  E.  651. 

Notary  Public  Who  Becomes  Judge. 
— ^Although  the  offices  of  notary  public 
and  judge  of  a  criminal  court  are  in- 
compatible and  cannot  be  held  by  the 
same  person,  yet  it  has  been  held  that 
a  certificate  of  acknowledgment  of  a 
deed  made  by  a  notary  public  who  had 
accepted  the  office  of  judge  of  a  crim- 
inal court  is  valid.  B.  &  L.  Associa- 
tion V.  Sohn,  54  W.  Va.  101,  46  S.  E. 
222. 

Acknowledgment  by  Commissioner 
in  Chancery. — A  certificate  of  acknowl- 
edgment was  as  follows:  "State  of  Vir- 
ginia, city  of  Buena  Vista,  to  wit:  I,  T. 
F.  Amole,  a  commissioner  in  chancery 
f  ^r  the  city  aforesaid,  in  the  state  of 
Virginia,  do  certify  that  G.  W.  Leckie 
and  E.  M.  Leckie,  whose  names  are 
signed  to  the  writing  hereto  annexed, 
btaring  date  on  the  30th  day  of  August, 
1897,  have  acknowledged  the  same  be- 
fore me  in  my  city  aforesaid.  *  *  * 
Given  under  my  hand  this  30th  day  of 
August,  1897.  T.  F.  Amole,  Com'r  in 
Ch'y"  The  city  of  Buena  Vista  had  no 
circuit  court  at  that  time.  The  cer- 
tificate was  sufficient.  A  commissioner 
in  chancery  whose  territorial  jurisdic- 
tion was  limited  to  that  city,  was 
plainly  a  commissioner  in  chancery  for 
that    city,    and    the    certificate    could 


only  mean  that  T.  F.  Amole  was  a 
"commissioner  in  chancery  for  the  cor- 
poration court  of  the  city  of  Buena 
Vista."  Hurst  v.  Leckie,  97  Va.  550, 
34  S.  E.  464. 

Acknowledgments  before  Deputy 
Clerk.  —  An  acknowledgment  by  a 
deputy  clerk  taken  prior  to  the  Act  of 
Feb.  10,  1890,  of  a  deed  to  be  recorded 
in  the  office  of  his  principal,  was  valid. 
Under  the  Code  of  1873,  ch.  159,  §  8, 
"the  clerk  of  any  county,  corporation 
or  circuit  court,  may,  with  the  consent 
of  the  court,  or  of  the  judge  in  vacation, 
appoint  a  deputy,  who,  during  the  con- 
tinuance in  office  of  said  principal,  may 
discharge  any  of  the  duties  of  said  clerk 
unless  otherwise  provided  by  law." 
The  clerk  is  authorized  to  take  ac- 
knowledgments of  deeds,  and  it  is  no- 
where provided  that  his  deputy  shall 
not  perform  that  duty.  Gate  City  v. 
Richmoncl,  97  Va.  337,  33  S.  E.  615. 

Aldermen  of  Richmond  Cannot  Take 
Acknowledgments. — The  Act  of  1785 
requires  that  the  privy  examination  of 
a  feme  covert  shall  be  excluded  before 
two  justices  of  the 'peace  of  the  county 
in  which  she  lives.  The  charter  of  the 
city  of  Richmond  (1782)  gives  to  its 
mayor,  recorder  and  aldermen  the 
powers  of  justices  of  the  peace.  Held, 
that  they  have  no  authority  to  take  the 
privy  examination  and  acknowledgment 
OT  a  married  woman.  Currie  v.  Page, 
2  Leigh  617. 

Clerk  May  Take  Anywhere  in  His 
County.— Ch.  73,  §  2  of  the  Code  of 
W.  Va.  provides  as  follows:  **The 
clerk  of  the  county  court  of  any  county 
in  which  any  deed,  contract,  power  of 
attorney  or  other  writing  is  to  be,  or 
may  be  recorded,  shall  admit  the  same 
to  record  in  his  office,  as  to  any  person 
whose  name  is  signed  thereto,  when  it 
shall  have  been  acknowledged  by  him, 
or  proved  by  two  witnesses  as  to  him, 
before  such  clerk  of  the  county  court." 
The  recording  statutes  are  remedial, 
and  should  be  construed  to  advance 
rather  than  retard  the  remedy  on  nar- 
row and  technical  grounds;  hence  the 
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fact  that  the  clerk  took  an  acknowledg- 
ment out  of  his  office,  but  in  his  county 
will  not  invalidate  it.  Janesville  Hay 
Tool  Co.  V.  Boyd,  35  W.  Va.  240,  13  S. 
E.  381. 

Presumptioii  of  Authority.— It  is 
necessary  that  the  party  taking  ac- 
knowledgment shall  have  authority, 
but  it  will  be  presumed  that  the  ac- 
knowledgment was  made  before  an 
officer  authorized  to  take  it.  Harvey 
V  Borden,  2  Wash.  156;  Ware  v.  Gary, 
2  Call  263;  Langhorne  v.  Hobson,  4 
Leigh  224;  Hurst  v.  Leckie,  97  Va.  562, 
34  S.   E.  464. 

B.     BENEFICIARY      MAY      NOT 
TAKE. 

Beneficiary  as  officer  cannot  take  the 
grantor's  acknowledgment  to  a  deed, 
and  a  deed  so  acknowledged  and  ad- 
11  itted  to  record  cannot  effect  a  notice 
under  the  registry  laws.  Corey  v, 
Moore,  86  Va.  721,  11  S.  E.  114;  Iron 
Belt  B.  &  L.  Ass'n  v.  Groves,  4  Va. 
Law  Reg.  380. 

In  the  case  of  Morgan  v,  Glendy,  92 
Va.  86,  22  S.  E.  854,  it  was  held  that  a 
deed  of  trust  was  ineffectual  to  pass 
title  because  the  acknowledgment 
thereto  was  taken  by  a  notary  public 
who  was  one  of  the  creditors  secured 
by  the  deed. 

Clerk  Who  is  Grantee  or  Beneficiary. 
— The  duties  of  the  clerk  to  take  and 
certify  acknowledgments  of  deeds  and 
to  admit  them  to  record  involve  in- 
quiry and  determination,  and  partake 
of  a  judicial  character.  Hence  a 
grantee  in,  or  beneficiary  under,  a  deed 
is  not  allowed  as  an  officer  to  take  the 
acknowledgment  with  a  view  to  regis- 
tration, and  his  certificate  of  such  ac- 
knowledgment is  invalid  as  authority 
for  admission  of  such  deed  to  record. 
Davis  V.  Beazley,  75  Va.  491;  Davis  v. 
Sims,  1  Va.  Dec.  390. 

Acknowledgment  before  Stockholder 
or  Officer  of  Corpora :ion. — By  Acts 
1893-94,  p.  580,  it  is  provided  that  no 
acknowledgment  heretofore  or  here- 
after taken  to  a  deed  or  writing,  made 


by  a  company  for  the  benefit  of  a  coi.i- 
pany,  shall  be  invalidated  because  the 
officer  taking  Mich  acknowledgment  at 
that  time  was  a  stockholder  or  officer 
in  the  company  executing  such  writing, 
or  in  the  company  for  whose  benefit  it 
was  executed,  provided  he  was  not 
otherwise  interested  in  the  pr«)perty 
conveyed.  This  act  does  not  affect 
the  validity  of  vested  rights  or  judg- 
ments, and  so  far  as  such  liens  may  be 
affected,  to  such  extent  the  act  is  un- 
constitutional and  void.  Merchants' 
Bank  v.  Ballou,  98  Va.  112,  32  S.  E.  481. 
Corporator  of  Eleemosynary  Corpo- 
ration, Who  It  Beneficiary  in  Deed 
Can  Take  Acknowledgment,  although 
Recipient  of  Small  Salary. — Pecuniary 
interest  is  a  ground  of  disqualification 
in  a  judge.  But  when  an  acknowledg- 
ment is  taken  before  a  commissioner 
in  chancery,  who  is  one  of  the  corpo- 
rators of  the  Gloucester  Charity 
School,  the  beneficiary  m  the  deed,  and 
who  also  receives  a  small  compensa- 
tion for  attendance  upon  meetings  of 
the  board,  and  for  his  services  as  sec- 
retary of  the  board,  this  does  not  con- 
stitute such  an  interest  as  will  dis- 
qualify him  from  certifying  such  an 
acknowledgment.  It  Was  not  a  busi- 
ness corporation,  was  not  organized  to 
make  money,  has  no  stock  and  declares 
no  dividends.  A  corporator  of  an 
eleemosynary  corporation  has  no  dis- 
qualifying interest  which  will  prevent 
his  performing  judicial  functions. 
Nicholson  v.  Gloucester  Charity  School, 
93  Va.  101,  24  S.  E.  899. 

C.  TRUSTEE  MAY  NOT  TAKE. 

Where  the  grantor  acknowledges  the 

deed   before    the   trustee   as   officer,   it 

constitutes  an  invalid  acknowledgment, 

!  and  recordation  upon  such  acknowledg- 

I  ment  does  not  give  constructive  notice. 

;  Bowden   0.  Parrish,  86  Va.  67,  9  S.   E. 

616;  Clinch  River  Veneer  Co.  v.  Kurth, 

90   Va.    737,    19    S.    E.    878;    Barton   v. 

Brent,   87   Va.   385,   13   S.    E.   29;   Iron 

Belt   B.   &  L.   Ass'n  v.   Groves,  4  Va. 

Law  Reg.  380;  Nicholson  v.  Gloucester 
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Charity  School,  93  Va.  101,  24  S.  E. 
899;  Davis  v,  Beazley,  75  Va.  495; 
Raines  v.  Walker,  77  Va.  92;  Corey  v, 
Moore,  86  Va.  721,  11  S.  E.  114;  Taven- 
ner  v.  Barrett,  21  W.  Va.  656;  Hunton 
V,  Wood,  101  Va.  54,  43  S.  E.  186. 

Recordation  on  Improper  Acknowl- 
edgement Is  No  Notice  although  Offi- 
cer Did  Not  Know  He  Was  Trustee 
and  Repudiated  the  Trust  as  Soon  as 
He  Did. — Where  the  officer  taking  the 
acknowledgment  is  the  trustee  in  the 
deed,  although  he  did  not  know  it  at 
the  time,  and  refuses  to  accept  the 
trust  as  soon  as  he  does  become  aware 
of  it,  it  makes  no  diflFerence.  Recorda- 
tion upon  this  acknowledgment  gives 
no  notice  of  the  deed.  Iron  Belt  B.  & 
L.  Ass'n  V.  Groves,  96  Va.  138,  31  S. 
E.  23.  See  also,  Hunton  v.  Wood,  101 
Va.  54,  43  S.  E.  186. 

Trustee  and  Officer  Taking  Acknowl- 
edgment Presumed  Different  Persons. 
— When  the  trustee  in  a  deed  is 
described  as  "L.  Triplett,  Jr.,"  and  the 
acknowledgment  is  taken  before  "L. 
Triplett,  N.  P.,"  although  the  certifi- 
cate begins,  "I.  L.  Triplett,  Jr.,  a  No- 
t.  ry  Public,"  the  presumption,  in  the 
absence  of  proof  to  the  contrary,  is  that 
they  are  different  persons.  It  will  not 
be  assumed  that  the  officer  has  been 
guilty  of  improper  conduct  in  the  dis- 
charge of  a  duty  incident  to  his  office. 
Corey  v.  Moore,  86  Va.  721,  11  S.  E. 
114.  See  Bell  v.  Wood,  94  Va.  677,  27 
S    E.  504. 

D.  IN  OTHER  STATES. 

Acknowledgment  in  Another  State 
before  Two  Justices. — The  provision  of 
the  Act  of  1792,  ch.  90,  §  5,  was  re- 
pealed by  the  Act  of  1S19,  ch.  99,  §§  5, 
7,  so  that  now  a  deed  of  lands  in 
Virginia  made  by  a  party  residing  in 
another  state,  cannot  be  recorded  here, 
upon  acknowledgment  thereof  by  the 
party  before  a  court  of  such  state 
where  he  resides,  but  only  on  such 
acknowledgment  before  two  justices 
of  the  peace  of  such  state.  Lockridge 
V.  Carlisle,  2  Leigh  186. 


Before  Magistrates. — Since  the  Act 
of  1814  the  certificates  of  magistrates 
of  other  states  has  been  sufficient  evi- 
dence of  the  execution  of  a  deed  by  a 
feme  covert.  Sexton  v.  Pickering,  3 
Rand.  468. 

Before  Aldermen. — In  May  1837,  a 
deed  was  acknowledged  before  two 
aldermen  of  New  York  City,  and  on 
such  acknowledgment  was  admitted  to 
record  in  Virginia.  The  registry  law 
then  provided  that  "any  deed  may  be 
admitted  to  record,  upon  the  certificate 
under  seal  of  any  two  justices  of  the 
peace  for  any  county  or  corporation 
within  the  United  States,"  etc.  The 
presumption  is  warranted  that  they  are 
justices  of  the  peace,  when  they  under- 
take to  act  as  such  under  authority  of 
the  statute,  in  the  absence  of  proof  to 
the  contrary.  The  deed  was  properly 
admitted  to  record.  Welles  v.  Cole,  6 
Gratt.  645. 

Before  Mayor. — A  deed  executed  in 
1799,  which  shows  upon  its  face  that 
the  parties  to  it  resided  out  of  the  state 
of  Virginia,  was  properly  acknowl- 
edged before  the  mayor  of  the  city  in 
another  state,  and  the  certificate  of  the 
mayor  describing  himself  as  such,  and 
purporting  to  be  under  the  seal  of  the 
city,  was  a  sufficient  authentication  of 
the  deed  to  authorize  its  admission  to 
record.    Cales  v.  Miller,  8  Gratt  6. 

The  acknowledgment  of  the  deed  by 
the  grantors  before  the  mayor  of  New 
York,  and  his  certificate  thereof,  afford 
sufficient  evidence  that  for  the  time 
being  the  grantors  dwelt  in  that  city, 
and  were,  when  they  acknowledged  the 
deed,  nonresidents  of  Virginia,  in  the 
sense  in  which  the  term  is  used  in  the 
act  of  October,  1785,  for  regulating 
conveyances.  Hassler  v.  King,  9 
Gratt.  115. 

Before  Notary  of  Texas.— An  ac- 
knowledgment of  a  deed  or  power  of  at- 
torney before  a  notary  public  of  Texas 
was  held  to  be  an  insufficient  acknowl- 
edgement for  the  admission  of  such 
writing  to  record  in  Virginia.  Ran- 
dolph V.  Adams,  2  W.  Va.  519. 
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Before  a  Kentucky  Notary  Public. — 

The  county  court  of  Virginia,  or  its 
clerk,  had  no  authority,  in  the  year 
1824,  to  admit  to  record  .a  power  of  at- 
torney executed  in  Kentucky,  where  its 
execution  was  acknowledged  before  a 
notary  public,  and  certified  by  him. 
And  a  copy  of  such  paper,  authenti- 
cated by  the  clerk,  is  not  competent 
evidence  in  place  of  the  original.  John- 
ston V.  Griswold,  8  W.  Va.  240. 

Under  Official  Seal  Presumed  Valid. 
— The  certificate  of  the  official  of  an- 
other state,  being  made  in  his  official 
capacity  and  under  his  official  seal,  will 
be  presumed  to  be  made  in  the  usual 
manner.  Hassler  v.  King,  9  Gratt.  115; 
Cales  V.  Miller,  8  Gratt.  6. 

Deed  Improperly  Authenticated  for 
Record  in  West  Virginia. — A  deed,  hav- 
ing a  certificate  of  acknowledgment  of 
the  grantor,  from  the  mayor  of  the 
town  of  Staunton,  state  of  Virginia,  in 
October,  1863,  and  also  a  certificate 
from  the  clerk  of  the  circuit  court  of 
the  city  of  Richmond,  that  said  deed 
was  admitted  to  record  therein;  and 
also  a  certificate  from  the  clerk  of  the 
county  court  of  Augusta  county,  Vir- 
ginia, that  the  said  deed,  with  the  fore- 
going certificates  annexed,  was  ad- 
mitted to  record  in  that  office,  is  not 
properly  authenticated  for  record  in 
West  Virginia,  and  is  not  competent 
evidence,  as  a  recorded  deed.  Fleming 
V,  Ervin,  6  W.  Va.  215. 

VI.  Act  of  Taking  Acknowl- 
edgment Is  Judicial— Col- 
lateral Attack. 

The  act  of  an  officer  in  taking  an  ac- 
knowledgment of  a  deed  is  judicial  in 
its  character,  and  cannot  be  impeached 
collaterally.  He  determines  whether 
the  person  whose  name  is  signed  to 
the  deed  is  the  actual  grantor,  and  also 
whether  he  truly  acknowledges  the 
same  as  his  act  and  deed;  and  after 
these  points  have  been  determined  and 
certified  by  him,  in  conformity  with 
law,  and   the   deed   has   been   duly  re- 


corded, the  proceeding  has  all  the  force 
and  conclusiveness  of  a  judgment  of  a 
court  of  record.  The  mischievous  con- 
sequences of  a  different  doctrine  can 
hardly  be  overstated,  inasmuch  as  it 
would  render  titles  to  real  estate  ut- 
terly insecure,  and  liable  at  any  mo- 
ment, and  at  any  distance  of  time 
afterwards,  to  be  questioned  and  over- 
thrown by  parol  evidence  in  a  collateral 
pioceeding.  Murrell  v.  Diggs,  84  Va. 
904,  6  S.  E.  461.  See  also,  Harkins  v. 
Forsyth,  11  Leigh  294;  Davis  v,  Beaz- 
ley,  75   Va.  491. 

An  acknowledgment  of  a  deed  by  a 
grantor  before  the  trustee  is  invalid, 
and  recordation  upon  such  acknowledg- 
ment gives  no  notice  because  the  act 
of  an  officer  in  taking  an  acknowledg- 
ment is  judicial  in  its  character,  and 
cannot  be  performed  by  one  who  is 
interested  in  it,  since  no  man  can  be  a 
judge  in  his  own  cause.  Bowden  v. 
Parrish,  86  Va.  67,  9  S.  E.  616;  Davis  % 
Beazley,  75  Va.  491. 

A  deed  of  trust  by  a  man  and  wife  to 
trustees  was  acknowledged  before  one 
of  the  trustees  as  a  notary  public,  and 
was  admitted  to  record;  such  deed  will 
be  regarded  as  to  the  married  woman 
an  absolute  nullity,  and  as  to  her  hus- 
band an  unrecorded  deed,  because  of 
the  judicial  nature  of  the  act.  Taven- 
ner  v.  Barrett,  21  W.  Va.  656.  See  ante, 
"Trustee  May  Not  Take,"  V,  C. 

Conclusive  in  Absence  of  Fraud  or 
Duress. — The  certificate  of  a  justice  or 
attorney  of  the  privy  examination,  ac- 
knowledgment, and  declaration  as  to 
the  execution  of  a  deed  of  a  married 
woman  is  in  its  nature  a  judicial  act, 
and  in  the  absence  of  fraud  or  duress, 
it  is  conclusive  of  the  facts  therein  cer- 
tified. Pickens  v.  Knisely,  29  W.  Va.  1^ 
11  S.  E.  932. 

Officer  Not  Liable  in  Damages  with- 
out Malice. — The  official  act  of  taking 
and  certifying  the  acknowledgment  and 
privy  examination  of  a  married  woman 
t<»  a  deed,  whether  done  by  a  court, 
justice    or   notary,   is   in    its    nature   a 
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judicial  act;  and  the  officer  it  not  liable 
in  damages  for  such  act,  however  im- 
perfectly he  may  perform  it;  unless  he 
acted  from  malicious,  impure  or  cor- 
rupt motives.  Henderson  v.  Smith,  26 
W.  Va.  829. 

Admission  to  Record  Is  a  Ministerial 
Act. — The  admission  of  a  deed  to  rec- 
ord is  a  ministerial  act,  and  being  in- 
tended to  serve  as  notice,  does  not  give 
it  any  additional  validity.  When  a  deed 
13  presented  for  record  it  ought  to  be 
admitted  to  avail  quantum  valere  po- 
test. Dawson  v.  Thruston,  2  Hen.  & 
M.  132.  See  the  title  RECORDING 
ACTS. 

VII.  Harried  Women. 

A.  IN  GENERAL. 

Absence  of  Statutory  Acknowledg- 
ment Renders  Deed  Void. — A  deed 
from  husband  and  wife  without  privy 
examination  and  relinquishment,  is  ut- 
terly void  as  to  her,  and  furnishes  no 
consideration  to  support  a  subsequent 
conveyance.  Harvey  v.  Pecks,  1  IJunf. 
518;  Rorer's  Heirs  v.  Roanoke  Bank, 
S3  Va.  589,  4  S.  E.  820.  See  also,  Moore 
V.  Ligon,  22  W.  Va.  292. 

A  deed  or  executory  contract  of  a 
married  woman  having  no  separate  es- 
tate unless  acknowledged  and  recorded 
as  required  by  statute,  after  a  privy 
examination,  is  absolutely  void  as  to 
her.  Gillespie  v.  Bailey,  12  W.  Va. 
70;  Radford  v,  Carwile,  13  W.  Va.  572; 
Central  Land  Co.  v.  Laidley,  32  W.  Va. 
134,  9  S.  E.  61. 

Defective  Acknowledgment — Renders 
Deed  Void. — A  married  woman  con- 
veyed land  by  deed  in  1875,  which  deed 
was  defective  in  its  acknowledgment. 
The  whole  transaction  was  null  and 
void  and  the  purchaser  cannot  compel 
specific  performance,  nor  can  he  ob- 
tain from  the  heirs  of  the  married 
woman,  who  had  recovered  the  land  be- 
ciise  the  deed  was  void,  the  purchase 
money  which  he  had  paid  to  the  mar- 
ried woman.  Wynn  xk  Louthan,  86  Va. 
946,  11  S.  E.  878.  See  also,  Amick  v, 
Ellis^  53  W.  Va.  421,  44  S.  E.  257. 


Docs  Not  Affect  Husband.--A  defect- 
ive acknowledgment  by  the  wife  to  a 
deed  made  by  both  husband  and  wife 
conveying  the  wife's  land,  in  which 
the  husband  has  a  life  estate  by  the 
curtesy,  will  not  affect  the  husband's 
interest  conveyed,  and  the  grantee  will 
take  the  life  interest,  and  those  claiming 
through  the  wife  will  have  no  right  of 
re-entry,  until  after  the  husband's 
death.  Arnold  v.  Bunnell,  42  W.  Va. 
473,  26  S.  E.  359.  See  also,  Watson  v, 
Michael,  21    W.   Va.   568. 

If  the  husband  and  wife  convey  land 
in  which  the  husband  has  a  freehold  es- 
tate for  their  joint  lives,  which  deed  is 
void  as  to  the  wife  because  of  lack 
of  proper  certificate  of  her  examination 
and  acknowledgment,  and  they  put  the 
grantee  in  possession,  he  is  entitled  to 
hold  such  possession  until  the  death  of 
the  husband,  and  the  wife's  heirs  have 
no  right  o^  entry  until  that  time.  Cen- 
tral Land  Co.  v,  Laidley,  32  W.  Va. 
134,  9  S.  E.  61. 

Deed  Signed  but  Not  Acknowledged. 
— Where  a  man  and  his  wife  joined  in 
a  deed  conveying  land  held  by  trustee 
for  the  separate  use  of  the  wife  to  a 
third  person,  and  the  husband  acknowl- 
edges the  de^d  but  the  wife  though  she 
signed  it  does  not  acknowledge  the 
deed,  it  was  held,  that  the  grantee  had 
no  equitable  title  which  can  be  en- 
forced against  the  wife.  Hawley  v, 
Twyman,  29  Gratt.  728. 

Married  V/oman  Living  Separate  and 
Apart  from  Husband. — A  certificate  of 
acknowledgment  of  a  deed  for  real  es- 
tate made  by  a  married  woman  alone, 
as  one  living  separate  and  apart  from 
i  her   husband,    must    state    that   it    has 
I  been  proven  to  the  satisfaction  of  the 
j  officer  that  the  real  estate  is  the  sole 
I  and   separate   property  of  the   woman, 
•  and   that   she   was  at  the  date  of  the 
deed,  and  still   is,  at  the   date   of  the 
certificate,    living    separate    and    apart 
from  her  husband;  otherwise  the  deed 
is  void.     Bennett  v.  Pierce,  45  W.  Va. 
654,  31   S.   E.   972. 

By    Infant    Married    Women. — The 
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statute  providing  for  the  execution  of 
a  4e«d  by  a  married  woman  expressly 
says  that  by  executing  with  the  legal 
formalities,  she  shall  pass  all  her  rights- 
title,  and  interest,  "as  if  she  had  been 
an  unmarried  woman,"  removing  but 
one  of  her  disabilities,  coverture.  The 
deed  of  an  unmarried  infant  is  not  bind- 
ing on  her,  neither  is  that  of  a  married 
infant,  even  if  the  statute  be  strictly 
followed.  Thomas  v,  Gammel,  6  Leigh 
9;  Bedinger  v,  Wharton,  27  Gratt.  857. 
See  also,  the  title  INFANTS. 

Deed  to  Husband.^— The  acknowledg- 
ment of  a  married  woman,  as  pre- 
scribed by  statute,  by  which  her  interest 
in  real  estate  may  be  divested,  ap- 
plies only  to  conveyances  executed  by 
husband  and  wife  to  third  persons,  and 
not  to  deeds  executed  by  the  wife  to 
the  husband,  or  for  his  benefit.  The 
fact  that  there  was  a  privy  examination 
to  a  deed  of  separation  between  hus- 
band and  wife  in  which  she  conveys 
property  for  his  benefit,  does  not  render 
the  deed  valid.  Switzer  v,  Switzer,  26 
Gratt.    574. 

Husband  and  Wife  Must  Acknowl- 
edge Same  Deed. — The  wife  cannot  ac- 
knowldge  a  deed  which  has  not  been 
signed  by  her  husband.  It  must  be 
one  deed,  which  must  have  been  signed 
by  the  husband  previous  to  her  ac- 
knowledgment, and  it  cannot  be  signed 
in  duplicate.  Cecil  v,  Clark,  44  W.  Va. 
659,  30  S.  E.  216. 

Husband  Not  Named  as  Grantor. — 
But  a  deed  from  a  married  woman  for 
her  separate  real  estate,  signed  and  ac- 
knowledged by  the  husband,  is  good, 
though  he  is  not  named  as  a  grantor 
or  otherwise  in  the  body  of  the  deed; 
but  it  is  not  good  unless  acknowledged 
hy  both.  Morgan  v.  Snodgrass,  49  W. 
Va.  387,  38  S.  E.  695. 

Necessary  to  Relinquishment  of 
Dower. — The  wife's  dower  right  can 
only  be  relinquished  in  a  conveyance, 
which  she  signs  and  acknowledges  ac- 
cording to  the  statutory  provisions. 
McMullen   v.    Eagan,  21   W.   Va.   233; 


Jarrell  v.  French,  43  W.  Va.  456,  27 
S.  E.  263.    See  the  title  DOWER. 

Certificate.— See  post,  "Certificate," 
VII,  C. 

Specific  Performance. — A  contract  of 
sale  of  the  wife's  land  by  her  and  her 
husband,  not  acknowledged  for  record- 
ation, cannot  be  specificially  enforced 
in  equity,  and  on  a  bill  to  enforce  the 
same  there  cannot  be  a  decree  against 
the  wife  for  repayment  of  purchase 
money.  Amick  v.  Ellis,  53  W.  Va.  421, 
44  S.  E.  257.  See  also,  Wynn  v.  Lou- 
than,  86  Va.  946,  11  S.  E.  878;  Hawley 
V.  Twyman,  29  Gratt.  728.  And  see  the 
title  SPECIFIC  PERFORMANCE. 

B.   PRIVY  EXAMINATION. 
Sutute  Must  Be  Strictly  Observed.— 

A  married  woman  has  no  power  to 
convey  real  estate  except  in  strict  pur- 
suance of  the  powers  conferred  by  law 
in  regard  to  the  conveyance  of  real  es- 
tate by  a  feme  covert,  and  when  by 
statute  a  privy  examination  is  neces- 
sary, a  deed  by  a  married  woman  with- 
out such  examination  is  void.  Hawley 
V.  Twyman,  29  Gratt.  728;  Rorer  v, 
Roanoke  Nat.  Bank,  83  Va.  589,  4  S. 
E.  820;  Moore  v.  Ligon,  22  W.  Va. 
292;  Harvey  v.  Pecks,  1  Munf.  518. 

Examination  Mutt  Precede  Acknowl- 
edgment.— Where  the  statute  requires 
that  the  wife's  acknowledgment  shoul4 
be  made  after  she  was  removed  from 
her  husband's  presence,  and  the  ac- 
knowledgment was  in  fact  made  prior 
to  the  examination,  it  was  held  insuffi- 
cient, although  every  requisite  of  the 
statute  was  then  complied  with.  Hock- 
man  V.  McClanahan,  87  Va.  33,  12  S. 
E.  230;  Laidley  v.  Knight,  23  W.  Va. 
735;  McMullen  v.  Eagan,  21  W.  Va. 
233;  Watson  v.  Michael,  21  W.  Va.  568. 

For  a  construction  of  §§  4,  6,  ch. 
73,  of  the  W.  Va.  Code,  holding  that 
the  privy  examination  of  the  wife  must 
precede  the  acknowledgment,  and  the 
certificate  must  show  a  substantial 
compliance  with  the  statute.  See  Mc- 
Mullen V.  Eagan,  21  W.  Va.  233. 

Object  of  Privy  Examination. — The 
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object  of  the  statute,  which  provides 
for  the  privy  examination  of  the  wife, 
is  to  furnish  a  substitute  for  the  com- 
mon-law proceeding  by  fine,  and  to 
throw  a  certain  safeguard  around  the 
wife  by  which  the  influence  and  con- 
trol of  her  husband  over  her,  is  sub- 
stantially provided  against.  It  also 
secures  an  indefe:isible  title  and  an  un- 
questionable transfer  of  all  right,  title 
and  interest  of  every  nature,  which  at 
the  date  of  the  deed  she  may  have  in 
any  real  estate  conveyed  therein,  as 
effectually  as  if  she  were  at  the  time 
an  unmarried  woman.  First  Nat.  Bank 
of  Harrisonburg  v.  Paul,  75  Va.  594; 
Rollins  V.  Menager,  22  W.  Va.  461; 
Harkins  v.  Forsyth,  11  Leigh  306; 
Rorer  v.  Roanoke  Nat.  Bank,  83  Va. 
589,  4  S.  E.  820. 

Acknowledgment  under  Force  from 
Husband. — ^A  privy  examination  is  in- 
tended to  secure  freedom  of  mind  to 
the  wife,  hence  where  she  acknowl- 
edged a  deed  under  the  force  and  men- 
ace of  her  husband,  the  legal  title  does 
not  pass.    Countz  v.  Geiger,  1  Call  190. 

Marriage  Settlement  Recorded  with 
No  Examination  of  Wife  Good  against 
Creditors  of  Husband  before  Marriage. 
— A  deed  of  marriage  settlement  con- 
veying the  property  of  the  intended 
wife  to  a  trustee,  to  permit  the  hus- 
band and  wife  during  their  joint  lives 
to  take  and  enjoy  all  of  the  profits  and 
interest,  which  was  executed  before, 
and  recorded  after  the  marriage,  but 
-within  the  time  required  by  law,  is 
conclusive  against  the  creditors  of  the 
husband  for  debts  contracted  by  him 
before  the  marriage.  And  this,  al- 
though such  deed  was  recorded  upon 
the  acknowledgment  of  the  parties, 
without  any  privy  examination  of  the 
wife.     Scott  V.   Gibbon,   5   Munf.   86. 

Specific  Performance  Maintained. — It 
is  incontrovertible,  that  a  married 
woman  is  bound  by  her  covenants  in  a 
fine  and  recovery,  and  an  action  of  cov- 
enant may  be  maintained  against  her 
for  specific  performance  on  her  cove- 
nant of  further  assurance.     A  convey-  | 


ance  by  husband  and  wife,  provided  she 
be  privily  examined,  shall  be  as  good 
and  effectual  in  law,  as  if  made  by  a  fine 
and  common  recovery,  and  she  passes 
all  her  interest  of  any  kind  except  an 
estate  tail,  under  the  land  law  of  1748. 
Nelson  v.  Harwood,  3  Call  394. 

Recent  Statute — No  Privy  Examina- 
tion Is  Necessary  in  Virginia  or  West 
Virginia. — When  husband  and  wife  con*- 
vey  real  estate,  the  wife  may  acknowl- 
edge the  same  either  together  with,  or 
separate  from  her  husband,  and  in  the 
same  manner  that  he  does,  privy  exam- 
ination being  dispensed  with.  Writings 
of  married  women  are  now  admitted  to 
record  upon  the  same  acknowledgment 
as  if  unmarried.  See  ch.  Ill  of  the  Va. 
Code  of  1887,  and  ch.  73  of  the  W.  Va. 
Code  of  1899. 

C.  CERTIFICATE. 

See  post,  "The  Certificate,"  VIII. 

VIII.  The  Certificate. 

A.   SUFFICIENCY  IN  GENERAL. 

The  certificate  of  acknowledgment 
of  a  married  woman  must  contain  sub- 
stantially all  of  the  requisites  of  the 
statute,  and  any  material  omission  will 
invalidate  the  effect  of  her  acknowledg- 
ment. In  other  words  a  certificate  of 
the  execution  of  a  deed  by  a  married 
woman,  which  omits  to  state  that  she 
had  the  deed  fully  explained  to  her, 
that  she  willingly  executed  the  same 
and  that  she  wished  not  to  retract  her 
execution  of  such  deed,  is  radically  de- 
fective and  inoperative  as  to  her.  Vir- 
ginia, etc.,  Coal  Co.  v.  Roberson, 
88  Va.  116,  13  S.  E.  350;  Hair- 
ston  V.  Doe,  12  Leigh  458;  Boi- 
ling V.  Teel,  76  Va.  487;  Hock- 
man  V.  McClanahan,  87  Va.  33,  12  S.  E. 
230;  Jones  v.  Porters,  Jeff.  62;  Lang- 
horne  v.  Hobson,  4  Leigh  224;  Tod  v, 
Baylor,  4  Leigh  498;  McClanachan  v. 
Siter,  2  Gratt.  280;  Welles  v.  Cole,  6 
Gratt.  645;  First  Nat.  Bank  of  Harri- 
sonburg V.  Paul,  75  Va.  594;  Clinch 
River  Veneer  Co.  v.  Kurth,  90  Va.  737, 
19  S.  E.  878;  Rorer  v.   Roanoke  Nat. 
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Bank,  83  Va.  589,  4  S.  E.  820;  Geil  v. 
Geil,  101  Va.  773,  45  S.  E.  325;  Countz 
V.  Geiger,  1  Call  190;  Harvey  v.  Pecks, 
1  Munf.  518;  Grove  v,  Zumbro,  14  Gratt. 
501;  Hurst  v.  Leckie,  97  Va.  562,  34  S. 
E.  464;  Bartlett  v.  Fleming,  3  W.  Va. 
163;  Watson  v,  Michael,  21  W.  Va. 
568;  Tavenner  v.  Barrett,  21  W.  Va. 
656;  Laughlin  v,  Fream,  14  W.  Va.  322; 
Laidley  v.  Knight,  23  W.  Va.  735; 
Pickens  v.  Knisely,  29  W.  Va.  1,  11 
S.  E.  932;  Blair  v,  Sayre,  29  W.  Va. 
604,  2  S.  E.  97;  Laidley  v.  Central  Land 
Co.,  30  W.  Va.  505,  4  S.  E.  705;  Wise 
V.  Postlewait,  3  W.  Va.  452;  McMullen 
V.  Eagan,  21  W.  Va.  233;  Henderson  v. 
Smith,  26  W.  Va.  829;  Leftwich  v. 
Xeal,  7  W.  Va.  569;  Linn  v,  Patton,  10 
W.  Va.  187;  Arnold  v,  Bunnell,  42  W. 
Va.  473,  26  S.  E.  359. 

Should  Leave  Nothing  to  Be  In- 
ferred.— This  certificate  of  acknowledg- 
ment of  a  married  woman,  as  required 
by  §  4,  ch.  73,  Code  of  W.  Va.,  must 
be  a  positive  statement  of  the  acknowl- 
edgment, and  nothing  must  be  left  to 
be  inferred.  Hanley  v.  National  Loan 
&  Investment  Co.,  44  W.  Va.  450,  29 
S.  E.  1002. 

Substantial  Compliance. — But  a  late 
case  has  held  that,  it  is  "the  policy  of 
the  law  to  uphold  certificates  of  ac- 
knowledgments. Clerical  defects  or 
omissions  and  obvious  technical  errors 
will  be  disregarded  if  the  law  has  been 
reasonably  and  fairly  complied  with. 
Such  certificates  should  be  liberally 
construed  if  the  substance  be  found; 
the  great  object  being  to  protect  the 
married  woman  from  imposition  and 
coercion  by  her  husband.  It  is  gener- 
ally held,  and  has  often  been  held  by 
this  court,  that  in  the  acknowledgment 
of  a  deed  by  a  married  woman  it  is 
sufficient  if  it  appears  that  the  statute 
has  been  substantially  observed  and  fol- 
lowed." Geil  V,  Geil,  101  Va.  773,  45 
S.  E.  325. 

While  it  is  well  settled  by  our  de- 
cisions that  a  literal  compliance  with 
the  statute  is  not  necessary,  and  that 


when  there  has  been  a  substantial  com- 
pliance therewith  it  is  sufficient — Lang- 
home  V.  Hobson,  4  Leigh  225;  Tod  t/. 
Baylor,  4  Leigh  498;  Siter  v.  McClan- 
achan,  2  Gratt.  280;  Dennis  v.  Tar- 
penny,  20  Barb.  371;  Dundas  v.  Hitch- 
cock, 12  How.  256;  Deery  v,  Cray,  5 
Wall.  795;  Hockman  v.  McClana- 
han,  87  Va.  33,  12  S.  E.  230;  Geil  v, 
Geil,  101  Va.  773,  45  S.  E.  325— yet  the 
result  of  the  authorities  is,  as  was  said 
in  the  last  named  case,  that,  while  a 
substantial  compliance  with  the  statute 
will  suffice,  it  must  be  a  substantial 
compliance  with  every  requisite  of  the 
statute.  None  of  these  requirements 
can  be  dispensed  with,  and  a  compli- 
ance with  some  of  them  will  not  be 
held  to  contain  th^  substance  of  them 
all.  Virginia  Coal  &  Iron  Co.  v,  Rob- 
erson,  88  Va.  118,  13  S.  E.  350;  Hurst 
V,  Leckie,  97  Va.  550,  3^  S.  E.  464.  See 
also.  Grove  v.  Zumbro,  14  Gratt.  514. 

Privy  Examination. — The  certificate 
of  acknowledgment  to  a  feme  covert's 
deed,  must  set  forth  what  the  statute 
requires  that  the  wife,  being  examined 
privily  and  apart  from  her  husband, 
acknowledged  the  deed  to  be  her  act, 
and  if  it  does  not  it  is  insufficient  and 
the  deed  is  inoperative  to  pass  her  in- 
terest in  the  land  in  the  deed.  Hock- 
man V.  McClanahan,  87  Va.  33,  12  S. 
E.  230;  Va.  Coal  &  Iron  Co.  v.  Rober- 
son,  88  Va.  116,  13  S.  E.  350;  Wise  v. 
Postlewait,  3  W.  Va.  452;  Healy  v. 
Rowan,  5  Gratt.  414;  Clinch  River  Ve- 
neer Co.  V.  Kurth,  90  Va.  737,  19  S. 
E.  878;  Rorer  v.  Roanoke  Nat.  Bank, 
83  Va.  589,  4  S.  E.  820.  But  see  Lank- 
horne  v.  Hobson,  4  Leigh  224. 

Certificate  Must  Show  That  Privy 
Examination  Precedes  Acknowledg- 
ment.— The  certificate  of  acknowledg- 
ment must  show  that  the  married 
woman  acknowledged  the  deed,  while 
she  was  being  examined  privily  and 
apart  from  her  husband,  and  after  the 
same  had  been  fully  explained  to  her, 
otherwise  it  will  not  operate  to  pass 
her  title  to  her  lands,  although  it  shows 
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all  other  requirements  have  been  fully 
complied  with.  Laidley  v.  Knight,  23 
W.  Va.  735;  McMullcn  v.  Eagan,  21  W. 
Va.  233;  Watson  v.  Michael,  2i  W.  Va. 
568. 

Certificate  must  show  that  the  privy 
examination  preceded  the  wife's  ac- 
knowledgment, and  a  certificate  that 
husband  and  wife  acknowledged  the 
deed,  and  then  that  the  wife,  being 
privily  examined  and  having  the  writ- 
ing explained  to  her,  "declared  that  she 
had  willingly  executed  the  same,  and 
does  not  wish  to  retract  it"  has  been 
held  insufficient.  Hockman  v,  Mc- 
Clanahan,  87  Va.  33,  12  S.  E.  230. 

Necessity  That  Official  Character  of 
Officer  Appear  in  Certificate. — It  is  not 
essential  that  the  official  character  of 
the  persons  taking  the  acknowledg- 
ment of  a  deed  should  appear  in  the 
certificate,  for  it^will  be  presumed  that 
the  acknowledgment  was  made  before 
officers  authorized  to  take  it.  Harvey 
V.  Borden,  2  Wash.  156;  Ware  v.  Cary, 
2  Call  263;  Langhorne  v.  Hobson,  4 
Leigh  224.  But  in  Hurst  v.  Leckie,  97 
Va.  562,  34  S.  E.  464,  the  court,  in  ref- 
erence to  the  above  cases,  said:  ^'These 
.  cases,  however,  arose  before  the  enact- 
ment of  the  statute  prescribing  the 
form  of  the  certificate  of  acknowledg- 
ment, which  had  the  effect  to  change 
the  law  in  this  respect.  Acts  1813,  ch. 
10,  §  2,  p.  35;  1  Rev.  Code  1819,  p.  363." 

Officer's  Certificate  Sufficient  to  Show 
Authority  in  Absence  of  Express  Re- 
quirement.— Under  the  Act  of  1792,  as 
amended  by  the  Act  of  1794,  it  was 
provided  that  when  the  grantor  does 
not  reside  in  Virginia,  the  execution 
of  the  deed  shall  be  by  the  proof  of 
three  witnesses,  "before  any  court  of 
law,  certified  by  such  court  in  the  man- 
ner such  acts  are  usually  authenticated 
for  record  in  Virginia."  In  a  case 
where  a  deed  was  admitted  to  record 
in  Virginia,  which  had  been  duly  proven 
in  a  court  in  Massachusetts  by  three 
witnesses,  it  was  held  a  proper  recorda- 
tion although  the  certificate  of  the 
clerk   was   not   under   the   seal   of  the 


court.  Because  in  the  absence  of  any 
express  requirement  that  the  official 
character  of  the  officer  should  be  cer- 
tified, his  certificate  that  he  is  such  of- 
ficer should  be  deemed  sufficient,  with- 
out any  proof  or  verification  aliunde 
of  his  official  character.  Smith  v. 
Chapman,  10  Gratt  445;  Cales  v.  Mil- 
ler, 8  Gratt.  6. 

Certificate  of  Justices  with  No  Seals 
Attached. — Where  the  certificate  of 
privy  examination  of  a  feme  covert, 
made  under  the  Act  of  1792,  purports 
in  the  body  of  the  certificate  to  be  un- 
der the  seals  of  the  justices,  but  has  no 
seals  affixed  to  their  names;  this  is  suf- 
ficient to  cast  a  cloud  upon  the  title, 
and  a  sale  of  the  land  should  not  be 
made, — the  husband  being  dead,  and 
the  interest  of  the  feme  having  been  the 
fee,  and  her  title  not  being  barred  by 
lapse  of  time, — until  the  cloud  is  re- 
moved, though  neither  the  feme  during 
her  life  nor  her  heirs  since  have  set  up 
any  claim  to  the  land.  Bryan  v.  Stump, 
8  Gratt.  241. 

Sufficient  Identification  in  Certificate. 
— It  is  a  sufficient  identification  of  a 
deed  for  the  certificate  of  acknowledg- 
ment or  recordation  to  refer  to  it  as 
"the  foregoing  writing,"  without  giving 
the  date  of  the  deed.  Fouse  v.  Gil- 
fillan,  45  W.  Va.  213,  32  S.  E.  178. 

Several  Papers  Connected  May  Be 
Acknowledged  as  One. — Where  there 
i'i  a  contract  of  one  date,  and  an  adden- 
dum, which  refers  to  the  original  con- 
tract, of  another  date,  and  the  paper 
thus  completed  was  acknowledged  and 
admitted  to  record,  in  a  certificate  of  a 
notary  that  "E.  M.  G.  and  E.  G.,  whose 
names  are  signed  to  the  foregoing  writ- 
ing, have  this  day  acknowledged  the 
same  before  me,  in  my  county  afore- 
said," this  is  sufficient  to  show  the  ac- 
knowledgment of  the  whole  paper,  and 
the  certificate  of  the  clerk  of  the  county 
court  of  the  proper  county  to  said 
paper  that  the  foregoing  writing  bear- 
ing the  date  of  the  original  contract, 
with  certificate  of  acknowledgment  at- 
tached, was  duly  admitted  to  record  in 


ACKNOWLEDG  M  ENTS 


117 


his  office,  is  sufficient  evidence  of  the 
recordation  of  the  whole  paper.  Fouse 
V,  Gilfillan,  45  W.  Va.  213,  32  S.  E.  178. 

Omissioii  of  Grantor't  Name  Inunm- 
teriaL — When  the  certificate  of  ac- 
knowledgment on  a  deed  states  that 
it  was  "signed,  sealed  and  acknowl- 
edged," but  omits  to  state  that  it  was 
done  by  the  grantors  by  name,  this  is 
a  substantial  compliance  with  the  Act 
of  December  13th,  1792,  which  required 
deeds  to  be  acknowledged  by  the  par- 
ties who  sealed  and  delivered  them,  or 
to  be  proved  by  three  witnesses,  etc., 
before  the  general  court,  etc.  Wise  v. 
Postlewait,  3  W.  Va.  452. 

Variance  in  Dates  Not  FataL— The 
fact  that  the  date  of  the  deed  which  is 
recorded  is  13th  of  March,  1836,  and 
the  certificate  of  acknowledgment  de- 
scribes the  same  as  dated  on  the  30th 
of  March,  1836,  does  not  invalidate  the 
recordation,  if  the  identity  of  the  deed 
with  that  described  in  the  certificate 
of  the  justices,  sufficiently  appears  from 
other  parts  of  said  certificate,  and  the 
annexation  thereof  to  said  deed.  Hors- 
ley  V.  Garth,  2  Gratt.  471. 

Deed  with  Defective  Certificate- 
Good  as  Contract.— The  Act  of  April 
4th,  1877,  providing  a  separate  estate 
for  women,  says,  "and  any  such  mar- 
ried woman  shall  have  power  to  con- 
tract in  relation  thereto,  or  for  the  dis- 
posal thereof,  and  may  sue  and  be  sued 
as  if  she  was  a  feme  sole,  provided  that 
her  husband  shall  join  in  any  contract 
in  reference  to  her  real  and  personal 
property."  In  1880  a  husband  and  wife 
executed  a  deed  conveying  her  separate 
estate  in  land,  and  the  certificate  of  ac- 
knowledgment was  defective  as  to  her; 
but  under  the  above  statute  it  was  held 
to  constitute  a  contract  of  which  spe- 
cific performance  was  enforceable  in  eq- 
uity. Va.  Coal  &  Iron  Co.  v.  Roberson, 
88  Va.  116,  13  S.  E.  350.  See  also. 
Clinch  River  Veneer  Co.  v.  Kurth,  90 
Va.  737,  19  S.  E.  878. 
B.  PRESUMPTION  OF  REGULAR- 
ITY. 

Ceraficate  Presumed  Correct.- When 


the  certificate  of  acknowledgment  shows 
that  the  writing  was  properly  acknowl- 
edged before  a  competent  officer 
or  court,  and  states  all  the  essen- 
tial requisites  of  the  acknowledgment, 
in  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  to  be  correct, 
and  is  sufficient  proof  of  a  valid  rec- 
ordation. Hassler  v.  King,  9  Gratt. 
115;  Peyton  v.  Carr,  85  Va.  456,  7  S.  E. 
848;  Wise  v.  Postlewait,  3  W.  Va.  452; 
Bensimer  4/.  Fell,  35  W.  Va.  15,  12  S. 
E.  1078. 
C    EQUIVALENT  EXPRESSIONS. 

Equivalent  Words  SufiBcient. — Literal 
compliance  with  the  statute  is  not  nec- 
essary; it  is  only  requisite  that  equiva- 
lent words  or  expressions  be  used,  as 
where  it  was  certified  that  the  deed  was 
"signed,  sealed  and  delivered  in  the 
presence  of  the  court,"  this  is  equivalent 
to  an  acknowledgment  and  is  a  substan- 
tial compliance  with  the  West  Virginia 
Act  of  1792.  Wise  v,  Postlewait,  3  W. 
Va.  452;  Pickens  v.  Knisely,  29  W.  Va. 
1,  11  S.  E.  932. 

The  word  "signed"  is  equivalent  to 
"executed,"  and  the  substitution  of  the 
former  for  the  latter  will  not  render 
the  certificate  void.  Bensimer  v.  Fell, 
35  W.  Va.  15,  12  S.  E.  1078. 
D.  EXPRESSIONS  NOT  EQUIVA- 
LENT. 

Words  Not  Equivalent.— The  use  of 
the  words  "and  the  deed  being  read  to 
her"  in  the  certificate  of  acknowledg- 
ment, for  the  words  "being  fully  ex- 
plained to  her"  is  not  such  a  substantial 
compliance  with  the  statute  as  will  pre- 
vent the  acknowledgment  from  being 
fatally  defective.  Watson  v.  Michael, 
21  W.  Va.  568. 

The  declaration  "that  she  did  execute 
the  deed  willingly"  cannot  be  "held 
an  equivalent  to  an  acknowledgment, 
which  is  composed  of  (1)  privy  exam- 
ination, (2)  explanation,  and  then  (3> 
acknowledgment  of  it  as  her  act,  (4) 
declaration  of  having  willingly  executed 
it,  and  (5)  that  she  does  not  wish  to 
retract  it.  Hockman  v.  McClanahan,  87 
Va.  33,  12  S.  E.  230. 
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The  certificate  of  acknowledgment  of 
a  married  woman  contains  the  words, 
"she  acknowledged  that  she  had  wil- 
lingly executed  the  same,  and  does  not 
wish  to  retract  it."  These  are  not 
equivalent  to  the  statutory  requisite 
that,  "she  acknowledged  the  same  to 
be  her  act,  and  declared  that  she  had 
willingly  executed  the  same,  and  does 
not  wish  to  retract  it."  Blair  v,  Sayre, 
29  W.  Va.  604,  2  S.  E.  97. 

The  following  words  in  a  certificate 
of  privy  examination  of  a  married 
woman,  "being  examined  by  me  privily 
and  apart  from  her  husband,  and  hav- 
ing the  deed  aforesaid  fully  explained  to 
her,  she  acknowledged  that  she  had  wil- 
lingly signed,  sealed  and  delivered  the 
same,  and  wished  not  to  retract  it," 
were  held  not  to  be  equivalent  to  the 
statutory  requirement,  that  "she  ac- 
knowledged the  same  to  be  her  act,  and 
declared  that  she  had  willingly  executed 
the  same,  and  does  not  wish  to  retract 
it "  Laidley  v.  Central  Land  Co.,  30 
V/.  Va.  505,  4  S.  E.  705. 

E.    CERTIFICATE  AS  EVIDENCE. 

Concluiive  of  Contents  in  Absence  of 
Fraud. — In  the  absence  of  fraud  the 
notarial  certificate  or  justice's  certifi- 
cate is  conclusive  of  all  the  facts  stated 
in  the  acknowledgment  and  required 
by  the  statute.  Burson  v.  Andes,  83 
Va.  445,  8  S.  E.  249;  Harkins  v.  For- 
syth, 11  Leigh  306;  Carper  v.  McDow- 
ell, 5  Gratt.  212;  Ocheltree  v.  McClung, 
7  W.  Va.  232;  Rollins  v.  Menager,  22 
W.  Va.  461;  Pickens  v.  Knisely,  29  W. 
Va.  1,  11  S.  E.  932;  Taliaferro  v.  Pryor, 
12  Gratt.  277.  But  see  Kid  v.  Alexan- 
der, 1  Rand.  456. 

Husband  and  wife,  signed,  sealed  and 
delivered  a  deed  of  mortgage,  and  the 
justices  of  the  peace  certified  in  statu- 
tory form  that  the  wife  had  personally 
appeared  before  them,  had  been  exam- 
ined privily  and  apart  from  her  hus- 
band, and  after  having  the  deed  fully 
explained  to  her,  acknowledged  the 
same  to  be  her  act  and  deed,  and  that 
she  had  willingly  signed,  sealed  and  de- 


livered the  same  and  wished  not  to  re- 
tract it.  It  was  contended  in  a  suit 
afterwards  brought  to  foreclose  the 
mortgage  that  the  deed  was  void  as  to 
the  wife,  because  of  failure  to  give  such 
an  explanation  as  the  statute  requires, 
and  the  depositions  of  justices  were 
taken  to  prove  this  fact.  Held,  that 
taking  the  acknowledgment  was  a  ju- 
dicial act,  and  effectually  passed  all  the 
wife's  title  and  interest,  as  the  facts  of 
privy  examination,  acknowledgment, 
and  declaration  of  the  wife  were  certi- 
fied by  the  justices  pursuant  to  stat- 
utory directions.     Harkins  v.   Forsyth, 

11  Leigh  294;  Davis  v.  Beazley,  75  Va. 
491. 

Parol  Evidence. — And  parol  evidence 
is  inadmissible  to  show  that  the  privy 
examination  of  a  married  woman  has 
not  been  regularly  taken  in  the  form 
prescribed  by  the  statute;  or,  that  the 
ofticer  taking  the  same,  has,  through 
accident,  inadvertence  or  mistake, 
omitted  some  of  the  material  statements 
required  to  be  set  forth  in  the  certificate 
of  privy  examination.  First  Nat.  Bank 
v.  Paul,  75  Va.  594;  Hurst  v.  Leckie,  97 
Va.  550,  34  S.  E.  464;  Hairston  v.  Doe, 

12  Leigh  445;  Harkins  v.  Forsyth,  11 
Leigh  306. 

When  the  privy  examination,  ac- 
knowledgment and  declaration  of  a 
married  woman  shall  have  been  taken 
in  the  manner  prescribed  by  §  4,  ch. 
73  of  the  Code  and  recorded  or  certi- 
fied, the  feme  covert  will  not  be  per- 
mitted by  parol  evidence  to  contradict 
the  facts  set  out  in  the  certificate  of 
her  privy  examination,  acknowledgment 
and  declaration  so  as  to  avoid  the  effect 
of  the  deed  of  trust,  unless  she  first 
establish  by  parol  evidence  satisfacto- 
rily, that  with  the  concurrence  of  those 
claiming  under  the  deed  of  trust  the 
married  woman  has  been  defrauded  or 
imposed  upon  by  the  pretended  privy 
examination,  acknowledgment  and  dec- 
laration. Rollins  V,  Menager,  22  W.  Va. 
461. 

Of  Residence  of  Grantor. — When  a 
deed  is  acknowledged  before  the  mayor 
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of  a  city  in  another  state,  in  the  proper 
form,  the  certificate  of  acknowledgment 
is  sufficient  evidence  that  the  grantor, 
for  the  time  being  at  least,  resided  in 
said  city,  although  the  deed  on  its  face 
described  him  as  a  citizen  of  another 
state.    Cales  v.  Miller,  8  Gratt  6. 

Pruna  Facie  Evidence  of  Authority, 
etc — The  officer  taking  the  acknowl- 
edgment must  show  his  official  charac- 
ter, and  when  the  certificate  described 
him  as  such,  and  purporting  to  be  un- 
der the  official  seal  of  the  city,  this  will 
be  prima  facie  evidence  of  his  charac- 
ter and  authority,  and  is  a  sufficient 
authentication  to  authorize  admission 
to  record.  Cales  v.  Miller,  8  Gratt.  6; 
Smith  V,  Chapman,  10  Gratt.  445. 

Not  Conclusive  of  Execution — Inten- 
tion of  Grantor. — A  deed  was  acknowl- 
edged before  justices  by  the  grantor, 
who  retained  possession  of  it.  Held, 
that  their  certificate  was  not  conclusive 
evidence  of  the  complete  and  perfect 
execution  of  the  deed,  but  that  this  de- 
pended upon  the  grantor's  intention  at 
the  time,  which  may  be  ascertained  by 
evidence  of  his  previously  declared  pur- 
pose, although  nothing  was  said  at  the 
time  of  the  acknowledgment  to  indicate 
his  intention.  Hutchison  v.  Rust, 
2  Gratt.  394. 

Evidence  of  Fraud  Must  Be  Clear  and 
Convincing. — And  in  order  to  impeach 
the  certificate  and  avoid  the  deed  on 
the  ground  of  fraud,  the  evidence  of 
fraud  must  be  clear,  convincing  and 
satisfactory.  Rollins  v.  Menager,  22  W. 
Va.  461;  Pickens  v,  Knisely,  29  W.  Va. 
1,  11  S.  E.  932. 

Officer  Cannot  Contradict  His  Own 
Certificate. — The  officer  who  takes  an 
acknowledgment  will  not  be  allowed  to 
testify  that  there  was  fraud  and  co- 
ercion on  the  part  of  the  husband  to- 
wards the  wife,  and  thus  falsify  his  own 
certificate.  Hockman  v.  McClanahan, 
87  Va.  33,  12  S.  E.  230;  Harkins  v. 
Forsyth,  11  Leigh  294;  Rollins  v,  Men- 
ager, 22  W.  Va.  461;  Pickens  v.  Kni- 
sely, 29  W.  Va.  1.  11  S.  E.  932;  Hairston 


V,  Randolphs,  12  Leigh  445;  First  Nat. 
Bank  of  Harrisonburg  v,  Paul,  75  Va. 
601. 

Writing  Not  Required  to  Be  Re- 
corded.— The  certificate  of  acknowledg- 
ment of  a  writing  not  required  by  law 
to  be  recorded  is  no  evidence  of  its  ex- 
ecution, and  is  not  admissible  as  such. 
Rutherford  v.  Rutherford,  55  W.  Va. 
56,  47  S.  E.  240. 

F    AMENDMENT. 

See  post,  "Curing  Defective  Acknowl- 
edgment," X. 

IX.  Time  of  Recordation  after 
Acknowledgment 

See  the  title   RECORDING  ACTS. 

Within  Twenty  Days  to  Relate  Back 
to  Date  of  Acknowledgment. — A  deed 
is  void  as  to  creditors  "until  and  ex- 
cept from  the  time  it  is  duly  admitted 
to  record."  And  in  order  for  deeds  to 
be  valid  from  and  relate  back  to  the 
date  of  acknowledgment,  they  must  be 
recorded  within  twenty  days  from  date 
of  their  acknowledgment.  See  §  2467 
of  Code  of  1887;  Slater  v,  Moore,  86 
Va.  26,  9  S.  E.  419. 

Recordation  in  Four  Months  from 
Reacknowledgment  Good  from  That 
Date. — ^A  deed  which  has  been  reac- 
knowledged  within  eight  months  from 
its  date,  and  recorded  within  four 
months  from  the  date  of  reacknowledg- 
ment, is  good  from  the  latter  date,  not- 
withstanding the  fact  that  there  are 
more  than  eight  months  between  the 
time  the  deed  was  first  executed,  and 
the  day  of  recordation.  Eppes  v.  Ran- 
dolph, 2  Call  125. 

Acknowledgment  after  Lapse  of  Stat- 
utory Period  Is  Equivalent  to  Re-Exe- 
cution.— A  deed  dated  in  April  1804,  and 
the  execution  thereof  attested  by  wit- 
nesses, is  not  recorded  within  eight 
months  from  its  date;  but,  in  April, 
1805,  the  grantor  acknowledges  the  deed 
in  open  court,  and  upon  such  acknowl- 
edgment it  is  ordered  to  be  recorded. 
Held,  upon  the  construction  of  the 
statute  of  conveyances  of  1792,  1  Old. 
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Rev.  Va.  Code,  ch.  90,  §§  1,  4,  such  ac- 
knowledgment of  the  deed  in  court  is 
to  be  taken  as  a  redelivery  and  re-ex- 
ecution of  the  deed,  so  as  to  make  it  a 
deed  as  of  the  date  of  such  acknowledg- 
ment, and  so  the  deed  is  well  recorded 
within  eight  months  from  the  time  of 
the  execution,  and  is  valid  against  the 
grantor's  creditors.  Roanes  v.  Archer, 
4  Leigh  550. 

X.  Caring  Defective  Acknowl- 
edgment 

By  Re-Execution. — The  defects  in  an 
acknowledgment  may  be  cured  by  re- 
acknowledgment,  because  this  is  equiv- 
alent to  a  re-execution  of  the  same  deed 
or  to  the  execution  of  a  new  one  in 
proper  manner.  McMullen  v,  Eagan,  21 
W.  Va.  233;  Roanes  v.  Archer,  4  Leigh 
550. 

Not  Cured  by  Rewriting  It  after  Rec- 
ordation.— A  defect  in  the  certificate 
of  acknowledgment  cannot  be  cured  by 
the  officer's  rewriting  it  and  signing 
it  as  of  the  time  of  the  first  acknowl- 
edgment, after  the  deed  has  been  re- 
corded. The  officer  has  no  power  to 
correct  his  first  certificate,  though  it 
was  not  written  in  such  a  way  as 
showed  the  real  facts.  McMullen  v. 
Eagan,  21  W.  Va.  233. 

Omission  of  State  in  Certificate 
Cured  by  Reference  to  the  Deed.— In 
a  deed  conveying  land  in  the  state  of 
West  Virginia,  it  is  recited  that  the 
grantors  are  "of  the  county  of  Fayette 
in  the  state  of  Pennsylvania."  The  cer- 
tificate of  acknowledgment  shows  the 
county,  but  fails  to  show  the  state,  be- 
ing headed  simply,  "Fayette  county, 
ss."  But  this  is  accompanied  by  a  cer- 
tificate of  the  court  of  common  pleas 
of  Fayette  county,  state  of  Pennsyl- 
vania, that  the  two  justices  were  at  the 
time  of  acknowledgment  of  Fayette 
county,  state  of  Pennsylvania.  The 
deed  was  properly  admitted  to  record, 
as  it  is  sufficiently  shown  that  the  Fay- 
ette county  named  is  in  the  state  of 
Pennsylvania.  Adams  v,  Medsker,  25 
W.  Va.  127. 


When  the  certificate  of  acknowledg- 
ment of  the  justices  to  a  power  of  at- 
torney omits  to  state  that  the  county 
named  in  the  certificate  was  in  the  state 
of  Virginia,  and  also  that  it  was  ac- 
knowledged in  said  county,  if  it  suffi- 
ciently appears  from  the  power  of 
attorney,  the  certificate  of  acknowledg- 
ment and  the  order  of  recordation  that 
the  said  county  was  in  the  said  state, 
and  the  acknowledgment  was  taken  in 
said  county,  it  is  properly  admitted  to 
record.  Oney  v,  Clendenin,  28  W.  Va. 
34. 

Parol  Evidence  Not  Admisiible  to 
Cure  Defects.— When  the  law  consti- 
tutes a  written  instrument  as  the  au- 
thentic and  sole  medium  of  proving  a 
fact,  as  where  the  certificate  is  the 
complete  evidence  of  the  acknowledg- 
ment, oral  testimony  will  not  be  ad- 
mitted to  prove  or  disprove  it.  Such 
certificate  is  the  evidence  of  the  ac- 
knowledgment. Harkins  v,  Forsyth,  11 
Leigh  306;  First  Nat.  Bank  of  Harri- 
sonburg V.  Paul,  75  Va.  594;  Hurst  v. 
Leckie,  97  Va.  550,  34  S.  E.  464;  Left- 
wich  V,  Neal,  7  W.  Va.  569. 

Upon  authority  and  principle  parol 
testimony  cannot  be  admitted  to  cure 
defects  in  acknowledgments.  If  it 
should  be,  then  a  married  woman's  ac- 
knowledgment before  witnesses,  in  pais, 
would  be  as  good  as  one  before  the 
proper  authority,  and  thus  the  guarded 
provisions  of  our  statutes  might  be  sub- 
stituted by  a  new  branch  of  equity 
jurisdiction.  Leftwich  v.  Neal,  7  W. 
Va.  569;  Jones  v.  Porters,  Jeff.  62;  First 
Nat.  Bank  of  Harrisonburg  v.  Paul,  75 
Va.  594;  Hockman  v.  McClanahan,  87 
Va.  33,  12  S.  E.  230. 

The  certificate  must  set  forth  the 
declaration  and  acknowledgment  of  the 
married  woman  as  prescribed  by  stat- 
ute; it  must  be  on  or  annexed  to  the 
deed;  and  it  must  be  admitted  to  record 
along  with  the  deed;  no  amendment 
will  be  allowed,  and  parol  testimony 
will  not  be  allowed  to  support  a  palpa- 
bly   defective    certificate.     First    Nat 
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Bank  of  Harrisonburg  v,  Paul,  75  Va. 
594. 

Competency  of  Acknowledging  Offi- 
cer as  Witness. — The  officer  before 
whom  grantor  acknowledged  deed  is 
not  the  agent  of  grantee,  nor  party  to 
transaction,  so  as,  the  grantee  being 
dead,  to  allow  grantor  to 'testify.  Acts 
1876-'7,  p.  265;  Booth  v,  Mcjilton,  82 
Va.  827,  1  S.  E.  137.  See  generally,  the 
title  WITNESSES. 

XL  Delivery. 

See  the  title  DEEDS. 

Evidence  of  Delivery. — In  the  case 
of  Roanes  v.  Archer,  4  Leigh  565,  the 
court  said,  "that  the  acknowledgment 
of  a  deed  before  witnesses  is  sufficient 


evidence  of  delivery,  would  seem  per- 
haps, inferrable  from  the  case  of  Currie 
V.  Donald,  2  Wash.  58." 

Delivery  for  Acknowledgment. — If  a 
purchaser  to  whom  a  deed  has  been 
fully  executed,  or  one  claiming  under 
him,  put  the  deed  into  the  hands  of  the 
vendor,  that  he  may  acknowledge  it 
for  the  purpose  of  having  it  recorded; 
such  delivery  is  not  a  surrender  of  the 
title  under  the  deed.  Rootes  v,  Holli- 
day,  6  Munf.  251. 

Certified  Acknowledgment  Not  In- 
consistent with  Delivery. — Certified  ac- 
knowledgment is  not  inconsistent  with 
prior  delivery,  and  is  not  sufficient  to 
overcome  the  presumption.  Raines  v. 
Walker,  77  Va.  92. 


ACQUIESCENCE.— See  the  titles  ESTOPPEL;  LACHES. 

In  Hanly  v.  Watterson,  39  W.  Va.  214,  19  S.  E.  540;  Norfolk  &  W.  R.  Co. 
T.  Perdue,  40  W.  Va.  442,  21  S.  E.  755,  it  is  said:  "If  a  person  having  a 
right,  and  seeing  another  person  about  to  commit,  or  in  the  course  of  com- 
mitting, an  act  infringing  upon  that  right,  stands  by  in  such  manner  as  really 
to  induce  the  person  committing  the  act,  and  who  might  otherwise  have  ab- 
stained from  it,  to  believe  that  he  assents  to  its  being  committed,  he  cannot 
afterwards  be  heard  to  complain  of  the  act.  This  is  the  proper  sense  of  the 
term  acquiescence,  and  in  that  sense  it  may  be  defined  as  quiescence,  under 
such  circumstances  as  that  assent  may  be  reasonably  inferred  from  it,  and  is 
no  more  than  an  instance  of  the  law  of  estoppel  by  words  or  conduct." 

''Acquiescence  or  delay  for  a  length  of  time  after  a  man  is  in  a  situation  to 
enforce  a  right,  and  with  a  full  knowledge  of  the  facts,  is,  in  equity,  cogent  evi- 
dence of  a  waiver  and  abandonment  of  the  right."  National  Mut.  Bldg.  &  Loan 
Ass'n  V,  Blair,  98  Va.  490,  36  S.  E.  513.  See  also,  the  titles  ESTOPPEL; 
LACHES. 

Knowledge. — There  can  be  no  acquiescence  without  knowledge.  Engeman  v. 
Taylor,  46  W.  Va.  669,  33  S.  E.  940;  Rbwe  v,  Bentley,  29  Gratt.  762;  Lamar 
V.  Hale,  79  Va.  164. 


ACQUIRE.— In  Alexander  v.  Alexander,  85  Va.  368,  7  S.  E.  335,  it  is  said: 
"  'The  first  section  of  this  act,'  said  Burks,  J.,  speaking  for  the  court  in  Williams 
V.  Lord  &  Robinson,  'secures  a  separate  estate  to  the  woman  in  the  property 
owned  by  her  at  the  time  of  her  marriage,  and  the  rents,  issues  and  profits 
thereof,  and  also  in  the  property  acquired  by  her  during  marriage  as  a  separate 
ond  sole  trader,  while  the  second  section  secures  to  her  such  separate  estate  in 
all  property  acquired  by  her  after  and  during  marriage  in  either  of  the  modes 
designated  in  that  section.'  Williams  v.  Lord,  75  Va.  398.  In  this  act  the  word 
acquired  refers  to  the  actual  possession  and  control  of  the  property  rather  than 
to  the  acquisition  of  mere  title." 


ACQUITTAL.— Sec  the  title  AUTREFOIS,  ACQUIT  AND  CONVICT. 

In  Ball's  Case,  8  Leigh  726,  it  is  said:  "To  the  prisoner  a  pardon  is  not  equal 
to  an  acquittal — to  which  the  case  supposes  he  is  entitled.  His  reputation  and 
character  are  much  more  affected  by  the  one  than  the  other.  A  pardon  dis- 
charges from  punishment;  an  acquittal  from  guilt.  Pardon  may  rescue  him 
trom  the  penitentiary  or  a  halter,  but  it  cannot  redeem  him  from  the  infamy  of 
a  conviction."  See  also.  Younger  v.  State,  2  W.  Va.  584.  See  generally,  the  title 
PARDON. 

Acre. 

See  the  titles  MORE  OR  LESS;  VENDOR  AND  PURCHASER. 

ACROSS. — For  the  construction  of  the  phrase  across,  along  and  upon,  see 
ALONG. 

ACT. — "The  proviso  at  the  end  of  §  5,  that  this  act,  shall  not  extend  to  any 
eity  or  incorporated  town,  is  difficult  to  interpret,  and  requires  a  modification 
of  the  language  to  make  it  reasonable  in  effect.  ♦  ♦  *  The  Code  is  itself  but 
one  act  of  the  legislature.  No  part  of  it,  less  than  the  whole,  is  properly  desig- 
nated as  an  act.  So  that  if  the  proviso  that  this  act  shall  not  apply  to  any  city 
or  incorporated  town,  was  construed  as  if  it  was  embodied  in  the  Code,  the  effect 
would  be  that  no  part  of  the  Code  would  apply  to  the  inhabitants  of  any  city  or 
i^icorporated  town.  It  cannot  be  supposed  to  have  been  the  intention  of  the 
Legislature,  in  this  way,  to  exclude  the  body  of  the  statute  law  of  the  state  from 
operation  in  municipalities.  To  avoid  such  conclusion,  the  legislative  intent 
ordinarily  indicated  by  this  form  of  enactment,  must  be  discarded."  Chesapeake, 
tftc,  Ry.  Co.  V.  Pack,  6  W.  Va.  402,  403.    See  also,  the  title  STATUTES. 

Actionable  Words, 

See  the  title  LIBEL  AND  SLANDER. 

Action  on  tHe  Case. 

See  the  title  TRESPASS. 

ACTIONS. 

I.  Definitions  and  General  Consideration,  124. 

A.  DeHoitions,  124. 

B.  Declaratory  Actions,  125. 

C.  Statutory  Remedies.  125. 

1.  In  General,  125. 

2.  Cumulative  and  Exclusive  Remedies,  126. 

D.  Forms  of  Action  Abolished  in  Justices'  C  ourts,  127. 
E^.  Actions  Ex  Delicto  and  Ex  Contractu,  128. 

1.  Instances,  128. 

2.  Waiver  of  Tort,  128. 

F    Cause  of  Action  Must  Exist  When  Suit  Broug^ht,  129. 
G.  Moot  Questions  or  Abstract  Propositions,  129. 
H    No  Kight  without  a  Remedy,  129. 
I.  Felony  as  Su»peu«ion  of  Civil  Remedy,  129. 
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J.  Matters  Not  Actionable,  13t. 

1.  Mai:cioii».I>oif»sjp^  Laifliii)  Apt,  431. 

2.  Damnntn  Absque  Injaria,  131. 

3.  Public  Necessity,  131. 

4.  Acts  Anthor-zed  by  the  Legislatiire,  131. 

IL  Demand  and  Notice  as  Condition  Precedent,  132. 
IIL  Commencement  of  Suit  or  Action,  132. 
IV.  Splitting  Causes  of  Action,  134. 

A.  In  General,  134. 

B.  Assifirnments,  134. 

C.  Entire  Contracts  of  Service,  134. 

D.  Trespass,  134. 

B   Splittiogr  Causes  of  Action  to  Give  Jurisdiction  to  Justice's  Court,  135 

y.  Joinder  of  Causes  of  Action,  135. 

A.  At  Law,  135. 

1.  General  Test,  135. 

2.  Distinct  and  Inconsistent  Causes  of  Action,  136. 

3.  Tort  and  Contract,  137. 

4.  Trover  and  Conversion,  and  Assumpsit,  137. 

5.  Trover  and  Conversion,  and  Trespass  on  the  Case,  l.*^^. 

6.  Counts  in  Assumpsit  on  Sealed  and  Unsealed  Instrumouts,  138 

7.  Debt,  and  Trespass  Vi  et  Armis,  138. 

8    Debt  on  Specialty  and  on  Simple  Contracts,  138. 

9.  General  Assumpsit  and  Assumpsit  on  Special  Contract,  138. 

10.  Absolute  and  Conditional  Promise  to  Pay,  139. 

11.  Trespass  Vi  et  Armis  and  Trespass  on  the  Case.  139. 
12   Joint  Contracts  or  Torts,  139. 

13.  Partnership  and  Individual  Demand,  139. 

14.  Actions  by  and  ag^ainst  Executors  and  Administrators,  140 

a.  Actions  by  Executors  and  Admioistrators,  140. 

b.  Actions  against  Executors  and  Administrators,  140. 

15.  How  Objection  for  Misjoinder  Raised,  141. 

B.  In  Equity,  141. 

VI.  Equitable  Defenses,  142. 

A.  Common-Law  Rule,  142. 

B.  History  of  Leg^islation,  142. 

C.  Construction  of  Statute,  143. 

1.  In  General,  143. 

2.  Construction  of  Words  ''Or  Any  Other  Matter."  143. 

3.  Statute  Embraces  Oblig^ations  under  Seal,  144 

D.  Defenses  Available,  144. 

1.  Failure  of  Consideration,  144. 

2.  Fraud  ia  Procurement,  146. 

3.  Breach  of  Warranty,  148. 

a.  To  Personal  Property,  148. 

b.  To  Real  Estate,  150. 

4.  Plea  of  Dischargee  by  Surety.  ISO. 
S    Usury,  151. 

E.  In  What  Proceedingrs,  151. 

1.  Ejectment,  151. 
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2.  Forcible  Eotrj  and  Detainer,  155. 

3.  Replevin,  155. 

4.  Judg'menta,  155. 

F.  Rule  Where  Defenses  Are  Ground  for  Rescission  of  Contract,  155. 

G.  Equitable  Defenses  Are  Personal,  156. 
H.  Verification  of  Plea,  156. 

I.  Effect  of  Failure  to  Plead  Equitable  Defenses,  157. 

J.  Defenses  May  Be  Proven  under  Plea  of  Nonassumpsit,  158. 

K.  How  Statute  of  Limitations  Pleaded,  158. 

L.  Rules  of  Equity  Prevail  in  Court  of  Law,  158. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  ante,  p.  2; 
ACCOUNTS  AND  ACCOUNTING,  ante,  p.  82;  ASSUMPSIT;  CONSOL- 
IDATION OF  ACTIONS;  CONTINUANCES;  COVENANT,  THE  ACTION 
OF;  CREDITORS'  SUITS;  DEBT,  THE  ACTION  OF;  DETINUE  ANI> 
REPLEVIN;  DISCOVERY;  DISMISSAL,  DISCONTINUANCE  AND 
NONSUIT;  EJECTMENT;  ELECTION  OF  REMEDIES;  FORCIBLE 
ENTRY  AND  DETAINER;  LIMITATION  OF  ACTIONS;  LIS  PENDENS; 
MULTIFARIOUSNESS;  PARTIES;  PARTITION;  PREMATURE  AC- 
TIONS, PROHIBITION;  REMOVAL  OF  CAUSES;  SUMMONS  AND 
PROCESS;  TORTS;  TRESPASS;  TROVER  AND  CONVERSION;  VENUE. 

As  to  suit  in  name  of  one  person  for  benefit  of  another,  see  the  title  PARTIES. 
As  to  joint  actions,  see  the  titles  JUDGMENTS  AND  DECREES;  PARTIES. 
As  to  action  to  recover  penalties,  see  the  titles  FORFEITURES;  PENAL- 
TIES.   As  to  suitor's  test  oath,  see  the  title  OATH. 


L  Definitions  and  General 
Consideration. 

A.   DEFINITIONS. 

In  GeneraL — ^A  suit  at  law  is  a  con- 
test between  two  parties  in  a  court  of 
justice,  the  one  seeking,  and  the  other 
withholding,  the  thing  in  contest.  The 
same  individual  cannot  be  at  the  same 
time  both  the  person  seeking  and  the 
person  withholding,  vor  it  involves  an 
absurdity  that  a  person  should  seek 
from  himself  or  withhold  from  himself. 
♦  ♦  ♦  When  adversary  rights  as 
creditor  and  executor,  or  debtor  and 
executor,  meet  in  the  same  individual, 
the  law  considers  the  contest  as  set- 
tled, at  least  so  long  as  the  union  ex- 
ists. As  soon,  therefore,  as  it  appears 
to  the  court  that  the  same  individual  is 
both  plaintiff  and  defendant,  any  judg- 
ment entered  up  in  the  cause  is,  to  say 
the  least,  erroneous,  and  should  be  re- 
versed. Sweetland  v.  Porter,  43  W. 
Va.  189,  27  S.   E.  352. 

Action  Does  Not  Include  Suit  in  Eq- 
uity.— ^The  word  action  has  a  legal  sig- 


nification, and  does  not  apply  to  a  suit 
or  proceeding  in  equity.  Mynes  v.  My- 
nes,  47  W.  Va.  681,  35  S.  E.  940. 

The  word  "action"  in  §  2934  of  the 
Va.  Code  is  used  in  a  technical  sense, 
and  applies  to  actions  at  law  only,  and 
not  to  suits  in  equity.  A  party  who  has 
first  brought  a  suit  in  equity  which  has 
been  dismissed,  and  then,  within  one 
year  from  such  dismissal,  instituted  his 
action  at  law  for  the  same  matter,  is 
not  entitled  to  the  benefit  of  that  sec- 
tion. The  provision  of  the  section, 
however,  which  authorizes  a  new  suit 
to  be  brought  within  one  year  in  con- 
sequence of  the  loss  or  destruction  of 
papers  or  records  in  a  former  suit 
which  was  in  due  time,  includes  both 
actions  at  law  and  suits  in  equity. 
Dawes  v.  New  York,  etc.,  Ry.  Co.,  96 
Va.  733,  32  S.   E.  778. 

Action  and  Controversy  Synonjrmous. 
— In  the  fifth  exception  to  §  23,  ch. 
130  of  the  Code  of  West  Virginia,  the 
words  in  "an  action  or  suit  between 
husband  and  wife,"  are  to  be  construed 
as  synonymouo  with  the  words,  "a  con 
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troversy  between  husband  and  wife," 
and  therefore  neither  the  husband  nor 
wife  was  a  competent  witness  for  or 
ag^nst  each  other  in  a  controversy  be- 
tween them  and  a  third  party  in  any 
action,  suit  or  other  proceeding,  al- 
though they  may  severally  '  stand 
therein,  as  plaintiff  and  defendant.  An- 
derson V,  Snyder,  21  W.  Va.  632.  See 
the  title  WITNESSES. 

''Action'*  in  Negotiable  Instruments 
L*aw. — Within  the  meaning  of  the  ne- 
gotiable instruments  law,  "action"  in- 
cludes counterclaims,  and  set-offs. 
Supp.  Va.  Code,  §  191.  See  the  title 
BILLS,  NOTES  AND  CHECKS. 

Contested  Elections. — The  word  ac- 
tion does  not  embrace  such  proceed- 
ings as  are  directed  to  be  had  in  cases 
of  contested  elections.  West  v,  Fer- 
guson, 16  Gratt.  270. 

Motions  were  included  in  the  terms 
suits  and  actions  in  the  act  of  1789,  for 
limitation  of  suits  upon  penal  statutes. 
Auditor  v.  Graham,  1  Call  475. 

A  motion,  not  opposed,  does  not  con- 
stitute either  an  action,  suit  or  contest, 
except  in  some  particular  cases,  pro- 
vided for  by  law,  and  founded  upon 
notice  to  a  party  against  whom,  or 
against  whose  interest,  the  motion  was 
made.    Brander  v.  Justices,  5  Call  548. 

A  supersedeas,  while  it  is  a  continua- 
tion of  the  original  suit,  is  also  a  new 
suit  in  the  sense  of  the  act  requiring 
oaths  by  suitors;  and  an  error  in  the 
judgment  of  the  court  below  is  a  cause 
of  action  within  the  meaning  of  the 
statute  on  that  subject.  Hence  a  su- 
persedeas granted  on  a  judgment  ren- 
dered after  the  first  day  of  April,  1865, 
15  a  new  suit  within  the  meaning  of  the 
act  passed  March  1st,  1866,  and  is  not 
affected  by  the  act  passed  February 
28th,  1865.  Nadenbousch  v.  Sharer,  2 
W.  Va.  285. 

A  proceeding  to  correct  assessments 
is  not  a  suit.  Upshur  County  v.  Rich, 
135  U.  S.  467. 

Scire  facias  upon  a  recognizance  is  an 
action.     Gedney  v.  Com.,  14  Gratt.  318. 

Set-off   is   not  an  action   within   the 


meaning  of  the  statute  providing  that 
no  action  can  be  maintained  to  recover 
a  clerk's  fee  bill  until  the  sheriff  has 
returned  that  they  cannot  be  levied  by 
distress.  Craigen  v,  Lobb,  12  Leigh 
627.  See  the  title  SET-OFF,  RE- 
COUPMENT AND  COUNTER- 
CLAIM. 

Proceedings  in  Valuation  of  Property. 
— A  proceeding,  not  in  a  court  of  jus- 
tice, but  carried  on  by  executive  ofli- 
ccrs  in  the  exercise  of  their  proper 
functions,  as  in  the  valuation  of  prop- 
erty for  the  just  distribution  of  taxes 
or  assessments,  is  purely  administrative 
in  its  character,  and  cannot,  in  any  just 
sense,  be  called  a  "suit;"  and  an  appeal 
in  such  a  case,  to  a  board  of  assessors 
or  commissioners  having  no  judicial 
powers,  and  only  authorized  to  deter- 
mine questions  of  quantity,  proportion, 
and  value,  is  not  a  suit;  but  such  an 
appeal  may  become  a  suit,  if  made  to 
a  court  or  tribunal  having  power  to 
determine  questions  of  law  and  fact, 
either  with  or  without  a  jury,  and  there 
are  parties  litigant  to  contest  the  case 
on  the  one  side  and  on  the  other.  Up- 
shur County  V,  Rich,  135  U.  S.  467. 

B.  DECLARATORY  ACTIONS. 

A  declaratory  action  is  not  maintain- 
able in  Virginia.  Maia  v.  Eastern  State 
Hospital,  97  Va.  507,  34  S.  E.  617. 

C.  STATUTORY  REMEDIES. 
1.   In  General. 

When  a  statute  creates  a  new  offense 
and  denounces  the  penalty,  or  gives  a 
new  right  and  declares  the  remedy,  the 
punishment  or  the  remedy  can  be  only 
that  which  the  statute  prescribes. 
Lynch  v.  Merchants*  Nat.  Bank,  22 
W.  Va.  554. 

Right  Created  without  Remedy. — If  a 
new  right  is  created  by  statute  and  no 
remedy  prescribed  for  the  party  ag- 
grieved by  the  violation  of  such  right 
the  court,  upon  the  principle  of  a  liberal 
or  comprehensive  interpretation  of  the 
statute,  will  presume  that  it  was  the 
intention  of  the  legislature,  to  give  the 
party  aggrieved  a  remedy  by  a  common- 
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law  action  for  a  violation  of  his  stat- 
utory right,  and  he  will  be  permitted  to 
recover  in  an  appropriate  action.  John- 
son V,  Parkersburg,  16  W.  Va.  402. 

Where  the  statute  gives  a  right  of 
action  without  prescribing  the  form,  the 
action  is  to  be  adapted  to  the  nature  of 
the  case,  and  modeled  according  to  the 
distinctions  of  the  common  law.  It 
may  be  an  action  of  debt,  assumpsit, 
trespass,  or  case,  as  the  particular  na- 
ture of  the  wrong  or  injury  may  re- 
quire. Mapel  V.  John,  42  W.  Va.  30, 
24  S.   E.  608. 

When  the  constitution  forbids  a  dam- 
age to  private  property  and  points  out 
no  remedy,  and  no  statute  gives  a  rem- 
edy for  the  invasion  of  the  right  of 
property  thus  secured,  the  common  law, 
v'hich  gives  a  remedy  for  every  wrong, 
will  furnish  the  appropriate  action  for 
the  redress  of  such  grievances.  John- 
son V.  Parkersburg,  16  W.  Va.  402. 

Repeal  of  Sutute  Giving  Remedy.— A 
right  of  action,  which  does  not  exist 
at  common  law,  but  depends  solely 
upon  statute,  falls  with  the  repeal  of 
the  statute  without  a  saving  clause  or 
a  general  law  saving  pending  suits,  un- 
less that  right  has  been  carried  into 
ji.dgment.  Curran  v,  Owens,  15  W. 
Va.  208. 

8.  Cumulative  and  Exclusive  Remedies. 

If  a  statute  gives  a  remedy  in  the 
affirmative  for  a  matter  which  was  ac- 
tionable at  common  law,  and  there  are 
no  negative  words  in  the  statute,  ex- 
pressed or  implied,  showing  that  it 
was  the  intention  of  the  legislature  to 
d(  prive  the  plamtiff  of  his  common-law 
remedy,  the  party  may  sue  at  the  com- 
mon law  as  well  as  upon  the  statute, 
for  this  does  not  take  away  the  com- 
mon-law rem-='dy.  The  remedy  giv.^n 
by  the  statute  is  merely  cumulative. 
Booker  v.  M'Roberts,  1  Call  243;  Poling 
V.  Maddox,  41  W.  Va.  779,  24  S.  E. 
999. 

Remedy  on  Bond  of  Deputy  Sheriff. 
— The  remedy  by  motion  on  a  bond  of 
a  deputy  sheriff  to  his  principal,  under 


§§  36,  37,  ch.  41  of  the  W.  Va.  Code 
of  1891,  is  a  further  remedy,  and  does 
not  take  away  the  proper  common-law 
action  on  such  bond.  "Sections  36, 
37,  ch.  41,  Code  1891,  give  statutory 
remedies  which  are  cumulative  or  ad- 
ditional remedies."  Poling  v.  Maddox, 
41  W.  Va.  779,  24  S.  E.  999. 

Remedy  on  Replevin  Bond. — Execu- 
tors may  maintain  an  action  of  debt 
upon  a  three-months'  replevy  bond  pay- 
able to  their  testator.  "The  court 
thinks  it  immaterial  whether  the  cred- 
itor had  or  had  not  a  remedy  by  mo- 
tion, under  the  Act  of  Assembly,  [ch. 
12,  §  14,  5  Stat.  Larg.  534,]  since  the 
act  having  no  negative  words,  the  cred- 
itor had  hfs  election  to  pursue  the 
statutory  mode,  or  his  common-law 
remedy  on  the  bond."  Booker  v, 
M 'Roberts,  1  Call  243. 

Correcting  Error  in  Calculation  of  In- 
terest.— An  error  in  the  calculation  of 
interest  can  be  corrected  by  motion  on 
notice  under  §  5,  ch.  134  of  the  W. 
Va.  Code.  The  statutory  remedy,  how- 
ever, is  cumulative  and  has  not  abol- 
ished a  petition  for  rehearing  or  other 
bills  of  review,  which  still  may  be  had 
according  to  the  course  of  equity  in 
the  same  manner  as  before  the  enact- 
ment of  the  statute.  Shenandoah,  etc., 
Bank  v.  Shirley,  26  W.  Va.  563,  citing 
Kendrick  v.  Whitney,  28  Gratt.  646. 

This  court,  however,  in  the  case  of 
Bank  v.  Shirley,  26  W.  Va.  563,  held 
(fourth  point  of  syllabus):  "An  error 
in  the  calculation  of  interest  can  be 
corrected  by  motion  on  notice  under  § 
5,  ch.  134,  of  the  W.  Va.  Code.  The 
statutory  remedy,  however,  is  cumula- 
tive, and  has  not  abolished  petition  for 
rehearing  or  bills  of  review,  which  still 
may  be  had  according  to  the  course  of 
equity  in  the  same  manner  as  before 
the  enactment  of  the  statute."  Gallatin 
Land,  etc.,  Co.  v.  Davis,  44  W.  Va.  109, 
28  S.  E.  747. 

Correction  of  Error  in  Judgment  by 
Default. — In  the  case  of  Kendrick  v, 
Whitney,  28  Gratt.  646,  it  is  held  after 
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speaking  of  the  motion  t<5  correct  error 
in  a  judgment  by  default,  that  "the 
statutory  remedy  is  cumulative,  and  has 
not  superseded  or  abolished  petitions 
for  rehearing,  which  may  be  had  ac- 
cording to  the  course  of  equity  in  the 
same  manner  as  before  the  enactment 
of  that  statute."  Gallatin  Land,  etc., 
Co.  V,  Davis,  44  W.  Va.  109,  28  S.  E. 
747. 

Revival  of  Suits  and  Actions. — The 
statutory  remedies  by  motion  or  scire 
facias  to  revive  suits  and  actions,  do 
not  take  away  the  right  to  resort  to  a 
bill  of  revivor.  The  remedies  are  cu- 
mulative. Reid  V.  Stuart,  20  W.  Va. 
382;  McDaniel  v,  Baskervill,  13  Gratt. 
228;  Bock  v.  Bock,  24  W.  Va.  586.  See 
the  #tle  ABATEMENT,  REVIVAL 
AND  SURVIVAL,  ante,  p.  2. 

Debt  or  Claim  against  County. — The 
county  court  of  a  county  cannot  be 
compelled  by  a  bill  in  chancery  to  is- 
sue an  order  ag^ainst  the  county  funds 
for  any  debt  or  claim,  just  or  unjust, 
against  the  county.  The  statutory  law 
furnishes  the  remedy  in  all  such  cases, 
and  it  must  be  strictly  pursued.  Hall's 
Safe,  etc.,  Co.  v.  Scites,  38  W.  Va.  691, 
18  S.  E.  895. 

Reversal  of  Decree  on  Bill  Taken 
for  Confessed. — The  provisions  in  ch. 
134  of  the  W.  Va.  Code  with  reference 
to  reversing  a  decree  on  a  bill  taken  for 
confessed  on  motion,  do  not  preclude  a 
party  from  resorting  to  a  bill  of  re- 
view. Those  provisions  are  merely  cu- 
mulative. Gallatin  Land,  etc.,  Co.  v. 
Davis,  44  W.  Va.  109,  28  S.  E.  747. 

Reimbursement  of  SherifiF  for  Default 
ol  Deputy. — The  mere  fact  that  a  rem- 
edy is  given  to  the  sheriff  by  the  stat- 
ute for  his  protection  and  indemnity, 
can  impose  no  obligation  upon  him  to 
resort  to  that  remedy  under  peril  of 
being  barred  of  a  right  existing  at  com- 
mon law  and  under  another  section  of 
the  statute.  Allebaugh  v.  Coakley,  75 
Va.  628. 

At  common  law  the  sheriff,  upon 
paying  the  debt  accruing  from  the  de- 
fault of  his  deputy,  might  at  once  bring 


an  action  against  such  deputy  and  his 
sureties  for  reimbursement.  But  until 
such  payment,  no  right  of  action  could 
accrue  upon  the  bond  of  the  deputy. 
The  object  of  the  statute  was  to  fur- 
nish a  complete  indemnity  to  the  sher- 
iff by  providing  for  him  a  remedy  by 
anticipation,  so  as  to  enable  him  to  re- 
cover of  the  deputy  in  time  to  meet  the 
demand  of  the  creditor.  The  statute 
is  cumulative,  and  was  not  designed  to 
affect  any  of  the  sheriff's  existing  rights 
and  remedies.  He  may,  if  he  pleases, 
waive  any  proceeding  under  that  sec- 
tion, await  the  termination  of  the  cred- 
itor's action  against  him,  pay  the 
amount  of  the  recovery,  and  then  pro- 
ceed by  action  on  the  deputy's  bond, 
or  by  motion.  Allebaugh  v,  Coakley^ 
75  Va.  628. 

Seduction. — This  rule  of  law  is  some- 
what illustrated  by  the  case  of  Clem 
V.  Holmes,  33  Gratt.  722,  in  which  it 
was  held  that  the  statute  giving  the 
parent  the  right  to  sue  for  the  seduction 
of  his  daughter  without  alleging  or 
proving  a  loss  of  service,  did  not  de- 
prive him  of  the  right  to  bring  his  com- 
mon-law action,  making  the  loss  of 
service  the  gravamen  of  complaint.  In 
such  case  the  period  of  limitation  is  to 
be  computed  not  from  the  time  of  the 
seduction,  but  from  the  time  the  dam- 
age accrued.  In  many  cases,  indeed, 
the  operation  of  the  statute  is  made  to 
depend   upon    the   form   of  the   action. 

Concurrent  Jurisdiction  of  Law  and 
Equity. — Where  equity  has  jurisdiction 
of  a  subject,  and  the  legislature  by  stat- 
ute gives  a  remedy  at  law  for  the  in- 
jury complained  of,  and  does  not  by 
the  terms  of  the  statute  take  away  the 
equitable  jurisdiction,  it  must  be  con- 
sidered as  an  additional  remedy;  and 
the  equitable  jurisdiction  is  not  thereby 
ousted.  Corrothers  v.  Board  of  Edu- 
cation, etc.,  16  W.  Va.  527. 

D.     FORMS     OF    ACTION    ABOL- 
ISHED IN  JUSTICES'  COURTS. 

See  the  title  JUSTICES  OF  THE 
PEACE. 
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In  justices'  courts  there  is  one  form 
of  action;  the  common-law  form  of  ac- 
tions does  not  prevail  there,  and  the 
distinction  between  actions  of  tort  and 
contract  is  abolished  in  those  cases. 
Richmond  v.  Henderson,  48  W.  Va.  389, 
37  S.  E.  653,  citing  O'Connor  v.  Dils, 
43  W.  Va.  54,  26  S.  E.  354;  W.  Va. 
Code,  ch.  50,  §  49. 

Common-law  forms  of  action,  in  so 
far  as  justices*  trials  are  concerned,  are 
entirely  abolished  by  §  49.  ch.  50,  W. 
Va.  Code.  O'Connor  v,  Dils,  43  W. 
Va.  54,  26  S.  E.  354. 

£.    ACTIONS   EX   DELICTO   AND 

EX  CONTRACTU. 
1.  Instances. 

The  provisions  of  ch.  50  of  the  W. 
Va.  Code  were  not  intended  to  keep 
up  the  distinction  between  actions  ex 
contractu  and  ex  delicto  as  at  the 
common  law.  O'Connor  f.  Dils,  43  W. 
Va.  54,  26  S.   E.  354. 

Ejection  of  Passenger. — An  action 
against  a  carrier  for  ejecting  a  passen- 
ger is  an  action  ex  contractu,  based  on 
the  breach  of  the  contract  to  convey 
the  passenger.  Boster  v.  Chesapeake, 
etc.,  Ry.  Co.,  36  VV.  Va.  318,  15  S.  E. 
158.    See  the  title  CARRIERS. 

Seduction. — Every  action  by  a  parent 
founded  upon  the  seduction  of  his  or 
her  daughter,  is  an  action  ex  delicto. 
Fry  V.  Leslie,  87  Va.  274,  12  S.  E.  671, 
citing  White  v.  Campbell,  13  Gratt.  573; 
Parker  v.  Elliott.  6  Munf.  587;  S.  C, 
Gilmer,  33.    See  the  title  SEDUCTION. 

Breach  of  Duty  by  Public  Officer.— 
When  there  is  a  public  employment, 
from  which  arises  a  common-law  duty, 
an  action  may  be  broi  Tht  in  tort,  al- 
though the  breach  of  duty  assigned  is 
the  doing  or  not  doing  something  con- 
trary to  an  agreement  made  in  the 
course  of  such  employment,  by  the 
party  on  whom  such  general  duty  is 
imposed.  Southern  Ex.  Co.  v.  Mc- 
Veigh, 20  Gratt.  264. 

Intrusion  into  Office. — A  count 
which  simply  sets  out  the  details  of  an 
intrusion  into  an  office,  and  claims  of 


a  dc  facto  office  the  emoluments  of  an 
office  which  have  been  illegally  col- 
lected by  him,  and  avers  an  indebitatus 
assumpsit  to  the  de  jure  officer,  cannot 
be  said  to  be  a  count  in  tort.  Booker 
V,  Donohoe,  95  Va.  359,  28  S.  E.  584. 

St.  Waiver  of  Tort. 

In  General. — ^The  law  seems  to  be 
well  settled  that  when  a  person  has  a 
cause  of  action  which  he  may  assert  by 
an  action  ex  contractu  for  the  direct 
damages  or  ex  delicto  for  both  the  di- 
rect and  indirect  damages,  if  he  selects 
the  former,  he  waives  the  latter,  includ- 
ing all  claim  for  indirect  damages.  Both 
actions  are  regarded  as  for  the  same 
wrong  of  which  he  can  have  but  a 
single  satisfaction,  though  it  i%  no- 
wise compensates  him  for  the  damages 
sustained.  Porter  v.  Mack,  50  W.  Va. 
592,  40  S.  E.  459;  Maia  v.  Eastern  State 
Hospital,  97  Va.  507,  34  S.  E.  617. 

Right  to  Waive  Tort  and  Sue  in  As- 
'  sumpEit. — It  is  a  well  established  doc- 
trine, that,  where  there  has  been  a  tor- 
tious taking  of  goods,  the  owner  may 
bring  trespass  for  the  taking,  or  waiv- 
ing the  trespass  he  may  bring  trover 
for  the  conversion,  or,  if  the  goods 
have  been  sold  and  the  money  received, 
or  the  goods  otherwise  appropriated  or 
consumed,  he  may  waive  the  tort  al- 
together and  bring  assumpsit  for  their 
value.  Maloney  v.  Barr,  27  W.  Va. 
381,  citing  McDonald  v.  Peacemaker,  5 
W.  Va.  439;  Robinson  v,  Welty,  40  W. 
Va.  385,  22  S.  E.  73.  See  generally, 
the  title  ASSUMPSIT. 

It  seems  to  be  very  well  settled  that 
in  certain  cases  of  trespass  to  personal 
property  the  owner  may  waive  the  tort 
or  trespass  and  sue  in  assumpsit  for 
the  value  of  such  property.  McDonald 
V.  Peacemaker,  5  W.  Va.  439. 

A  case  in  which  the  evidence  dis- 
closes that  assumpsit  was  the  proper 
remedy,  and  not  trespass;  inasmuch  as 
the  defendant,  who  was  a  soldier  in  the 
Confederate  service,  offered  to  pay  for 
the  cattle  taken,  at  the  time  of  the 
taking,  in  trade;  and  did  in  fact  leave 
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a  certificate  in  relation  to  the  pay  for 
the  plaintiff,  who  was  absent  from 
home.  McDonald  v.  Peacemaker,  5  W. 
Va.  439. 

Whenever  the  law  imposes  on  one 
undertaking  certain  acts  a  duty,  such 
person  engages,  impliedly,  to  perform 
that  duty,  or  else  be  responsible  in 
damages  for  default,  if  injury  thereby 
results  to  another.  The  failure  to  per- 
form that  duty  may  be  called  a  "tort," 
but  it  is  certainly  a  tort  gfrowing  out  of 
the  breach  of  the  implied  contract 
which  the  law  raises  in  such  a  case,  and 
such  a  tort  as,  in  the  usual  phrase  of 
legal  proceeding,  may  be  waived,  and 
an  action  at  law  maintained,  as  for  a 
breach  of  assumpsit.  1  Addison  on 
Torts,  17-23;  2  lb.  1101;  2  Rob.  Pr. 
(new)  692-3;  3  lb.  439-40;  4  lb.  619-20; 
Salamone  v.  Keiley,  80  Va.  86. 

The  proper  remedy  for  a  mere  wilful 
tort  is  by  action  at  law.  Salamone  v, 
Keiley,  80  Va.  86. 

As  was  said  by  Judge  Moncure  in 
Sangster  v.  Commonwealth,  17  Gratt. 
132;  "Where  A.  wrongfully  takes  the 
property  of  B.,  and  sells  it,  B.  may 
bring  trespass,  trover,  detinue,  or  as- 
sumpsit for  money  had  and  received  at 
his  election,  »  *  »  and  by  bringing 
assumpsit  he  waives  all  claims  for  the 
wrongful  detention,  and  makes  the  pro- 
ceeds of  it  money  had  and  received  to 
his  use."  See  Gary  f.  Abingdon  Pub. 
Co..  94  Va.  775,  27  S.  E.  595;  Bier  v. 
Gorrell,  30  W.  Va.  97,  3  S.  E.  30; 
Booker  v.  Donohoe,  95  Va.  359,  28  S. 
E   584. 

F.  CAUSE  OF  ACTION  MUST  EX- 
IST WHEN  SUIT  BROUGHT. 

The  principle  is  well  settled  that 
where  the  plaintiff  has  no  right  of  ac- 
tion at  the  time  of  bringing  the  suit, 
his  suit  must  fail  and  his  bill  be  dis- 
missed, without  prejudice  to  the  right 
of  the  real  claimant  to  prosecute  his 
lawful  demand  if  he  has  any.  Keyser  v, 
Renner,  87  Va.  249,  12  S.  E.  406,  cit- 
ing Sillings  V.  Bumgardner,  9  Gratt. 
273;  Lemon  v,  Hansbarger,  6  Gratt. 
301. 


G.     MOOT    QUESTIONS    OR    AB- 
STRACT  PROPOSITIONS. 

A  court  will  express  an  opinion  on 
questions  of  law  when  it  becomes  nec- 
essary to  do  so  in  determining  contro- 
verted rights  of  persons  or  of  property^ 
but  it  cannot  decide  moot  questions 
or  abstract  propositions.  State  v.  Lam- 
bert, 52  W.  Va.  248,  43  S.  E.  176,  citing 
Ratliff  V,  Patton,  37  W.  Va.  197,  16  S. 
E.  464. 

The  court  is  not  empowered  to  decide 
moot  questions  or  abstract  proposi- 
tions, ,  or  to  declare,  for  the  govern- 
ment of  future  cases,  principles  or 
rules  of  law  which  cannot  affect  the 
result  as  to  the  thing  in  issue  in  the 
case  before  it.  No  stipulation  of  par- 
ties or  counsel,  whether  in  the  case  be- 
fore the  court  or  in  any  other  case,  can 
enlarge  the  power,  or  affect  the  duty,  of 
the  court  in  this  regard.  State  v.  Lam- 
bert, 52  W.  Va.  248,  43  S.  E.  176; 
Freer  v,  Davis,  62  W.  Va.  1,  43  S.  E. 
164.- 

H.  NO  RIGHT  WITHOUT  A  REM- 
EDY. 

"It  is  a  vain  thing  to  imagine  a  right 
without  a  remedy;  for  want  of  right  and 
want  of  remedy  are  reciprocal.  To 
make  out  a  cause  of  action  against  a 
defendant,  the  plaintiff's  legal  rights 
must  have  been  violated,  and  the  de- 
fendant must  be  answerable  therefor. 
Pomeroy's  Remedies  and  Remedial 
Rights,  §  519;  Cooley  on  Torts  (2  Ed.), 
20."  Maia  v.  Eastern,  etc..  Hospital,  97 
Va.  507,  34  S.  E.  617. 

I.  FELONY  AS  SUSPENSION  OF 
CIVIL  REMEDY. 

The  felony  of  one  is  not  a  bar  to,  or 
a  suspension  of,  a  civil  remedy  for  the 
same  act.  Per  Green,  Judge.  Allison  v. 
President,  etc.,  of  Farmers'  Bank,  6 
Rand.  204, 

Quaere:  Is  the  right  of  action  for  a 
civil  injury,  merged  in  a  felony,  in  this 
country  as  in  England?  Cook  v.  Darby, 
4  Munf.  444.  This  query  is  answered 
by  the  statute,  which  says:  "The  com- 
mission of  a  felony  shall  not  stay  ot 
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merge  any  civil  remedy."  Sec  Va. 
Code  1887,  ch.  190,  §  3884. 

"Upon  the  question,  whether  the  fel- 
ony of  the  principal  is  a  bar  to,  or  a 
suspension  until  he  is  prosecuted  crim- 
inally, of  the  action  on  his  bond,  I 
have  no  doubt.  I  have  examined  with 
great  care  the  English  doctrine  on  this 
subject,  from  its  origin  to  the  present 
time.  But,  as  this  case  is  not  to  turn 
on  that  point,  I  shall  not  state  at  large 
the  grounds  of  the  opinion  that  I  have 
formed,  but  confine  myself  to  a  mere 
summary  of  the  result  of  my  inquiries 
and  reflections  upon  it.  We  find  no 
trace  of  anything  like  this  doctrine  in 
the  books  of  the  common  law,  before 
the  time  of  Hen.  6;  but,  on  the  con- 
trary, Bracton,  who  wrote  in  the  time 
of  Hen.  3,  lays  it  down,  that  a  party 
injured  by  a  felony,  may  seek  redress 
by  a  civil  action,  or  an  appeal  of  felony, 
which  was  a  criminal  prosecution,  at  his 
election.  Book  3,  ch.  3,  §  1.  And  to 
the  same  effect  is  Fleta,  Book  1,  ch. 
38,  §  1;  Book  2,  ch.  2,  §  5;  a  book 
written  in  the  time  of  Edw.  2,  or  Edw. 
3,  according  to  Lord  Coke.  Proem  to 
10  Rep.  or  of  Edw.  1,  according  to  Sel- 
den  in  his  edition  of  Fleta,  p.  547.  And 
in  the  44th  Edw.  3,  Ass.  44,  13,  judg- 
ment was  given  for  the  plaintiff  in  an 
action  of  trespass  agair  t  several  for 
the  ravishment  of  his  wife,  and  taking 
away  his  goods;  which  was  a  felony 
ar  the  common  law,  and  was  then  also 
a  felony  by  the  statute  of  West.  2;  2 
Inst.  434;  20  Vin.  Abr.  467,  X,  4,  PI.  1." 
Allison  V.  President,  etc.,  of  Farmers' 
Bank,  6  Rand.  204. 

Reason  of  Rule. — The  sole  reason 
upon  which  the  principle  that  the  civil 
injury  does  merge  in  the  felony,  in 
England,  is  supported,  is  that,  by  the 
commission  of  felony,  even  before  of- 
fice found,  the  goods  and  chattels  of 
the  felon  are  forfeited,  and  there  is 
nothing  left  to  answer  damages.  The 
reason  is  founded  on  the  necessity  of 
the  case.  It  would  be  absurd  to  con- 
tend for  damages,  when  the  only  fund 
which  could  meet  them  is  absorbed  by 


the  crown.  But  it  will  hardly  be  pre- 
tended that  this  reason  has  any  appli- 
cation in  this  state,  since  the  Act  of 
Assembly  of  1792,  which  takes  away  all 
forfeitures  for  felony.  Nor,  even  with- 
out that  statute,  would  the  reason  have 
applied;  because  it  is  against  the  genius 
and  spirit  of  the  government  estab- 
lished by  the  revolution.  Thus,  the 
maxim,  "cessante  ratione,  cessat  ipsa 
lex,"  applies  with  full  force.  That  there 
is  no  other  reason  than  that  which  I 
have  assigned,  for  the  doctrine  as  it 
exists  in  England,  is  proved  by  the 
fact  that,  in  all  cases  of  offenses  below 
the  grade  of  felony,  where  there  is  no 
forfeiture,  there  is  no  merger.  Thus, 
in  trespass,  in  assault  and  battery,  and 
other  breaches  of  the  peace,  both  an 
indictment  and  a  civil  action  will  lie. 
We  are  not  to  confound  the  reason  of 
the  forfeiture  with  the  reason  of 
the  merger  in  consequense  of  the  for- 
feiture. Forfeiture  might  very  well 
have  been  made  a  consequence  of  fel- 
ony, in  order  to  restrain  men  from  com- 
mitting it,  by  the  fear  of  entailing  pov- 
erty on  their  families;  and  this  reason 
would  apply  equally  in  all  countries 
whose  governments  were  not,  in  their 
nature,  opposed  to  it.  But  it  does  not 
prove  the  existence  of  the  other  princi- 
ple, in  countries  where  no  forfeiture 
can  take  place.  Nor  can  it  be  said  that 
the  injured  party  is  deprived  of  his 
remedy  in  damages,  in  order  to  make 
him  a  more  disinterested,  and  there- 
fore a  more  competent,  witness  to 
prove  the  felony.  This  argument  would 
prove  too  much.  It  would  prove  that 
a  civil  action  would  not  lie  in  any  case 
where  an  indictment  would  lie.  But 
the  law  is  known  to  be  otherwise,  even 
in  England,  in  all  cases  of  a  breach  of 
the  peace  below  the  grade  of  the  fel- 
ony. It  appears,  therefore,  that  the 
only  reason  upon  which  the  principle  of 
merger  is  founded  in  England  cannot 
possibly  apply  here.  Another  reason 
is  equally  powerful,  to  show  that  it 
ought  not  to  apply.  By  destroying  the 
civil   remedy,  you   invite   to   the   com- 
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pounding  of  felonies;  for  the  injured 
party  would  be  strongly  tempted  to 
hush  up  the  criminal  prosecution,  on 
condition  of  indemnity  for  his  own 
loss.     Cook  V,  Darby,  4  Munf.  445. 

Trespass  by  Rebel  Troops. — ^An  act 
may  be  a  public  offense  and  punisha- 
ble as  such,  and  yet  the  right  to  dam- 
ages by  any  one  injured  still  exists; 
and  a  person  who  engaged  in  the  re- 
bellion is  liable  to  private  individuals 
for  acts  of  trespass  by  him  committed 
while  in  the  rebellion.  And  this  right 
to  recover  damages  for  the  injury  to 
the  private  party  exists,  notwithstand- 
ing the  person  who  committed  the  tres- 
pass has  been  pardoned  by  the  execu- 
tive department  of  the  United  States 
government  Hedges  v.  Price,  2  W. 
E.  459. 

J.    MATTERS  NOT  ACTIONABLE. 

1.  Malicious  Doing  of  Lawful  Act. 

The  tnalicious  doing  of  a  lawful  act 
in  a  lawful  manner  is  not  actionable. 
Porter  v.  Mack,  50  W.  Va.  581,  40  S. 
E  459. 

2.  Damnum  Absque  Injuria. 

See  generally,  the  title  DAMAGES. 

Damages  to  Abutting  Owners. — Con- 
sequential damages  to  property  by  the 
construction  of  a  railroad  in  front  of 
property  abutting  on  the  railroad,  is 
damnum  absque  injuria  for  which  no 
compensation  can  be  had.  Richmond 
Trac.  Co.  v.  Murphy,  98  Va.  104,  34 
S.  E.  982;  Fisher  v.  Seaboard,  etc.,  Ry. 
Co.,  102  Va  ;i03,  46  S.  E.  381.  See  the 
title  ABUTTING  OWNERS,  ante,  p. 
60. 

A  municipal  corporation,  acting 
within  scope  of  its  powers  with  rea- 
sonable care  and  skill,  in  opening,  grad- 
ing and  improving  its  streets,  is  not  lia- 
ble to  the  adjacent  owner  whose  land  is 
not  actually  taken,  for  consequential 
damages  to  his  premises,  unless  there 
is  a  provision  in  its  charter,  or  in  some 
statute,  creating  the  liability.  It  is  dam- 
num absque  injuria.  Smith  v.  Alexan- 
dria, 33  Gratt.  208;  Kehrer  v.  Richmond, 


81  Va.  745;  Roanoke  Gas  Co.  v.  Roa- 
noke, 88  Va.  810,  14  S.  E.  665;  Daven- 
port V.  Richmond,  81  Va.  636;  Rich- 
mond, etc.,  R.  Co.  V.  Richmond,  26 
Gratt.  83. 

3.  Public  Necessity. 

Parties  pulling  down  a  house  in  a 
town  to  arrest  the  spread  of  a  fire,  are 
responsible  for  the  damages  thereby 
sustained  by  the  owner,  if  the  house 
may  be  prevented  taking  fire,  by  the  use 
of  the  means  within  the  power  of  the 
parties  pulling  it  down.  Beach  v.  Trud- 
gain,  2  Gratt.  219.  See  the  title  TRES- 
PASS. 

A  house  in  a  town  may  not  be  pulled 
down  and  removed  to  arrest  the  spread 
of  fire,  if  it  may  be  prevented  taking 
fire  by  the  use  of  the  means  within  the 
power  of  the  parties  pulling  it  down; 
or  if  the  use  of  these  means  would 
prevent  its  communicating  fire  to  other 
houses.  Beach  v,  Trudgain,  2  Gratt 
219. 

But  a  house  in  a  town  may  be  pulled 
down  and  removed,  to  arrest  the  spread 
of  a  fire,  where  it  is  inevitable  that  the 
house  will  take  fire  and  be  consumed, 
if  it  is  permitted  to  stand;  and  it  is 
inevitable  that  if  it  takes  fire  and  it  is 
consumed,  it  will  spread  the  fire  to 
other  houses.  Beach  f.  Trudgain,  Z 
Gratt.  219. 

4.  Acts  Authorized  by  the  Legislature. 

"If  the  legislature  authorizes  the 
doing  of  an  act  which,  if  unauthorized, 
would  be  wrong  and  a  cause  of  action, 
no  action  can  be  maintained  for  that 
act,  on  the  plain  ground  that  no  court 
can  treat  that  as  a  wrong  which  the 
legislature  has  authorized,  and  conse- 
quently the  person  who  has  suffered  a 
loss  by  the  doing  of  that  act  is  without 
remedy,  unless  in  so  far  as  the  legisla- 
ture has  thought  it  proper  to  provide 
for  compensation  to  him.  He  is,  in 
fact,  in  the  same  position  as  the  person, 
supposed  to  have  suffered  from  the 
noise  of  traffic  on  a  new  highway,  is  at 
common  law,  and  subject  to  the  same 
hardship.    He  suffers  a  private  loss  for 
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the  public  benefit."  Fisher  v.  Sea- 
board, etc.,  Ry.  Co.,  102  Va.  368,  46  S. 
E.  381. 

IL  Demand  and  Notice  as 
Condition  Precedent. 

As  to  the  necessity  of  demand  as  a 
condition  precedent  in  particular  in- 
stances, see  the  various  titles  through- 
out this  series,  such  as  BILLS,  NOTES 
AND  CHECKS;  DETINUE  AND 
REPLEVIN;  EXECUTORS  AND 
ADMINISTRATORS;  TROVER 
AND  CONVERSION,  ETC. 

In  General. — Where  a  party  cannot 
perform  a  thing,  without  notice  from 
the  person  to  whom  it  is  to  be  per- 
formed, special  notice  and  demand  is 
necessary;  but  where  he  may  perform 
it  without  such  notice  from  the  other 
side,  an  allegation  of  special  notice  and 
demand  is  not  necessary.  Of  course, 
if  he  had  entered  into  an  express  un- 
dertaking, if  he  failed  to  perform  it,  a 
general  allegation  of  the  demand  and 
refusal  would  be  sufficient,  without  stat- 
ing a  special  notice  or  particular  re- 
quest. Austin  V.  Richardson,  3  Call. 
201. 

When  the  obligation  to  perform  a 
promise  is  dependent  on  something  else 
to  be  done,  and  when  from  the  nature 
of  the  case  the  knowledge  as  to 
whether  this  preliminary  act  has  been 
done  lies  within  the  knowledge  of  the 
plaintiff  and  could  not  reasonably  be 
expected  to  be  known  to  the  defendant, 
unless  the  information  was  given  him 
by  the  plaintiff,  such  information  must 
be  given  to  the  defendant,  before  he 
can  be  held  bound  to  the  performance 
of  his  promise;  and  therefore,  in  such 
case,  notice  must  be  alleged  in  the  dec- 
laration. James  v.  Adams,  16  W.  Va. 
259,  citing  Austin  v,  Richardson,  3  Call 
201;  Lamb  r.  Harrison,  2  Leigh  525; 
Pasteur  v,  Parker,  3  Rand.  458. 

Proceeding  to  Recover  Money  Due  on 
Contract. — In  a  proceeding  under  the 
statute  to  recover  money  due  upon  con- 
tract, by  notice,  the  notice  must  be  re- 


turned forty  days  before  the  com- 
mencemt..t  of  the  term,  and  put  upon 
the  docket  of  the  court,  or  it  cannot 
be  tried  at  that  term.  Hale  v.  Cham- 
berlain, 13  Gratt.  658. 

Sheriffs. — Where  an  account  col- 
lected by  a  sheriff  is  not  sufficient  to 
pay  all  the  claims  directed  to  be  paid 
out  of  it,  a  demand  upon  the  sheriff  is 
necessary  to  sustain  a  motion  against 
him  and  his  sureties.  But  no  objection 
for  want  of  a  demand  having  been 
made  in  the  court  below,  and  the  notice 
averring  the  demand,  and  the  judgment 
giving  a  credit  for  a  part  of  the  debt  as 
paid  on  the  day  it  was  demandable,  this 
is  sufficient  proof  of  a  demand.  Cook 
V.  Hays,  9  Gratt.  142. 

in.  Commencement  of  Suit 
or  Action. 

See  generally,  the  titles  LIMITA- 
TION OF  ACTIONS;  SUMMONS 
AND  PROCESS. 

In  General. — Generally  speaking,  the 
issuance  of  the  writ  is  the  beginning 
of  the  suit,  if  no  statute  controls.  And 
this  applies  to  both  suits  in  chancery 
and  actions  at  law.  U.  S.  Blowpipe 
Co.  V.  Spencer,  46  W.  Va.  590,  33  S. 
E.  342,  citing  Lambert  v.  Manf.  Co.,  42 
W.  Va.  813,  26  S.  E.  431;  Jackson  v, 
Hull,  21  W.  Va.  601;  Newman  v.  Chap- 
man, 2  Rand.  93. 

The  issuance  of  a  summons  brings  a 
suit  into  existence  at  its  date.  Ferrell 
V.  Ferrell,  53  W.  Va.  515,  44  S.  E.  187. 

A  summons  to  begin  a  suit  under  ch. 
124,  §  5  of  the  W.  Va.  Code,  1899,  once 
issued,  brings  a  suit  into  being. 
Honesdale  Shoe  Co.  v.  Montgomery,. 
49  S.  E.  434,  citing  W.  Va.  Code,  1899, 
ch.  124,  §  5;  Manufacturing  Co.  v, 
Chewning,  52  W.  Va.  523,  44  S.  E.  193; 
Lawrence  v.  Winifrede  Coal  Co.,  48 
W.  Va.  139,  35  S.  E.  925. 

''In  an  action  at  law  the  suit  dates 
from  the  writ  issued.  Newman  v. 
Chapman,  2  Rand  (Va.)  93.  Authori- 
ties there  shown  date  it,  in  a  chancery 
suit,  from  service.    This  ruling  is  based 
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on  the  English  chancery  practice,  from 
the  fact  that  never  till  bill  filed  did 
writ  issue,  and  the  mere  filing  of  a  bill 
before  writ  was  no  suit;  but  now  our 
Code  (ch.  124,  §  5)  says  that  'process 
to  commence  a  suit  shall  be  a  writ;' 
applying  to  both  chancery  and  actions 
at  law.  A  suit  exists  at  its  date.  Lam- 
bert V,  Manufacturing  Co.,  42  W.  Va. 
813,  26  S.  E.  431.  And  I  must  assert 
that,  upon  a  review  of  authorities,  the 
issuance  of  the  writ,  generally  speaking, 
is  the  beginning  of  the  suit,  if  no  statute 
controls.  Jackson  v,  Hull,  21  W.  Va. 
601.  There  should  be  no  difference, 
under  our  statute,  between  law  and 
chancery  as  to  this."  U.  S.  Blowpipe 
Co.  V.  Spencer,  46  W.  Va.  590,  33  S.  E. 
342. 

Actions  before  Justices^ — The  W. 
Va.  Code,  ch.  50,  §  19  provides  that: 
""'Actions  before  justices  are  com- 
menced by  summons,  or  by  the  appear- 
ance and  agreement  of  the  parties  with- 
out summons,  and  not  otherwise." 
Colborn  v.  Booth,  41  W.  Va.  289,  23 
S.  E.  556.  See  generally,  the  title  JUS- 
TICES OF  THE  PEACE. 

In  issuing  a  summons  to  commence 
an  action  for  the  recovery  of  money 
before  a  justice,  in  order  that  the  suit 
may  be  considered  commenced  or  pend- 
ing, the  justice  who  issues  such  sum- 
mons must  sign  it  Colborn  v.  Booth, 
41  W.  Va.  289.  23  S.  E.  556. 

Suit  to  Enforce  Mechanics'  Lien. — 

An  action  at  law  or  suit  in  equity  dates 
from  the  date  of  the  summons,  not 
from  its  service;  and  therefore  a  suit 
to  enforce  a  mechanics'  lien,  in  which 
the  summons  issued,  but  was  not 
served,  within  six  months  from  record- 
ation of  the  lien,  is  not  barred  by  that 
limitation.  U.  S.  Blowpipe  Co.  v. 
Spencer,  46  W.  Va.  590,  33  S.  E.  342. 
See  generally,  the  title  MECHANICS' 
LIENS. 

Process  of  Attachment. — Section  5, 
ch.  124,  of  the  W.  Va.  Code,  provides 
that  "the  process  to  commence  the  suit 
shall  be  a  writ  commanding  the  ofBcer 


to  whom  it  is  directed  to  summon  the 
defendant  to  answer  the  bill  or  action. 
It  shall  be  issued  on  the  order  of  the 
plaintiff  or  his  attorney  or  agent,  and 
shall  not,  after  it  is  issued,  be  altered, 
nor  any  blank  therein  be  filled  up,  ex- 
cept by  the  clerk."  This  is  the  only  pro- 
vision in  the  statute  for  process  of  the 
court  to  commence  a  suit  or  action,  and 
it  is  always  issued  by  the  clerl:,  and 
issued  on  the  order  of  the  plaintiff  or 
his  attorney  or  agent,  and  not  on  the 
order  of  the  court.  So  that,  whether 
the  court  is  in  session  or  vacation,  the 
clerk's  office  is  open  for  the  purpose  of 
commencing  suits  or  actions  by  issuing 
process  therefor,  including  also  proc- 
ess of  attachment.  Abney  v.  Ohio 
Lumber,  etc.,  Co.,  45  W.  Va.  446,  32  S. 
E.  256. 

Date  of  Writ  Not  Conclusive.—The 
suing  out  of  the  writ  or  summons  is 
the  commencement  of  the  action;  but 
the  date  of  the  writ  is  not  conclusive, 
but  is  prima  facie  evidence  of  the  com- 
mencement of  the  action.  Lambert  v. 
Ensign  Manf.  Co.,  42  W.  Va.  813,  26 
S.  E.  431. 

Return. — The  process  in  West  Vir- 
ginia to  commence  a  suit  in  a  writ 
commanding  the  officer  to  whom  it  is 
directed  to  summon  the  defendant  to 
answer  the  bill  or  action,  and  must  be 
returnable  within  ninety  days  after  its 
date  to  the  first  day  of  the  term,  or  in 
the  clerk's  office  of  the  first  Monday  in 
a  month,  or  to  some  rule  day;  and  if,  at 
the  return  day  of  any  process,  it  be  not 
returned,  an  alias,  etc.,  may  be  issued, 
etc.  Lambert  v.  Ensign  Manf.  Co.,  42 
W.  Va.  813,  26  S.  E.  431. 

Alias  Simunons. — Where  service  of 
summons  on  the  agent  of  an  insurance 
company  has  been  made  within  ten  days 
of  return,  and  the  suit  has  been  re- 
manded to  rules  to  be  properly  ma- 
tured, and  an  alias  summons  has  been 
issued  and  duly  served,  the  commence- 
ment of  the  action  is  the  issuance  not 
of  the  alias,  but  of  the  original  sum- 
mons. Virginia,  etc.,  Ins.  Co.  «» 
Vaughan,  88  Va.  832,  14  S.  E.  754. 
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Amendment  of  Declaration. — Where 
an  amendment  of  the  pleading  is  filed, 
and  does  not  introduce  a  new  or  dif- 
ferent cause  of  action,  so  far  at  least 
as  the  statute  of  limitations  is  con- 
cerned, it  will  have  the  same  effect  as 
if  it  had  been  filed  at  the  time  the  suit 
vias  commenced;  and  a  cause,  which 
was  not  then  barred,  will  not  be  treated 
as  barred  at  the  time  of  the  amend- 
ment. The  filing  of  the  original  bill, 
rather  than  the  amendment,  is  the 
commencement  of  the  action.  Lamb 
V.  Cecil,  28  W.  Va.  653;  Hull  v,  Hull, 
35  W.  Va.  155,  13  S.  E.  49;  Kuhn  v. 
Bro\\  .ifield,  34  W.  Va.  252,  12  S.  E.  519; 
Hart  V.  Baltimore,  etc.,  R.  Co.,  6  W. 
Va.  336.  See  also.  Dorr  v,  Rohr,  82  Va. 
359.  See  generally,  the  title  AMEND- 
MENTS. 

A  declaration  in  ejectment  may  be 
amended  by  the  insertion  of  a  count 
in  the  name  of  new  plaintiffs.  The  ac- 
tion, as  to  such  plaintiffs,  will  be 
deemed  to  have  commenced  at  the  time 
of  the  service  of  the  new  count,  with 
notice  on  the  defendants;  or  if  it  be 
not  served,  then  at  the  time  of  their 
pleading  to  or  other  recognition  of  the 
count.    Strader  v.  Goff,  6  W.  Va.  257. 

Demurrer  to  a  bill  being  sustamed 
for  formal  defects,  the  amended  bill 
filed  by  leave  is  a  continuation  of 
the  suit,  the  commencement  whereof 
stopped  the  running  of  the  statute  of 
limitations.  Morrison  v.  Householder, 
79  Va.  627. 

As  to  who  must  issue  process  to  com- 
mence suit,  see  the  title  SUMMONS 
AND  PROCESS. 

IV.  Splitting  Causes  of 
Action. 

See  the  titles  ASSIGNMENTS; 
JUSTICES  OF  THE  PEACE. 

A.  IN  GENERAL. 

A  plaintiff  cannot  be  allowed  to  sever 
one  cause  of  action  and  carve  two  suits 
out  of  it.  Hite  v.  Long,  6  Rand.  457; 
Huff  V.  Broyles,  26  Gratt.  285. 

Two  persons,  to  whom  or  for  whose 


benefit  a  third  person  has  promised  to 
pay  a  single  amount,  cannot  maintain 
separate  suits  for  their  alleged  shares 
of  such  amount;  the  whole  amount 
thereof  must  be  sued  for  jointly.  Phoe- 
nix Ass'n  Co.  V.  Fristoe,  53  W.  Va.  361, 
44  S.  E.  253. 

B.  ASSIGNMENTS. 

A  single  cause  of  action  cannot,  by 
assignment,  be  *  divided  into  several 
causes  of  action,  and  several  suits  be 
maintained  thereon,  without  the  assent 
of  the  debtor.  St.  Lawrence  Boom  & 
Manf.  Co.  v.  Price,  49  W.  Va.  432,  38 
S.  E.  526. 

C.  ENTIRE      CONTRACTS      OF 
SERVICE. 

A  contract  of  hiring  for  a  year  at  a 
fixed  sum  is  not  an  entire  contract; 
therefore,  the  right  of  recovery,  in  case 
of  a  discharge  without  cause,  should  be 
limited  to  the  amount  of  damages  ac- 
tually sustained  by  such  illegal  dis- 
charge, and  he  is  not  entitled  to  recover 
the  hire  or  wages  for  the  whole  year. 
Willoughby  v.  Thomas,  24  Gratt.  521. 
See  generally,  the  titles  CONTRACTS; 
MASTER  AND  SERVANT. 

D.  TRESPASS. 

A  plaintiff  cannot  be  allowed  to  sever 
one  cause  of  action,  and  carve  two  suits 
out  of  it;  therefore,  if  the  trespass  con- 
sists in  the  defendant's  stopping  the 
plaintiff's  wagon  or  team,  and  taking 
by  force  from  the  team  a  horse  claimed 
by  the  defendant,  the  plaintiff  might  in 
tiespass  recover  damages  for  the  in- 
jury in  stopping  his  team,  delaying 
him,  etc.,  as  well  as  the  value  of  the 
horse  taken;  but,  if  he  elects  'to  bring 
trover  for  the  horse  taken,  he  cannot 
maintain  trespass  for  stopping  the 
team,  etc.,  for  it  was  one  act.  Hite  v. 
Long,  6  Rand.  457. 

Where  the  cause  of  the  injury  is  in 
its  nature  permanent,  and  a  recovery 
for  such  injury  would  confer  a  license 
on  the  defendant  to  continue  the  cause, 
the  entire  damage  may  be  recovered 
in  a  single  action;  but  where  the  cause 
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of  the  injury  is  in  the  nature  of  a  nui- 
sance and  not  permanent  in  its  charac- 
ter but  of  such  a  character  that  it  may 
be  supposed,  that  the  defendant  would 
remove  it  rather  than  suflFer  at  once 
the  entire  damage,  which  it  might  in- 
flict if  permanent,  then  the  entire  dam- 
age cannot  be  recovered  in  a  single 
action;  but  actions  may  be  maintained 
from  time  to  time,  as  long  as  the  cause 
of  the  injury  continues.  Hargreaves  v, 
Kimberly,  26  W.  Va.  787. 

E.  SPLITTING  CAUSE  OF  ACTION 
TO  GIVE  JURISDICTION  TO 
JUSTICE'S  COURT. 

A  creditor  cannot  split  up  and  divide 
an  entire  cause  of  action  for  the  pur- 
pose of  maintaining  several  suits,  and 
thereliy  give  jurisdiction  to  a  justice's 
court.  If  two  actions  are  pending  at 
one  time,  by  the  same  plaintiff  against 
the  same  defendant,  for  causes  which 
may  be  joined,  the  court  will  compel 
the  plaintiff  to  consolidate  the  action. 
And  the  doctrine  of  election  of  actions 
does  not  affect  this  rule.  Hutson  v. 
I/Owry,  2  Va.  Cas.  41;  James  v.  Stokes, 
77  Va.  225;  Hale  v.  Weston,  40  W.  Va. 
313,  21  S.  E.  742;  Bodley  v.  Archibald, 
33  W.  Va.  229,  10  S.  E.  392;  Adams  v. 
Jennings,  103  Va.  579,  49  S.   E.  982. 

A  party  will  not  be  permitted  to  di- 
vide up  a  demand  exceeding  in  amount 
the  jurisdiction  of  a  justice  into  sums 
to  bring  it  within  such  jurisdiction  for 
the  purpose  of  suing  thereon  in  such 
court.  In  Hale  v.  Town  of  Weston,  40 
W.  Va.  313,  21  S.  E.  742,  it  is  held:  "A 
person  who  asserts  a  claim  to  a  specific 
amount  of  damages  for  an  alleged  in- 
jury sustained  in  his  business  will  not 
be  allowed  to  split  up  his  claim,  in  or- 
der to  reduce  it  to  the  jurisdiction  of  a 
justice,  and  tt  Itring  consecutive  suits 
before  a  justice  for  such  claim."  Flat 
Top  Grocery  Co.  v.  McClaugherty,  46 
W.  Va.  419,  33  S.  E.  252. 

But  one  having  claim  under  contract 
for  more  than  three  hundred  dollars, 
may,  to  get  jurisdiction  before  a  jus- 
tice, release   part  of  it  and   recover  a 


less  sum,  but  cannot  split  one  demand 
into  several  actions.  Richmond  v.  Hen- 
derson, 48  W.  Va.  389,  37  S.  E.  653. 

Where  a  party  has  two  separate  de- 
mands against  another,  which  together 
exceed  the  sum  of  $300,  judgment  re- 
covered upon  one  before  a  justice  can- 
not be  pleaded  in  bar  of  an  action  on 
the  other.  Flat  Top  Grocery  Co.  v. 
McClaugherty,  46  W.  Va.  419,  33  S. 
E.  252. 

In  cases  of  unliquidated  damages,  il 

not  in  other  cases,  a  party  may  reduce 
his  claim  so  as  to  bring  it  within  the 
jurisdiction  of  a  justice;  but  can  not  di- 
vide a  claim,  and  bring  two  or  more 
suits.  "It  is  different  where  one  de- 
mand is  split  into  several  parts,  and 
the  defendant  vexed  with  several  suits, 
as  in  Hale  v.  Weston,  40  W.  Va.  313, 
21  S.  E.  742;  Bodley  v.  Archibald,  33 
W.  Va.  229,  10  S.  E.  392."  Wells  v. 
Michigan  Mut.  Life  Ins.  Co.,  41  W. 
Va.  131,  23  S.  E.  527. 

V.  Joinder  of  Causes  of  Action. 

A.   AT  LAW. 
1.  General  Test. 

I  "When  the  plaintiff  has  two  causes 
I  of  action,  which  may  be  joined  in  one 
action,  he  ought  to  bring  one  action 
only;  and  if  he  commence  two  actions, 
he  may  be  compelled  to  consolidate 
thera,  and  to  pay  the  costs  of  the  appli- 
cation. The  joinder  in  action  often 
depends  on  the  form  of  the  action, 
rather  than  on  the  subject  matter  or 
cause  of  action;  thus,  in  an  action 
against  a  carrier  for  the  loss  of  goods, 
if  the  plaintiff  declare  in  assumpsit,  he 
cannot  join  a  count  in  trover,  as  he 
may  if  he  declare  against  him  in  case; 
for  the  joinder  depends  on  the  form  of 
the  action."  Hence,  the  result  of  the 
authorities  is  stated  to  be,  that  "when 
the  same  plea  may  be  pleaded,  and  the 
same  judgment  given  on  all  counts 
of  the  declaration;  or  whenever  the 
counts  are  of  the  same  nature,  and  the 
same  judgment  is  to  be  given  on  them 
all,  though  the  pleas  be  different,  as  in 


136 


Actions 


the  case  of  debt  upon  bond  and  on 
simple  contract,  they  may  be  joined." 
And  Mr.  Chitty  adds:  "Perhaps  the 
latter,  that  is,  the  nature  of  the  causes 
of  action,  is  the  best  test  or  criterion 
by  which  to  decide  as  to  the  joinder 
of  counts."  McMullin  v.  Church,  82 
Va.  504. 

It  is  not  error  to  join  in  diflFerent 
counts  in  the  same  declaration  various 
and  distinct  causes  of  action  of  the 
same  general  nature,  accruing  at  dif- 
ferent times,  and  resulting  in  different 
species  of  injuries.  Whenever  causes 
of  action  are  of  the  same  nature  and  the 
same  judgment  is  to  be  given  in  all 
they  may  be  joined  in  one  declaration. 
Fisher  v.  Seaboard,  etc.,  R.  Co.,  102 
Va.  363,  46  S.  E.  381. 

A  declaration  against  a  railroad  com- 
pany for  damages,  which  charges  that 
the  defendant  pulled  down  a  building 
on  his  own  lot,  and  left  the  partition 
wall,  with  communicating  doors  be- 
tween that  building  and  the  building 
of  the  plaintiff,  unprotected,  etc.,  and 
also  claims  damages  resulting  from 
noises,  jarring  and  shaking  of  buildings, 
dust  and  smoke  incident  to  the  run- 
ning of  trains,  is  not  demurrable  be- 
cause of  the  improper  joinder  of 
various  and  distinct  causes  of  action  ac- 
cruing at  different  times,  and  resulting 
in  different  species  of  alleged  injuries. 
The  rule  is  that  whenever  causes  of  ac- 
tion are  of  the  same  nature,  and  the 
same  judgment  is  to  be  given  in  all, 
they  may  be  joined  in  one  declaration. 
Fisher  v.  Seaboard,  etc.,  R.  Co.,  102 
Va.  363,  46  S.  E.  381. 

8.   Distinct  and  Inconsistent  Causes  of 
Action. 

Causes  of  action  distinct  from  one  an- 
other, arising  out  of  different  transac- 
tions, cannot  be  united  in  one  suit. 
Brown  v.  Bedford  City  Land,  etc.,  Co., 
91  Va.  31,  20  S.  E.  968. 

Various  Acts  of  Maladministration. 
— A  bill  which  charges  various  acts  of 
maladministration  against  the  officers 
of  a  company,  some  of  which  are  at- 


tributable to  individual  officers,  some 
to  different  groups  of  officers,  and  some 
to  the  president  and  directors  as  a 
whole,  would  seem  to  present  a  combi- 
nation of  causes  of  action  so  hopelessly 
diverse  as  to  be  incapable  of  adjust- 
ment in  one  suit  Brown  v.  Bedford 
City  Land,  etc.,  Co.,  91  Va.  32,  20  S. 
E.  968. 

Express  and  Implied  Promise. — "A 
cause  of  action  against  a  defendant  for 
the  value  of  goods  sold  and  delivered, 
and  a  cause  of  action  against  a  third 
person  on  the  promise  to  such  defend- 
ant to  pay  such  debt  to  the  plaintiff, 
are  improperly  joined,  and  the  com- 
plaint is  bad  on  demurrer."  Langhorne 
V.  Richmond  R.  Co.,  91  Va.  376,  22  S. 
E.  159. 

Enforcement  of  Deed  of  Trust. — ^A 
decree  that  land  of  a  decedent  is  as- 
sets for  the  payment  of  the  debts  and 
of  a  deed  of  trust  thereon  duly  exe- 
cuted and  recorded,  is  proper  in  a 
suit  to  enforce  the  lien  of  the  deed  of 
trust,  where  the  plaintiff,  in  another  suit 
tried  with  it,  fails  to  prove  his  title 
thereto  claimed  on  the  ground  that  he 
had  paid  for  it  in  the  decedent's  life- 
time, but  had  not  received  a  convey- 
ance of  it.  Saunders  v.  Smith,  90  Va. 
57,  17  S.  E.  763. 

Wrong  to  Wife. — ^Where  an  action  is 
brought  by  a  husband  and  wife  for  a 
wrong  to  the  wife,  and  one  count  al- 
leged special  damages  to  the  husband 
and  another  count  alleged  a  case  in 
which  the  wife  was  the  meritorious 
cause  of  the  action,  a  demurrer  will  lie, 
because  the  different  causes  of  action 
were  united.  Wheeling  v.  Trowbridge, 
5  W.  Va.  353. 

Tort  Affecting  Tenant  for  Life  and 
Remainderman. — WhAe  a  tort  upon  re- 
alty affects  both  the  estate  of  a  tenant 
for  life  and  that  of  a  remainderman, 
each  may  sue  separately,  and  as  the 
damages  are  apportionable,  each  re- 
covers damages  to  cover  the  injury 
done  to  his  estate.  Neither  can  recover 
damages  covering  the  entire  injury  to 


Actions 


137 


both  estates.  Yeager  v.  Fairmont,  43 
W.  Va.  259,  27  S.  E.  234,  following  Jor- 
dan V,  Benwood,  42  W.  Va.  300,  26  S. 
E.  266. 

S.   Tort  and  Contract. 

Counts  in  tort  cannot  be  joined  with 
counts  on, contract  Gary  v,  Abingdon 
Pub.  Co.,  94  Va.  775,  27  S.  E.  595; 
Booker  t/.  Donohoe,  95  Va.  359,  28  S. 
E:.  584;  Norfolk,  etc.,  R.  Co.  v.  Wysor, 
82  Va.  256;  Southern  Express  Co.  v. 
McVeigh,  20  Gratt.  264;  Harvey  v. 
Skip  with,  16  Gratt.  393;  Creel  v.  Brown, 
1  Rob.  265. 

A  declaration  which  contains  one 
count  to  recover  damages  for  breach 
of  a  contract,  and  another  to  recover 
damages  for  a  tort — trover  and  conver- 
sion— is  bad  on  general  demurrer. 
There  is  a  misjoinder  of  causes  of  ac- 
tion, and  it  is  immaterial  that  the  sepa- 
rate counts  may  be  respectively  perfect 
in  themselves.  Gary  v.  Abingdon  Pub. 
Co.,  94  Va,  775,  27  S.   E.  595. 

Intmsion  into  Office. — Counts  in  tort 
and  upon  contract  cannot  be  combined 
in  the  same  declaration,  but  a  count 
v.hich  simply  sets  out  the  details  of  an 
intrusion  into  an  office,  and  claims  of 
a  dc  facto  office  the  emoluments  of  an 
office  which  have  been  illegally  col- 
lected by  him,  and  avers  an  indebitatus 
assumpsit  to  the  de  jure  officer,  cannot 
be  said  to  be  a  count  in  tort.  Booker 
V.  Donohoe,  95  Va.  359,  28  S.  E.  584. 

Tort  and  Assumpsit. — Where  one  of 
the  counts  in  a  declaration  is  in  case 
for  a  tort,  and  another  in  assumpsit,  a 
general  demurrer  to  the  declaration  for 
such  misjoinder  ought  to  be  sustained. 
Creel  v.  Brown,  1  Rob.  265;  Southern 
Express  Co.  v.  McVeigh,  20  Gratt  264; 
Harvey  v,  Skipwith,  16  Gratt.  393. 

It  is  bad  pleading  to  combine  in  the 
same  suit  a  count  upon  a  tort  with  one 
in  assumpsit.  Gary  v,  Abingdon  Pub. 
Co.,  94  Va.  775,  27  S.  E.  595;  Booker 
V.  Donohoe,  95  Va.  361,  28  S.  E.  584. 

Where  the  action  is  really  in  assump- 
sit, and  there  are  three  counts,  the  last 
two  being  in  assumpsit,  the  mere  fact 


that  the  first  count  says,  *'Thc  plaintiffs 
complain  of  the  defendant  of  a  plea  of 
trespass  on  the  case,"  instead  of  "tres- 
pass on  the  case  in  assumpsit,"  cannot 
change  the  form  of  the  action  nor  affect 
the  result  upon  demurrer  for  misjoinder 
of  counts.  Gray  v,  Kemp,  88  Va.  201, 
IC  S.  E.  225,  citing  Kennaird  v.  Jones, 
9  Gratt.  183. 

After  Verdict — If  to  a  declaration 
charging  a  tort,  with  an  assumpsit 
upon  it,  the  defendant  pleads  not 
guilty,  it  will  be  good  after  verdict, 
notwithstanding  the  double  aspect  of 
the  declaration,  and  the  irrelevancy  of 
the  issue  to  the  assumpsit  King  v, 
M'Daniel,  4  Call  451.  See  the  title 
AMENDMENTS. 

How  Objection  Raised. — Such  mis- 
joinder makes  the  declaration  bad  on 
demurrer.  But  unless  a  demurrer  has 
been  filed  and  overruled,  such  mis- 
joinder will  not  be  ground  for  motion 
in  arrest  of  judgment  or  writ  of  error. 
Code  1873,  ch.  177,  §  3;  N.  &  W.  Rail- 
road Co.  V,  Wysor,  82  Va.  250. 

4.  Trover  and  Conversion,  and  Assump- 
sit 

Trespass  on  the  case  in  assumpsit 
cannot  be  joined  with  trespass  on  the 
case  in  trover  and  conversion.  Gary  v, 
Abingdon  Pub.  Co.,  94  Va.  775,  27  S. 
E.  595. 

In  an  action  by  the  owner  against  the 
bailee  of  a  slave,  to  recover  damages 
for  his  loss,  the  declaration  contains 
three  counts:  The  first  is  a  com- 
mon count  in  trover;  the  second  al- 
leges, that  plaintiff  being  an  infant,  and 
known  by  defendant  to  be  such,  one 
J.  S.  agreed  with  defendant  to  hire 
plaintiff's  slave  to  him  for  a  year,  to 
be  employed  on  his  farm,  according  to 
the  usage  of  the  country  concerning 
similar  bailments,  defendant  agreeing 
to  return  the  slave  at  the  end  of  the 
year,  and  the  amount  of  the  hire  being 
fixed  with  reference  to  the  employment 
of  the  slave  in  agricultural  labor  in  the 
county;  that  the  slave  was  delivered 
to   defendant,   and    employed    on    his 
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farm,  until,  etc.,  when  defendant  con- 
trary to  his  agreement,  and  to  the  us- 
age of  the  country  in  like  cases,  and 
without  the  knowledge  or  consent  of 
J.  S.  or  the  plaintiff,  put  the  slave  on 
board  a  flat  boat  in  the  Ohio  river,  to 
aid  in  navigating  the  same  to  New  Or- 
leans, and  carried  him  beyond  the  limits 
of  the  county,  whereby  defendant  failed 
to  redeliver  the  slave,  as  he  was  bound 
to  do  by  his  agreement,  and  the  slave 
was  wholly  lost  to  the  plaintiff;  the 
third  count  does  not  allege  that  the 
slave  hired  was  to  be  employed  in  ag- 
ricultural labor  in  the  county,  nor  that 
the  amount  of  the  hire  had  reference 
to  such  employment,  but  in  other  re- 
spects is  substantially  like  the  second; 
defendant  demurs  generally  to  the 
whole  declaration,  and  also  to  the  sec- 
ond and  third  counts;  held,  1,  the  second 
and  third  counts  are  not  counts  in  as- 
sumpsit, but  in  tort,  and  are  well 
enough  joined  with  the  counts  in  tro- 
ver. 2.  The  second  and  third  counts 
are  sufficient  on  general  demurrer. 
Spencer  v,  Pilcher,  8  Leigh  565. 

5.  Trover  and  Conversion,  and  Trespass 

on  the  Case. 

A  count  in  trover  and  conversion 
.may  be  joined  with  a  count  in  trespass 
on  the  case.  Hood  v.  Maxwell,  1  W. 
Va.  219. 

6.  Counts  in  Assumpsit  on  Sealed  and 

Unsealed  Instruments. 

Since  the  passage  of  the  statute,  as- 
sumpsit may  be  brought  on  sealed 
instruments,  and  counts  on  such  instru- 
ments may  be  joined  in  the  same  dec- 
laration with  counts  on  unsealed  instru- 
ments. American,  etc.,  Co.  v.  Milstead, 
102  Va.  683,  47  S.  E.  853,  citing  Grubb 
V,  Burford,  98  Va.  553,  37  S.  E.  4. 

At  common  law,  a  special  count  on 
a  sealed  instrument  could  not  be  united 
with  the  common  counts  in  an  action 
of  assumpsit.  But  the  rule  is  otherwise 
since  the  passage  of  the  Va.  statute 
providing  that,  "in  any  case  where  an 
action  of  covenant  will  lie,  there  may 
be  maintained  an  action  of  assumpsit." 


Grubb  V.  Burford,  98  Va.  553,  37  S.  E. 
4,  citing  Parsons  v.  Harper,  16  Gratt. 
64;  Womack  v.  Circle,  29  Gratt.  192. 

7.  Debt,  and  Trespass  Vi  et  Armis. 
Debt  cannot  be  joined  with  trespass 

vi  et  armis.  Gary  t/.  Abingdon  Pub. 
Co.,  94  Va.  775,  27  S.  E.  595! 

8.  Debt  on  Specialty  and  on  Simple 
Contracts. 

Debt  on  a  specialty  and  on  a  mu- 
tuatus  or  other  simple  parol  contract, 
may.  be  joined  in  the  same  action,  the 
rule  of  common-law  practice  not  being 
at  all  varied  in  this  respect  by  the 
statute  of  Virginia  respecting  the  req- 
uisition of  bail  upon  the  process,  and 
the  right  of  appearance  bail  to  defend 
the  action.  Eib  v,  Pindall,  5  Leigh 
109;  Somerville  v.  Grim,  17  W.  Va. 
809. 

Where  a  declaration  in  debt  contains 
a  count  on  a  single  bill  joined  with 
counts  in  debt  for  money  lent,  paid  and 
received,  and  the  breach  in  the  count 
on  the  single  bill  is  alleged  to  have  been 
defective,  if  such  defect  exist,  and  the 
breach  at  the  end  of  the  declaration  is 
good  and  sufficient,  it  will  be  consid- 
ered that  the  defect,  if  any,  in  the 
breach  to  the  count  on  the  single  bill, 
is  cured  by  the  breach  at  the  end  of 
the  declaration.  Somerville  v.  Grim, 
17  W.  Va.  803. 

Debt  on  a  single  bill  and  on  a  mu- 
tuatus  or  other  simple  parol  contract, 
may  be  joined  in  the  same  action. 
Somerville  v.  Grim,  17  W.  Va.  803. 

9.  General  Assumpsit  and  Assumpsit 

on  Special  Contract 

A  general  assumpsit  may  be  joined 
with  a  count  in  assumpsit  upon  a  spe- 
cial contract  of  bailment  setting  out  the 
promise  and  undertaking.  Kennaird  v, 
Jones,  9  Gratt.  183,  cited  in  Lang- 
home  V,  Richmond,  etc.,  Ry.  Co.,  1  Va. 
Dec.  796;  Gray  v,  Kemp,  88  Va.  202, 
16  S.  E.  225. 

Assumpsit  will  lie  for  goods  or 
money  of  a  principal  embezzled  by  his 
agent,  and  a  special  count  setting  out 
such  embezzlement  may  be  joined  with 
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the  common  counts.    Maloney  v.  Barr, 
27  W.  Va.  381. 

10.  Absolute  and  Conditional  Promise 
to  Pay. 

In  an  action  of  assumpsit  on  a  new 
promise  to  pay  a  debt  so  discharged,  it 
is  no  ground  of  demurrer  to  the  decla- 
ration that  two  counts  are  joined  in  the 
same  declaration,  the  one  claiming  on 
an  absolute  promise  to  pay,  and  the 
other  on  a  conditional  promise  to  pay 
when  able;  nor  to  the  first  count,  that 
it  declared  on  the  new  promise,  and 
not  on  the  original  cause  of  action,  for 
in  such  case  the  declaration  may  be  in 
cither  form;  nor  to  the  second  count, 
that  it  does  not  say  in  what  the  ability 
to  pay  consists.  Horner  v.-  Speed,  2 
Pat.  &  H.  616. 

11.  Trespass  Vi  et  Armis  and  Trespass 
on  the  Case. 

At  common  law,  the  joinder  of  a 
count  in  trespass  with  a  count  in  case 
is  a  misjoinder  of  causes  of  action  and 
fatal  on  general  demurrer.  But  in  Vir- 
ginia, by  statute,  it  is  provided,  that, 
"in  any  case  in  which  an  action  of  tres- 
pass will  lie,  there  may  be  maintained 
an  action  of  trespass  on  the  case."  Va. 
Code,  1887,  §  2901.  This  section  of  the 
statute  has  been  construed  as  intended 
to  remove  the  difficulties  at  common 
law  growing  out  of  the  nice  distinctions 
between  the  cases  in  which  trespass 
was  the  proper  action  and  those  in 
which  the  remedy  was  case,  and  as 
abolishing,  in  effect,  the  distinction  be- 
tween these  diflFerent  causes  of  action 
in  a  declaration  in  case.  The  joinder, 
therefore,  of  a  count  in  trespass  with 
a  count  in  case  is  admissible  under  the 
statute.  Parsons  v.  Harper,  16  Gratt. 
64;  Womack  v.  Circle,  29  Gratt.  192. 

Since  the  act,  Va.  Code.  ch.  148, 
§  7,  p.  589  (Va.  Code  of  1887,  §  2901), 
counts  in  "trespass"  may  he  joined  to 
counts  in  "case,"  in  an  action  on  the 
case.  Parsons  v.  Harper,  16  Gratt.  64; 
Ferrill  v.  Brewis,  25  Gratt.  767;  Wo- 
mack V.  Circle,  29  Gratt.  192;  Beckwith 
V.  Mollohan,  2  W.  Va.  477;  Lively  v. 


Ballard,  2  W.  Va.  496;  Hood  v.  Max- 
well, 1  W.  Va.  219;  Jones  v.  Murdaugh, 
2  Leigh  450;  Quarles  v.  Lacy,  4  Munf. 
251. 

19.   Joint  Contracts  or  Torts. 

For  a  malicious  prosecution,  two  or 
more  persons  may  be  sued  jointly  in 
one  action,  or  severally  in  separate  ac- 
tions. But  counts  against  two  or  more 
cannot  be  joined  in  the  same  declara- 
tion with  counts  against  each  person 
severally.  McMuUin  v.  Church,  82  Va. 
501.    See  the  title  PARTIES. 

Where  a  corporation,  liable  for  per- 
sonal injuries  inflicted  by  its  agents, 
becomes  merged  into,  or  consolidated 
with,  another  corporation,  which  by  au- 
thority of  law  or  act  of  the  parties  is 
responsible  for  such  liability,  an  action 
at  law  may  be  maintained  for  such  in- 
juries against  either  of  such  corpora- 
tions, but  not  a  joint  action  against 
both.  They  are  not  jointly  liable.  One 
is  liable  for  committing  the  alleged 
tort,  the  other  is  liable  by  reason  of 
the  consolidation.  In  a  joint  action  it 
must  appear  from  the  declaration  that 
the  contract  or  tort  upon  which  the  ac- 
tion is  brought  is  a  joint  contract,  or 
a  joint  tort;  otherwise,  the  declaration 
will  be  bad  on  demurrer  for  misjoinder 
of  causes  of  action  and  of  parties. 
Langhorne  v.  Richmond  Ry.  Co.,  91 
Va.  369,  22  S.  E.  159. 

Joint  Tort  Feasors. — Where  two  con- 
tiguous buildings  fall  upon  and  crush 
a  third,  by  reason  of  the  coexistent  and 
concurring  negligence  of  the  respective 
owners  thereof  to  keep  their  separate 
walls  in  repair,  the  owner  of  the  injured 
building  may  maintain  a  joint  or  sepa- 
rate suit  against  the  owners  of  the  de- 
fective buildings.  Johnson  v.  Chapman, 
43  W.  Va.  639,  28  S.  E.  744. 

13.  Partnership  and  Individual  De- 
mand. 
A  count  upon  an  individual  demand 
cannot  be  joined  with  a  count  upon  a 
partnership  demand  in  a  declaration, 
neither  partner  being  dead.  It  is  a 
misjoinder   of   counts,  and   is   fatal   to 
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the  declaration  on  demurrer.  Malsby 
V,  Lanark  Co.,  65  W.  Va.  484,  47  S. 
E  359.  See  the  title  PARTNERSHIP. 
14.  Actions  by  and  against  Executors 
and  Administrators. 
See  the  title  EXECUTORS  AND 
ADivilNISTRATORS. 

a.  Actions  by  Executors  and  Adminis- 

trators. 
"It  is  certainly  true  that  a  plaintiff 
cannot  join  in  the  same  action  a  de- 
mand as  executor  or  administrator, 
with  a  demand  in  his  own ,  right.  1 
Term  Rep.  480;  3  Term  Rep.  659;  2 
Saund.  117,  d.  But  it  is  equally  clear, 
that  promises  made  to  a  plaintiff,  as 
executor  or  administrator,  may  be 
joined  with  counts  on  promises  made 
to  the  testator  or  intestate;  on  the  prin- 
ciple that  in  all  such  cases  the  damages 
and  costs  will  be  assets.  Cowell  v. 
Watts,  6  East's  Rep.  405;  1  Chitt.  PI. 
202-3-4-5.  The  declaration  in  this  case, 
therefore,  is  free  from  objection,  so 
far  as  relates  to  the  person  to  whom 
the  promises  were  made."  Epes  v. 
Dudley,  5  Rand.  437. 

b.  Actions  against  Executors  and  Ad- 

ministrators. 

It  is  well  settled  that  promises  which 
charge  a  man  as  executor  cannot  be 
joined  with  those  which  charge  him 
personally;  because  the  judgment  in  the 
one  case  would  be  de  bonis  propriis, 
and  in  the  other  de  bonis  testatoris. 
Fitzhugh  V,  Fitzhugh,  11  Gratt.  302; 
Epes  V,  Dudley,  5  Rand.  437;  Kayser 
V.  Disher,  9  Leigh  357;  B?^hop  v,  Har- 
rison, 2  Leigh  532;  Knotts  v.  McGregor, 
47  W.   Va.  566,  35  S.   E.   899. 

"It  is  clear  that  a  promise  which 
charges  a  man  as  executor  or  adminis- 
trator cannot  be  joined  with  one  which 
charges  him  personally,  because  the 
judgment,  in  the  one  case,  would  be 
de  bonis  propriis,  and  in  the  other,  de 
bonis  testatoris.  2  Saund.  117,  d.  note; 
Herrenden  v.  Palmer,  Hob.  88;  Hall  v, 
Huffman,  2  Lev.  228;  2  Vin.  Abr.  45 
pi.  52,  47,  pi.  5;  Chitt.  PL  205.  But  a 
promise  by  a  defendant,  as  executor  or 


administrator,  in  consideration  of  a 
debt  due  from  the  testator  or  intestate^ 
may  be  joined  with  a  promise  by  the 
testator  or  intestate.  2  Saund.  117,  a. 
note;  Secar  v,  Atkinson,  1  Hen.  Black. 
102."     Epes  V,  Dudley,  5  Rand.  437. 

"When  the  same  form  of  action  may 
be  adopted  for  several  distinct  injuries, 
the  plaintiff  may,  in  general,  proceed 
for  all  in  one  action,  though  the  several 
rights  affected  were  derived  from  dif- 
ferent titles;  but  a  person  cannot,  in 
the  same  action,  join  a  demand  in  his 
own  right,  and  a  demand  as  representa- 
tive of  another,  or  in  autre  droit;  nor 
demands  against  a  person  on  his  own 
liability,  and  on  his  liability  in  his  rep- 
resentative capacity."  McMullin  v. 
Church,  82  Va.  505. 

Exceptions  to  Rule. — But  where  all 
the  counts  are  laid  against  the  defend- 
ant as  administrator,  they  will  be  con- 
sidered as  applying  *to  him  in  his  rep- 
resentative character  and  therefore 
good;  although  the  declaration,  in  some 
of  the  counts,  omits  to  state  that  the 
claim  was  for  money  due  from  the  in- 
testate of  the  defendant.  Epes  v,  Dud- 
ley, 5  Rand.  437. 

In  Braxton  v,  Harrison,  11  Gratt.  55» 
it  is  said:  "An  executor  or  administra- 
tor may  be  sued  as  such,  on  promises 
to  pay  a  debt  of  the  estate.  A  count, 
on  a  account  stated  by  a  defendant  as 
executor  respecting  moneys  due  from 
the  testator,  or  from  the  defendant  as 
executor  may  be  supported  and  joined 
with  counts  on  promises  by  the  tes- 
tator. Chitty  on  Contr.  275;  1  Chitty's 
Plead.  205;  Secar  v,  Atkinson,  1  H.  Bl. 
102;  2  Saund.  117e,  note  2;  Whitaker 
V.  Whitaker,  6  John.  R.  112;  Carter  v. 
Phelps'  adm'r,  8  Id.  343.  This  doctrine 
has  been  fully  recognized  in  Virginia. 
Epes  V.  Dudley,  5  Rand.  437;  Bishop 
V.  Harrison,  2  Leigh  532." 

To  Save  Statute  of  Limitations. — It 
is  perfectly  clear  that  in  an  action 
against  an  executor  or  administrator, 
counts  on  promises  by  the  executor  as 
such  and  counts  on  promises  by  the 
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testator  may  be  joined,  and  this  is  the 
proper  mode  of  declaring  against  ex- 
ecutors or  administrators  to  save  the 
statute  of  limitations.  Braxton  v,  Har- 
rison, 11  Gratt.  55,  citing  Bishop  v. 
Harrison,  2  Leigh  533. 

It  seems  that  in  assumpsit  against  an 
administrator  de  bonis  non,  counts 
upon  promises  made  by  the  executor  or 
a  former  administrator  of  the  deceased 
debtor,  as  such,  may  be  joined  with 
counts  on  promises  by  the  deceased 
debtor  himself,  to  save  the  statute  of 
limitations.  But,  in  such  case,  the 
counts  upon  promises  of  the  executor 
or  former  administrator,  must  distinctly 
aver  the  promises  to  have  been  made 
as  executor  or  administrator;  other- 
wise, they  are  bad  upon  general  de- 
murrer. Bishop  V.  Harrison,  2  Leigh 
533. 

How  Objection  Raised. — A  misjoin- 
der of  causes  of  action  against  an 
executor  or  administrator  is  fatal  on 
general  demurrer.  Kayser  v,  Dishcr, 
9  Leigh  357;  Epes  v.  Dudley,  5  Rand. 
437;  Bishop  v,  Harrison,  2  Leigh  532. 

15.     How    Objectioii    for    Misjoinder 
Raised. 

"The  consequences  of  a  misjoinder  of 
counts,  or  causes  of  action,  are  more 
material  than  in  a  case  of  a  single 
count  being  defective;  for  in  the  case 
of  misjoinder,  however  perfect  the 
counts  may  be  in  themselves,  the  dec- 
laration will  be  bad  on  general  de- 
murrer, but  not  under  our  statute  of 
jeofails  on  motion  in  arrest  of  judg- 
ment, or  on  writ  of  error,  unless  a 
demurrer  had  been  put  in  and  over- 
ruled/' Malsby  v.  Lanark  Co.,  55  W. 
Va.  486,  47  S.  E.  358. 

Misjoinder  of  counts  in  a  declaration 
is  fatal  to  the  declaration  upon  de- 
murrer. Malsby  v,  Lanark  Co.,  55  W. 
Va.  485,  47  S.  E.  358. 

A  demurrer  will  lie  to  a  declaration 
whL.j  it  appears  on  its  face  that  there 
has  been  a  misjoinder  of  actions. 
Wheeling  v.  Trowbridge,  5  W.  Va.  354; 
Creel  v.  Brown,  1  Rob.  265. 


Right  to  Amend. — ^A  misjoinder  of 
causes  of  action  in  a  declaration  is  fatal 
on  demurrer,  dismissing  the  action,  un- 
less the  plaintiff,  as  he  may,  amends 
by  striking  out  one  or  more  counts,  or, 
if  two  causes  of  action  or  two  assign- 
ments of  breaches  of  contract  are  in 
the  same  count,  by  electing  to  pro- 
ceed only  on  certain  causes  of  action 
oi  assignment.  Knotts  v.  McGregor, 
47  W.  Va.  566,  35  S.  E.  899. 

Objection  Goes  to  Whole  Declara- 
tion.— ^Upon  a  demurrer  to  a  declara- 
tion for  a  misjoinder  of  actions,  the  ob- 
jection, if  well  founded,  goes  to  the 
whole  declaration.  Henderson  v. 
Stringer,  6  Gratt.  130. 

"When  there  is  a  misjoinder  of 
counts,  a  demurrer  for  this  cause  will 
be  a  general  demurrer  to  the  whole  dec- 
laration, not  to  a  particular  count,  or 
a  particular  breach,  or  to  any  otiicr 
part  of  a  count.  This  principle  is  m 
no  wise  inconsistent  with  that  .which 
requires  a  demurrer  to  a  particular 
count,  or  a  particular  part  of  a  count, 
in  order  to  make  available  an  objection 
applicable  merely  to  a  count  or  part 
of  a  count.  For  in  the  case  of  a  mis- 
joinder, the  objection  is  no  more  appli- 
cable to  any  one  count  or  part  of  a 
count  than  to  any  other.  The  objection 
is  that  the  plaintiff  has  joined  causes  of 
action  which  the  law  does  not  allow  to 
be  joined;  and  the  objection,  if  sus- 
tained, necessarily  shows  that  the  whole 
declaration  is  bad."  Malsby  v.  Lanark 
Co.,  55  W.  Va.  486,  47  S.  E.  358. 

B.  IN  EQUITY. 

Independent,  inconsistent  and  repug- 
nant causes  of  action  sufficient  in  them- 
selves separately,  cannot  be  joined  to- 
gether in  the  same  bill  in  chancery. 
Day  V.  Nat.  Mut.  Building  &  Loan  As- 
soc, 53  W.  Va.  550,  44  S.  E.  779.  See 
the  title  MULTIFARIOUSNESS. 

Antagonistic  causes  of  action  cannot 
be  set  up  in  the  same  bill.  The  same 
rule  holds  good  in  suits  to  impeach 
wills.  Day  v.  Nat.  Mut.  Bldg.,  etc., 
Ass'n,   53    W.    Va.    550,   44    S.    E.    779; 
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Dower  v.  Church,  21  W.  Va.  23;  Couch 
V.  Eastham,  27  W.  Va.  796;  Kerr  v. 
Lunsford,  31  W.  Va.  659,  8  S.  E.  493. 

If  a  borrower  of  a  building  associa- 
tion files  a  bill  for  the  purpose  of  hav- 
ing his  stock  in  such  association  treated 
as  illegal  and  void  and  the  loan  made 
him  as  usurious,  and  to  have  his  ob- 
ligations to  such  association  cancelled 
and  annulled,  and  at  the  same  time 
asks  that  he  be  treated  as  a  shareholder 
with  the  privilege  of  calling  upon  the 
officers  and  managers  of  the  association 
to  account  for  the  mismanagement 
of  the  association  under  its  by- 
laws, and  having  its  business  fi- 
nally wound  up  and  its  property 
distributed,  such  bill  is  multifarious  for 
misjoinder  of  separate  and  distinct 
causes  of  suit  inconsistent  in  their  na- 
ture, and  will  be  dismissed.  Day  v. 
Nat.  Mut.  B.  &  L.  Assoc,  53  W.  Va. 
550,  44  S.  E.  779. 

A  bill  may  be  framed  in  a  double  as- 
pect, but  the  alternative  case  stated 
must  be  the  foundation  for  precisely  the 
same  relief.  Stockholders  who  come 
into  a  court  of  equity  and  seek  to  have 
their  contracts  of  subscription  re- 
scinded on  the  ground  that  they  were 
fraudulently  obtained,  cannot  in  the 
same  bill  complain  of  the  malfeasance 
of  the  corporate  directors  in  the  man- 
agement of  the  corporate  property,  and 
seek  relief  which  rests  upon  their  re- 
lation as  stockholders  of  the  defendant 
company.  Such  relief  must  be  consid- 
ered a  distinct  act  of  affirmance  and 
ratification  of  the  very  transaction 
which  they,  in  another  part  of  their 
bill,  sought  to  repudiate.  Brown  v. 
Bedford,  etc.,  Co.,  91  Va.  32,  20  S.  E. 
968. 

VI.  Equitable  Defenses. 

See  the  title  SET-OFF,  RECOUP- 
MENT AND  COUNTERCLAIM. 

A.   COMMON-LAW  RULE. 

It  was  not  permitted  at  common  law, 
in  an  action  upon  contracts  under  seal, 
to  prove  a  failure  in  the  consideration 


j  of  the  contract,  or  fraud  in  its  procure- 
I  ment,  or  breach  of  warranty  of  the  ti- 
tle or  soundness  of  personal  property, 
but  the  defendant  had  to  resort  to  his 
independent  action  for  relief.  Wyche 
V,  Macklin,  2  Rand.  426;  Taylor  v.  King, 
6  Munf.  358;  Guarantee  Co.  v.  Bank, 
95  Va.  480,  28  S.  E.  909;  Columbia  Ac- 
cident Ass'n  V.  Rockey,  93  Va.  678,  25 
S.  E.  1009;  Tyson  v.  Williamson,  96 
Va.  636,  32  S.  E.  42;  Burtners  v,  Keran, 
24  Gratt.  42;  Hayes  v,  Ass'n,  76  Va. 
225. 

B.  HISTORY  OF  LEGISLATION. 

The  first  statute  of  Virginia  author- 
izing equitable  defenses,  or  set-offs  of 
this  character,  was  passed  April  16, 
1831.  Acts  1830-31,  ch.  11,  §  62,  p.  62. 
This  act  in  terms  declared  that:  "In 
all  actions  at  law,  founded  on  con- 
tract, whether  such  contract  be  by  deed 
or  parol,  *  *  »  the  defendant  may 
file  a  special  plea  in  bar,  in  the  nature 
of  a  plea  of  set-off,  alleging  any  such 
matter  of  fraud  in  the  consideration, 
or  in  the  procurement  of  the  contract, 
or  any  such  failure  in  the  consideration 
thereof,  *  ♦  *  as  would  entitle  such 
defendant,  either  to  recover  damages 
at  law,  in  any  form  of  action,  from  the 
plaintiff,  ♦  ♦  *  or  to  relief  in  eq- 
uity, in  whole  or  in  part,  against  the  ob- 
ligation of  the  contract  upon  him. 
*  ♦  *  And  in  all  actions  founded  on 
any  contract  by  deed,  the  defendant 
may  file  a  special  plea  in  bar,  in  the 
nature  of  a  plea  of  set-off,  alleging  any 
such  matters  existing  before  the  execu- 
tion of  the  deed,  or  any  such  mistake 
therein,  or  in  the  execution  thereof,  as 
would  entitle  him  to  relief  in  equity, 
in  whole  or  in  part,  against  the  obliga- 
tion of  the  contract  upon  him."  This 
act  continued  in  force  until  the  Code 
of  Virginia  of  1849  went  into  effect. 
The  revisors  of  that  Code  in  their  re- 
port, without  note  or  comment,  substi- 
tuted for  said  act,  §  5,  ch.  172  of  said 
Code  of  1849,  which  was  adopted  by 
the  legislature,  and  our  statute  (§  5, 
ch.  126,  Code  of  1868)  is  a  literal  copy 
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from  the  Code  of  1849.  The  said  §  5 
of  our  Code  is  as  follows:  "5.  In  any 
action  on  a  contract,  the  defendant  may 
file  a.  plea  alleging  any  such  failure  in 
the  consideration  of  the  contract,  or 
fraud  in  its  procurement,  or  any  such 
breach  of  any  warranty  to  him  of  the 
title  to  real  property  or  of  the  title 
or  the  soundness  of  personal  property, 
for  the  price  pr  value  whereof  he  en- 
tered into  the  contract,  as  would  entitle 
him,  either  to  recover  damages  at  law 
from  the  plaintiff,  or  the  person  under 
whom  the  plaintiff  claims,  or  to  relief 
in  equity,  in  whole  or  in  part,  against 
the  obligation  of  the  contract;  or  if 
the  contract  be  by  deed,  alleging  any 
such  matter  existing  before  its  exe- 
crtion,  or  any  such  mistake  therein,  or 
in  the  execution  thereof,  as  would  en- 
title him  to  such  relief  in  equity;  and 
in  either  case  alleging  the  amount  to 
which  he  is  entitled  by  reason  of  the 
matters  contained  in  the  plea.  Every 
such  plea  shall  be  verified  by  affidavit." 
Fisher  v.  Burdett,  21  W.  Va.  626;  Kin- 
zie  V.  Riely,  100  Va.  709,  42  S..  E.  672; 
Va.  Code,  §  3299;  W.  Va.  Code,  ch. 
126,  §  5. 

This  act  has  been  in  force  in  Virginia 
and  in  this  state  since  April  15,  1831. 
Its  object  was  evidently  to  save  litiga- 
tion by  enabling  parties  to  settle  in 
certain  cases  all  matters  in  controversy 
in  one  suit;  and  to  effectuate  this  pur- 
pose it  has  been,  when  necessary,  very 
properly  construed  liberally.  Watkins 
V,  Hopkins,  13  Gratt.  743,  744;  Sterling 
Organ  Co.  v.  House.  25  W.  Va.  79. 

The  object  of  the  act  of  1831  was  to 
remedy  these  defects,  and  to  enable  a 
defendant  both  to  make  such  defenses 
to  a  suit  at  law  on  specialties^  and  also 
to  recover  against  the  plaintiff  any  ex- 
cess of  damages  he  may  have  sus- 
tained, in  order  to  settle  in  one  suit  all 
the  rights  of  the  parties  arising  under 
the  contract,  and  to  prevent  circuity 
of  action  and  a  multiplicity  of  suits. 
Its  object  was  to  enlarge  the  right 
of  the  defense,  and  not  to  impair  any 
previous   right,  or  to  take  away  such 


defenses  where  the  law  previously  per- 
mitted them  to  be  made.  Columbia 
Ace.  Ass'n  V,  Rockey,  93  Va.  678,  25 
S.  E.  1009. 

Act  Establishing  Circuit  Superior 
Court. — The  act  passed  the  16th  of 
April,  1831,  establishing  the  circuit  su- 
perior courts,  allowed  the  equitable  de- 
fenses therein  provided  for,  in  all 
actions  at  law  pending  in  such  courts 
at  the  time  of  pleading  the  same, 
whether  such  actions  were  originally 
brought  in  such  courts,  or  had  been 
transferred  thereto  from  the  former 
superior  courts  of  law.  Campbell  v. 
Montgomery,  1  Rob.  392. 

C.  CONSTRUCTION  OF  STATUTE. 

1.  In  General. 

The  provisions  of  §  3299  of  the  Code 
as  originally  enacted  in  1831,  allowing 
a  special  plea  of  equitable  set-off,  were 
intended  to  enlarge  the  right  of  de- 
fense theretofore  existing  at  common 
law,  and  not  to  impair  any  previous 
right,  or  to  take  away  defenses  pre- 
viously allowed  by  law.  The  common- 
law  right  of  recoupment  was  not  im- 
paired, but,  in  addition  thereto,  the  stat- 
ute permitted  the  defendant  to  recover 
any  damages  he  could  prove  in  excess 
of  the  damages  claimed  by  the  plain- 
tiff, and  in  an  action  upon  a  sealed  con* 
tract  to  prove  a  failure  of  consideration, 
or  fraud  in  its  procurement,  or  breach 
of  warranty  of  the  title  or  soundness 
of  personal  property,  for  the  price  or 
value  whereof  he  had  entered  into  the 
contract.  Columbia  Ace.  Ass'n  v, 
Rockey,  93  Va.  678,  25  S.  E.  1009. 

2.  Construction  of  Words    "Or    Any 

Other  Matter." 
In  Am.  Manganese  Co.  v,  Va. 
Manganese  Co.,  91  Va.  272,  21  S. 
E.  466,  it  was  held  that  the  mean- 
ing of  the  words  "or  any  other  matter" 
used  in  §  3299  of  the  Code  is  restricted 
by  the  enumerated  defenses  which  pre- 
cede them,  and  hence  no  set-off  can  be 
pleaded  by  the  defendant  which  does 
*AOt  grow  out  of  the  contract  in  suit. 
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3.   Statute  Embraces  Obligation  under 
Seal. 

The  plain  purpose  of  the  statute  was 
to  give  the  same  measure  of  relief,  by 
a  plea  under  it,  that  could  be  obtained 
by  the  defendant  in  an  independent  ac- 
tion brought  at  law  for  the  same  cause, 
or  in  equity  for  relief  growing  out  of 
the  same  transaction,  and  thus  to  pre- 
vent one  cause  of  action  from  being 
divided  into  two.  So  that  to  give  ef- 
fect to  this  plain  purpose  it  is  essential 
that  it  should  include  contracts  under 
seal  as  well  as  contracts  by  parol.  The 
original  act  of  1831  did  in  express  terms 
include  both  classes  of  contracts,  and 
neither  the  language  of  the  statute  of 
1849  nor  the  circumstances  attending 
its  substitution  for  that  act,  indicate 
any  intention  or  purpose  to  restrict 
the  latter  statute  to  contracts  by  parol. 
Fisher  v.  Burdett,  21  W.  Va.  626;  Wat- 
kins  V.  Hopkins,  13  Gratt.  743. 

D.   DEFENSES  AVAILABLE. 
1.  Failure  of  Consideration. 

Before  the  adoption  of  the  Code  of 
1831,  it  was  held  that  when  the  action 
was  on  a  contract  either  by  deed  or 
by  parol,  the  defendant  could  not  at 
law  show  that  the  consideration  had 
failed  in  part.  Tomlinson  v.  Mason,  6 
Rand.  169;  Webster  v.  Couch,  6  Rand. 
519;  Christian  v.  Miller,  3  Leigh  78; 
Fisher  v,  Burdett,  21  W.  Va.  626. 

But  under  the  statute  allowing  equi- 
table defenses,  failure  of  consideration 
of  a  bond  or  note  on  which  judgment  is 
recovered,  may  be  pleaded  at  law.  Jar- 
rett  V.  Goodnow,  33  W.  Va.  602,  20 
S.  E.  575;  Columbia  Ace.  Ass'n  v. 
Rockey,  93  Va.  678,  25  S.  E.  1009; 
Morrow  v.  Bailey,  2  W.  Va.  326. 

It  is  only  by  virtue  of  §  3299  of  the 
Va.  Code  that  such  defenses  as  failure 
of  consideration  of  the  contract,  fraud 
in  procurement,  etc.,  can  be  made  in  an 
action  upon  a  contract  under  seal,  and 
under  it  the  defendant  can  claim  com- 
pensation or  damages  for  the  injury 
which  he  has  suffered  by  reason 
thereof,   and   the   olea   which  sets   up 


such  defense  must  allege  the  amount 
CO  which  he  is  entitled  by  reason  of 
the  matters  contained  in  the  plea.  Ty- 
son V,  Williamson,  96  Va.  636,-32  S. 
E.  42. 

Failure  of  Landlord  to  Make  Repairs. 
—Thus,  after  the  passage  of  the  act 
of  1831,  it  was  held,  that  under  its  pro- 
visions, ,  a  tenant  may  set  off  against 
rents,  damages  accrued  by  the  failure 
of  the  lessor  to  make  repairs.  Caldwell 
V.  Pennington,  3  Gratt.  91;  Fisher  v. 
Burdett,  21  W.  Va.  626. 

Failure  to  Deliver. — And  in  an  action 
upon  a  bond  given  for  the  hire  of  two 
slaves,  one  of  whom  was  never  deliv- 
ered, the  hirer  is  entitled  to  a  credit 
for  the  amount  of  the  hire  of  the  slave 
not  delivered.  Isbell  v.  Norvell,  4 
Gratt.  176;  Fisher  v.  Burdett,  21  W.  Va. 
626.  See  Christian  v.  Miller,  3  Leigh 
78   (decided  before  the  statute). 

Where  Property  Is  Unpaid  For. — A, 
a  manufacturer  of  organs,  enters  into 
an  agreement  with  B,  whereby  B  is  to 
engage  in  the  business  of  selling  organs 
manufactured  by  A,  and  is  to  introduce 
them  into  use,  in  a  given  territory,  and 
A  is  to  furnish  him,  whenever  he  may 
need  organs  for  resale  in  this  territory, 
with  all  the  organs  he  may  need  for  this 
purpose,  selling  them  to  him  at  rea- 
sonable rates,  this  arrangement  to  con- 
tinue so  long  as  either  party  choose  and 
till  the  party  desiring  to  put  an  end 
to  this  arrangement  shall  give  to  the 
other  reasonable  notice  of  his  purpose 
of  terminating  such  arrangement  -A, 
the  manufacturer,  violates  this  agree- 
ment by  refusing  to  furnish  B  with 
oigans  that  he  needed  for  resale  in  this 
territory,  without  having  first  given  to 
B  reasonable  notice  of  his  purpose  to 
terminate  the  arrangement,  whereby  B 
suffered  damages.  A,  the  manufact- 
urer, then  sues  B  for  the  price  of  cer- 
tain organs  which  he  had  purchased  of 
A,  under  this  arrangement,  and  which 
B  had  not  paid  for.  The  action  brought 
was  an  action  of  assumpsit.  Held,  the 
defendant    could    not,    under    §    5,    ch. 
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126  of  the  CcMk  of  West  Virginia,  file 
a  special  plea  alleging  any  failure  in 
the  consideration  of  the  contract  sued 
upon,  as  the  contracts  sued  upon  were 
those  made  in  the  purchase  of  the  sev- 
eral organs  which  had  not  been  paid 
for.  Sterling  Organ  Co.  v.  House,  25 
W.  Va.  64,  cited  in  Columbia  Ace. 
Ass'n  V.  Rockey,  93  Va.  678,  25  S.  E. 
1009. 

Statute  Embraces  Contracts  under 
Seal. — Under  the  provisions  of  §  5, 
ch.  126  of  the  W.  Va.  Code  of  1868, 
in  any  action  on  a  contract,  whether  the 
contract  be  by  deed  or  by  parol,  the 
defendant  may  file  a  plea  alleging  any 
such  failure  in  the  consideration  of 
such  contract,  or  fraud  in  its  procure- 
ment, as  would  entitle  him  either  to 
recover  damages  at  law  from  the  plain- 
tiff, or  to  relief  in  equity,  in  whole  or 
in  part;  and  if  such  plea  is  sufficient  in 
form  he  is  entitled  to  prove  facts  show- 
ing such  failure  in  the  consideration  in 
whole  or  in  part.  Fisher  v,  Burdett,  21 
W.  Va.  626. 

In  Watkins  v.  Hopkins,  13  Gratt.  743, 
decided  in  1857,  in  a  suit  brought  in 
1854,  after  the  Va.  Code  of  1849  went 
into  eflFect,  the  court  held,  that  in  an 
"action  on  a  bond  given  for  land,  a 
plea  that  the  plaintiff  had  failed  to  give 
the  defendant  possession  of  two  acres 
of  land;  or  a  plea  that  the, plaintiff  had 
failed  to  deliver  possession  of  the  land 
for  two  months  after  the  time  at  which 
by  the  contract  he  was  to  deliver  pos- 
session; or  that  he  had  not  delivered 
the  tenement  in  the  plight  and  condi- 
tion in  which  it  was  at  the  time  of  the 
sale,  and  in  which  by  the  contract  he 
was  to  deliver  it,  but  delivered  it  in  a 
damaged  condition  from  injuries  done 
or  permitted  in  the  meantime  to  the 
tenement  and  freehold,  is  a  good  plea, 
setting  up  a  partial  failure  of  the  con- 
sideration." In  delivering  the  opinion 
of  the  court  in  that  case  Judge  Lee 
says:  "The  terms  of  the  act  are  gen- 
eral, *in  any  action  on  a  contract,'  and 
it  includes  contracts  by  deed  as  well 
as  by  parol,  and  there  can  be  no  rea- 
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son  for  excluding  all  contracts  relating 
to  the  sale  and  purchase  of  real  prop- 
erty from  its  operation."  Fisher  tr. 
Burdett,  21  W.  Va.  626. 

Right  to  Show  Want  of  Considera^ 
tion. — It  has  been  held  repeatedly  by 
this  court  that  the  words  "failure  in  the 
consideration"  as  used  in  the  statute, 
refer  to  contracts  originally  grounded 
on  a  valuable  consideration,  and  not  to 
contracts  without  consideration.  Cun- 
ningham V,  Smith,  10  Gratt.  255;  Wat- 
kins  V.  Hopkins,  13  Gratt.  743;  Harris 
V.  Harris,  23  Gratt.  737;  Black  v.  Smith, 
13  W.  Va.  780,  797,  et  seq. 

Illegality  of  consideration  in  a  sealed 
document  may  be  shown  at  law,  but 
not  want  of  consideration,  or  failure  of 
consideration,  according  to  common- 
law  principles.  The  statute  changes 
the  rule  by  allowing  failure  of  consid- 
eiation  to  be  pleaded  at  law,  but,  not 
mentioning  want  of  consideration^ 
leaves  that  as  at  common  law;  so  that 
neither  at  common  law  nor  under  the 
statute  can  want  of  consideration  be 
pleaded  or  shown  at  law.  Harris  v. 
Harris,  23  Gratt.  737.  Failure  of  con- 
sideration may  be  shown  under  the 
statute  as  defense  to  a  sealed  instru- 
ment Fisher  v.  Burdett,  21  W.  Va. 
626.  The  line  of  distinction  must  be 
drawn  between  want  of  consideration 
and  failure  of  consideration,  as  they  arc 
different.  The  words,  "failure  in  the 
consideration,"  used  in  the  statute,  refer 
to  contracts  where  originally  there  was 
consideration  subsequently  failing;  not 
to  contracts  wholly  wanting  considera- 
tion at  their  execution.  Crouch  t/. 
Davis,  23  Gratt.  75;  Cunningham  v. 
Smith,  10  Gratt.  255;  Watkins  v.  Hop- 
kins, 13  Gratt.  743;  Williamson  v,  Cline, 
40  W.  Va.  194,  20  S.  E.  917. 

An  obligation  under  seal  imports  val- 
uable consideration,  requiring  no  proof 
of  the  consideration,  and  neither  at 
common  law  nor  under  §  5,  ch.  126  of 
the  W.  Va.  Code  can  want  of  considera- 
tion be  shown  in  defense  of  an  action 
on  it.  But,  as  to  failure  of  considera- 
tion, that  may,  under  that  section,  be 
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shown,  though  not  at  common  law. 
There  is  a  difference  between  want  and 
failure  of  consideration  in  such  case. 
Williamson  v.  Cline,  40  W.  Va.  194, 
20  S.  E.  917. 

Ground  for  Rescission  of  Contract. — 
In  an  action  on  a  bond  given  for  the 
purchase  money  of  land,  the  act  of  1831 
did  not  authorize  a  plea  of  failure  of 
consideration  upon  equitable  grounds 
which  would  require  a  rescission  of  the 
contract  out  of  which  the  bond  orig- 
inated, and  a  reinvestment  of  the  ob- 
ligee with  the  interest  in  the  land 
alleged  to  have  been  sold  to  the  obligor. 
Shiflett  V.  Orange  Humane  Soc,  7 
Gratt.  297.  See  post,  "Rule  Where  De- 
fenses Are  Ground  for  Rescission  of 
Contract,"  VI,  F. 

Effect  of  Failure  to  Defend  at  Law.— 
When  failure  of  consideration  is  a  de- 
fense relied  upon  against  a  bond,  for 
the  payment  of  money,  such  defense  is 
an  equitable  one,  and  the  party  entitled 
tc»  make  it  is  not  bound  to  make  it,  in 
a  court  of  law;  it  is  at  his  Option, 
whether  he  will  make  such  defense  in 
a  court  of  law  or  equity,  and  if  judg- 
ment has  been  obtained  on  the  bond  in 
a  court  of  law,  it  is  not  necessary  to 
entitle  him  to  make  his  defense  in  eq- 
uity against  the  judgment,  that  he 
should  aver  in  his  bill  any  excuse,  for 
not  making  such  defense  in  the  action 
at  law.  Ludington  v.  Tiffany,  6  W.  Va. 
11;  Black  v.  Smith,  13  W.  Va.  780,  799; 
Shields  V.  McClung,  6  W.  Va.  79. 

Pleading — Sufficiency  of  Plea. — In  an 
action  on  a  bond  for  five  hundred  dol- 
lars, given  for  the  last  payment  of  the 
purchase  money  of  land,  a  plea  that 
the  plaintiff  was  to  make  a  defendant  a 
good  title  to  the  land  upon  the  pay- 
ment of  the  bond,  and  that  defendant 
had  offered  to  pay  it  upon  the  making 
of  the  title,  and  that  the  plaintiff  had 
failed  and  refused  to  make  the  title;  by 
reason  whereof  the  consideration  had 
failed  to  the  extent  of  two  hundred  and 
fifty  dollars;  is  not  a  good  plea  in  sub- 
stance. Watkins  v.  Hopkins,  13  Gratt. 
743. 


In  such  an  action  a  plea  that  the 
plaintiff  had  failed  to  give  the  defend- 
ant possession  of  two  acres  of  the  land; 
or  a  plea  that  the  plaintiff  had  failed 
to  deliver  possession  of  the  land  for 
two  months  after  the  time  at  which  by 
the  contract  he  was  to  deliver  posses- 
sion; or  that  he  had  not  delivered  the 
tenement  in  the  plight  and  condition  in 
which  it  was  at  the  time  of  the  sale, 
and  in  which  by  the  contract  he  was 
to  deliver  it,  but  delivered  it  in  a  dam- 
aged condition  from  injuries  done  or 
permitted  in  the  meantime  to  the  tene- 
ment and  freehold,  is  a  good  plea,  set- 
ting up  a  partial  failure  of  the  consider- 
ation. Watkins  v,  Hopkins,  13  Gratt 
743. 

A  plea  of  special  set-off  under  §  3299 
of  the  Va.  Code,  which  sets  up 
the  worthlessness  of  property  which 
formed  the  consideration  of  the  con- 
tract in  suit,  must  aver  worthlessness 
at  the  time  of  the  contract,  and  not  at 
the  date  of  the  plea.  South  Roanoke 
Land  Co.  v.  Roberts,  99  Va.  487,  39 
S.  E.  133,  following  Tyson  v.  William- 
son, 96  Va.  639,  32  S.  E.  42. 

Duplicity  in  Pleading. — A  plea  setting 
up  partial  failure  of  consideration  for 
deficiency  of  area,  and  also  for  loss 
of  a  spring,  is  not  double.  Grayson  v, 
Buchanan,  88  Va.  251,  13  S.  E.  457, 
cited  in  Watkins  v.  West  Wytheville, 
etc..  Imp.  Co.,  92  Va.  9,  22  S.  E.  554. 
See  generally,  the  title  PLEADING. 

2.   Fraud  in  Procurement. 

Bonds. — Before  the  adoption  of  the 
act  of  1831,  it  was  held,  that  the  de- 
fendant could  not  vacate  a  bond  at  law 
because  he  was  imposed  upon  in  a  set- 
tlement of  accounts  which  preceded  its 
execution,  or  because  the  bond  was 
founded  on  a  false  or  fraudulent  state- 
ment of  facts.  Taylor  v.  King,  6  Munf. 
358;  Fisher  v.  Burdett,  21  W.  Va.  626. 

Or  because  the  bond  had  been  ob- 
tained by  fraudulent  misrepresentations 
made  by  the  plaintiff.  Wyche  v.  Mack- 
lin,  2  Rand.  426;  Fisher  v.  Burdett,  21 
W.  Va.  626;  Hay  v,  Alexandria,  etc.,  R. 
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Co.,  11  Fed.  Gas.  888;  Chew  v,  Moffett, 
6  Munf.  120. 

In  debt  on  a  bond,  a  plea  that  the 
bond  was  obtained  by  fraud,  covin,  etc., 
without  saying  whether  the  fraud  was 
in  the  consideration  of  the  bond,  or  in 
its  execution,  is  immaterial.  Tomlinson 
V.  Mason,  6  Rand.  169. 

But  under  the  statute,  allowing  equi- 
table defenses  to  be  set  up  in  an  action 
at  law,  a  defendant  may  show,  in  an 
action  on  any  contract,  that  the  same 
was  executed  under  the  influence  of 
fraud  and  mistake.  Brown  v.  Rice,  76 
Va.  629;  Knott  v.  Seamands,  25  W.  Va. 
99;  Guarantee  Go.  v.  Bank,  95  Va.  480, 
28  S.  E.  909. 

Bond  for  Purchase  of  Real  Estate.— 
Fraud  in  the  procurement  of  a  bond 
was  not  available  as  a  defense  at  com- 
mon law  in  an  action  on  the  bond,  but 
is  so  available  under  §  3299  of  the  Va. 
Code,  and  under  it  the  defendant  can 
claim  compensation  or  damages  for  the 
injury  which  he  has  suffered  by  rea- 
son thereof,  but  the  plea  must  allege 
the  amount  to  which  the  defendant  is 
entitled  by  reason  of  the  matters  con- 
tained therein.  The  plea,  however,  un- 
der the  statute,  is  not  available  as  a 
defense  to  a  bond  given  for  the  pur- 
chase price  of  real  estate,  if  the  defense 
is  such  as  to  require  a  rescission  of  the 
contract  and  a  reinvestment  of  the 
vendor  with  the  title  to  the  property. 
Tyson  v.  Williamson,  96  Va.  636,  32 
S  E.  42. 

Deeds. — It  is  very  clear  according  to 
the  common-law  rule,  that  in  a  court 
ot  common  law  fraud  may  be  given  in 
evidence  to  vacate  a  deed,  if  the  fraud 
relates  to  the  execution  of  the  instru- 
ment. But  where  the  deed  was  pro- 
cured by  fraudulent  misrepresentation, 
relief  can  be  obtained  only  in  a 
court  of  equity.  Under  §  5,  ch.  172 
of  the  Va.  Code  of  1860,  the  defend- 
ant in  any  action  is  now  permitted  to 
allege  and  show  any  such  fraud  in  the 
procurement  of  the  contract  as  would 
entitle  him  to  relief  in  a  court  of  equity. 
Eurtners  v,  Keran,  24  Gratt.  42. 


Notes. — Where  the  plea  avers  that 
defendant  had  been  induced  by  plain- 
tiff to  make  a  note,  for  which  the  note 
in  suit  is  a  renewal,  and  which  was 
given  for  another's  debt,  by  represent- 
ing to  the  defendant  that  that  debt  was 
amply  secured  by  a  trust  deed  on  real 
estate,  while  the  plea  on  its  face  shows 
that  the  note  was  renewed  several  times 
after  the  defendant  knew  that  the  trust 
deed  would  not  satisfy  the  debt,  and 
that  the  defendant  had  changed  the 
debt  by  dropping  the  original  debtor, 
and  jriving  the  note  in  suit;  such  facts 
constitute  no  defense  to  the  note  in 
suit.  Keckley  v.  Bank  of  Winchester, 
79  Va.  458. 

Contract  for  Sale  of  Land — Computa- 
tion of  Damages. — Damages  for  fraud 
in  the  precurement  of  a  contract  for 
the  sale  of  land  must  be  ascertained 
and  fixed  as  of  the  date  of  the  contract, 
and  not  as  of  the  date  of  a  plea  to 
an  action  on  the  contract.  A  plea  which 
avers  that  the  land  was  worthless  at 
the  time  the  plea  was  filed  is  bad.  Ty- 
son V.  Williamson,  96  Va.  636,  32  S. 
E.  42. 

Parol  Evidence  of  Fraud. — In  an  ac- 
tion for  the  purchase  money  of  land 
the  vendee  may  under  §  3299  of  the  Va. 
Code  plead  by  way  of  set-off,  and  prove 
by  parol  that  the  vendor  falsely  repre- 
sented that  there  was  a  spring  upon  the 
tract  of  land  sold,  although  in  the  writ- 
ten contract  there  is  no  mention  of  such 
spring.  If  a  bill  in  equity  had  been 
brought  to  reform  the  contract,  alleg- 
ing mistake  on  one  side  accompanied 
by  a  fraud  on  the  other,  parol  evidence 
would  have  been  admissible  to  show 
the  true  contract  and  relief  would  have 
been  granted.  And  so  likewise,  where 
in  an  action  at  law  for  the  price  the 
same  defense  is  made  by  a  special  plea, 
the  defendant  is  entitled  to  the  same 
relief.  Grayson  v.  Buchanan,  88  Va. 
251.  13  S.  E.  457. 

Election  of  Remedies. — A  party 
claiming  to  have  been  damaged  by 
fraud  or  misrepresentation  in  the  pro- 
curement of  a  contract  for  the  sale  or 
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purchase  of  real  estate  may  elect  to  re- 
scind the  contract,  or  may  proceed  at 
law  to  recover  damages.  If  sued  at  law 
on  bonds  given  for  deferred  payment 
of  purchase  money,  he  may  file  a  spt- 
cial  plea  under  §  3299  of  the  Va.  Code, 
and  have  set  oflF  against  the  plaintiff's 
demand  the  amount  of  damages  sus- 
tained by  him  in  consequence  of  such 
fraud  or  misrepresentation.  Watkins 
V  West  Wytheville  Land,  etc.,  Co.,  92 
Va.  1,  22  S.  E.  554;  Strickland  v.  Gray- 
bill,  97  Va.  602,  34  S.  E.  475. 

Rule  Where  Defense  Requires  Re- 
scission.— In  an  action  on  notes  given 
for  a  patent  right,  if  the  defendant 
claims  that  he  has  been  damaged  by 
fraud  or  misrepresentation  in  the  pro- 
curement of  the  notes,  he  may  file  a 
special  plea  under  §  3299  of  the  Va. 
Code,  and  have  set  off  agrainst  the  plain- 
tiff's demand  the  amount  of  damages 
sustained  by  him  in  consequence  of 
such  fraud  and  misrepresentation. 
This  does  not  require  a  rescission  of  the 
contract  in  suit  and  a  reinvestment  of 
the  vendor  with  the  title.     Strickland 

V,  Graybill,  97  Va.  602,  34  S.  E.  475. 
See  post,  "Rule  Where  Defenses  Are 
Ground   for    Rescission    of    Contract," 

VI,  F. 

Pleading. — ^Where  a  deed  is  procured 
by  fraudulent  misrepresentations,  the 
defense  can  only  be  made  at  law,  in 
the  mode  provided  by  the  statute,  and 
the  defendant  should  file  a  special  plea 
averring  the  fraud,  or  special  circum- 
stances which  entitle  him  to  relief  in 
equity.  And  the  facts  should  be  set 
forth  with  sufficient  precision  and  cer- 
tainty to  apprise  the  plaintiff  of  the 
character  of  the  defense  intended  to 
be  made;  and  to  enable  the  court  to 
decide  whether  the  matter  relied  on 
constitutes  a  valid  claim  to  equitable 
relief.    Burtners  v,  Keran,  24  Gratt.  42. 

Allegation  of  Amount. — A  special 
plea  under  §  3299  of  the  Va.  Code,  set- 
ting up  fraud  in  the  procurement  of 
a  contract,  should  allege  the  amount  to 
which  the  defendant  is  entitled  by  rea- 


son of  the  matters  contained  therein. 
Tyson  «.  Williamson,  96  Va.  636,  32 
S.  E.  42,  approved  in  Richmond  Ice 
Co.  V.  Crystal  Ice  Co.,  99  Va.  239,  37 
S.  E.  851. 

Averment  of  Scienter  Unnecessary.—- 
In  an  action  at  law  upon  a  contract, 
a  plea  which  presents  the  defense  of 
fraud  in  the  procurement  of  the  con- 
tract must  allege  the  scienter.  But  in 
equity  no  such  averment  is  necessary, 
and  an  equitable  plea  filed  under  §  3299 
of  the  Va.  Code  is  good  without  the 
averment.  This  section  of  the  Code 
was  enacted  for  the  purpose  of  allowing 
certain  equitable  defenses  to  be  made 
at  law,  and  the  defendant,  on  the  issue 
tendered  by  the  plea,  has  the  right  to 
make  the  same  defense  as  in  equity. 
The  defense  is  equitable  though  made 
at  law,  and  the  same  rules  apply  in  each 
forum.  Guarantee  Co.  v.  Bank,  95  Va. 
480,  28  S.  E.  909.  See  generally,  the 
title  FRAUD  AND  DECEIT. 

A  plea  under  §  3299  of  the  Va.  Code 
setting  up  fraud  or  misrepresentation 
in  the  procurement  of  a  contract,  is  suf- 
ficient if  it  avers  that  the  statements  of 
facts  were  falsely  and  fraudulently 
made  for  the  purpose  of  procuring  the 
contract;  that  they  were  material;  that 
they  were  untrue;  and  that  the  defend- 
ant to  whom  they  were  made  relied 
upon  them,  and  was  by  them  induced 
to  enter  into  the  contract.  It  is  no 
objection  to  the  plea  that  it  does  not 
ill  terms  aver  scienter.  Strickland  v, 
Graybill.  97  Va.  602,  34  S.  E.  475,  citing 
Max  Meadows  Land,  etc.,  Co.  v.  Brady, 
92  Va.  71,  22  S.  E.  845. 

3.   Breach  of  Warranty, 
a.  To  Personal  Property. 

In  any  action  on  a  contract,  the  de- 
fendant may  file  a  plea,  alleging  any 
breach  of  any  warranty  to  him  of  the 
title  or  the  soundness  of  personal  prop- 
erty, for  the  price  or  value  whereof  he 
entered  into  the  contract.  Grayson  v, 
Buchanan,  88  Va.  256,  13  S.  E.  457; 
Howell  V.  Cowles,  6  Gratt.  393;  Jarrett 
V,'  Goodnow,  39  W.  Va.  602,  20  S.  E. 
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575  (implied  warranty).    Sec  generally, 
the  title  WARRANTY. 

Damages  for  breach  of  warranty 
could  not  be  claimed  at  common  law 
by  way  of  a  recoupment  against  a 
sealed  instrument,  nor  can  they  be 
claimed  by  way  of  set-off  under  the 
provisions  of  §  3298  of  the  Va.  Code, 
as  the  provisions  of  that  section  apply 
only  where  the  set-off  is  a  debt,  or 
liquidated  demand.  Such  damages  can 
only  be  asserted  under  §  3299  of  the 
Va.  Code,  and  in  the  manner  therein 
prescribed.  Kinzie  v,  Riely,  100  Va. 
709,  42  S.  E.  672. 

Unsoundness  of  Slave. — After  the 
passage  of  the  act  of  1831,  it  was  held 
that  in  an  action  on  a  bond  given  for 
a  slave,  the  defendant  might  plead  that 
the  slave  was  unsound  at  the  time  of 
the  sale,  which  fact  the  plaintiff  knew 
but  fraudulently  concealed.  Fleming  v. 
Toler,  7  Gratt.  310;  Fisher  v.  Burdett, 
21  W.  Va.  626;  Morrow  v.  Bailey,  2  W. 
Va.  326. 

Where  in  an  action  on  a  bond  given 
under  a  contract  for  the  hire  of  a  slave, 
the  defendant  set  up  that  the  slave  was 
not  suitable  for  and  did  not  perform  the 
work  stipulated  in  the  bond,  and  was 
wholly  unfit  for  the  purposes  for  which 
he  was  hired,  and  further  that  the  con- 
sideration expressed  in  the  bond  has 
wholly  failed,  it  was  held  that  if  the 
obligee  relied  upon  the  contract  of  hir- 
ing as  furnishing  them  with  an  equita- 
ble defense,  they  should  have  set  it  out 
according  to  its  terms  or  legal  effect; 
and  should  have  alleged  distinctly  any 
fraud  or  warranty  in  regard  to  it,  upon 
which  they  founded  their  defense. 
Howell  V,  Cowles,  6  Gratt.  393. 

Unsoundness  of  Goods. — Or  in  a  debt 
on  a  bond,  a  plea  that  it  was  given  for 
goods  which  were  unsound,  is  good. 
Cunningham  v.  Smith,  10  Gratt.  255; 
Fisher  v.  Burdett,  21  W.  Va.  626. 

Extent  of  Recovery. — A  party  filing 
a  plea  under  the  statute  may  claim  and 
recover  all  the  damages  he  has  sus- 
tained by  the  breach  of  the  warranty, 


which  he  could  recover  in  an  action  for 
a  breach  of  the  warranty.  Huff  v, 
Broyles,  26  Gratt.  283. 

Former  Adjudication  or  Res  Adjudi- 
cata. — A  party  who,  in  an  action  of 
debt  against  him,  files  a  plea  under  the 
statute,  of  the  breach  of  the  warranty 
in  the  sale  of  an  animal,  and  claims  to 
be  relieved  to  the  extent  of  the  price 
paid  for  the  animal,  in  which  he  suc- 
ceeds, cannot  maintain  another  action 
for  other  damages  and  expenses  he  has 
incurred  on  account  of  the  breach  of 
the  warranty.  Huff  v.  Broyles,  26 
Gratt.  283,  approved  in  Kinzie  v.  Rie- 
ley,  100  Va.  718,  42  S.  E.  672.  See  the 
title  FORMER  ADJUDICATION 
OR  RES  ADJUDICATA. 

If  a  party  filing  such  a  plea  only 
claims  and  recovers  a  part  of  the  dam- 
ages he  has  sustained,  and  then  brings 
an  action  to  recover  for  other  damages, 
a  plea  of  the  former  judgment  is  a  good 
plea  in  bar  to  the  action.  Huff  v, 
Broyles,  26  Gratt.  283. 

Sufficiency  of  Plea — Scienter. — In 
an  action  of  debt  upon  a  bond,  de- 
fendant pleads  that  the  bond  was 
given  for  the  price  of  goods  which  he 
bought  of  plaintiff,  who  represented 
that  they  were  sound  and  marketa- 
ble, when  in  fact  they  were  unsound 
and  damaged,  and  by  means  thereof 
unsalable;  but  the  plea  does  not  aver 
a  warranty  of  the  quality  of  the  goods; 
or  that  the  plaintiff  knew  that  the 
representations  made  by  him  were 
untrue;  or  that  he  used  any  fraud  or 
'  art  to  disguise  or  conceal  their  true 
condition  or  quality.  The  plea  is 
defective;  and  properly  rejected  when 
tendered.  Cunningham  v.  Smith,  10 
Gratt.  255. 

But  in  such  case  the  plea  avers  that 
the  representations  were  untrue,  and 
that  the  plaintiff  at  the  time  of  mak- 
ing them  knew  them  to  be  untrue,  and 
knowingly  made  them  with  the  intent 
to  defraud  the  defendant;  and  pro- 
ceeds to  set  out  the  unsoundness  of 
numerous    articles    purchased,    and    to 
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detail  particulars  in  which  the  repre- 
sentations had  turned  out  to  be  un- 
true; this  is  a  good  plea.  Cunning- 
ham V.  Smith,  10  Gratt.  255. 

b.    To  Real  Estate. 

In  the  case  of  Watkins  v.  Hopkins, 

12  Gratt.  743,  747,  some  doubt  was  ex- 
pressed in  the  opinion  of  the  court  as 
to  whether  §  5,  ch.  172  of  the  Va.  Code 
of  1849,  extended  to  a  case  of  breach 
of  warranty  of  the  title  to  real  estate, 
but  that  section,  as  amended  by  the 
act  of  March  26,  1873  (Acts  1872-3,  p. 
196),  and  found  in  §  3299  of  the  present 
Code,  is  clearly  sufificiently  broad  to 
authorize  the  grantee  to  file  a  special 
plea  for  breach  of  warranty  or  cov- 
enant for  title  in  an  action  brought 
by  the  grantor  to  recover  the  pur- 
chase price  of  the  land  conveyed,  un- 
less the  defense  set  up  would  require 
the  contract  to  be  rescinded,  and  the 
grantor  to  be  reinvested  with  the  title 
conveyed.  See  4  Minor's  Inst.  (3d 
Ed.),  795-6;  Sheffey  v.  Gardiner,  79  Va. 
313;  Grayson  v.  Buchanan,  88  Va.  251, 

13  S.  E.  457;  Watkins  v.  West  Wythe- 
ville  Land,  etc.,  Co.,  92  Va.  1,  22  S. 
E.  554;  Mangus  v.  McClelland,  93  Va. 
786,  789,  22  S.  E.  364;  Kinzie  v,  Rieley, 
100  Va.  718,  42  S.  E.  672.  See  gen- 
erally, the  title  COVENANTS. 

Warranty  in  Deed. — Quc-ere:  If  a 
breach  of  a  covenant  of  warranty  in  a 
deed  conveying  real  estate,  may  be  set 
up  as  a  defense  to  an  action,  under 
the  act  of  April  16th,  1831,  Supp.  Rev. 
Code,  ch.  109,  §  62,  authorizing  the 
setting  up  certain  defenses,  by  special 
pleas  in  the  nature  of  pleas  of  set-off. 
Pence  v.  Huston,  6  Gratt.  304. 

Where  Defense  Requires  Rsscission. 
— A  grantee  of  real  estate,  when  sued 
at  law  by  his  grantor  for  the  purchase 
price,  may,  under  §  3299  of  the  Va. 
Code,  file  a  special  plea  claiming  dam- 
ages for  a  breach  of  warranty  or 
covenant  for  title  by  his  grantor  un- 
less the  defense  would  require  the  con- 
tract to  be  rescinded,  and  the  grantor 
to    be    reinvested    with    the    title    con- 


veyed. Kinzie  v.  Rieley,  100  Va.  709.  42 
S.  E.  672.  See  post,  "Rule  Where  De- 
fenses Are  Ground  for  Rescission  of 
Contract."  VI,  F. 

Sufficiency  of  Plea  —  Jeofails.  —  In 
debt  upon  a  bond  the  defendant  files 
a  special  plea  under  the  act  of  1831,  in 
which  he  alleges  that  the  bond  was 
executed  for  part  of  the  purchase 
money  of  a  tract  of  land  which  the 
obligee  in  the  bond  had  conveyed  to 
the  defendant,  with  a  covenant  to  war- 
rant the  title  thereof  free  from  the 
claims  of  all  persons  whatsoever. 
That  a  valid  claim  had  been  set  up  to 
the  land  by  a  purchaser  from  the  de- 
fendant's vendor,  and  the  defendant 
had  been  compelled  to  give  up  the 
land;  and  had  purchased  it  again  from 
said  claimant  at  an  advanced  price. 
The  plaintiff  took  issue  on  the  plea; 
and  there  was  a  verdict  for  the  defend- 
ant. Held,  that  if  the  plea  does  not 
set  up  a  defense  which  is  authorized 
by  the  statute,  yet  it  asserts  a  sub- 
stantial claim  against  the  plaintiff;  and 
after  verdict  it  is  cured  by  the  statute 
of  jeofails.  Pence  v.  Huston,  6  Gratt. 
304.     See  the  title  AMENDMENTS. 

4.  Plea  of  Discharge  by  Surety. 

Where  a  creditor,  without  the  consent 
of  the  surety,  releases  any  lien  which 
he  may  have  on  the  property  of  the 
principal  debtor  for  the  surety  of  the 
debt,  the  surety  will  be  discharged  in 
toto  or  pro  tanto,  accordingly  as  the 
value  of  the  property  released  was 
equal  to  or  less  than  the  amount  of 
the  Abt.  In  West  Virginia  the  surety 
cannot  make  such  defense  in  a  suit  at 
law  on  a  bond,  such  plea  not  being 
within  the  meaning  of  §  5,  ch.  126 
of  the  W.  Va.  Code,  but  is  still  a 
matter  of  exclusive  equitable  juris- 
diction. "But  defendant  Ward  Parsons 
replies  that  the  plea  put  in  by  him 
and  passed  upon  by  the  court  of  law 
was  in  this  state  one  of  exclusive, 
equitable  jurisdiction;  that  the  com- 
mon-law court  could  not  take  cog- 
nizance of  his  equitable  plea,  and  there- 
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fore  he  is  not  bound;  and  this  is  the 
view  taken  in  Poling  v.  Maddox  (de- 
cided at  this  term),  41  W.  Va.  779,  24 

5  E.  999.  There  is  no  statement  which 
authorizes  the  reception  of  such  plea 
in  this  state  in  a  suit  at  common  law. 
It  is  not  comprehended  within  the 
letter  or  the  spirit  of  §  5,  ch.  126  of 
the  Code."  First  Nat.  Bank  v.  Par- 
sons, 42  W.  Va.  137,  24  S.  E.  554.  See 
generally,  the  title  SURETYSHIP. 
5.    Usury. 

Where  in  an  action  at  law  on  a  bond 
against  a  surety,  the  defense  of  usury 
is  set  up,  and  the  surety  seeks  rt.^.ef 
on  the  ground  that  the  principal 
obligor  had  sold  to  the  obligee  a  tract 
of  land  for  $3,000,  which  was  to  be 
credited  on  the  bond,  but  that  only 
$2,500  had  been  so  credited,  it  was  held 
that  this  defense  might  have  been  made 
at  law,  and  is  no  ground  for  relief. 
Harnsbarger  v.  Kinney,  13  Gratt.  511. 
See  generally,  the  title  USURY. 

E.  IN  WHAT  PROCEEDINGS. 
1.  Ejectment. 

At  Common  Law. — At  common  law 
no  equitable  defense  is  available  in  an 
action  of  ejectment  against  the  plain- 
tiff with  the  legal  title.    Taylor  v.  King, 

6  Munf.  358;  Harris  v.  Harris,  6  Munf. 
367;  Gibson  v.  Jones,  5  Leigh  370;  Car- 
rington  v.   Goddin,   13  Gratt.  587. 

Fraud  in  Execution  of  Deed. — Prior 
to  the  statute  it  was  held  that  in  a 
court  of  common  law,  fraud  may  be 
given  in  evidence,  to  vacate  a  deed,  on 
the  plea  of  non  est  factum;  if  such 
fraud  relate  to  the  execution  of  the 
instrument;  as,  if  it  be  misread  to  the 
party,  or  his  signature  be  obtained  to 
an  instrument  which  he  did  not  intend 
to  sign;  but  fraud  committed  in  a  set- 
tlement of  accounts  which  preceded  or 
in  a  statement  of  facts  which  induced, 
its  execution,  can  not  be  pleaded  or 
given  in  evidence;  the  only  remedy,  in 
such  cases  being  in 'equity.  Taylor  v. 
Kmg,  6  Munf.  358. 

Want  of  Consideration. — So  also  that 
a  defendant  being  party  or  privy  to  a 


deed,  can  not  avoid  it  in  a  court  of 
common  law,  by  parol  evidence,  on  the 
ground  of  want  of  consideration;  for 
he  is  estopped  from  averring  such  mat- 
ter against  a  specialty.  Taylor  v.  King» 
C  Munf.  358.  ' 

Origin  and  History  of  Legislation. — 
The  doctrine  \hat  in  ejectment  the 
title  in  fee  must  prevail  over  a  mere 
equitable  interest,  led  to  the  statutes 
allowing  equitable  defenses  against  a 
naked  legal  title,  where  there  is  written 
evidence  of  the  contract,  and  vendee 
has  fully  complied  with  all  the  terms, 
so  as  to  entitle  him  in  equity  to  a  con- 
veyance, without  condition.  Suttle  v, 
Richmond,  etc.,  R.  Co.,  76  Va.  284, 
citing  Davis  v.  Teays,  3  Gratt.  283. 

The  doctrine  that  in  ejectment  the 
title  in  fee  must  prevail  over  a  mere 
equitable  interest,  led  to  the  statutes 
allowing  equitable  defenses  against  a 
naked  legal  title,  where  there  is  written 
evidence  of  the  contract,  and  vendee 
has  fully  complied  with  all  the  terms, 
so  as  to  entitle  him  in  equity  to  a  con- 
veyance, without  condition.  Suttle  v. 
Richmond,  Fredericksburg  &  Potomac 
R.  R.  Co.  (1882),  76  Va.  284.  In  the 
language  of  Judge  Baldwin,  who  de- 
livered the  opinion  in  Davis  v, 
Teays,  3  Gratt.  288.  "The  object 
seems  to  have  been  to  prevent, 
in  cases  sometimes  occurring  of 
a  plain  nature,  an  oppressive  use 
from  being  made  of  the  mere  legal 
title,  for  the  purpose  of  turning  out  of 
possession,  and  driving  into  a  court  of 
equity  for  relief,  the  substantial  though 
not  formal  owner,  invested  with  a 
complete  equitable  right,  but  unpro- 
tected by  a  technical  release  or  con- 
veyance. The  legislative  enactment 
appears  to  have  been  dictated,  not  by 
a  general  but  a  restricted  policy,  having 
in  view,  on  the  one  hand,  the  prevent- 
ing of  gross  injustice  to  the  tenants  in 
possession;  and  on  the  other,  guarding 
against  the  evils  of  a  complicated  and 
protracted  litigation,  upon  principles 
theretofore  unknown  to  the  legal 
forum.     A   few  classes  of  cases   only 
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were  therefore  selected,  and  restricted 
within  narrow  limits  by  careful  and 
cautious  provisions." 

By  Statute. — Equitable  defenses  are 
now  very  generally  allowed  by  statute 
to  prevail  against  the  party  with  the 
legal  title  in  certain  specific  cases.  The 
defenses  provided  for 'in  Virginia  and 
West  Virginia  are  two:  First,  when 
a  vendor  of  land  seeks  to  eject  the 
vendee  who  has  no  deed,  but  is  in  pos- 
session under  a  written  contract  of 
purchase  signed  by  the  vendor,  and 
the  vendee  has  paid  for  the  land,  and 
is  entitled  to  a  deed.  Va.  Code  1887, 
§  2741;  W.  Va.  Code  1899,  ch.  90, 
§  20.  The  defense  under  this  section 
is  limited  to  cases  where  the  whole 
contract,  and  its  precise  terms,  is  man- 
ifested by  plain  written  evidence.  The 
written  contract  itself  must  be  pro- 
duced before  the  jury;  and  parol  evi- 
dence of  its  contents  is  inadmissible, 
though  it  may  have  been  lost  or  de- 
stroyed. Davis  V.  Teays,  3  Gratt.  283; 
Carrell  v.  Mitchell,  37  W.  Va.  130,  16 
S.  E.  453;  Jennings  v.  Gravely,  92  Va. 
377,  23  S.  E.  763;  Suttle  v.  Richmond, 
etc.,  R.  Co.,  76  Va.  284. 

Second,  where  the  sum,  a  mortgage 
or  deed  of  trust  was  given  to  secure, 
has  been  paid,  and  the  owner  of  the 
land  is  in  possession,  and  the  mort- 
gagee or  trustee  brings  ejectment. 
Code  of  Va.  1887,  §  2742;  W.  Va.  Code 
1899,  ch.  90,  §  20.  Under  this  section 
the  defense  is  limited  to  mortgages  and 
deeds  of  trust,  where  the  mortgage 
money  has  been  fully  paid,  or  to  sales, 
where  the  vendee  has  paid  all  the  pur- 
chase money  and  performed  everything 
incumbent  on  him,  so  as  to  entitle 
him  to  the  specific  execution  of  the 
contract  in  equity,  and  a  conveyance 
of  the  legal  title,  without  any  condition 
proper  in  equity  to  be  imposed  on 
him.  It  must  be  a  sale,  and  not  a 
partnership  in  the  acquisition  of  the 
laud;  and  the  terms  of  the  contract 
must  be  t^lain.  Davis  v.  Teays,  3 
Gratt.  283;  Carrell  v.  Mitchell,  37  W. 
Va.  130,  16  S.  E.  453;  Suttle  v.  Rich- 


mond, etc.,  R.  Co.,  76  Va.  284;  Jen- 
nings V.  Gravely,  92  Va.  377,  23  S.  E. 
763. 

Outstanding  Title  in  a  Third  Party 
Must  Be  Valid. — To  defeat  an  action 
of  ejectment  by  an  outstanding  title 
in  a  stranger,  the  defendant  must  show 
it  to  be  a  present,  subsisting,  operative 
legal  title,  on  which  the  owner  could 
recover  if  asserting  it  by  action.  It  is 
not  for  the  plaintiff  to  disprove  its 
validity.  Parkersburg  Industrial  Co. 
V.  Schultz,  43  W.  Va.  470,  27  S.  E.  255; 
Wilson  V.  Braden,  48  W.  Va.  196,  36  S. 
E.  367;  Wilcher  v.  Robertson,  78  Va. 
602;  Jarrett  v.  Stevens,  36  W.  Va.  445, 
15  S.  E.  177;  Atkins  v.  Lewis,  14  Gratt. 
30. 

An  outstanding  title  which  will  de- 
feat an  action  of  ejectment  must  be 
one  that  is  subsisting  and  superior  at 
the  commencement  of  the  action.  Jar- 
rett V.  Stevens,  36  W.  Va.  445,  15  S.  E. 
177. 

One  who  is  in  actual  possession  of 
land,  cannot  defeat  an  action  of  eject- 
ment, by  showing  that  he  had  con- 
veyed his  title  to  another,  before  the 
commencement  of  the  action.  Wilson 
V.  Braden,  48  W.  Va.  196,  36  S.  E. 
367. 

Proof  of  Outstanding  Title  Insuf- 
ficient.— In  an  action  of  ejectment  it 
was  held  that  a  grant  of  land  by  the 
commonwealth,  which  was  properly 
issued  and  authenticated,  gave  the 
grantee  prima  facie  title,  which  could 
not  be  resisted  in  ejectment,  by  a  de- 
fendant who  had  taken  possession 
without  color  of  title,  and  relied  on 
the  fact  that  the  land  had  been  con- 
veyed by  an  old  colonial  governor,  to 
a  third  person,  prior  to  the  grant  by 
the  commonwealth  to  the  plaintiff. 
Holloran  v.  Meisel,  87  Va.  398,  13  S. 
E.  33. 

Possession  under  a  contract  in  writ- 
ing may  be  set  up  in  an  action  of  eject- 
ment. Jennings  v.  Gravely,  92  Va.  377, 
23  S.  E.  763,  citing  Suttle  v.  Richmond, 
etc.,  R.  Co.,  76  Va.  284;  Nelson  v.  Trip- 
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lett,  81  Va.  236;  Davis  v.  Teays,  3 
Gratt.  283. 

Where  the  defendants  in  an  action 
of  ejectment  did  not  attempt  to  show 
title  in  any  other  person  than  the  plain- 
tiff, but  claimed  under  him,  and  sought 
to  defend  their  possession  by  virtue 
of  a  contract  of  purchase,  it  was  held 
that  they  were  estopped  from  disputing 
his  title.  McClung  v.  Echols,  5  W. 
Va.  204.  See  Gas  Co.  v.  Wheeling,  8 
W.  Va.  320. 

Equitable  Estoppel. — It  is  well  set- 
tled in  Virginia  that  a  defense  of  equi- 
table estoppel  is  not  permissible  m  an 
action  of  ejectment.     Davis  v.   Teays, 

3  Gratt.  283;  Suttle  v.  Richmond,  etc.,  R. 
Co.,  76  Va.  284;  Jennings  v.  Gravely, 
92  Va.  377,  23  S.  E.  763;  Haney  v. 
Breeden,  100  Va.  781,  42  S.  E.  916.  See 
generally,  the  title  ESTOPPEL. 

The  plaintiff  in  an  action  of  eject- 
ment in  a  court  of  law,  cannot  base 
his  right  of  recovery  upon  an  equitable 
estoppel  in  pais,  because  in  eject- 
ment the  plaintiff  must  show  a  legal 
title  in  himself,  and  the  present  right 
of  possession  in  it  at  the  time  of  the 
commencement  of  the  action.  Davis 
V.  Teays,  3  Gratt.  283;  Suttle  v.  Rich- 
mond, etc.,  R.  Co.,  76  Va.  284;  Jen- 
nings V.  Gravely,  92  Va.  377,  23  S.  E. 
763;  Hany  v.  Breeden,  100  Va.  781, 
42  S.  E.  916. 

Patents— Illegality  of  Patent  under 
Which  Plaintiff  Claims.— In  eject- 
ment, it  is  competent  to  the  defendant, 
to  give  in  evidence  that  the  patent,  un- 
der which  the  plaintiff  claims,  was 
obtained  contrary  to  law,  although 
upon  the  face,  it  appears  to  have  been 
regularly  issued.     Hambleton  v.  Wells, 

4  Call  213. 

The  decision  in  Hambleton  v.  Wells, 
4  Call  213,  that  fraud  in  procuring  a 
patent  may  be  given  in  evidence  to 
vacate  that  patent,  even  on  the  trial  of 
an  ejectment,  cannot  be  considered  as 
settling  the  law,  in  light  of  the  follow- 
ing remarks  by  such  eminent  judges 
as  Cabell  and  Chief  Justice  Marshall 
in  referring  to  that  decison. 


Thus  in  Nolan  v.  Cromwell,  4  Munf. 
173,  Judge  Cabell  said:  "In  the  case 
of  Hambleton,  etc.  v.  Wells,  it  was 
decided,  that  fraud  in  procuring  a 
patent  might  be  given  in  evidence  to 
vacate  that  patent,  even  on  the  trial  of 
an  ejectment.  In  Witherinton  v, 
M'Donald,  it  is  stated  that  the  case  of 
Hambleton  v.  Wells,  had  not  been 
considered  as  having  settled  the  law, 
as  it  was  the  only  case  on  the  point, 
and  the  court  nearly  equally  divided; 
but  I  perceive  nothing  that  can  excite 
a  doubt  as  to  the  right  of  a  court  of 
equity  to  interfere  in  such  a  case. 
White  V.  Jones,  1  Wash.  116,  seems 
conclusive.  In  that  case,  where  there 
was  an  allegation  of  fraud,  the  chan- 
cellor had  refused  rdief  on  the  ground 
that  the  fraud  vacated  the  patent,  and 
that,  the  patent  being  null  and  void, 
the  party  might  have  had  redress  at 
law.  But  this  court,  although  it  af- 
firmed the  decree  of  the  Chancellor  in 
dismissing  the  bill,  did  it  on  a  very 
different  ground;  viz.,  that  although 
the  fraud  was  charged,  it  was  not 
proved;  expressly  declaring,  however, 
that  where  fraud  is  suggested  and 
proved,  courts  of  equity  have  concur- 
rent jurisdiction,  and  can  afford  the 
most   ample   and   adequate   redress." 

"Hambleton  et  al.  v.  Wells,  reported 
in  a  note  in  1  Hen.  &  M.  307,  the 
defendants  in  ejectment  in  the  district 
court  offered  evidence  to  prove  that 
the  grant  under  which  the  lessor 
claimed,  was  defective  in  several  pre- 
requisites to  a  patent.  The  court  of 
appeals  overruled  these  objections; 
but  determined  'that  the  district  court 
erred  in  not  permitting  the  appellants 
to  give  evidence  that  the  appellee  pro- 
cured the  plat  on  which  the  patent  was 
obtained  to  be  returned  to  the  office, 
knowing  that  an  actual  survey  had 
not  been  made.'  In  this  case  the  ob- 
jectionable act  was  a  fraud,  knowingly 
committed  by  the  patentee  himself. 
Even  this  case  has  been  questioned; 
though  not,  as  far  as  is  known,  ex- 
pressly overruled.'* 
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In  Stringer  v.  Young,  3  Peters  340, 
Mr.  Chief  Justice  Marshall,  delivering 
the  opinion  of  the  court,  said:  "In 
Virginia,  the  patent  is  the  completion 
of  title,  and  establishes  the  perform- 
ance of  every  prerequisite.  No  inquiry 
into  the  regularity  of  those  preliminary 
measures  which  ought  to  precede  it,  is 
made  in  a  trial  at  law.  No  case  has 
shown  that  it  may  be  impeached  at 
law,  unless  it  be  for  fraud;  not  legal 
and  technical,  but  actual  and  positive, 
fraud  in  fact,  committed  by  the  person 
who  obtained  it;  and  even  this  is  ques- 
tioned. 

"In  Witherinton  v.  McDonald  (1 
Hen.  &  M.  306),  the  defendant  in  eject- 
ment offered  evidence  to  show  that  the 
survey  upon  which  the  plaintiff's  pat- 
ent was  founded  was  illegal;  and  also 
that  the  patent  was  obtained  upon  a 
certificate  signed  by  Charles  Lewis,  as 
clerk  of  the  land  office,  instead  of  being 
signed  by  the  register  or  his  deputy, 
as  is  required  by  law.  The  defendant 
excepted  to  the  opinion  of  the  court 
rejecting  this  testimony,  and  appealed 
to  the  court  of  appeals.  The  judgment 
was  unanimously  affirmed  in  that  court. 
Iri  the  course  of  the  trial,  the  case  of 
Hambleton  v.  Wells,  was  mentioned  by 
several  of  the  judges  with  disapproba- 
tion; and  it  was  said  that  a  single  case 
decided  by  three  judges  against  two, 
was  not  considered  as  conclusively  set- 
tling the  law." 

Death  of  Patentee  before  Patent  Is- 
sued.— If  the  grantee  in  a  patent  for 
land  was  dead  at  the  time  the  grant  was 
issued,  the  patent  is  void;  and  this  may 
be  shown  on  a  trial  in  ejectment  in 
which  one  party  claims  under  the  pat- 
ent. Blankenpickler  v.  Anderson,  16 
Gratt.  59. 

Patent — Prima  Facie  Proof. — Defend- 
ants in  ejectment  relied  upon  an  out- 
standing title  in  a  third  person  and  of- 
fered in  evidence  an  abstract  of  the 
patent  certified  by  the  register,  which 
was  received  without  objection.  It  was 
held  that  this  was  to  be  regarded  in 


I  the  appellate  court  as  prima  facie  evi- 
dence that  such  a  grant  was  issued, 
though  the  case  came  up  on  a  demurrer 
to  evidence.  Atkins  v,  Lewis,  14  Gratt. 
30. 

Property  Sold  under  Decree  of  Court 
—Under  §  2741  of  Va.  Code,  the  defend- 
ant in  ejectment  cannot  set  up  the  fact 
that  the  property  sued  for  was  sold  un- 
der a  decree  of  court,  and  fully  paid 
for,  although  no  deed  was  made  there- 
for to  the  purchaser  thereof  in  such 
suit.  Jennings  v.  Gravely,  92  Va.  377, 
2'6  S.  E.  763.  See  Seamster  v.  Black- 
stock,  83  Va.  232,  2  S.  E.  36. 

General  Limitations. — The  equitable 
defense  under  this  statute,  is  also  lim- 
ited to  mortgages  and  deeds  of  trust, 
where  the  mortgage  money  has  been 
fully  paid,  or  the  trust  completely  per- 
formed; or  to  sales,  where  the  vendee 
has  paid  all  the  purchase  money  and 
performed  everything  incumbent  on 
him,  so  as  to  entitle  him  to  a  specific 
execution  of  the  contract  in  equity, 
and  a  conveyance  of  the  legal  title, 
without  any  condition  proper  in  equity 
to  be  on  him  imposed.  It  must  be  a 
sale,  and  not  a  partnership  in  the  acqui- 
sition of  the  land;  and  the  terms  of  the 
contract  must  be  plain.  Davis  v.  Teays, 
3   Gratt.  284. 

Contract  Must  Be  Manifested  by 
Plain  Written  Evidence.— The  statute 
authorizing  the  defendant  in  an  eject- 
ment or  writ  of  right  to  set  up  an  equi- 
table title,  as  a  defense  to  the  action, 
limits  that  defense  to  cases  where  the 
whole  contract,  and  its  precise  terms, 
is  manifested  by  plain  written  evidence. 
The  written  contract  itself  must  be  pro- 
duced before  the  jury;  and  parol  evi- 
dence of  its  contents  is  inadmissible, 
though  it  may  have  been  lost  or  de- 
stroyed. The  equitable  defense  under 
this  statute  is  also  limited  to  mort- 
gages and  deeds  of  trust,  where  the 
mortgage  money  has  been  fully  paid, 
or  the  trust  completely  performed,  or 
to  sales  where  the  vendee  has  paid  all 
the    purchase    money    and    performed 
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everything  incumbent  on  him,  so  as  to 
entitle  him  to  a  specific  execution  of 
the  contract  in  equity,  and  a  convey- 
ance of  the  legal  title,  without  any  con- 
dition, proper  in  equity  to  be  on  him 
imposed.  It  must  be  a  sale,  and  not  a 
partnership  in  acquisition  of  the  land; 
and  the  terms  of  the  contract  must  be 
plain.  Davis  v.  Teays  (1846),  3  Gratt. 
283. 

The  doctrine  that  in  ejectment  the 
title  in  fee  must  prevail  over  a  mere 
equitable  interest,  led  to  the  enactment 
of  the  statute  allowing  equitable  de- 
fenses against  a  naked  legal  title,  where 
there  is  written  evidence  of  the  con- 
tract and  the  vendee  has  complied  with 
all  the  terms,  so  as  to  entitle  him  to 
a  conveyance  without  condition.  Sut- 
tle  V.  Richmond,  etc.,  R.  Co.,  76  Va. 
290,  citing  Davis  v.  Teays,  3  Gratt.  283; 
Davis  V,  Teays,  3  Gratt.  283,  is  also 
cited  upon  this  question  in  Jennings  v. 
Gravely,  92  Va.  379,  23  S.  E.  763; 
Hawkins  v.  Wilson,  1  W.  Va.  123. 

The  statute.  Sup.  Rev.  Code  of  Va., 
p.  159,  160,  authorizing  the  defendant 
in  an  ejectment  or  writ  of  right  to  set 
up  an  equitable  title,  as  a  defense  to 
the  action,  limits  that  defense  to  cases 
where  the  whole  contract,  and  its  pre- 
cise terms,  is  manifested  by  plain  writ- 
ten evidence.  The  written  contract  it- 
self must  be  produced  before  the  jury; 
and  parol  evidence  of  its  contents  is 
inadmissible,  though  it  may  have  been 
lost  or  destroyed.  Davis  v.  Teays,  3 
Gratt.   284. 

Necessity  of  Notice. — In  order  that  a 
defendant  in  an  action  of  ejectment 
should  be  entitled  to  interpose  an  equi- 
table defense,  notice  must  be  given  of 
such  intention  in  writing,  as  required 
by  §  22,  ch.  90  of  the  Code  of  W.  Va. 
Carrell  v.  Mitchell,  37  W.  Va.  130,  16 
S    E.  453. 

2.   Forcible  Entry  and  Detainer. 

In  an  action  of  unlawful  entry  and  de- 
tainer, as  well  as  in  ejectment,  under  the 
plea  of  not  guilty,  a  defendant  can  avail 
himself  of  the  defense  provided  by  the 


statute,  but  only  when  "there  is  a  writ- 
ing stating  the  purchase  and  the  terms 
thereof,  signed  by  the  vendor  or  his 
agent."  Va.  Code,  1887,  §  2741;  Locke 
V.  Frasher,  79  Va.  409;  Hawkins  v.  Wil- 
son, 1  W.  Va.  117;  Dobson  v.  Culpep- 
per, 23  Gratt.  352;  Williamson  v.  Pax- 
ton,  18  Gratt.  475.  See  generally,  the 
title  FORCIBLE  ENTRY  AND  DE- 
TAINER. 

3.  Replevin. 

The  equitable  defenses  authorized  by 
the  statute  may  be  made  in  an  action 
of  replevin.  Murray  v.  Pennington,  3 
Gratt.  91.  See  the  title  DETINUE 
AND  REPLEVIN. 

4.  Judgments. 

Equitable  defenses  may  be  set  up  at 
law  against  judgments.  Kent  v.  Kent, 
82  Va.  205;  Penn  v.  Ingles,  82  Va.  69; 
Jameson  v.  Deshields,  3  Gratt.  4.  See 
the  title  JUDGMENTS  AND  DE- 
CREES. 

Equity  will  interpose  pending  action 
or  after  judgment  where  there  is  to 
the  claim  asserted  at  law  (whether  by 
statutory  motion,  or  common-law  ac- 
tion) a  distinct  equitable  defense;  and 
will  ordinarily  proceed  to  a  final  dis- 
position of  the  case.  Walters  v.  Far- 
mers' Bank  of  Va.,  76  Va.  12;  Penn  v. 
Ingles,   82   Va.   69. 

F.  RULE  WHERE  DEFENSES  ARE 
GROUND  FOR  RESCISSION 
OF  CONTRACT. 

See  the  title  RESCISSION,  CAN- 
CELLATION AND  REFORMA- 
TION. 

A  plea  by  way  of  special  set-oflF  under 
§  3299  of  the  Va.  Code  cannot  be  relied 
on  which  sets  up  equitable  grounds  of 
defense  which  require  a  rescission  of 
the  contract  in  suit,  and  a  reinvestment 
of  the  vendor  with  the  interest  alleged 
to  have  been  sold.  This  defense  can 
only  be  made  in  a  court  of  equity. 
Mangus  v.  McClelland,  93  Va.  78r),  22 

5.  E.  364;  Shiflett  v.  Orange  Humane 
Society,  7  Gratt.  297;  Watkins  v.  Hop- 
kins, 13  Gratt.  745;  Kinzie  v.  Rieley,  100 
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Va.  709,  42  S.  E.  672;  Strickland  v. 
Graybill,  97  Va.  602,  34  S.  E.  475. 

"If  the  defense  is  based  upon  equita- 
ble grounds  which  require  a  rescission 
of  the  contract,  and  a  reinvestment  of 
the  vendor  with  the  title,  the  plea  pro- 
vided for  by  that  statute  is  not  availa- 
ble, because  the  court  of  law  is  incom- 
petent to  do  complete  justice  between 
the  parties.  Mangus  v.  McClelland,  93 
Va.  786,  22  S.  E.  364;  4  Minor's  Inst. 
796.  There  can  be  no  rescission  in  this 
action;  neither  can  there  be  a  plea  in 
bar  based  upon  the  right  and  offer  to 
rescind.  If  the  fraud  or  misrepresen- 
tation relied  on  is  such  as  to  justify 
a  rescission  of  the  contract,  as  to 
which  we  express  no  opinion,  that  relief 
can  only  be  had  in  a  court  of  equity." 
Tyson  v.  Williamson,  96  Va.  636,  32 
S-  E.  42. 

In  a  case,  therefore,  where  the  equi- 
table grounds  relied  on  would  require 
a  rescission  of  the  contract,  and  a  re- 
investment of  the  vendor  with  the  inter- 
est alleged  to  have  been  sold,  a  plea 
by  way  of  special  set-off  under  §  3299 
could  not  be  relied  on;  but  where  no 
rescission  is  asked  for,  and  none  is 
needed,  the  only  purpose  of  the  plea 
being  to  ascertain  the  damage  sustained 
by  reason  of  the  default  of  the  vendor, 
the  plea  can  be  relied  on  anrl  the  de- 
fense made  at  law  under  ihc  statute. 
Watkins  v.  West  Wythcville  Land, 
etc.,  Co.,  92  Va.  1,  22  S.  E.  554. 

G.    EQUITABLE   DEFENSES  ARE 
PERSONAL. 

Though  in  suit  to  collect  assessments 
to  corporate  stock  from  a  subscriber, 
he  may  set  up  under  §  3299  of  the  Va. 
Code  the  defenses  of  failure  of  consid- 
eration, fraud  in  the  procurement  of 
the  contract,  or  any  other  matter  which 
would  entitle  him  to  relief  in  equity, 
yet  those  defenses  are  personal  to  him, 
and  do  not  pass  to  the  transferee  of 
the  stock.  Lewis  v.  Berryville  Land, 
etc.,   Co.,   90  Va.   693,    19   S.    E.    781. 

Principal  and  Surety. — If  in  an  action 
by  a  grantor  against  a  grantee  and  his 


surety,  on  a  bond  given  for  the  pur- 
chase price  of  real  estate,  a  joint  plea 
be  filed  by  principal  and  surety  under 
§  3299  of  the  Va.  Code,  claiming  dam- 
ages for  a  breach  of  warranty  of  the 
title,  and  the  plea  be  found  against  the 
defendants,  the  surety  cannot  alone 
prosecute  a  writ  of  error.  The  defense 
is  personal  to  the  principal;  though,  if 
successfully  made,  it  would  redound  to 
the  benefit  of  the  surety.  The  surety 
has  no  claim  for  damages  against  the 
grantor  for  a  breach  of  covenant  in  a 
deed  to  which  he  is  no  party,  and  un- 
der which  he  acquired  no  interest 
Kinzie  v.  Rieley,  100  Va.  709,  42  S.  E. 
672. 

H.   VERIFICATION  OF  PLEA. 

Where  the  plea  avers  that  the  note 
in  suit  was  made  for  the  balance  of  a 
note  given  for  the  aggregate  of  sundry 
notes,  and  that  in  the  aggregate  there 
was  by  mistake  included  a  note  which 
had  been  paid,  and  that  the  mistake 
had  been  continued  on  into  the  note  in 
suit,  and  was  only  recently  discovered 
by  the  defendant,  it  was  held  that  if 
such  be  a  defense,  it  should  have  been 
made  by  a  sworn  plea  under  the  statute 
or  in  a  court  of  equity.  Keckley  v. 
Bank  of  Winchester,  79  Va.  458;  Va. 
Code,  §  3299;  W.  Va.  Code,  ch.  126, 
§  5.  See  generally,  the  title  PLEAD- 
ING. 

A  plea  of  equitable  offset  under  the 
statute,  must  show  that  the  offset  is 
such  as  may  be  set  up  under  the  stat- 
ute, and  must  be  verified  by  affidavit. 
Watkins  v.  Hopkins,  13  Gratt.  743. 

Reversal  of  Judgment. — Where  a  plea 
filed  under  §  3299  of  the  Va.  Code, 
setting  up  partial  failure  of  considera- 
tion, sufficiently  conforms  to  the  stat- 
ute, but  was  not  sworn  to,  such  defect 
is  not  one  for  which  judgment  will  be 
reversed,  where  upon  a  survey  of  the 
entire  record,  the  judgment  appears  to 
be  substantially  right.  More  especially 
in  this  true,  where  it  does  not  affirma- 
tively appear  that  the  omission  to  swear 
to  it  was  a  subject  of  objection  in  the 
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lower  court.  Grayson  v.  Buchanan,  88 
Va.  251,  13  S.  E.  457,  citing  Fleming  v. 
Toler,  7  Gratt.  310;  Danville  Bank  v. 
Waddill,  27  Gratt  448;  Payne  v.  Grant, 
81  Va.  165. 

L  EFFECT  OF  FAILURE  TO 
PLEAD  EQUITABLE  DE- 
FENSES. 

See  the  titles  INJUNCTIONS; 
JUDGMENTS  AND  DECREES. 

Where  Party  Makes  His  Defense  at 
Law. — It  has  been  repeatedly  decided 
under  this  statute,  that  if  a  defendant 
avails  himself  of  his  right  to  make  his 
defense  at  law,  and  a  judgment  is  given 
against  him,  he  cannot  afterwards  ob- 
tain relief  upon  the  same  ground  in 
equity.  Knott  v.  Seamands,  25  W.  Va. 
99;  Sanders  v,  Branson,  22  Gratt.  364; 
Penn  v.  Reynolds,  23  Gratt.  523;  Bias 
V.  Vickers,  27  W.  Va.  456;  Goolsby  v, 
St.  John,  25  Gratt.  153;  White  v,  Wash- 
ington, 5  Gratt.  648;  Black  v.  Smith, 
13  W.  Va.  780,  799;  Haden  v.  Garden, 
7  Leigh  157.  But  see  W.  Va.  Code,  ch. 
90,  §  22;  Va.  Code,  §  3300. 

If  under  the  provisions  of  the  stat- 
ute a  defendant  avails  himself  of  his 
equitable  defense  in  the  action  at  law, 
and  the  same  is  fairly  tested  on  its  mer- 
its by  issue  on  the  pleas  setting  forth 
the  matters  of  such  defense,  and  such 
issue  is  found  against  the  defendant, 
whether  such  issue  was  one  of  law 
raised  by  demurrer  to  the  plea  or  one 
of  fact  submitted  to  a  jury,  he  will 
thereby  be  precluded  from  setting  up 
the  same  matters  in  a  bill  for  relief 
against  the  judgment  at  law  in  a  court 
of  equity.  Bias  v.  Vickers,  27  W.  Va. 
456. 

"The  statute  giving  the  right  to  a  de- 
fendant to  defend  at  law  or  to  obtain 
relief  in  equity,  if  he  avails  himself 
of  his  right  to  make  his  defense  at  law, 
and  a  judgment  is  given  against  him, 
he  cannot  afterwards  obtain  relief  in 
equity.  1  Bart.  Ch,  Pr.  41;  Penn  v. 
ReyTiolds,  23  Gratt.  523;  Sanders  v. 
Branson,  22  Gratt.  364."  Knott  v,  Sea- 
mands, 25  W.  Va.  103. 


Where  Party  Does  Not  Make  His 
Defense  at  Law. — But  where  a  party  is 
entitled  to  avail  himself  of  an  equitable 
defense  under  the  statute,  but  does  not 
do  so,  and  a  judgment  is  given  against 
him  at  law,  he  will  still  be  entitled  to 
relief  in  a  court  of  equity  under  the 
statute,  and  to  entitle  him  to  relief  in 
equity  against  the  judgment  it  is  not 
necessary  that  he  should  aver  in  his 
bill  any  reason  or  excuse  for  not  avail- 
ing himself  of  such  equitable  defense 
at  law.  Bias  v,  Vickers,  27  W.  Va. 
456,  citing  Ludington  v.  Tiffany,  6  W. 
Va.  11;  Sperry  v.  Gibson,  3  W.  Va. 
522,  compare  Black  v.  Smith,  13  W. 
Va.  800. 

But  this  right  is  limited  or  qualified 
by  the  sixth  section  which  provides: 
"If  a  defendant,  entitled  to  such  plea  as 
is  mentioned  in  the  preceding"  (the 
fifth)  "section,  shall  not  tender  it,  or 
though  he  tender  it,  if  it  be  rejected 
for  not  being  offered  in  due  time,  he 
shall  not  be  precluded  from  such  relief 
in  equity  as  he  would  have  been  entitled 
to  if  the  preceding  section  had  not 
been  enacted.  If  any  issue  in  fact  is 
joined  on  such  plea  and  the  same  be 
found  against  the  defendant,  he  shall 
be  barred  in  equity  upon  the  matters 
alleged  in  the  plea,  unless  upon  such  a 
gtound  as  would  entitle  the  party  to 
relief  in  equity  against  a  judgment  in 
other  cases."  Bias  v,  Vickers,  27  W. 
Va.  456. 

A  party  entitled  to  plead  in  an  ac- 
tion at  law  the  defenses  specified  in  § 
5,  ch.  126,  W.  Va.  Code,  1891,  need 
not  plead  them  in  the  action,  but  may 
avail  himself  of  them  in  equity  without 
any  excuse  for  not  using  them  at  law. 
Jarrett  v.  Goodnow,  39  W.  Va.  602,  20 
S.  E.  575,  citing  Bias  v.  Vickers,  27  W. 
Va.  456. 

Where  parties  fail  to  plead  equitable 
defenses  in  a  court  of  law,  they  are  not 
entitled  to  be  entertained  for  relief 
against  the  judgment  of  law  in  a  court 
of  equity,  unless  they  allege  in  their 
bill  a  good  and  sufficient  excuse  for  not 
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making  the  defense  in  a  court  of  law. 
Shields  v.  McClung.  6  W.  Va.  79;  Slack 
V.  Wood,  9  Gratt.  40. 

An  action  of  assumpsit  having  been 
brought  on  an  agreement  by  the  admin- 
istrator of  Mrs.  M.  and  judgment  re- 
covered against  S.  M.  for  the  purchase 
money  agreed  to  be  paid  by  him  for 
her  dower  right,  the  judgment  is  con- 
clusive, and  S.  M.  cannot  resort  to  a 
court  of  equity  to  set  up  the  defense 
that  there  never  was  a  completed  con- 
tract between  the  parties;  which  de- 
fense he  could  have  set  up  at  law  under 
the  general  issue.  Mackey  v,  Mackey, 
29  Gratt.  158. 

EflFcct  of  Withdrawing  Plea.— But  if 
he  files  his  equitable  plea  at  law,  and 
issue  is  taken  thereon,  and  a  trial  had, 
and  verdict  given  against  him,  which 
is  set  aside  by  the  court,  if  he  then 
withdraws  his  pleas,  he  may  still  re- 
sort to  equity  for  relief.  Knott  v,  Sea- 
mands,  25  W.  Va.  99. 

J.  DEFENSES  MAY  BE  PROVEN 
UNDER  PLEA  OF  NONAS- 
SUMPSIT. 

Under  the  statute  allowing  the  de- 
fenses of  failure  in  the  consideration  of 
a  contract,  or  fraud  in  its  procurement, 
or  breach  of  warranty  of  the  title  or 
soundness  of  personal  property,  to  be 
set  up  at  law,  such  defenses  may  be 
proven  under  the  plea  of  nonassumpsit, 
and  it  is  not  necessary  to  make  the  de- 
fense by  a  special  plea  verified  by  affi- 
davit. The  reason  is  that  this  statute 
was  intended  to  enlarge  the  right  of 
defense  theretofore  existing  at  common 
law,  and  not  to  impair  any  previous 
rights,  or  to  take  away  defenses  pre- 
viously allowed  by  law,  and  it  was  en- 
tirely competent,  prior  to  the-  statute, 
according  to  the  practice  of  the  com- 
mon law  to  prove  under  the  plea  of 
nonassumpsit  a  want  of  consideration 
for  the  promise,  or  failure  or  fraud  in 
the  consideration;  in  short,  whatever 
showed  that  there  was  no  existing  debt 
due.  Columbia  Ace.  Ass'n  v.  Rockc>, 
93   Va.   678,  25   S.    E.   1009,   approving 


Organ  Co.  v.  House,  25  W.  Va.  88; 
Davis  V.  Baxter,  2  Pat.  &  H.  133,  but 
disapproving  Keckley  v.  Bank,  79  Va. 
458.   X 

K.    HOW  STATUTE  OF  LIMITA- 
TIONS  PLEADED. 

The  general  rule  that  the  statute  of 
limitations  must  be  specially  pleaded 
has  no  application  to  a  plc"  of  equitable 
set-off  under  §  3299  of  the  Va.  Code. 
The  only  replication  which  is  allowed 
to  such  plea,  under  §  3300  of  the  Code, 
is  a  general  replication,  and  under  that 
replication  the  plea  of  the  statute  of 
limitations  may  be  relied  on.  Sexton 
V.  Aultman,  92  Va.  20,  22  S.  E.  838. 
See  generally,  the  title  LIMITA- 
TION OF  ACTIONS. 

A  defendant  may  make  the  defense 
of  set-off,  other  than  the  equitable  set- 
off under  §  3299  of  the  Va.  Code,  either 
by  a  formal  plea,  or  by  a  notice  of 
the  set-off,  accompanied  by  an  account 
of  set-offs.  If  the  defense  be  by  plea, 
the  plaintiff  must  reply  specially;  but, 
if  the  defense  be  by  notice,  there  can 
be  no  replication,  and  the  act  of  lim- 
itations may  be  relied  on  without  fur- 
ther pleading.  Sexton  v.  Aultman,  92 
Va.   20,   22   S.    E.    838. 

L.    RULES  OF  EQUITY  PREVAIL 
IN  COURT  OF  LAW. 

When  in  a  court  of  law  the  defend- 
ant's defenses  are,  under  the  statute, 
equitable  pleas,  the  rules  of  equity  pre- 
vail, and  he  is  entitled  to  the  same  re- 
lief as  if  in  a  court  of  equity.  Brown 
V.  Rice,  76  Va.  629;  Caldwell  v.  Craig, 
21  Gratt.  132;  Guarantee  Co.  v.  Bank, 
95  Va.  480,  28  S.  E.  909. 

"Section  3299  of  the  Code  was  en- 
acted for  the  purpose  of  allowing  cer- 
tain equitable  defenses  to  be  made  at 
law,  and  the  defendant,  on  the  issues 
tendered  by  that  plea,  had  the  right 
to  make  the  same  defense  as  if  sued 
in  equity.  The  defense  was  equitable, 
though  made  at  law,  and  the  same  rules 
apply  in  each  forum."  Guarantee  Co. 
V.  Nat.  Bank,  95  Va.  480,  28  S.  E.  909. 
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Failure  of  Consideration. — Where  the 
plaintiff  sues  the  defendant  at  law  on 
bond  given  for  the  purchase  money  of 
land,  and  the  defendant  sets  up  the  de- 
fense of  equitable  setoflf  (under  §  3299 
of  the  Code  of  Va.)  for  the  value  of  a 
deficiency  in  the  quantity  of  the  land 
sold,  the  rules  governing  in  an  equitable 


forum  are  applicable,  and  the  plaintiff 
may  rebut  the  claim  of  the  defendant 
by  any  evidence  which  would  have  been 
appropriate  to  his  defense  had  the  de- 
fendant elected  to  proceed  by  bill  in 
equity.  Caldwell  v.  Craig,  21  Gratt. 
132. 


Actio  Personalis  Moritur  Cum  Persona. 

See  the  title  ABATEMENT,  REVIVAL  AND  SURVIVAL,  ante,  p.  2. 

Active  Trusts. 

See  the  title  TRUSTS  AND  TRUSTEES. 

ACTIVE  RECEIVERS.— In  State  Bank  v.  Domestic  Sewing  Machine  Co., 
99  Va.  418,  39  S.  E.  141,  it  is  said:  "There  is  a  well  recognized  distinction, 
by  the  authorities,  between  passive  receivers,  who  merely  preserve  the  prop- 
erty, collect  the  assets,  and  report  the  fund  to  the  court  for  distribution,  and 
active  receivers,  to  whom  are  confided  the  management  of  going  concerns. 
The  powers  of  the  latter  are  necessarily  very  much  broader  than  those  of  the 
iormer."    See  also,  the  titles  RECEIVERS;  TRUSTS  AND  TRUSTEES. 

ACT  OF  GOD.— See  the  titles  CARRIERS;  DEATH  BY  WRONGFUL 
ACT;  MASTER  AND  SERVANT;  NEGLIGENCE. 

In  Friend  v.  Woods,  6  Gratt.  195,  it  is  said:  "In  a  note  to  the  case  of  Coggs 
V,  Barnard,  in  the  American  edition  of  Smith's  Leading  Cases,  43  Law  Lib.  180, 
the  American  decisions  are  collated  and  reviewed,  and  a  definition  is  given  to 
the  expression  act  of  God,  which  expresses,  I  think,  with  precision,  its  true 
meaning.  The  true  notion  of  the  exception  is  there  held  to  be  'those  losses  that 
are  occasioned  exclusively  by  the  violence  of  nature;  by  that  kind  of  force  of 
the  elements,  which  human  ability  could  not  have  foreseen  or  prevented;  such 
as  lightning,  tornadoes,  sudden  squalls  of  wind*  'The  principle  that  all  human 
agency  is  to  be  excluded  from  creating  or  entering  into  the  cause  of  mischief, 
m  order  that  it  may  be  deemed  the  act  of  God,  shuts  out  those  cases  where  the 
natural  object  in  question  is  made  a  cause  of  mischief,  solely  by  the  act  of  the 
captain  in  bringing,  his  vessel  into  that  particular  position  where  alone  that 
natural  object  could  cause  mischief;  rocks,  shoals,  currents,  etc.,  are  not,  by 
their  own  nature  and  inherently,  agents  of  mischief  and  causes  of  danger,  as 
tempests,  lightning,  etc.,  are.'  The  act  of  God  which  excuses  the  carrier  must 
therefore,  I  think,  be  a  direct  and  violent  act  of  nature." 

In  Sanders  v.  Coleman,  97  Va.  694,  34  S.  E.  621,  it  is  said:  "Under  the  ex« 
pression  the  act  of  God  is  comprehended  all  misfortunes  and  accidents  arising 
from  inevitable  necessity  which  human  prudence  could  not  foresee  or  prevent." 

In  McGraw  v.  B.  &  O.  R.  Co.,  18  W.  Va.  364,  it  is  said:  "It  is  claimed  by  the 
counsel  for  plaintiff  in  error,  that  the  loss  of  the  property  in  this  case  was  occa- 
sioned by  the  act  of  God,,  and  that  the  company  is  not  liable.  It  has  been  de« 
termined,  that  'such  an  accident  as  could  not  happen  by  the  intervention  of 
man,  as  storms,  lightning  and  tempests,*  (Lord  Mansfield  in  Forward  v.  Pittard, 
1  T.  R.  27);  'those  losses  that  are  occasioned  by  the  violence  of  nature  by 
that  kind  of  force  of  the  elements,  which  human  ability  could  not  have  foreseen 
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or  prevented,  such  as  lightning,  tornadoes,  sudden  squalls  of  wind,'  (Friend  v. 
Woods,  6  Gratt.  1^);  'an  extraordinary  convulsion  of  nature'  (Id.  196;)  *a  di- 
rect visitation  of  the  elements,  against  which  the  aids  of  science  and  skill  are  of 
no  avail'  (Id.  196);  'physical  causes  which  are  irresistible,  which  human  fore- 
sight and  prudence  cannot  anticipate,  nor  human  skill  and  diligence  prevent, 
such  as  loss  by  lightning,  storms,  inundations  and  earthquakes  and  the  un- 
known dangers  to  navigation,  which  are  suddenly  produced  by  their  violence' 
(McCall  V.  Brock,  5  Strobh.  119),  are  the  acts  of  God  or  inevitable  accidents." 

Freezing  weather  coming  especially  in  that  season  of  the  year  when  such 
weather  may  be  expected  cannot  be  brought  within  the  definition  of  act  of 
God.    McGraw  v.  B.  &  O.  R.  Co.,  18  W.  Va.  361,  41  Am.  Rep.  696. 

A  sudden  rain  rendering  the  roadbed  of  the  railroad  company  unsafe  where 
the  company  had  exercised  not  only  ordinary  but  extraordinary  care  to  main- 
tain a  safe  roadbed,  was  held  to  be  within  the  definition  of  act  of  God. 
Binns  v,  R.  &  D.  R.  Co.,  88  Va.    891,  14  S.  E.  701. 

Illness. — It  has  been  held  that  illness  being  beyond  the  power  of  man  to 
control  or  prevent  is  an  act  of  God.  Sanders  v.  Coleman,  97  Va.  694,  34  S. 
E.  621. 

i\ctual  Damages. 

See  the  title  DAMAGES. 

ACTUAL  EVICTION.— In  Knotts  v.  McGregor,  47  W.  Va.  566,  35  S.  E. 
901,  it  is  said:  "In  order  to  constitute  a  breach  of  warranty  in  the  case  of  land- 
lord and  tenant,  there  must  be  an  actual  eviction  from  the  premises.  1  Tayl. 
I^andl.  &  Ten.,  §§  337,  378,  381.  An  actual  eviction  is  an  actual  expulsion  of  the 
tenant  out  of  all  or  some  part  of  the  demised  premises, — a  physical  ouster  or 
dispossession  from  the  very  thing  granted,  or  some  substantial  part  thereof. 
11  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  459;  2  Minor,  Inst.  757;  Briggs  v.  Hall, 
4  Leigh  484."    See  also,  the  title  LANDLORD  AND  TENANT. 

ACTUAL  KNOWLEDGE.— In  Fischer  v,  Lee,  98  Va.  163,  35  S.  E.  441, 
it  is  said:  "A  knowledge  of  facts  sufficient  to  put  a  person  upon  inquiry  is 
equivalent,  in  contemplation  of  law,  to  actual  knowledge  by  him  of  the  hidden 
facts  to  which  the  diligent  pursuit  of  the  inquiry  suggested  by  the  known  facts 
would  have  led."    See  also,  KNOWLEDGE.    And  see  the  title  NOTICE. 

ACTUALLY. — ^Actually  Occupying. — A  statute  provided^  that  in  an  action 
of  ejectment  the  person  actually  occupying  the  premises  should  be  named  de- 
fendant in  the  declaration.  In  construing  this  provision  the  court  says:  "The 
term  actually  occupying  the  premises,  as  used  in  the  statute,  is  not  confined  to 
one  who  has  his  home  and  dwelling  place  upon  the  premises,  but  embraces  one 
who  is  in  actual  possession  by  the  ordinary,  visible,  continuing  acts  of  owner- 
ship which  has  produced  a  change  in  their  condition,  giving  them  the  appearance 
of  being  used.  So  the  term  is  used  in  the  cases  of  Taylor  v.  Burnsides,  1  Gratt. 
1^5;  Overton  v.  Davisson,  1  Gratt.  211.  And  such  actual  possession  once  taken 
and  held  by  fencing  a  field  and  cultivating  crops  is  presumed  to  continue 
until  the  contrary  appears;  throughout  the  winter  season, — the  month  of  January, 
for  example,  as  in  this  case, — although  no  visible  use  m-^y  then  be  made  of  the 
premises  other  than  the  fact  of  having  it  inclosed  or  fenced  in."  Clark  v. 
Perdue,  40  W.  Va.  300,  21  S.  E.  737.    See  also,  the  title  EJECTMENT. 

Actually  Realized. — A  vendee  was  upon  the  delivery  of  a  deed  to  execute  an 
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obligation  to  pay  the  vendor  **one-third  of  the  proceeds  of  any  sale  or  sales 
which  may  be  actually  realized;"  in  construing:  this  contract  the  court  says: 
"The  words  actually  realized  do  not  mean  profit  or  net  proceeds,  but  simply 
guard  Caperton  against  liability  for  purchase  money  lost  by  insolvency,  not 
actually  collected."    Caperton  v,  Caperton,  36  W.  Va.  479,  15  S.  E.  259. 

A.ctual  Notice. 

See  the  title  NOTICE. 

ACTUAL  POSSESSION.— See  the  title  ADVERSE  POSSESSION. 

Actual  possession  of  land  is  prima  facie  evidence  of  ownership  in  fee.  Teass 
V.  St.  Albans,  38  W.  Va.  1,  17  S.  E.  400. 

In  Olinger  v.  Shepherd,  12  Gratt.  473,  it  is  said:  "Actual  possession  of  part 
of  a  tract  of  land  under  a  bona  fide  claim  and  color  of  title  to  the  whole,  is 
possession  of  the  whole,  or  so  much  thereof  as  is  not  in  the  adverse  possession 
of  others." 

"A  husband  is  in  actual  possession  proper,  that  is,  by  some  visible  mark  of 
ownership,  of  a  part  of  a  tract  of  land,  the  sole  and  separate  property  of  his  wife. 
There  being  nothing  to  countervail  it,  he  has  thereby  constructive  actual  pos- 
session of  the  residue, — that  is,  actual  possession  of  the  tract, — on  the  principle 
that  such  possession  of  a  part  is  possession  of  the  whole,  within  the  purview  of 
the  statute  of  limitations."  Holly  River  Coal  Co.  v.  Howell,  36  W.  Va.  489,  15 
S.  E.  214. 

ACTUAL  PRESENCE.— In  Baldwin  v.  Baldwin,  81  Va.  410,  it  is  said:  "What 
is  *in  presence  of  the  testator*  has  been  often  the  subject  of  judicial  investi- 
gation and  construction.  Actual  presence  is  being  bodily  in  the  precise  spot 
indicated.  Constructive  presence  is  being  so  near  to,  or  in  such  relation  with 
the  parties  actually  in  a  designated  place  as  to  be  considered  in  law  as  being 
in  the  place.  He  who  is  incapable  of  giving  his  consent  to  an  act  is  not  to  be 
sonsidered  present,  although  he  be  actually  in  the  place.  It  would  seem  that  a 
lunatic,  or  a  person  sleeping  when  the  act  was  done,  could  not  be  considered 
present."    See  also,  the  title  WILLS. 

ACTUAL  SEIZIN.— See  SEIZIN. 

ADDENDUM.— In  Shirley  v.  Rice,  79  Va.  445,  it  is  said:  "The  paper,  or  the 
addendum  to  the  report,  called  'the  supplemental  report,*  is  no  part  of  the  com- 
missioner's report,  nor  can  it  be  properly  treated  as  a  part  of  the  record  at  all." 
See  generally,  the  title  COMMISSIONERS  IN  CHANCERY. 

Ademption  of  Le{(acies. 

See  the  title  WILLS. 

ADEQUATE  REMEDY  AT  LAW. 

I.  Bale  Stated  and  Applied,  i62. 
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1.  Relief  Refused  on  Gronnd  of  Kzistence  of  Legal  Remedy,  163. 
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IL  Exceptions  to  and  Modifications  of  Bole,  i69. 

A.  Remedy  Must  Be  Fall  and  Complete,  169. 

B.  Where  Resort  to  Law  Prevented  by  Opposite  Party,  170. 

C.  Concnrrent  Jurisdiction  of  Ekiuit?  and  Law,  171. 

D.  Retention  for  Complete  Relief ,  171. 

III.  Pleading  and  Proof,  173. 

IV.  Raising,  Waiving  and  Caring  Objection,  i74. 

A.  Manner  of  Raising,  174. 

B.  Waiver  of  Objection,  174. 

V.  Form  of  Dismissal  on  Ground  of  Adequate  Legal  Remedy, 

174. 

CROSS  REFERENCES, 

See  the  titles  BILL  IN  EQUITY;  DEMURRERS;  FRAUD  AND  DECEIT; 
INJUNCTIONS;  JUDGMENTS  AND  DECREES;  JURISDICTION;  MIS- 
TAKE AND  ACCIDENT;  PLEADING;  RESCISSION,  CANCELLATION 
AND  REFORMATION;  SPECIFIC  PERFORMANCE.  See  also,  the  various 
other  titles  in  this  work  involving  the  exercise  of  equity  jurisdiction. 


I.  Rule  Stated  and  Applied. 

A.   STATEMENT  OF  RULE. 

Existence  of  Legal  Remedy  as  De- 
termining Jurisdiction  of  Equity. — It  is 
a  well  established  principle  of  equity 
jurisprudence  that  equity  has  no  juris- 
diction where  there  is  a  full,  complete 
and  adequate  remedy  at  law.  Maupin 
«/..  Whiting,  1  Call  224;  Bacheldor  v,  El- 
liott, 1  Hen.  &  M.  10;  Nicolson  v.  Han- 
cock, 4  Hen.  &  M.  491;  Saunders  v, 
Marshall,  4  Hen.  &  M.  455;  Stanard 
V.  Rogers,  4  Hen.  &  M.  438;  Yancy  v. 
Fenwick,  4  Hen.  &  M.  423;  Smith  v. 
Marks,  2  Rand.  449;  Poage  v.  Bell,  3 
Rand.  586;  Bowyer  v.  Creigh,  3  Rand. 
25;  Head  v.  Muir,  3  Rand.  122;  Hamil- 
ton V.  Shrewsbury,  4  Rand.  427;  Mose- 
ley  V,  Boush,  4  Rand.  392;  Poage  v. 
Wilson,  2  Leigh  490;  Hardins  v,  Hardin, 
2  Leigh  572;  Harvey  v.  Fox,  5  Leigh 
444;  Bassett  v.  Cunningham,  7  Leigh 
402;  Hudson  v.  Kline,  9  Gratt.  379; 
Morrison  v.  Speer,  10  Gratt.  228;  Beck- 
ley  V.  Palmer,  11  Gratt.  625;  Steed  v. 
Baker,  13  Gratt.  380;  Goolsby  v.  St. 
John,  25  Gratt.  146;  Green  v.  Spaulding, 
76  Va.  411;  Stearns  v.  Harman,  80  Va. 
48;  NeflF  v.  Baker,  82  Va.  401,  4  S.  E. 
62a;  S.  V.  R.  Co.  V,  Robinson,  82  Va. 
542;    Barnett   v.    Barnett,    83    Va.    511, 


2  S.  E.  733;  Cleaver  v,  Matthews,  83 
Va.  801,  3  S.  E.  439;  Nelson  v.  Hamner, 
84  Va.  909,  6  S.  E.  462;  Graveley  v. 
Graveley,  84  Va.  145,  4  S.  E.  218:  Buf- 
falo V.  Pocahontas,  85  Va.  222,  7  S.  E. 
238;  Goddin  v.  Bland,  87  Va.  706,  13 
S.  E.  145;  Witz  z/.  Mullin,  90  Va.  805, 
20  S.  E.  783;  Brown  v.  Chapman,  90 
Va.  174,  17  S.  E.  855;  Pearson  v.  Board 
of  Supervisors,  91  Va.  322,  21  S.  E.  483; 
Otey  V.  Stuart,  91  Va.  714,  22  S.  E.  513; 
Va.  Min.  Co.  v.  Wilkinson,  92  Va.  98, 
22  S.  E.  839;  Virginia,  etc.,  Coal  Co. 
V.  Kelly,  93  Va.  332,  24  S.  E.  1020; 
Louisville,  etc.,  R.  Co.  v.  Taylor,  93 
Va.  226,  24  S.  E.  1013;  Collins  v,  Sut- 
ton, 94  Va.  127,  26  S.  E.  415;  Sulphur 
Mines  Co.  v.  Boswell,  94  Va.  485,  27 
S.  E.  24;  Boston  Blower  Co.  v.  Carman 
Lumber  Co.,  94  Va.  94,  26  S.  E.  390; 
Snyder  v.  Grandstaff,  96  Va.  473,  31 
S.  E.  647;  Southern  R.  Co.  v.  Franklin, 
etc.,  R.  Co.,  96  Va.  693,  32  S.  E.  485; 
Commercial  Bank  v.  Cabell,  96  Va.  552. 

32  S.  E.  53;  Buck  v.  Ward,  97  Va.  209, 

33  S.  E.  513;  Kane  v.  Virginia,  etc.,  Co., 
97  Va.  329,  33  S.  E.  627;  Marye  v. 
Diggs,  98  Va.  749,  37  S.  E.  315;  Shickel 
V.  Berryville,  etc.,  Co.,  99  Va.  88,  37 
S.  E.  813;  Jones  v.  Tunis,  99  Va.  220, 
37  S.  E.  841;  Langford  v.  Taylor,  99 
Va.    577,    39    S.    E.    223;    Hancock    v. 
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Whitehall,  etc.,  Co.,  100  Va.  443,  41 
S.  E.  860;  Venable  v.  Stamper,  102 
Va.  30,  45  S.  E.  738;  Michael  v.  Work- 
man, 5  W.  Va.  391;  Gilkeson  v.  Smith, 
5  W.  Va.  128;  Vance  v.  Snyder,  6  W. 
Va.  24;  Franks  v.  Cravens,  6  W.  Va. 
185;  Surber  v.  McClintic,  10  W.  Va. 
236;  Hall  v,  Taylor,  18  W.  Va.  544; 
Alleman  v.  Kight,  19  W.  Va.  201;  White 
V.  Stender,  24  W.  Va.  615;  Schoon- 
over  V.  Bright,  24  W.  Va.  698; 
Miller  v.  Miller,  25  W.  Va.  495;  Bier 
V,  Smith,  25  W.  Va.  830;  Rollins  v. 
Hess,  27  W.  Va.  570;  Kanawha,  etc.. 
R.  Co.  V.  Ryan,  31  W.  Va.  364,  6 
S.  E.  924;  Thompson  v.  Whitaker  Iron 
Co.,  41  W.  Va.  574,  23  S.  E.  795; 
Coombs  V.  Shisler,  47  W.  Va.  373.  34 
S.  E.  763;  Hoke  v.  Davis,  33  W.  Va. 
485,  10  S.  E.  820;  Shepherd  v.  GroflF, 
34  W.  Va.  123,  11  S.  E.  997;  Lance 
V.  McCoy,  34  W.  Va.  416,  12  S.  E.  728; 
Howell  V,  Thomason,  34  W.  Va.  794, 
12  S.  E.  1088;  Van  Dorn  v,  Lewis  Co., 
etc.,  38  W.  Va.  267,  18  S.  E.  579;  Hall 
V,  Scites,  38  W.  Va.  691,  18  S.  E. 
895;  Riddle  v.  Town  of  Charlestown,  43 
W.  Va.  796,  28  S.  E.  831;  Burns  v. 
Mearns,  44  W.  Va.  744,  30  S.  E.  112; 
Lazzell  V.  Garlow,  44  W.  Va.  466,  30 
S.  E.  171;  Carberry  v.  West  Virginia, 
etc.,  R.  Co.,  44  W.  Va.  260,  28  S.  E. 
694;  Horner,  etc.,  Co.  v,  Fawcett,  50  W. 
Va.  487,  40  S.  E.  564;  Hickok  v.  Caton, 
53  W.  Va.  46,  44  S.  E.  178;  Sprinkle 
V.  Duty,  54  W.  Va.  559,  46  S.  E  557; 
Brent  v.   Peyton,  1   Rob.  604. 

On  the  other  hand  it  is  equally  well 
settled  that  where  there  is  no  certain, 
complete  and  adequate  remedy  at  law, 
equity  will  always  take  jurisdiction  and 
grant  the  desired  relief.  Hawkins  v, 
Depriest,  4  Munf.  469;  Bowyer  v. 
Creigh,  3  Rand.  25;  Knifong  v.  Hen- 
dricks, 2  Gratt.  212,  44  Am.  Dec.  385; 
Manchester  Mills  v,  Manchester,  25 
Gratt.  825;  Tillar  v.  Cook,  77  Va. 
477;  Feckheimer  v.  National  Exch. 
Bank,  79  Va.  80;  Vilwig  v.  Bait.,  etc., 
R.  Co.,  79  Va.  449;  McMullin  v.  San- 
ders, 79  Va.  356;  Stearns  v.  Harman, 
80  Va.  48;  Moore  v,  Steelman,  80  Va.  I 


331;  Campbell  r.  Rust,  85  Va.  653,  8 
S.  E.  664;  Meek  v.  Spracher,  87  Va. 
162,  12  S.  E.  397;  Grubb  v.  Starkey,  90 
Va.  831,  20  S.  E.  784;  Stuart  v,  Pennis, 
91  Va.  688,  22  S.  E.  509;  Virginia,  etc., 
Co.  V.  Kelly,  93  Va.  332.  24  S.  E  1020; 
Jones  V.  Murphy,  93  Va.  214,  24  S.  E. 
825;  Masonic  Temple  Assoc,  v.  Banks, 
94  Va.  695,  27  S.  E.  490;  Sulphur  Mines 
Co.  V,  Boswell,  94  Va.  480,  27  S.  E. 
24;  National  Life  Assoc,  v.  Hopkins, 
97  Va.  167.  33  S.  E.  539;  Lowman  z/. 
Crawford,  90  Va.  688,  40  S.  E.  17,  7 
Va.  Law  Reg.  551;  Keister  v,  Cubine, 
101  Va.  768,  45  S.  E.  285;  Moomaw  v. 
Fairview  Cem.  Co.,  2  Va.  Dec.  509; 
Walker  v.  Hunt,  3  W.  Va.  491;  Kuhn 
V.  Mack,  4  W  Va.  186;  Pumphry  v. 
Brown,  5  W  Va.  107;  Ralphsnyder  v, 
Ralphsnyder,  17  W.  Va.  28;  Kerr  v. 
Hill,  27  W.  Va.  576;  Nease  v.  .^tna  Ins. 
Co.,  32  W.  Va.  283,  9  S  E.  233;  Norfolk, 
etc.,  R.  Co.  V.  McGarry,  42  W.  Va.  395, 
2C  S.  E.  297;  Honaker  v.  Board  of  Ed- 
ucation, 42  W.  Va.  170,  24  S.  E.  544; 
Cleavenger  v.  Franklin  Fire  Ins.  Co., 
47   W.  Va.   595,  35   S.   E.  998. 

Meaning  of  Phrase  "Adequate  Rem- 
edy."— "The  terms  adequate  remedy  are 
relative.  An  adequate  remedy  must 
be  accommodated  to  the  wrong  which 
is  to  be  redressed  by  it.  The  manifest 
analogy  between  an  adequate  remedy 
and  its  correlative  wrong,  limits  the 
progress  of  the  former  by  the  extent 
of  the  latter.  The  remedy,  which  doth 
more  than  redress  the  wrong,  is  not 
adequate, — so  far  as  it  goeth  beyond 
the  wrong,  is  not  a  remedy,  unless  its 
metaphorical  sense,  in  which  it  is  here 
used,  vary  from  its  proper  sense,  any 
more  than  the  remedy  in  medicine, 
whose  virtue  and  efficacy  are  adapted 
peculiarly  to  some  certain  disease,  and 
are  adequate  to  it,  can  be  called  a  rem- 
edy for  a  different  disease."  Executors 
of  Rose  V.  Nicholas,  Wythe  268. 

"A  remedy  cannot  be  said  to  be  fully 
adequate  to  meet  the  justice  and  ne- 
cessities of  a  case  unless  it  reaches  the 
end  intended,  and  actually  compels  a 
performance   of  the   duty  in   question. 
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Such  other  remedy,  in  order  to  consti- 
tute a  bar  to  mandamus,  must  be  ade- 
quate to  place  the  injured  party,  as 
nearly  as  the  circumstances  of  the  case 
will  permit,  in  the  position  which  he  oc- 
cupied before  the  injury  or  omission 
complained  of.  The  controlling  ques- 
tion is  not,  has  the  party  a  remedy,  but 
is  that  remedy  fully  commensurate  with 
the  necessities  and  rights  of  the  party 
under  all  the  circumstances  of  the  par- 
ticular case?*'  Sinclair  v.  Young,  100 
Va.  284,  40  S.  E.  907,  quoting  Rich- 
mond, etc.,  R.  Co.  V.  Brown,  97  Va.  26, 
33,  32  S.  E.  775.  See  the  title  MAN- 
DAMUS. 

Remedy  Must  Lie  against  Same  Per- 
son of  Whom  Equitable  Relief  Sought. 
— The  rule  that  a  court  of  equity  has  no 
jurisdiction  to  relieve  a  party  who  has 
a  remedy  at  law,  applies  only  to  cases 
in  which  the  legal  remedy  lies  against 
the  same  person  o^  whom  the  relief 
in  equity  is  sought.  Jackson  v.  Turner, 
6  Leigh  119. 

Jurisdiction  Not  Ousted  by  Subse- 
quent Legal  Remedy. — Equity  once 
having  jurisdiction  of  a  subject  matter 
i^ecause  there  was  no  remedy  at  law, 
or  because  the  remedy  at  law  was  in- 
adequate, does  not  lose  such  jurisdic- 
tion merely  from  the  fact  that  courts 
of  law  afterwards  give  the  same  or 
similar  relief.  This  original  jurisdiction 
to  grant  relief  by  courts  of  equity  is 
neither  impaired  by  the  assumption  of 
the  same  powers  by  courts  of  law,  nor 
by  the  extension  to  those  courts  of  such 
powers  by  the  legislature  unless  the 
statute  conferring  such  jurisdiction  uses 
restrictive  or  prohibitory  words.  Hoge 
V.  Fidelity,  etc.,  Co.,  103  Va.  1,  48  S. 
E.  494;  Steinman  v.  Vicars,  99  Va.  595, 
39  S.  E.  227;  Kelly  v.  Lehigh  Mining, 
etc.,  Co.,  98  Va.  405,  36  S.  E.  511; 
Lyttle  V.  Cozad,  21  W.  Va.  183;  White 
t;.  Stender,  24  W.  Va.  615. 

This  doctrine  has,  however,  no  ap- 
plication to  a  case  where  the  jurisdic- 
tion of  the  court  of  law  and  the  court 
of  equity  is  concurrent  and  where  the 
litigant  has  been  first  impleaded  in  a 


court  of  law,  and  the  machinery  of  that 
court  is  as  adequate  to  afford  the  de- 
fendant a  full  and  unembarrassed  de- 
fense as  a  court  of  equity  would  be. 
In  such  a  case  he  must  make  his  de- 
fense in  the  court  of  law,  and  his  failure 
to  do  so  does  not  entitle  him  to  relief 
in  a  court  of  equity.  Hoge  v.  Fidelity, 
etc.,  Co.,  103  Va.  1,  48  S.  E.  494. 

The  right  of  the  assignee  of  a  bond 
to  demand  payment  thereof  in  a  court 
of  equity,  which  existed  before  the  stat- 
ute authorizing  him  to  sue  at  law  in 
his  own  name  upon  the  assignment,  is 
not  impaired  by  the  statute;  but  the 
btter  remedy  is  cumulative  and  addi- 
tional to  the  former.  Winn  v,  Bowles, 
6  Munf.  23. 

The  power  of  chancery  courts  to  ap- 
point guardians  is  not  taken  from  them 
by  §  11,  ch.  129,  Code  of  1849,  confer- 
ring that  power  on  circuit,  county  and 
corporation  courts.  Durrett  v.  Davis, 
24  Gratt.  302.  See  the  title  GUARD- 
IAN AND  WARD. 

Effect  of  Previous  Improper  Resort 
to  Court  of  Law. — Where  a  case  was 
originally  and  exclusively  proper  for 
the  jurisdiction  of  a  court  of  equity  the 
latter  court  is  not  deprived  of  its  juris- 
diction by  a  previous  nugatory  and  im- 
proper resort  to  a  court  of  law.  Haw- 
kins V.  Depriest,  4  Munf.  469;  Oswald 
Co.  V.  Tyler,  4  Rand.  19;  Corrothers  v. 
Board,  etc.,  16  W.  Va.  527. 

B.  APPLICATIONS  OF  RULE. 
1.  Relief  Refused  on  Ground  of  Ex- 
istence of  Legal  Remedy. 
Equity  Will  Not  Take  Jurisdiction  to 
Evade  the  Law. — It  is  not  sound  rea- 
soning that  the  fact  that  a  party  will 
lose  his  debt  at  law,  if  the  statute  of 
limitations  be  pleaded,  is  sufficient 
ground  for  equitable  jurisdiction. 
Courts  are  not  called  upon  to  evade  the 
law,  or  to  assist  others  in  doing  so. 
The  rights  of  parties  should  be  ad- 
justed according  to  the  case  in  hand, 
and  consequences  left  to  take  care  of 
themselves.  Pendleton  v.  Taylor,  77 
Va.  580. 
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No  Jurisdictioii  of  Legal  Claim. — Un- 
der §  1,  ch.  106  of  Acts  of  1882,  a 
court  of  equity  has  no  jurisdiction  of 
a  purely  legal  claim,  and  no  attachment 
can  issue.  Peyton  v,  Cabell,  25  W.  Va. 
540. 

Defenses  Available  at  Law. — It  is  a 
general  principle  that  where  a  party 
may  defend  himself  at  law  equity  will 
not  interfere,  and  where  he  might  have 
done  so  but  has  failed  to  do  it  he  shall 
not  have  relief  by  bill  in  equity  unless 
he  was  prevented  by  fraud  or  accident, 
or  the  act  of  the  opposite  party  un- 
mixed with  negligence  on  his  part. 
Sperry  v.  Gibson,  3  W.  Va.  522. 

"A  court  of  chancery,  should,  to  be 
really  useful  to  the  people  confine  it- 
self to  those  cases  where  a  party  is 
without  remedy  or  relief  at  law,  unless, 
from  circumstances  (which  if  true, 
could  not  be  controlled)  he  was  unable 
to  make  his  defense  at  law."  Alderson 
V.  Biggars,  4  Hen.  &  M.  470. 

As  to  the  application  of  this  rule  to 
equitable  relief  against  judgments  and 
decrees,  see  the  title  JUDGMENTS 
AND  DECREES. 

No  Jurisdiction  in  Equity  to  Give 
Compensation  in  Damages. — As  a  gen- 
eral proposition  courts  of  equity  do  not 
entertain  jurisdiction  to  give  redress  by 
way  of  compensation  or  damages  for 
breaches  of  contracts  and  other  wrongs 
cognizable  at  law.  This  relief  is  only 
given  in  equity  as  incidental  to  other 
relief.  Laidley  v.  Laidley,  25  W.  Va. 
525;  Meze  v.  Mayse,  6  Rand.  658;  An- 
thony V.  Leftwich,  3  Rand.  238;  Ewing 
V  Litchfield,  91  Va.  575,  22  S.  E.  362. 
See  the  title  DAMAGES. 

A  bill  in  any  form  claiming  damages 
for  breach  of  a  contract  cannot  be  en- 
tertained in  equity,  neither  can  unliq- 
uidated damages  be  set  off  in  equity. 
Robertson  v.  Hogsheads,  3  Leigh  667. 

A  suit  for  unliquidated  damages  can- 
not be  entertained  by  a  court  of  equity 
unless  there  is  an  allegation  of  insol- 
vency which  is  established.  Bunting  v. 
Cochran,  99  Va.  558,  39  S.  E.  229,  7 
Va.  Law  Reg.  327. 


Where  Ejectment  Proper  Remedy^ — 

Where  a  widow  claims  to  be  the  sole 
heir  of  her  husband,  she  has  no  right 
to  file  a  bill  in  chancery  against  parties 
claiming  to  be  the  heirs  of  her  hus- 
band, who  are  in  possession  of  the 
lands,  and  the  fact  that  dower  had  been 
assigned  her  in  these  lands  on  motion 
of  the  defendant  would  not  give  equity 
jurisdiction.  Jones  v.  Fox,  20  W.  Va. 
370. 

Where  Replevin  Adequate   Remedy. 

— A  tenant  complaining  of  distress 
made  for  more  rent  than  was  in  arrear 
and  due,  not  having  resorted  to  an  ac- 
tion of  replevin  for  redress,  nor  show- 
ing any  reason  for  failing  to  resort  to 
his  remedy  at  law,  is  not  entitled  to 
relief  in  equity.  Mayo  v,  Winfree,  Z 
Leigh  370. 

Where  Detinue  Proper  Action. — An 
heir  claiming  slaves  which  have  been 
assigned  to  the  widow  for  dower,  title 
having  commenced  while  the  slaves 
were  real  estate,  has  the  legal  title  and 
a  remedy  at  law,  and  the  court  of  chan- 
cery has  no  jurisdiction  to  entertain  a 
bill  to  recover  such  slaves.  A  prayer 
in  the  bill  for  a  ne  exeat  cannot  give 
jurisdiction,  since  the  benefit  of  that 
process  could  be  obtained  by  bail  in 
an  action  of  detinue.  Parks  v,  Rucker, 
5  Leigh  149.  Distribution  of  slaves  if 
recovered,  gives  no  jurisdiction.  Hale 
V.  Clarkson,  23  Gratt  42. 

Neither  will  a  court  of  equity  enter- 
tain a  suit  by  a  trustee  or  cestui  que 
trust  against  purchasers  at  a  sale  under 
an  execution,  at  the  instance  of  parties 
not  claiming  under  the  deed,  to  recover 
the  property,  where  there  is  no  obstacle 
to  their  proceeding  at  law.  Sheppards 
V.  Turpin,  3  Gratt.  373. 

Where  Action  of  Debt  the  Statutory 
Remedy. — A  mandamus  does  not  lie  for 
the  undertaker  of  a  public  bridge,  to 
compel  the  county  court  to  levy  the 
stipulated  reward  in  the  county  levy, 
because  a  specific  remedy  is  given  him 
by  statute  to  recover  the  same  by  an  ac- 
tion of  debt  against  the  justices  refus- 
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ing  to  levy  it  King  William  Justices 
V,  Munday,  2  Leigh  165. 

Equitable  Relief— Failure  to  Prose- 
cute Caveat. — A  person  neglecting  to 
prosecute  a  caveat  to  prevent  the  ema- 
nation of  a  patent  for  land,  is  not  en- 
titled to  relief  in  equity  on  the  ground 
of  a  previous  certificate  of  the  board  of 
commissioners,  under  the  act  of  May, 
1779,  ch.  12,  in  his  favor.  Gooseman  v. 
Martin,  4  Munf.  533. 

Restoration  of  Diverted  Stream. — If 
a  party,  who  is  injured  by  a  diversion 
of  a  watercourse,  restores  the  stream 
to  its  original  channel,  equity  has  no 
jurisdiction  to  grant  redress,  as  it  is 
a  proper  case  for- damages  at  common 
law.  The  only  ground  of  equitable  ju- 
risdiction is  to  prevent  a  threatened  in- 
jury.    Coalter  v.  Hunter,  4  Rand.  58. 

Remedy  by  Statute  for  Collection  of 
Taxes. — Courts  of  equity  will  not  enter- 
tain suits  by  the  commonwealth  to  en- 
force the  collection  of  taxes,  where 
there  are  statutes  prescribing  an  ade- 
quate remedy.  But  if  tnore  be  already 
pending  a  suit  for  the  sal*  of  the  land, 
the  state  or  county  may  come  in  such 
suit  and  collect  its  taxes  there.  The 
county  takes  jurisdiction  in  order  to 
clear  the  title.  Marye  v.  Diggs,  98  Va. 
749,  37  S.  E.  315.  See  the  title  TAX- 
ATION. 

Suits  to  Recover  Subscription  to 
Stock. — Under  the  act  of  December  22, 
1897,  vesting  courts  of  common  law 
with  exclusive  jurisdiction  of  all  suits 
to  recover  unpaid  stock  subscriptions, 
and  providing  that  suit  at  law  should  be 
maintained,  at  which  the  defendant 
shall  be  entitled  to  a  trial  by  jury,  it 
could  not  be  contended  that  equity  still 
had  jurisdiction  in  that  such  act  did  not 
provide  an  adequate  remedy.  Shickel 
V  Berryville,  etc.,  Co.,  99  Va.  88,  37  S. 
E.  813.  See  the  title  STOCK  AND 
STOCKHOLDERS. 

To  Recover  Debts  of  a  County. — A 
county  court  cannot  be  compelled  by 
a  bill  in  chancery  to  issue  an  order 
against  the  county  funds  for  any  debt 


against  the  county,  since  the  statutory 
law  furnishes  the  remedy  in  all  such 
cases  and  must  be  strictly  pursued. 
Hall,  etc.,  Co.  v,  Scites,  38  W.  Va.  691, 
18  S.  E.  895.    See  the  title  COUNTIES. 

When  Complete  Remedy  on  Bonds. — 
A  partnership  executes  bonds  with  a 
surety  to  a  creditor.  After  the  death 
of  one  partner,  and  the  insolvency  of 
the  other,  although  the  surety  is  per- 
fectly solvent,  the  creditor  brings  a 
suit  in  chancery  against  the  represen- 
tative of  the  dead  partner,  and  the  other 
obligors,  seeking  to  charge  the  estate 
of  the  deceased,  or  to  have  payment 
from  the  parties  according  to  their  lia- 
bilities. The  creditor  had  a  complete 
remedy  at  law  on  the  bonds  against 
the  surety,  and  chancery  had  no  juris- 
diction to  entertain  the  bill.  Linney  v. 
Dare,  2  Leigh  588. 

Extinguishment  of  Equity  by  Accept- 
ance of  Bond. — Where  an  annuitant  ac- 
cepts in  exchange  for  the  amount  then 
due  her,  a  bond  and  two  bills  of  ex- 
change, and  afterwards  attempts  to  re- 
cover that  amount  and  the  residue  by 
a  bill  in  equity,  the  acceptance  of  the 
bond  and  bills  extinguished  the  annuity 
in  equity,  and  that  court  hath  no  juris- 
diction of  the  case.  Thornton  v.  Spots- 
wood,  1  Wash.  142. 

Enforcement  of  Promise  of  Emanci- 
pation.— A  court  of  equity  cannot  en- 
force a  promise  by  a  master  that  he 
will  emancipate  his  slave  after  a  cer- 
tain condition  is  performed,  which  con- 
dition has  been  complied  with.  The 
jurisdiction  of  equity  only  extends  to 
cases  where  the  pauper  has  a  legal  right 
to  freedom,  but  there  is  some  impedi- 
ment to  the  assertion  of  that  right  in 
a  court  of  law.  Sawney  v.  Carter,  6 
Rand.  173. 

Enforcement  of  Forfeiture. — Equity 
will  not  enforce  a  forfeiture.  It  will 
not  divest  a  vested  estate  by  enforcing 
a  forfeiture  for  the  breach  of  a  subse- 
quent condition.  In  such  case  the  party 
is  left  to  his  legal  remedy.  Craig  v. 
Hukill,  37  W.  Va.  520,  16  S.  E.  363. 
See  the  title  FORFEITURES. 
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Quieting  Title  Where  Estate  or  Title 
Is  Purely  Legal. — Where  the  estate  or 
title  between  conflicting  claimants  is 
legal  in  nature,  and  legal  remedy  is 
adequate  and  one  party  has  already  re- 
covered in  ejectment  upon  his  claim 
that  party  cannot  sue  in  equity  to  re- 
move the  cloud  from  his  title  arising 
from  such  adverse  claim;  the  party  su- 
ing being  out  of  possession  and  the  ad- 
verse claimant  in  possession.  Clayton 
».  Barr,  34  W.  Va.  290,  12  S.  E.  704. 
See  the  title  QUIETING  TITLE. 

8.  Relief  Granted  in  Absence  of  Ade- 
quate Legal  Remedy. 

Where  a  court  of  law  cannot  carry 
into  effect  the  provisions  of  an  act  of 
assembly,  this  will  be  a  sufficient 
ground  to  give  jurisdiction  in  equity. 
Pleasants  v.  Pleasants,  2  Call  319. 

Where  Action  at  Law  Barred  by  Es- 
toppel.— A  deed  acknowledges  on  its 
face  that  the  purchase  money  has  been 
paid,  though  this  was  not  true.  In  an 
action  of  assumpsit  for  the  purchase 
money  the  defendant  relies  on  the  ac- 
knowledgment as  an  estoppel.  The 
plaintiffs  are  entitled  to  the  aid  of  eq- 
uity, and  may  dismiss  their  action  at 
law,  believing  that  the  estoppel  will 
prevent  a  recovery.  Radcliff  v.  High,  2 
Rob.  271;  Wilson  v.  Shelton,  9  Leigh 
342. 

Disposition  of  Assets  as  Real  or  Per- 
sonal.— Where  it  is  a  question  whether 
insurance  money  for  buildings  de- 
stroyed by  fire  should  be  treated  as 
real  or  personal  assets  and  dis- 
posed of  as  one  or  the  other,  a  court 
of  equity  has  jurisdiction  of  the  ques- 
tion. Portsmouth  Ins.  Co.  v.  Reynolds, 
3S;  Gratt.  613.  See  the  title  INSUR- 
ANCE. 

To  Award  New  Trial.— Where  the 
justices  composing  a  court  leave  the 
bench  after  the  verdict,  so  that  a  mo- 
tion for  a  new  trial  could  not  be  made 
to  them,  a  court  of  equity  has  jurisdic- 
tion to  award  it.  Knifong  v.  Hendricks, 
2  Gratt.  212,  44  Am.  Dec.  385.  See  the 
title  NEW  TRIAL. 


When  Obligor  Could  Not  Sue  at  Law. 

— After  the  death  of  the  obligee,  one  of 
four  joint  obligors  in  a  bond  to  her 
qualifies  as  her  administrator,  and  then 
files  his  bill  against  the  obligors  to  re- 
cover the  amount  of  the  bond.  A  court 
of  equity  has  jurisdiction  to  enforce  the 
claim  because  the  administrator  being 
one  of  the  obligors  could  not  sue  the 
others  at  law.  Rodes  v,  Rodes,  24 
Gratt.  256.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS.  > 

Specific  Execution  of  Award. — Where 
the  remedy  at  law  is  inadequate,  equity 
has  jurisdiction  to  decree  the  specific 
execution  of  an  award.  Smith  v.  Smith, 
4  Rand.  95. 

Specific  Performance — Pretium  Affec* 
tionis — Personal  Services. — While  it  is 
well  settled  that  a  chancery  court  will 
not  ascertain  and  award  damages  in 
any  case  where  specific  performance  or 
other  equitable  relief  would  be  im- 
pioper,  or  where  there  is  an  adequate 
remedy  at  law,  yet  it  is  a  general  rule 
that  courts  of  chancery  will  entertain 
suits  for  specific  performance  when- 
ever there  is  no  adequate  remedy  at 
law,  whether  the  agreement  relates  to 
Irnd  or  to  chattels,  possessing  pretium 
affectionis.  But  they  will  not  entertain 
a  bill  to  specifically  enforce  contracts 
for  personal  services,  or  acts  involving 
skill,  labor  and  judgment.  Campbell  v. 
Rust,  85  Va.  653,  8  S.  E.  664;  Wampler 
V.  Wampler,  30  Gratt.  454. 

As  a  general  rule  equity  will  not  en- 
force specific  performance  of  contracts 
for  the  delivery  of  shares  of  stock;  but 
when  a  purchaser  has  bargained  for  or 
taken  an  option  upon  such  shares  be- 
cjiuse  they  have  to  him  a  unique  and 
speciaj  value,  the  loss  of  which  could 
not  be  adequately  compensated  by  dam- 
ages at  law,  the  chancellor,  in  the  ex- 
ercise of  a  sound  discretion,  may  decree 
specific  execution.  Where  the  remedy 
at  law  would  be  incomplete  and  inade- 
quate because  the  court  of  law  could 
not  give  conditional  or  modified  judg- 
ment, and  would  be  unable  to  preserve 
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the  benefit  of  the  agreement  to  all  the 
parties  interested,  equity  has  jurisdic* 
tion  to  enforce  the  agreement.  Bum- 
gardner  v.  Leavitt,  35  W.  Va.  194,  13 
S.  E.  67. 

It  is  a  general  rule  that  a  court  of 
equity  has  jurisdiction  to  enforce  spe- 
cific performance  of  a  contract  by  a 
defendant  to  do  defined  work  upon  his 
own  property,  in  the  performance  of 
which  the  plaintiff  has  a  material  inter- 
est, and  which  is  not  capable  of  ade- 
quate compensation  in  damages.  Grubb 
V    Starkey,  90  Va.  831,  20  S.  E.  784. 

Transfer  of  Shares  of  Stock — Specific 
Performance. — Where  the  owner  of 
shares  of  stock  in  a  bank  fails,  and  be- 
ing indebted  to  the  bank,  assigns  the 
shares  to  a  trustee,  the  transfer  of 
which  could  only  be  made  upon  the 
books  of  the  bank,  which  refuses  to 
allow  the  transfer  to  be  made,  and  the 
trustee  comes  into  equity  and  asks  that 
it  be  required  to  allow  such  transfer  to 
be  made,  and  to  issue  new  certificates 
therefor,  there  is  no  adequate  remedy 
at  law,  and  relief  can  only  be  given  by 
enforcing  specific  performance  in  a 
court  of  chancery.  Feckheimer  v.  Nat. 
E*ch.  Bk.,  79  Va.  80. 

The  test  of  equity  jurisdiction  in  re- 
spect to  the  enforcement  of  personal 
covenants  is  the  inadequacy  of  the  legal 
remedy  of  damages  in  the  class  of  con- 
tracts to  which  the  particular  instance 
belongs.  Knott  v.  Shepherdstown  Mfg. 
Co.,  30  W.  Va.  790,  5  S.  E.  266. 

Generally  as  to  the  jurisdiction  of  eq- 
uity to  decree  specific  performance,  see 
the  title  SPECIFIC  PERFORM- 
ANCE. 

Injunctions. — One  of  the  most  prolific 
sources  of  equity  judisdiction  which 
calls  for  the  exercise  of  its  remedy  by 
injunction  is  when  there  is  no  adequate 
remedy  at  law,  and  the  act  or  acts  be- 
ing done  or  threatened  unless  inhibited 
will  produce  irreparable  injurjt  Miller 
V,  Crews,  2  Leigh  576;  James  River, 
etc.,  Co.  V.  Anderson,  12  Leigh  278; 
Tuckahoe  Canal  Co.  v,  Tuckahoe,  etc., 


R,  Co.,  11  Leigh  42;  Pixley  v.  Roanoke 
Navigation  Co.,  75  Va.  320;  McFarland 
V,  Dilly,  5  W.  Va.  135;  Walker  v.  Hunt, 
2  W.  Va.  492;  Evans  v,  Taylor,  28  W. 
Va.  184;  Dunn  v.  Baxter,  30  W.  Va. 
672,  5  S.  E.  214.  See  generally,  the  title 
INJUNCTIONS. 

Equitable  Relief  in  Case  of  Failure 
to  Defend  at  Law. — In  a  case  involving 
trust  and  confidence,  and  in  which  it 
appears  reasonable  to  allow  the  com- 
plainant the  benefit  of  the  defendant's 
oath,  relief  may  be  given  in  equity,  al- 
though the  party  neglected  to  make  the 
proper  defense  at  law.  Spencer  v,  Wil- 
son, 4  Munf.  130. 

In  a  suit  upon  an  administration  bond 
for  the  benefit  of  distributees  (two  of 
whom  were  the  administrator),  judg- 
ment was  rendered  against  the  execu- 
tors of  the  security  only,  for  the 
amount  of  the  inventory.  On  a  bill  in 
equity  to  enjoin  this  judgment,  it  ap- 
pearing by  an  ex  parte  settlement  in  a 
county  court,  that  a  considerable  part 
of  the  estate  had  been  bona  fide  dis- 
bursed by  that  administrator,  and 
partly,  to  some  of  the  distributees,  re- 
lief was  given  though  no  defense  had 
been  made  at  law.  Wall  v.  Gressom's 
Distributees,  4  Munf.  110.  Generally  as 
to  equitable  relief  against  judgments, 
see  the  titles  INJUNCTIONS;  JUDG- 
MENTS AND  DECREES. 

Injunction  to  Stay  Waste. — An  in- 
junction to  stay  waste  will  be  denied, 
where  there  appears  to  be  no  impedi- 
ment to  the  action  of  waste  at  law. 
Cutting  V.  Carter,  4  Hen.  &  M.  424. 

In  Bakers  v.  Rustin,  etc.,  Co.,  2  Va. 
Dec.  156,  however,  it  was  held  that  it 
is  not  necessary  in  order  to  obtain  an 
injunction  to  restrain  the  commission 
of  trespass  or  waste,  that  the  plaintiff 
should  aver  or  prove  that  he  could  not 
obtain  adequate  compensation  in  dam- 
ages in  a  suit  at  law.  Whenever  the 
substantive  value  of  the  estate  in  the 
character  in  which  it  is  enjoyed  is  im- 
periled that  is  sufficient  to  invoke  the 
jurisdiction  of  a  court  of  equity.  See 
the  title  WASTE. 
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Injunction  to  Restrain  Nuisance. —  ;  private  rights,  and  are  productive  of  ir- 
The  jurisdiction  of  a  court  of  equity  to  :  reparable  injury.  Bristol,  etc.,  Co.  v, 
restrain  by  injunction  the  creation  or  !  Bristol,  97  Va.  304,  33  S.  E.  588.  See 
continuance  of  a  nuisance,  which  is  |  the  title  MUNICIPAL  CORPORA- 
likely  to  produce   irremediable   injury,  !  TIONS. 

is  well  established  and  constantly  ex-  |  ^  j  mr   j« 

ercised.     Actions  at  law  in  such  cases  i      IL   ExCOptlOnS  tO  and  MOOI- 
afford   no   adequate   redress.     Masonic  ]  ficationS  Of  Rule. 

Temple  Assoc,  v.   Banks,  94  Va.   695,    ^  REMEDY  MUST  BE  FULL  AND 


27  S.  E.  490;  Miller  v,  Trueheart,  4 
Leigh  569;  Pruner  v.  Pendleton,  75  Va. 
516;  Sanderlin  v,  Baxter,  76  Va.  299; 
Wingfield  v,  Crenshaw,  4  Hen.  &  M. 
474;  Switzer  v.  M'Culloch,  76  Va.  777. 
See  the  title  NUISANCES. 

Injunction  to  Restrain  Trespass. — To 
warrant  the  interference  of  equity  to 
restrain  a  trespass  to  land,  in  the  ab- 
sence of  any  other  ground,  the  injury 
ccmplained    of    must    be    irreparable. 


COMPLETE. 
In  General. — The  remedy  must  be 
plain,  for  if  it  be  doubtful  and  obscure 
at  law,  equity  will  assert  a  jurisdiction. 
It  must  be  adequate;  for  if  at  law  it 
falls  short  of  what  a  party  is  entitled 
to,  that  founds  a  jurisdiction  in  equity. 
And  it  must  be  complete;  that  is,  it 
must  attain  the  full  end  and  justice  of 
the  case.  It  must  reach  the  whole  mis- 
chief and  secure  the  whole  right  of  the 


Cresap  v.   Kemble,    26    W.    Va.    603;  j  party  in  a  perfect  manner,  at  the  .pres- 
Bccker  v.  McGraw,  48  W.  Va.  539,  37  I  ent  time  and  in  the   future,  otherwise 


S.  E.  532;  Burns  v.  Mearns,  44  W.  Va. 
744,  30  S.  E.  112;  Hanly  v.  Watterson, 
39  W.  Va.  214,  19  S.  E.  536;  Collins 
V.  Sutton,  94  Va.  127,  26  S.  E.  415; 
Western,  etc.,  Co.  v.  Va.,  etc.,  Co.,  10 
W.  Va.  260;  Callaway  v.  Webster,  98 
Va.  790,  37  S.  E.  276;  Anderson  v.  Har- 
vey, 10  Gratt.  386;  Moore  v.  Steelman, 
80  Va.  331;  .Switzer  v,  M'Culloch,  76 
Va.  777;  Miller  v.  Wills,  95  Va.  337, 
28  S.  E.  337.    See  the  title  TRESPASS. 

Injunction  against  Changing  Sub- 
stance of  Inheritance. — Although  the 
owner  of  lands  has  a  legal  title,  and 
might  maintain  trespass  for  an  injury 
done  to  it  by  raising  iron  ore  upon  it, 
yet  equity  has  jurisdiction  to  enjoin 
another  party,  who  claims  the  land,  for 
taking  ore  from  it,  where  the  trespass 
is  one  which  goes  to  change  the  very 
substance  of  the  inheritance,  by  de- 
stroying the  only  thing  that  gives  value 
to  it.  Anderson  v.  Harvey,  10  Gratt. 
386;  Miller  v.  Wills,  95  Va.  337,  28  S. 
E   337. 

Injunctions  against  Municipal  Corpo- 
rations.— Courts  of  equity  have  jurisdic- 
tion to  enjoin  municipal  corporations 
from  proceedings  which  encroach  upon 


equity  will  interfere  and  give  such  relief 
and  aid  as  the  particular  case  may  re- 
quire. The  jurisdiction  of  a  court  of 
equity  is  therefore  sometimes  concur- 
rent with  the  jurisdiction  of  a  court  of 
law;  it  is  sometimes  exclusive  of  it,  and 
it  is  sometimes  auxiliary  to  it.  Feck- 
heimer  v.  Nat.  Exch.  Bk.,  79  Va.  80. 

It  is  plain  that  where  a  remedy  at 
law  is  far  less  adequate  and  complete 
than  in  equity,  and  where  the  rights  of 
all  concerned  can  be  ascertained  and  de- 
termined in  a  single  suit,  courts  of  eq- 
uity have  concurrent  jurisdiction  with 
courts  of  law.  Nat.  Life  Assoc,  v.  Hop- 
kins, 97  Va.  167,  33  S.  E.  539.  See 
Stuart  V.  Pennis,  91  Va.  688,  22  S.  E. 
509;  Grafton  v.  Reed,  26  W.  Va.  437. 

A  court  of  equity  has  jurisdiction  to 
enjoin  the  sale  of  personal  property  un- 
der an  execution,  where  the  plaintiffs 
claim  the  property  as  owners,  and 
charge  fraud  in  the  sale  of  it  to  them  by 
the  defendant  in  the  execution,  and  col- 
lusion between  him  and  the  judgment 
creditor,  in  the  procurement  of  the 
judgment,  and  otherwise,  and  they  are 
without  complete  remedy  at  law.  Mc- 
Farland  v,  Dilly,  5  W.  Va.  135. 
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A  court  of  equity  will  take  jurisdic- 
tion of  a  bill  of  interpleader  where  it 
appears  either  that  there  is  no  remedy 
at  all  at  law;  or  that  the  legal  remedy 
is  inadequate  for  the  protection  of  the 
party  filing  the  bill.  Oil  Run,  etc.,  Co. 
V.  Gale,  6  W.  Va.  525.  See  the  title 
INTERPLEADER. 

In  cases  where  the  remedy  at  law  was 
considered  doubtful  or  partial,  when  the 
party  applied  to  a  court  of  equity,  it 
was  held  to  be  too  strict  to  deny  him 
admittance  into  that  court  for  relief. 
Spotswood  V.  Higgenbotham,  6  Munf. 
313;  Nease  v.  Mtm  Ins.  Co.,  32  W.  Va. 
283,  9  S.  E.  233;  Cleavenger  v,  Franklin 
Fire  Ins.  Co.,  47  W.  Va.  595,  35  S.  E. 
998.  And  see  Branch  v.  Burnley,  1  Call 
147. 

Where  the  subject  matter  can  be  bet- 
ter disposed  of  in  a  chancery  proceed- 
ing, by  making  all  persons  concerned, 
parties  to  the  suit,  and  having  the 
rights  of  all  adjusted  and  determined,  a 
court  of  equity  has  jurisdiction  of  the 
case,  although  the  question  might  have 
been  decided  in  an  action  at  law.  Char- 
ron  V.  Bos  well,  18  Gratt.  216;  Erskine 
V,  Staley,  12  Leigh  406;  Moore  v.  Holt, 
10  Gratt.  284. 

Where  Difficult  or  Impracticable  to 
Plead  at  Law.  —  Notwithstanding  a 
judgment  against  administrators  as 
such,  in  an  action  of  debt,  to  which  they 
pleaded  "Payment  by  the  intestate," 
and  a  subsequent  judgment,  against 
them  personally,  in  an  action  suggest- 
ing a  devastavit,  to  which  they  pleaded 
"no  waste,"  relief  in  equity  was  granted 
them  in  the  case;  on  the  grounds  that 
the  peculiar  and  perplexed  state  of  the 
assets  made  it  difficult  if  not  impracti- 
cable, to  plead  in  relation  thereto,  at 
law;  and  that  at  the  trial  of  the  second 
action,  their  principal  counsel  was  ab- 
sent, and  their  assistant  counsel  with- 
drew from  the  cause;  in  consequence 
whereof,  they  were  wholly  undefended, 
and  a  verdict,  perhaps  contrary  to  jus- 
tice, was  obtained  against  them,  with- 
out any  negligence  or  default  on  their 
part.    Pendleton  v.  Stuart,  6  Munf.  377. 


Where  it  appears  that  difficulties  may 
attend  the  prosecution  of  his  remedy 
for  the  enforcement  of  certain  rights 
in  an  action  at  law,  a  party  will  be 
permitted  to  enforce  them  in  a  court 
of  equity.  Michael  v.  Workman,  5  W. 
Va.  391.  And  see  Mulliday  v,  Machir, 
4  Gratt.  1. 

Though  a  court  of  law  might  upon 
motion  try  a  question  in  a  sununary 
way,  yet  if  in  that  mode  it  would  not 
afford  as  safe  or  convenient  a  tribunal 
for  the  trial  of  such  question  as  a  court 
of  equity  upon  regrular  pleadings  and 
proofs  this  will  justify  equity  in  as- 
suring jurisdiction.  A  recovers  a  judg- 
ment aginst  B  and  C  who  had  prose- 
cuted the  suit  to  judgment,  as  A*s 
agent,  sues  out  a  fi.  fa.  upon  it,  and 
indorses  on  the  execution,  that  it  is 
partly  for  his,  C's,  own  benefit;  before 
this  execution  is  delivered  to  the  sheriff, 
B  the  debtor,  makes  satisfaction  to  A 
of  the  full  amount  of  the  debt,  and  A 
gives  him  a  receipt  in  full  and  dis- 
charge: Held,  though  B,  the  debtor, 
might  have  made  a  motion  to  quash  the 
execution,  and  thus  had  remedy  at  law, 
yet  a  court  of  equity  has  jurisdiction 
to  give  him  relief  by  way  of  injunction 
to  inhibit  further  proceedings  on  the 
execution.  Crawford  v,  Thurmond,  3 
Leigh  85. 

B.     WHERE    RESORT    TO    LAW 
PREVENTED     BY     OPPOSITE 
PARTY. 
Resort  to  Law  Prevented  by  Fraud. 

— Where  a  defendant  who  had  an  ade- 
quate remedy  at  law  has  been  prevented 
from  resorting  to  it  by  a  fraudulent 
representation  or  promise  of  the  plain- 
tiff, he  ought  to  be  relieved  in  equity. 
Poindexter  v.  Waddy,  6  Munf.  418. 

Where  Remedy  at  Law  Obstructed 
by  Defendant. — In  Johnson  v.  Roanoke, 
etc.,  Co.,  82  Va.  284,  it  was  held  that 
the  employer  having  successfully  ob- 
structed a  contractor's  remedy  at  law, 
the  latter  is  entitled  to  relief  in  a  court 
of  equity.  Decided  on  authority  of  Rad- 
cliff  z/.  High,  2  Rob.  271. 
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C.  CONCURRENT  JURISDICTION 
OF  EQUITY  AND  LAW. 

Fraud. — Courts  of  law  and  courts  of 
equity  have  concurrent  jurisdiction  in 
cases  of  fraud.  White  v.  Jones,  4  Call 
253;  S.  C,  1  Wash.  116;  Haden  v.  Gar- 
den, 7  Leigh  157;  Johnson  v.  Hendley, 
5  Munf.  219;  Poore  v.  Price,  5  Leigh 
52;  Crislip  v.  Cain,  19  W.  Va.  438.  See 
the  titles  FRAUD  AND  DECEIT;  JU- 
RISDICTION. 

"Fraud  and  misrepresentation  are 
among  the  elementary  grounds  of  equi- 
table jurisdiction  and  relief;  where  they 
exist  the  question  of  *an  adequate  rem- 
edy at  law'  can  but  rarely  arise.  It  is 
true  that  the  absence  of  an  adequate 
remedy  at  law^  is  generally  a  sufficient 
ground  of  equitable  jurisdiction;  but 
it  is  equally  true  that  the  existence  of 
a  remedy  at  law  cannot  deprive  courts 
of  equity  of  jurisdiction  in  a  matter 
that  comes  within  the  scope  of 
their  elementary  jurisdiction."  Meek 
V.  Spracher,  87  Va.  162,  12  S.  E.  397. 

Courts  of  common  law  and  of  equity 
have  concurrent  jurisdiction  to  grant 
relief  to  a  vendee  of  land  where  by  rea- 
son of  fraud  of  the  vendor  in  misrep- 
resenting the  quantity,  the  former  is  en- 
titled to  compensation  or  abatement 
from  the  purchase  money.  Kelly  v. 
Riley,  22  W.  Va.  247. 

Though  courts  of  law  and  equity 
have  a  concurrent  jurisdiction  in  cases 
of  fraud,  yet  if  a  suit  be  first  brought 
in  a  court  of  law,  in  which  the  ques- 
tion of  fraud  may  be  tried  and  deter- 
mined, the  party  injured  by  fraud  must 
make  his  defense  there;  and  if  he  neg- 
lect to  do  so,  a  court  of  equity  has  no 
jurisdiction  to  relieve  him.  Haden  v. 
Garden,   7   Leigh   157. 

Mistake  in  Quantity  of  Land. — Eq- 
uity has  jurisdiction  to  give  relief  in 
cases  of  deficiency  or  excess  in  the  es- 
timated quantiy  of  land  sold  on  the 
ground  of  a  mistake.  And  the  fact  that 
a  complete  and  adequate  remedy  at 
law  exists,  will  not  deprive  equity  of 
its   jurisdiction,   as   the   matter    comes 


within  the  scope  of  its  elementary  juris- 
diction. Hull  V,  Watts,  95  Va.  10,  27 
S.   E.  829. 

Repayment  of  Money  Paid  by  Mis- 
take.— -\  court  of  equity  has  jurisdic- 
tion to  decree  the  repayment  of  money 
paid  by  mistake;  notwithstanding  the 
plaintiff's  remedy  by  assumpsit  for 
money  had  and  received.  Wilkins  v, 
Woodfin,  5  Munf.  183.  See  the  title 
MISTAKE  AND  ACCIDENT. 

In  Matters  of  Account. — In  matters 
of  account,  courts  of  law  cannot  give 
so  complete  a  remedy  as  equity,  and 
hence  such  are  per  se  within  the  scope 
of  equitable  jurisdiction,  and  among 
the  most  comprehensive  of  those  ques- 
tions of  which  it  has  assumed  jurisdic- 
tion. Courts  of  law  and  equity  have 
concurrent  jurisdiction  in  matters  of  ac- 
count but  the  difficulties  in  proceeding 
ii:  the  former  court,  and  the  conven- 
ience of  the  latter  to  attain  substantial 
justice,  where  a  discovery  may  be  had, 
where  multiplicity  of  suits  will  be 
awarded,  and  where  fraud,  accident  or 
mistake  is  concerned,  causes  courts  of 
equity  to  be  most  commonly  resorted 
to.  Tillar  v.  Cook,  77  Va.  477.  See 
the  title  ACCOUNTS  AND  AC- 
COUNTING, ante,  p.  82. 

In  Cases  of  Lost  Instruments. — In 
cases  of  lots  instruments  courts  of  law 
and  equity  exercise  concurrent  jurisdic- 
tion. Equity  assumed  jurisdiction  orig- 
inally because  there  was  no  remedy  at 
law,  and  where  the  law  courts  subse- 
quently took  jurisdiction  of  these  cases 
the  equity  jurisdiction  was  not  ousted. 
Lyttle  V.  Cozad,  21  W.  Va.  183;  Hick- 
man V.  Painter,  11  W.  Va.  386;  Mitchell 
V.  Chancellor,  14  W.  Va.  22;  Shields  v. 
Com.,  4  Rand.  541;  Harrison  v.  Field, 
2  Wash.  136;  Hall  v.  Wilkinson.  .15 
W.  Va.  167,  12  S.  E.  1118.  See  the  title 
LOST  INSTRUMENTS  AND  REC- 
ORDS. 

D.   RETENTION  FOR  COMPLETE 
RELIEF. 
In    General. — No    question   is    better 
settled  than  that  where  a  court  of  chan- 
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eery  has  jurisdiction  for  one  purpose, 
it  will  not  send  the  parties  back  to  a 
court  of  law,  but  will  retain  the  juris- 
diction for  all  purposes,  and  do  com- 
plete justice  between  the  parties.  Love 
V,  Braxton,  Wythe  144;  Chichester  v. 
Vass,  1  Munf.  98;  Chinn  v,  Heale,  1 
Munf.  63;  Stuart  v.  Coalter,  4  Rand.  74; 
Shields  v.  Com.,  4  Rand.  541;  Billups 
V.  Sears,  5  Gratt.  31;  Rust  v.  Ware,  6 
Gratt.  50;  Zetelle  v.  Myers,  19  Gratt. 
62;  McComas  v,  Easley,  21  Gratt.  31; 
Booten  v.  Scheffer,  21  Gratt.  474:  Wal- 
ters V.  Farmers'  Bank,  76  Va.  12;  Rison 
V.  Moon,  91  Va.  384,  22  S.  E.  165;  Smith 
V.  Smith,  92  Va.  696,  24  S.  E.  280; 
Sinnett  v.  Cralle,  4  W.  Va.  600;  Cady 
V.  Gale,  5  W.  Va.  5/S6;  Western  Min., 
etc.,  Co.  V.  Virginia,  etc.,  Coal  Co.,  10 
W.  Va.  250;  Hickman  v.  Painter,  11 
W.  Va.  386;  Mitchell  v.  Chancellor, 
14  W.  Va.  22;  West  Va.,  etc.,  Co.  v. 
Vinal,  14  W.  Va.  637;  Hanly  v.  Wat- 
terson,  39  W.  Va.  214,  19  S.  E.  536; 
Harrison  v.  Field,  2  Wash.  136. 

Unless  some  good  reason  appears  for 
not  doing  so.  Hotchkiss  v.  Fitzgerald, 
etc.,  Co.,  41  W.  Va.  357,  23  S.  E.  576. 

Even  in  matters  as  to  which  consid- 
ered alone  it  would  not  have  jurisdic- 
tion. Cecil  V.  Clark,  44  W.  Va.  659,  30 
S.    E.  216. 

Although  the  relief  sought  be  denied 
in  the  end,  any  relief  justified  by  the 
pleadings  and  tending  to  end  the  litiga- 
tion between  the  parties  whether  legal 
or  equitable  will  be  granted.  Bachel- 
dor  V.  Elliott,  1  Hen.  &  M.  10;  Ather- 
ton  V.  Hull,  12  W.  Va.  170;  Robinson 
V.  Braiden,  44  W.  Va.  183,  28  S.  E. 
798;  Evans  v,  Kelley,  49  W.  Va.  181,  38 
S.  E.  497. 

Establishment  of  Legal  Rights  and 
R  e  m  e  d  i  e  s. — The  general  principle 
seems  to  be  that  when  a  court  of  equity 
has  once  acquired  jurisdiction  of  a 
cause  upon  equitable  grounds,  it  may 
go  on  to  a  complete  adjudication,  even 
to  the  extent  of  establishing  legal 
rights  and  granting  legal  remedies, 
which  would  otherwise  be  beyond  the 


scope  of  its  authority.  Love  v,  Brax- 
ton, Wythe  144;  McArthur  v.  Chase,  13 
Gratt.  683;  Walters  v.  Farmers*  Bank 
of  Va.,  76  Va.  12;  Beecher  v.  Lewis.  84 
Va.  630,  6  S.  E.  367;  Grubb  v.  Starkey, 
90  Va.  831,  20  S.  E.  784;  Laurel  Creek, 
etc.,  Co.  V,  Browning.  99  Va.  528,  39 
S.  E.  156,  7  Va.  Law  Reg.  574;  Vaught 
V,  Meador,  99  Va.  569,  39  S.  E.  225; 
Chichester  v.  Vass,  1  Munf.  98,  4  Am. 
Dec.  53. 

Though  Equity  Had  No  Jurisdiction 
Originally. — In  the  progess  of  a  cause 
(no  objection  to  the  jurisdiction  of  the 
court  having  been  taken  in  the  lower 
court),  an  order  was  entered  by  con- 
sent for  the  sale  of  a  part  of  the  prop- 
erty, and  another  part  was  taken  by  the 
appellee  under  an  agreement  to  ac- 
count for  its  value  in  the  event  of  an 
adverse  decision.  In  this  state  of 
things,  to  dismiss  the  bill  for  want  of 
jurisdiction,  would  be  to  deny  to  appel- 
lant redress  in  any  form',  it  being  im- 
possible for  him  to  maintain  an  action 
for  the  property.  If  equity  did  not  have 
jurisdiction  originally,  yet  having  taken 
jurisdiction  and  possession  of  the  prop- 
erty and  disposed  of  it,  it  must  proceed 
to  decide  the  case.  Eacho  v,  Cosby, 
26  Gratt.  112. 

When  Bill  Brought  to  Establish 
Claim  at  Law. — Although  a  bill  is 
brought  for  the  purpose  of  compelling 
a  creditor  to  establish  his  claim  at  law, 
yet  if  the  facts  disclosed  entitle  the 
debtor  to  relief  upon  equitable  terms, 
the  court  of  equity  will  give  the  relief 
to  which  he  is  entitled.  Bank  of  Wash- 
ington V.  Arthur,  3   Gratt.   173. 

To  Determine  Validity  of  Gift  Causa 
Mortis. — Equity  has  jurisdiction  to 
compel  a  disclosure  by  a  person  having 
possession  of  choses  in  action,  which 
he  claims  as  a  gift  causa  mortis  from  an 
intestate,  so  as  to  enable  the  adminis- 
trator to  recover  the  same,  and  it  will 
retain  jurisdiction  to  determine  the  va- 
lidity of  the  gift.  Smith  v.  Smith,  92 
Va.  696,  24  S.  E.  280. 

To     Prevent     Liiigation. — Where     a 
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plaintiff  in  a  suit  to  redeem  a  mortgage 
fails  by  reason  of  the  court  holding  the 
transaction  sued  on  to  be  a  conditional 
sale,  equity  to  prevent  further  litiga- 
tion will  order  a  decree  in  favor  of  the 
plaintiff  for  the  balance  of  the  purchase 
price  with  interest,  but  without  costs. 
Moss  V.  Green,  10  Leigh  251,  34  Am. 
Dec.  731. 

To  Decide  Whole  Controversy  in  Suit 
to  Set  Aside  Award. — Where  in  a  suit 
to  set  aside  an  award  every  party  in 
interest  is  before  the  court  upon 
grounds  which  unquestionably  give  a 
court  of  equity  jurisdiction,  this  juris- 
diction having  once  attached,  the  court 
may  decide  the  whole  controversy  and 
render  a  final  decree,  though  all  the  is- 
sues are  legal  in  their  nature,  and  the 
legal  remedies  therefor  are  adequate. 
Coons  V.  Coons,  95  Va.  434,  28  S.  E. 
885. 

Discovery. — In  cases  where  it  is  nec- 
essary and  proper  to  go  into  a  court 
of  equity  for  a  discovery,  the  court  hav- 
ing possession  of  the  subject  will  pro- 
ceed to  decide  the  cause,  without  turn- 
ing the  parties  round  to  a  court  of  law, 
notwithstanding  if  such  discovery  had 
not  been  necessary,  relief  might  have 
originally  been  had  at  law.  Chichester 
V.  Vass,  1  Munf.  98.  See  the  title  DIS- 
COVERY. 

The  general  rule  is  that  when  a  party 
comes  into  equity  for  a  discovery,  the 
court  will  retain  the  cause,  and  give 
the  proper  relief  founded  on  the  discov- 
ery, unless  the  discovery  is  sought  to 
be  used  in  a  pending  action  at  law. 
Lyons  v.  Miller,  6  Gratt.  427,  52  Am. 
Dec.  129. 

A  party  will  not,  however,  be  allowed 
merely  to  suggest  a  discovery  or  ac- 
count in  his  bill  to  give  the  court  juris- 
diction, in  order  to  deprive  the  other 
party  of  a  trial  at  law,  unless  it  should 
appear  indispensable  to  the  justice  of 
his  case.  Bacheldor  v.  Elliott,  1  Hen. 
&  M.  10.  And  see  Jones  v.  Bradshaw, 
16  Gratt.  355;  Hall  v.  Smith,  25  Gratt. 
70. 

Wherever    Lost    Instrument    Is    to 


Be  Set  Up. — Equity  has  jurisdiction 
wherever  a  lost  instrument  is  to  be  set 
up,  notwithstanding  courts  of  law  now 
exercise  jurisdiction  in  the  same  case, 
and  in  such  a  case,  a  court  of  chancery 
having  jurisdiction  for  one  purpose  will 
adjudicate  the  whole  merits  of  the 
cause.  Hall  v.  Wilkinson,  35  W.  Va. 
167,  12  S.  E.  1118.  See  the  title  LOST 
INSTRUMENTS  AND  RECORDS. 

Jurisdiction  for  Compensation  or 
Damages. — "It  seems  to  be  now  well 
settled  that  where  a  court  of  eqn  ly 
clearly  has  jurisdiction  of  the  subject 
of  the  controversy  jurisdiction  for  com- 
pensation or  damages  will  always  at- 
tach where  it  is  ancillary  to  the  relief 
prayed  for."  Nagle  v.  Newton,  2*2 
Gratt.  814.  See  the  titles  DAMAGES; 
JURISDICTION;  SPECIFIC  PER- 
FORMANCE. 

To  Avoid  Multiplicity  of  Suits. — 
Where  a  court  of  equity  takes  juris- 
diction of  the  cause  for  one  purpose,  it 
will  go  on  to  do  complete  justice  and 
dispose  of  the  question  involved  to 
avoid  a  multiplicity  of  suits.  Hanly  v. 
Watterson,  39  W.  Va.  214,  19  S.  E. 
536;  Yates  v.  Stuart,  39  W.  Va.  124, 
19  S.  E.  423;  Chrislip  v.  Teter,  43  W. 
Va.  356,  27  S.  E.  288;  Watson  v.  Wat- 
son, 45  W.  Va.  290,  31  S.  E.  939. 
Though  in  doing  so,  it  has  to  try  title 
or  settle  boundaries,  and  administer 
remedies  which  rightly  pertain  to 
courts  of  law.  Anderson  v.  Harvey, 
10  Gratt.  386;  McArthur  v.  C  ise,  13 
Gratt.  683;  Rader  v.  Neal,  13  W.  Va. 
373;  Bettman  v.  Harness,  42  W.  Va. 
433,  26  S.  E.  271;  Miller  v.  Wills, 
95  Va.  337,  28  S.  E.  337.  See  the  title 
MULTIPLICITY  OF  SUITS. 

III.  Pleading  and  Proof. 

A  party  applying  for  relief  in  a  court 
of  equity  must  in  his  bill  show  the 
want  of  an  adequate  remedy  at  law  or 
a  valid  excuse  for  not  availing  himself 
thereof.  See  Yancy  v.  Fenwick,  4  Hen. 
&  M.  423;  Nicolson  v.  Hancock,  4  Hen. 
&  M.  491;  Washington  City,  etc..  Bank 
V.  Thornton,  83  Va.   157,  2  S.   E.   193; 
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White  Sulphur  Springs  Co.  v.  Holly, 
4  W.  Va.  597;  Grafton  v.  Reed,  26  W. 
Va.  437;  Shay  v,  Nolan,  46  W.  Va. 
299,  33  S.  E.  225;  Hickok  V.  Caton, 
53  W.  Va.  46,  44  S.  E.  178. 

Equity  will  not  grant  relief  on  the 
ground  of  a  defense  which  might  have 
been  made  at  law  unless  the  plaintiff 
alleges  and  proves  a  good  excuse  for 
not  having  used  it  at  law.  Norris  v. 
Hume,  2  Leigh  334;  Poage  v,  Wilson, 
2  Leigh  490;  Bierne  v.  Mann,  5  Leigh 
364;  Haden  v.  Garden,  7  Leigh  157; 
Head  v.  Muir,  3  Rand.  122;  Vanlew  v, 
Bohannan,  4  Rand.  537;  Oswald,  etc., 
Co.  V,  Tyler,  4  Rand.  19;  Chapman  v. 
Harrison,  4  Rand.  336.  See  the  titles 
BILL  IN  EQUITY;  JUDGMENTS 
AND  DECREES. 

IV.  Raising,  Waiving  and 
Caring  Objection. 

A.  MANNER  OF  RAISING. 

The  objection  that  a  court  of  equity 
is  without  jurisdiction  by  reason  of 
the  existence  of  an  adequate  remedy  at 
law  may  be  raised  by  demurrer  where 
it  appears  on  the  face  of  the  bill,  other- 
wise by  plea.  Alderson  v.  Biggars,  4 
Hen.  &  M.  470.  See  the  titles  AN- 
SWERS; DEMURRERS;  PLEAD- 
INGS. 

In  Surber  v.  McClintic,  10  W.  Va. 
236,  it  was  held  that  the  demurrer  to 
the  bill  ought  to  have  been  allowed, 
as  the  bill  did  not  present  a  case  for 
equity  jurisdiction,  the  plaintiff's  rem- 
edy at  law  being  complete. 

A  bill  for  an  injunction  to  the  judg- 
ment of  a  justice  on  the  verdict  of  a 
jury,  which  shows  on  its  face  that  the 
plaintiffs  have  a  plain  adequate  rem- 
edy at  law,  is  fatally  defective,  and  on 
demurrer  thereto  the  temporary  in- 
junction awarded  should  be  dissolved, 
and  the  bill  dismissed.  Shay  v.  Nolan, 
40  W.  Va.  299,  33  S.  E.  225.  See  the 
titles  BIT,T.  IN  EQUITY;  DISMIS- 
SAL, DISCONTINUANCE  AND 
NONSUIT;  INJUNCTIONS. 


B.   WAIVER  OF  OBJECTION. 

In  General. — While  a  court  of  equity 
will  not  allow  a  man  to  make  a  de- 
fense which  he  might  have  made  in  a 
court  of  law  unless  he  shows  some 
good  reason  for  failing  to  make  such 
defense  in  the  court  of  law,  yet  if  the 
defendant  in  equity  does  not  insist 
upon  that  objection  but  voluntarily  goes 
into  the  merits  of  the  case,  and  in  his 
answer  admits  facts  which  if  they  had 
appeared  to  the  court  of  law  would 
have  produced  there  a  different  result, 
a  court  of  equity  ought  to  grant  re- 
lief.   Vanlew  v.  Bohannan,  4  Rand.  537. 

In  Stonebunger  v.  Roller,  2  Va.  Dec. 
437,  it  was  held  in  that  a  suit  to  quiet 
title  the  defense  of  an  adequate  remedy 
at  law  should  be  raised  in  the  trial 
court  and  where  no  objection  was  made 
to  the  maintenance  of  the  suit  on  the 
ground  of  the  existence  of  an  adequate 
remedy  at  law  the  court  of  appeals 
might  pass  by  any  question  as  to  the 
jurisdiction  of  equity  and  consider  the 
case  upon  its  merits.  See  the  title 
WAIVER. 

Final  Decree  Not  Invalidated  by  Ex- 
istence of  Adequate  Legal  Remedy.-— A 
final  decree  of  a  court  of  equity  having 
jurisdiction  of  the  parties,  and  a  gen- 
eral jurisdiction  over  equitable  rights, 
interests,  and  remedies,  is  not  null  and 
void  merely  because  the  complainant 
had  a  full,  adequate,  and  complete  rem- 
edy at  law;  and,  however  erroneous 
such  decree  may  be,  it  is  conclusive 
until  vacated  or  reversed,  and  cannot 
be  collaterally  assailed.  Objections  to 
a  decree  which  merely  show  that  it  is 
erroneous,  but  fall  short  of  showing 
that  it  is  void,  cannot  be  made  in  a  col- 
lateral proceeding.  Lemmon  v.  Her- 
bert, 92  Va.  653,  24  S.  E.  249.  See  the 
titles  JUDGMENTS  AND  DECREES; 
JURISDICTION. 

V.  Form  of  Dismissal  on 

Ground  of  Adequate 

Legal  Remedy. 

Where     a.    court     dismisses     a     bill 
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merely  because  there  is  an  adequate 
remedy  at  law,  and  no  jurisdiction  in 
equity,  it  should  so  state  or  insert  a 
clause  of  "without  prejudice  to  the 
plaintiff  to  sue  at  law,"  or  equivalent 


provision.  It  is  error  not  to  do  so. 
Carberry  v,  W.  Va.,  etc.,  R.  Co.,  44  W. 
Va.  260,  28  S.  E.  694.  See  the  title  DIS- 
MISSAL, DISCONTINUANCE  AND 
NONSUIT. 


ADJOINING  LANDOWNERS, 

I.  Use  of  Property,  i7S. 
II.  Lateral  and  Sabjacent  Support,  i76. 

A.  Right  to  Sapport,  176. 

1.  Lrand  in  Natural  Coodition,  176. 

2.  Bttildings  in  Addition  to  Land,  176. 

3.  Duty  of  Excavatiog  Owner,  177. 

4.  Duty  of  Adjoining  Owner,  178. 

5.  Actions  for  Damages,  178. 

a.  €reneral  Rule,  178. 

b.  Defenses,  178. 

m.  Light  and  Air,  i78. 

A.  Right  to  Aocessof,  178. 

B.  Obstruction  of,  178. 

CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWNERS,  ante  p.  60;  BOUNDARIES;  DRAINS 
AND  SEWERS;  EASEMENTS;  EMINENT  DOMAIN;  FENCES;  LAND- 
LORD AND  TENANT;  MINES  AND  MINERALS;  NUISANCES;  PARTY 
WALLS;  PRESCRIPTION;  STREETS  AND  HIGHWAYS;  WATERS  AND 
WATERCOURSES. 


I.  Use  of  Property. 

Improving  Property. — Where  one  un- 
dertakes to  improve  his  own  land,  he 
impliedly  contracts  to  use  due  care  and 
skill,  and  to  answer  to  the  adjacent 
landowner  for  the  consequences  of  his 
want  of  such  skill  and  care.  Where 
there  is  a  breach  of  this  implied  con- 
tract, the  party  injured  may  waive  the 
tort  and  maintain  an  action  as  for  a 
breach  of  assumpsit.  Salamone  v,  Kei- 
ley,  80  Va.  86. 

Removing  Building. — The  mere  fact 
of  contiguity  of  buildings  imposes  an 
obligation  upon  the  owners,  to  use  due 
care  and  skill  in  removing  the  one 
building,  not  to  damage  the  other,  even 
though  no  right  to  support  has  been 
acquired.  Stevenson  v.  Wallace,  27 
Gratt.  77.  See  post,  "Buildings  in 
Addition  to  Land,"  II,  A,  2. 

Pulling  Down  House  Leaving  Parti- 
tion     Wall. — A     declaration     whic!i 


charges  that  a  defendant  pulled  down 
a  building  on  his  own  lot  and  left  the 
partition  wall,  with  communicating 
doors  between  that  building  and  the 
building  of  the  plaintiff,  unprotected, 
exposed,  and  in  a  most  unsightly  con- 
dition, but  not  charging  negligence  on 
the  part  of  the  defendant,  is  bad  on 
demurrer,  as  the  act  complained  of  is 
one  which  the  defendant  had  the  right 
to  do.  Fisher  v.  Seaboard  Air  Line  R. 
Co.,  102  Va.  363,  46  S.  E.  381.  See  the 
title  PARTY  WALLS. 

Cutting  Drains  or  Ditches. — A  party, 
who  by  cutting  a  ditch  or  drain  col- 
lects surface  water  and  casts  it  in  a 
body  upon  the  land  of  an  adjoining 
owner,  unless  it  is  so  cast  in  a  natural 
v»atercourse,  is  liable  to  an  action  there- 
for by  such  adjoining  owner.  Knight 
V  Brown,  25  W.  Va.  808.  See  the  titles 
DRAINS  AND  SEWERS;  WATERS 
AND  WATERCOURSES. 
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Duty  to  Ke<p  in  Repair. — ^Where  two 
contiguous  buildings  fall  upon  and 
crush  a  third,  by  reason  of  the  coex- 
istent and  concurring  negligence  of  the 
respective  owners  thereof  to  keep  their 
separate  walls  in  repair,  the  owner  of 
the  injured  building  may  maintain  a 
joint  or  separate  suit  against  the  owners 
of  the  defective  buildings.  Johnson  v. 
Chapman,  43  W.  Va.  639,  28  S*  E.  744. 

II.  Lateral  and  Subjacent 
Support. 

A.   RIGHT  TO  SUPPORT. 

1.  Land  in  Natural  Condition. 

Every  person  has  a  natural  right,  ex 
jure  naturae,  to  support  to  his  land 
from  the  adjacent  and  subjacent  soil. 
Stevenson  v.  Wallace,  27  Gratt.  77; 
Stearns  v.  Richmond,  88  Va.  992,  14  S. 
E.  847;  Salamone  v.  Keiley,  80  Va.  86; 
Tunstall  v.  Christian,  80  Va.  1.  See  the 
title  EASEMENTS. 

The  Right  Not  Dependent  on  Pre- 
scription or  Grant. — The  right  to  sup- 
port for  land  in  its  natural  condition, 
from  subjacent  and  adjacent  soil,  is  ex 
jure  naturae  not  dependant  on  grant, 
and  not  acquirable  by  prescription. 
Tunstall  v.  Christian,  80  Va.  1. 

2.  Buildings  in  Addition  to  Land. 
General   Rule. — The  right   to   lateral 

support  is  confined  to  the  soil  in  its 
natural  condition.  It  does  not  extend 
to  buildings  or  other  artificial  burdens 
thereon,  increasing  the  downward  and 
lateral  pressure.  Tunstall  v.  Christian, 
80  Va.  1;  Stevenson  v.  Wallace,  27 
Gratt.  77. 

L  owned  two  lots,  with  light  wooden 
buildings,  adjoining  each  other.  By 
purchase  B  acquired  one.  By  devise 
C  acquired  the  other.  The  house  on 
C's  lot  was  burned.  A  similar  one  was 
built,  and  also  burned,  and  was  re- 
placed by  a  three-story  brick  house,  re- 
quiring a  greatly  enlarged  excavation. 
B  afterwards  removed  his  wooden 
house  to  rear  an  immense  structure,  re- 
quiring a  deep  excavation,  and  notified 
C  to  protect  his  property  from  injury 


by  reason  thereof.  C  obtained  an  in- 
junction restraining  B  from  excavating 
within  ten  feet  of  his  foundation.  Held, 
C  possesses  no  right,  express  or  im- 
plied to  support  for  his  building  from 
the  soil  of  B.  Tunstall  v.  Christian,  80 
Va.  1. 

Laches  Does  Not  Give  Right. — L 
owned  two  lots,  with  light  wooden 
buildings  adjoining  each  other.  By 
purchase  B  acquired  one.  By  devise 
C  acquired  the  other.  The  house  on 
C's  lot  was  burned.  A  similar  one  was 
built,  and  also  burned,  and  was  re- 
placed by  a  three-story  brick  house, 
requiring  a  greatly  enlarged  excava- 
tion. B  afterwards  removed  his 
wooden  house  to  rear  an  immense 
structure,  requiring  a  deep  excavation, 
and  notified  C  (o  protect  his  property 
from  injury  by  reason  thereof.  C  ob- 
tained an  injunction  restraining  B  from 
excavating  within  ten  feet  of  his  foun- 
dation. Held,  B's  failure  to  object  to 
or  his  acquiescence  in  C's  erecting  his 
building,  on  his  own  land,  does  not  es- 
top B  from  denying  C's  right  to  sup- 
port for  that  building  from  B's  soil. 
Tunstall  v.  Christian,  80  Va.  1. 

The  Right  to  Support  for  Buildings 
May  Be  Acquired  by  Grant. — This  nat- 
ural right  to  support  exists  in  respect 
of  land  only,  and  not  in  respect  of 
buildings;  but  the  former  right  re- 
mains though  houses  are  built  on  the 
land.  But  a  right  to  support  for  build- 
ings may  be  acquired;  and  when  so  ac- 
quired it  is  an  easement.  An  easement 
for  support  of  a  building  is  acquired  by 
grant,  which  may  be  express,  implied 
or  presumed.  And  when  acquired  it 
gives  the  same  right  of  support  in  re- 
spect of  the  buildings  that  there  was 
ex  jure  naturae  in  respect  of  the  land. 
Stevenson  v.  Wallace,  27  Gratt.  77.  See 
generally,  the  title  EASEMENTS. 

Implied  Gran^. — The  right  to  support 
for  artificial  burdens  on  land  may 
be  implied  from  circumstances;  e.  g., 
where  houses  needing  each  the  other's 
support  are  built  by  same  owner,  and 
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one  is  granted  without  stipulations  to 
the  contrary.  But  this  implied  right  is 
confined  to  the  status  quo  at  time  of 
grant,  and  extends  not  to  increased 
burdens  upon  the  soil.  Tunstall  v. 
Christian,  80  Va.  1. 

The  grant  of  such  an  easement  will, 
however,  be  presumed  from  twenty 
years  enjoyment;  and  will  be  implied, 
in  the  absence  of  express  stipulations, 
in  every  case  where  the  owner  of  ad- 
joining houses  or  of  houses  and  lands 
severs  the  property  by  sale.  Rights 
of  support  in  such  cases  are  mutually 
granted  and  reserved  between  the  orig- 
inal owner  and  first  grantee,  and  the 
second  grantee  succeeds  to  the  owner's 
reserved  rights.  Stevenson  v,  Wallace, 
27  Gratt.  77. 

If  S.  holding  title  to  the  second  lot 
had  a  building  upon  it,  which  was  sup- 
ported by  the  land  and  building  con- 
veyed to  R.  for  twenty  years  or  more 
with  the  knowledge  of  the  owner 
thereof,  prior  to  a  fire  which  destroyed 
both  buildings,  a  grant  of  the  easement 
of  support  will  be  presumed;  and  said 
easement  was  not  lost  or  extinguished 
by  the  destruction  of  S.'s  building,  but 
adhered  to  the  building  S.  erected  on 
its  ruins;  and  any  right  of  support  which 
S.  derived  from  the  reservation  in  the 
deed  to  R.,  express  or  implied,  was  not 
extinguished  by  the  destruction  of  the 
old  building,  but  survived  and  adhered 
to  the  new  one.  Stevenson  v.  Wallace, 
27  Gratt.  77. 

Prescription — Preaumptioii  of  Grant. 
— The  right  to  support  for  artificial 
burdens  on  land  is  an  easement  acquira- 
ble only  by  grant,  express  or  implied; 
and  neither  this  right  nor  the  right 
to  light  and  air  can,  in  America,  be  ac- 
quired by  prescription.  Secus  in  Eng- 
land; Tunstall  v.  Christian,  80  Va.  1, 
See  the  title  PRESCRIPTION. 

S.  Duty  of  Excavating  Owner. 

Most  Use  Care  and  Skill.— The  right 
to  lateral  support  is  confined  to  the 
soil  in  its  natural  condition.  It  does 
not  extend  to  buildings   or  other  ar- 


tificial burdens  thereon,  increasing  the 
downward  and  lateral  pressure.  And 
therefore,  if  one  by  digging  in  his  own 
soil  occasions  damage  to  the  building 
of  the  adjoining  owner,  he  is  not  liable 
therefor  in  an  action  by  the  latter,  pro- 
vided he  has  used  due  care  and  caution, 
and  the  plaintiff  has  not  acquired  the 
right  to  support  in  some  mode  recog- 
nized by  law.  Tunstall  v.  Christian,  80 
Va.  1;  Stevenson  v.  Wallace,  27  Gratt 
77;  Salamone  v.  Keiley,  80  Va.  86.  Sec 
ante,  "Right  to  Support,"  II,  A. 

L  owned  two  lots,  with  light  wooden 
buildings,  adjoining  each  other.  By 
purchase  B  acquired  one.  By  devise  C 
acquired  the  other.  The  house  on  C*s 
lot  was  burned.  A  similar  one  was 
built,  and  also  burned,  and  was  replaced 
by  a  three-story  brick  house,  requiring 
a  greatly  enlarged  excavation.  B  after- 
wards removed  his  wooden  house  to 
rear  an  immense  structure,  requiring  a 
deep  excavation,  and  notified  C  to  pro- 
tect his  property  from  injury  by  reason 
thereof.  C  obtained  an  injunction  re- 
straining B  from  excavating  within  ten 
feet  of  his  foundation.  Held,  6  is 
bound  to  use  reasonable  care  and  skill 
in  making  his  excavation  and  erecting 
his  structures,  and  is  answerable  for  all 
damage  done  C  by  failing  to  use  the 
same.    Tunstall  v.  Christian,  80  Va.  1. 

Must  Give  Notice  to  Adjoining 
Owner. — L  owned  two  lots,  with  light 
wooden  buildings,  adjoining  each  other. 
By  purchase  B  acquired  one.  By  de- 
vise C  acquired  the  other.  The  house 
on  C's  lot  was  burned.  A  similar  one 
was  built,  and  also  burned,  and  was  re- 
placed by  a  three-story  brick  house, 
requiring  a  greatly  enlarged  excavation. 
B  afterwards  removed  his  wooden 
house  to  rear  an  immense  structure,  re- 
quiring a  deep  excavation,  and  notified 
C  to  protect  his  property  from  injury 
by  rea'son  thereof.  C  obtained  an  in- 
junction restraining  B  from  excavating 
within  ten  feet  of  his  foundation.  Held, 
it  would  seem  reasonable  to  require 
one    about    to    endanger   a    neighbor's 
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building  by  improving  his  own,  to  give 
that  neighbor  notice.  Tunstall  v. 
Christian,  80  Va.  1. 

4.  Duty  of  Adjoining  Owner. 

The  adjoining  owner  is  not  bound  to 
protect  her  building  by  providing  other 
supports,  in  place  of  the  supports  which 
the  excavating  owner  is  removing, 
though  she  may  have  had  notice  that 
the  supports  were  being  removed. 
Stevenson  v,  Wallace,  27  Gratt.  77. 

Liable  for  Negligence  or  Unskillful- 
ness. — Though  W.  contracted  with  an 
experienced  and  competent  excavator, 
of  good  standing  in  his  business,  to 
make  the  e.tcavations  upon  his  own  lot, 
and  gave  notice  thereof  to  S.  in  time 
to  enable  her  to  adopt  precautions  for 
the  protection  of  her  adjoining  build- 
ing, W.  is  still  liable  for  any  damage 
that  may  have  resulted  to  S.'s  building 
in  consequence  of  negligence  or  unskill- 
fulness  in  the  making  of  said  excava- 
tion by  reason  of  leaving  insufficient 
support  to  S.'s  premises.  Stevenson  v, 
Wallace,  27  Gratt.  77. 

Where  an  adjoining  owner  is  entitled 
to  the  support  of  her  building  by  the 
foundation  wall  and  land  of  the  exca- 
vating owner,  the  latter  cannot  with- 
draw the  support  without  being  liable 
in  damages  for  the  injury  which  occurs 
thereby.  Stevenson  v.  Wallace,  27 
Gratt.  77. 

5.  Actions  for  Damages. 

a.  General  Rule. 

Every  person  is  entitled  ex  jure  na- 
turae to  support  for  his  land  from  the 
adjacent  or  subjacent  soil.  And  when 
deprived  thereof  through  the  wilfullness, 
negligence,  or  want  of  care  and  skill  of 
another,  he  is  entitled  to  compensation 
in  damages;  and  usually  his  remedy  is 
by  action  at  law.  Stevenson  v.  Wallace, 
27  Gratt.  77;  Salamone  v,  Keiley,  80 
Va.  86;  Stearns  v.  Richmond,  88  Va.  992, 
14  S.  E.  847;  Tunstall  v.  Christian,  80 
Va.  1. 

b.  Defenses. 

Defect  in  Building. — If  the  house  of 
S.   was   so   badly   constructed   and   its 


foundation  and  materials  were  so  de- 
fective that  the  fall  could  not  have  been 
arrested  by  timely  precautions  when 
W.  was  excavating  upon  his  lot  in  or- 
der to  build  upon  it,  these  facts  would 
not  constitute  a  bar  to  the  action  of 
S.  against  W.,  so  as  to  defeat  it;  but 
they  would  be  proper  to  be  considered 
by  the  jury  upon  the  question  of  dam- 
ages. Stevenson  v,  Wallace,  27  Gratt. 
77. 

III.  Light  and  Air. 

A.  RIGHT  TO  ACCESS  OF. 

In  General. — The  English  doctrine  of 
"ancient  lights"  has  been  repudiated  by 
the  American  courts  as  irreconcilable 
with  principle,  and  not  adapted  to  the 
rapid  physical  development  of  the 
country,  especially  in  cities  and  towns. 
Tunstall  t/.  Christian,  80  Va.  1;  Powell 
V.  Sims,  5  W.  Va.  1.  See  the  title 
EASEMENTS. 

Sustained  in  Case  of  Necessity. — An 
implied  grant  of  an  easement  of  light 
will  be  sustained  only  in  cases  of  real 
necessity;  and  will  be  denied  or  re- 
jected in  cases  when  it  appears  that 
the  owner  claiming  the  easement  can, 
at  a  reasonable  cost,  have  or  substitute 
other  lights  to  his  own  building.  Pow- 
ell V.  Sims,  5  W.  Va.  1. 

B.  OBSTRUCTION  OF. 

In  General. — In  Berkeley  v.  Smith,  27 
Gratt.  892,  the  court  said:  "Where  an- 
cient lights  have  existed  for  upward 
of  twenty  years  undisturbed,  the  owner 
of  an  adjoining  lot  has  no  right  to  ob- 
struct them,  and,  particularly  so,  if  the 
adjoining  lot  was  owned  by  the  person 
who  built  the  house  containing  the  an- 
cient lights  at  the  time  of  building,  and 
was  subsequently  sold  by  him."  But 
see  Tunstall  v.  Christian,  80  Va.  1; 
Cunningham  v.  Dorsey,  3  W.  Va. 
293,  where  it  is  said:  "Adverse  enjoy- 
ment of  lights  for  a  time  which  must 
have  exceeded  thirty  years,  does  not 
give  sufficient  right  to  the  party  en- 
joying them  to  enable  him  to  maintain 
an  action  for  obstructing  them." 
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D.  owned  and  occupied  property  in 
which  windows  had  been  constructed 
since  1803.  C.  owned  adjoining  prop- 
erty which  had  been  in  occupancy  of 
the  owners  from  1803  to  1826  inclusive, 
and  had  been  in  actual  occupancy  of 
tenants  paying  annual  rental  value  from 
that  time  till  the  bringing  of  the  suit 
in  1866.  D.  sought  to  enjoin  the  ten- 
ants of  C.  from  erecting  buildings  on  his 
lot  that  would  darken  his  windows  and 
impair  the  enjoyment  of  his  property. 
Held,  that  the  time  from  1803  to  1826, 
when  the  property  of  C.  had  been  in 
possession  and  actual  occupancy  of  the 
owners  thereof,  was  not  sufficient  to 
make  the  windows  of  D.  ancient  lights. 
Cunningham  v,  Dorsey,  3  W.  Va.  293. 

Removal. — ^J  by  his  will  in  1845  gives 
to  his  son  S  a  storehouse  and  lot,  to- 
gether with  the  east  side  or  half  of  the 
privy  situate  on  the  adjoining  lot  west; 
and  by  a  codicil  he  gives  to  his  son 
W  the  said  adjoining  lot;  and  in  1848 
W  sold  his  lot  to  B  subject  to  the 
rights  of  the  owner  of  the  lot  given  to 
S,  to  the  east  side  o^  half  of  the  privy. 
The  storehouse  of  S  extended  back  70 
feet  to  his  back  line;  that  of  W  ex- 
tended only  about  55  feet,  leaving  a 
vacant  space,  on  which  the  privy  was 
located;  and  there  was  a  door  in  the 
side  of  S's  house  entering  into  this  va- 
cant space  with  lights  in  the  door.  B 
being  the  tenant  of  S,  and  on  the  death 
of  his  children  shut  up  the  said  door, 
extended  his  storehouse  to  his  back 
line,  one  story  high,  with  a  flat  roof, 


and  built  a  privy  upon  the  roof.  Held, 
the  title  of  the  children  of  S  to  the  door 
in  the  wall  of  their  store  and  to  the 
east  half  of  the  privy  being  unquestion- 
able, they  may  without  proceeding  at 
law  to  establish  their  right,  go  at  once 
into  equity  to  compel  the  removal  of 
the  obstructions.  Berkeley  v.  Smith,  27 
Gratt.  892. 

Compensation  Instead  of  Removal. — 
J  by  his  will  in  1845  gives  to  his  son 
S  a  storehouse  and  lot,  together  with 
the  east  side  or  half  of  the  privy  situate 
on  the  adjoining  lot  west;  and  by  a 
codicil  he  gives  to  his  son  W  the  said 
adjoining  lot;  and  in  1848  W  sold  his 
lot  to  B  subject  to  the  rights  of  the 
owner  of  the  lot  given  to  S,  to  the  east 
side  or  half  of  the  privy.  The  store- 
house of  S  extended  back  70  feet  to  his 
back  line;  that  of  W  extended  only 
about  55  feet,  leaving  a  vacant  space, 
on  which  the  privy  was  located;  and 
there  was  a  door  in  the  side  of  S's 
house  entering  into  this  vacant  space 
with  lights  in  the  door.  B  being  the 
tenant  of  S,  and  on  the  death  of  his 
children  shut  up  the  said  door,  ex- 
tended his  storehouse  to  his  back  line, 
one  story  high,  with  a  flat  roof,  and 
built  a  privy  upon  the  roof.  Held,  if 
a  just  compensation  may  be  made  to 
the  plaintiffs  for  the  injury  done  to 
their  property  and  rights,  the  court 
may  ascertain  and  decree  such  compen- 
sation, instead  of  having  the  obstruc- 
tions removed.  Berkeley  v.  Smith,  27 
Gratt.  892. 


ADJOURNMENT, 

CROSS  REFERENCES. 

See  the  titles  ARBITRATION  AND  AWARD;  COMMISSIONERS  IN 
CHANCERY;  CONTINUANCES;  COURTS;  DEPOSITIONS;  ELEC- 
TIONS; MUNICIPAL  CORPORATIONS;  NOTICE. 


Province  of  Court. — All  matters  in  re- 
gard to  the  adjournments  of  the  courts 
and  the  examination  of  the  witnesses 
are  peculiarly  within  the  province  of 
the    trial    court,    subject,    however,    to 


review   as   in    other   cases.     Taylor  v. 
Commonwealth,  77  Va.  695. 

Failure  to  Sit  on  Day  to  Which  Ad- 
journed.— The  corporation  court  of  L. 
had  a  right  to  adjourn  over,  from  the 
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20th  to  the  23d  of  December,  and  fail- 
ing to  sit  on  that  day  it  may  sit  on 
any  subsequent  day  of  that  term  and 
resume  its  business.  Langhorne  v.  Wal- 
ler, 76  Va.  213. 

Extended  Term, — It  is  proper  for  the 
judge  of  the  corporation  court  where 
the  completion  of  the  trial  would  ex- 
tend beyond  the  term  fixed  by  law  to 
adjourn  the  latter  term  so  that  there 
will  be  time  sufficient  to  finish  the  trial. 
Cluverius  v.  Com.,  81  Va.  787;  Va. 
Code,  1873,  ch.  154,  §§  26,  36. 

Power  of  Judge. — When  the  judge  of 
one  district  holds  court  in  another  dis- 
trict, at  the  adjournment  of  the  court 
by  the  judge  presiding,  he  it  once 
ceases  to  have  any  judicial  functions  in 
the  latter  district.  Johnson  v.  Young, 
11  W.  Va.  673. 

Adjournment  to  Another  Place — 
When  Proper. — ^A  circuit  court  may  ad- 
journ and  continue  its  sessions  to  an- 
other place  than  the  county  seat,  when 
the  courthouse  is  undergoing  repairs 
and  is  unfit  to  be  occupied.  Caperton 
V.    Bowyer,  4  W.   Va.   176. 

Adjournment  of  One  Case — Proceed- 
ing with  Another. — "In  Harris*  Cr. 
Law,  392,  it  is  laid  down  in  so  many 
words  that  a  judge  may,  after  the  wit- 
nesses for  the  prosecution  have  been 
all  examined,  adjourn  a  case  and  pro- 
ceed with  another,  if  the  emergency 
requires  it,  as  for  example  to  give  time 
for  the  production  of  something  es- 
senti.il  to  the  proof  or  for  the  witnesses 
to  arrive.  Wharton's  Cr.  PI.  and  Pr., 
§  718."     Taylor  v.  Com.,  77  Va.  695. 

Adjournment  to  Take  Depositions. — 
When  the  trial  of  a  cause  is  progress- 
ir:g,  a  party  to  it  cannot  be  required  to 
take  a  deposition  to  be  used  in  the 
cause,  during  a  temporary  adjournment 
of  the  court,  at  a  point  so  distant  from 
the  courthouse  that  he  cannot  attend 
the  taking  of  the  deposition,  and  then 
get  to  the  courthouse  by  the  time  the 
case  is  to  be  proceeded  with.  Wise  v. 
Posflewait,  3  W.  Va.  452.  See  the  title 
DEPOSITIONS. 


Date  to  Which  Adjourned  Must  Be 
Specified. — An  adjournment  in  taking 
depositions  from  one  time  to  another 
must  specify  the  date  to  which  the  ad- 
journment  is.     An   adjournment   from 

19th  March,  1890,  "until  15th   , 

1890,"  is  bad.  Depositions  taken  15th 
May,  1890,  the  adverse  party  not  ap- 
pearing, cannot  be  read  over  his  ex- 
ceptions. Bennett  v.  Bennett,  37  W 
Va.  396,  16  S.  E.  638.  See  the  title 
DEPOSITIONS. 

Adjournment  to  Procure  Attendance 
of  Witness.  —  Where  accused  made 
strong  effort  to  prove  alibi,  and  com- 
monwealth had  introduced  all  its  evi- 
dence, and  that  for  defense  had  been 
concluded,  it  was  not  improper  for  the 
court  to  adjourn  from  3  o'clock  p.  m. 
until  10  o'clock  a.  m.  next  day,  to  allow 
commonwealth  time  to  procure  the  at- 
tendance of  witnesses  to  rebut  the 
evidence  of  alibi.  Taylor  v.  Common- 
wealth, 77  Va.  692.  See  the  title  WIT- 
NESSES. 

Failure  to  Make  Motion  for  Continu- 
ance.— Having  subpoenaed  a  witness 
who  did  not  appear,  defendant  on  the 
court's  suggestion  obtained  a  rule 
against  him,  but  the  officer  returned 
that  the  witness  was  sick;  defendant's 
motion  to  adjourn  was  overruled  on  the 
ground,  so  stated  by  the  judge,  that 
when  the  case  was  called  in  the  morn- 
ing no  motion  for  a  continuance  was 
made  because  of  the  absence  of  such 
witness.  Defendant  made  no  objection 
to  this  statement,  nor  did  he  show  that 
the  evidence  of  such  witness  would  not 
be  merely  cumulative.  Held,  the  court 
was  right  in  not  adjourning  the  court 
but  proceeding  with  the  trial.  Thomp- 
son V.  Com.,  88  Va.  45,  13  S.  E.  304. 
See  the  titles  CONTINUANCES; 
PLEADING. 

Hung  Jury. — ^The  practice  in  Virginia 
has  been  in  the  case  of  a  hung  jury 
in  a  trial  for  felony  either  to  adjourn 
the  court  at  the  end  of  the  term,  taking 
no  notice  of  the  jury;  in  which  case 
they  are  necessarily  discharged  by  op- 
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eration  of  law,  or  else  to  call  the  jury 
in  and  discharge  them  simultaneously 
with  the  final  adjournment  of  the  court; 
which  practices  this  court  approve  and 
think  right.  Williams  v.  Common- 
wealth, 2  Gratt.  570;  Com.  v,  Thomp- 
son, 1  Va.   Cas.  319. 

The  West  Virginia  statute  (§  2,  ch. 
114,  of  the  Code)  reads:  "The  supreme 
court  of  appeals  and  circuit  court  may 
at  any  time  adjourn  from  day  to  day 
until  the  business  is  dispatched,  or  until 
the  end  of  jts  term,"  ^rieaning  to  au- 
thorize adjournment  from  day  to  day. 
and  to  continue  these  adjournments 
until  the  business  is  done,  or  until  it 
actually  adjourns;  the  end  of  the  term 
here  meant  being,  not  that  which  hap- 
pens from  the  coming  on  of  the  time 
fixed  for  another  court,  but  the  actual 
end  of  the  term  by  actual  adjournment. 
This  section  leaves  out  that  language 
in  it  when  Hill's  Case  (2  Gratt.  595) 
was  decided,  "unless  the  judge  holding 
the  same  shall  be  compelled  to  leave 
the  court  in  order  to  arrive  i«  time  at 
the  next  succeeding  court  of  his  cir- 
cuit." The  statute  having  changed, 
Hiirs  Case  (2  Gratt.  595),  if  it  decided 
the  point,  cannot  apply.  We  must  con- 
strue and  apply  our  present  act.  First 
Nat.  Bank  v.  Parsons,  45  W.  Va.  688,  32 
S.  E.  271.  It  was  held  accordingly 
that  a  term  of  a  circuit  court  of  one 
county  could,  if  necessary,  prolong  its 
session  beyond  four  o'clock  p.  m.  of 
the  third  day  of  the  time  fixed  for  a 
term  in  another  county. 

Term. — The  law  has  affixed  no  limit 
to  the  terms  of  the  circuit  superior 
courts,  except  that  the  judge  holding 
the  court  shall  adjourn  in  time  to  hold 
the  next  court  in  his  circuit  at  the  time 
appointed  by  law.  And  the  judge  may 
continue  the  session  of  his  court  until 
the  latest  period  which  will  allow  him 
time  to  get  to  the  next  court  by  4 
o'clock,  p.  m.  of  the  third  day  of  the 
term.  Hill  v.  Commonwealth,  2  Gratt. 
595.    See  the  title  COURTS. 

Adjournment  of  Court  to  Day  Cer- 


tain—Failure to  Meet  on  That  Day- 
Effect  on  Pending  Cases. — In  a  pro- 
ceeding of  forcible  entry  and  detainer, 
the  court  is  constituted  and  then  ad- 
journs to  a  day  certain.  The  court  fail- 
ing to  meet  on  the  day  to  which  it  is  ad- 
journed, the  cause  is  not  discontinued, 
but  stands  adjourned  by  operation  of 
law,  to  the  next  term  of  the  county 
court.  Mann  v,  Gwinn,  8  Gratt.  58; 
Com.  V.  Gourd,  2  Va.  Cas.  470;  Hill  v. 
Com.,  2  Va.  Cas.  61. 

Finality  of  Judgment. — If  the  judge 
of  the  court  adjourns  his  court  to  a  fu- 
ture day  according  to,  and  by  authority 
of,  §  6,  ch.  15  of  the  acts  of  the  leg- 
islature of  1872-3,  W.  Va.,  the  term  of 
said  court,  quoad  a  judgment  rendered 
by  said  court  in  a  cause  before  or  dur- 
ing the  day,  on  which  such  adjournment 
becomes  final,  is  ended.  And  it  is  not 
competent  ordinarily,  for  such  court  or 
the  judge  thereof,  thereafter,  at  the  ad- 
journed term,  or  any  other  term,  to  re- 
ceive a  bill  of  exceptions  and  sign  it 
and  make  it  a  part  of  the  record  in  the 
cause,  in  which  judgment  was  so  ren- 
dered. Wickes  V.  Baltimore,  etc.,  R. 
Co.,  14  W.  Va.  157.  See  generally,  the 
titles  APPEAL  AND  ERROR;  BILL 
OF  EXCEPTIONS. 

Sunday — Dies  Non  J  u  r  i  d  i  c  u  s.— - 
"Whatever  may  be  the  rule  on  the  sub- 
ject in  England  or  elsewhere,  the  un- 
derstanding in  Virginia  ever  since  the 
foundation  of  the  government,  if  not 
the  settlement  of  the  colony,  has  been 
general,  that  Sunday,  being  dies  non 
juridicus,  is  not  one  of  the  days  of  the 
term  of  a  court.  The  sense  of  the  leg- 
islature on  this  subject  is  shown  by  the 
statute,  which  declares,  that  'where  a 
court  is  directed  to  be  held,  or  any 
other  proceeding  directed  by  law  to 
take  place,  on  a  particular  day  of  the 
month,  if  that  day  happen  to  be  Sun- 
day, the  court  shall  be  held,  or  the  pro- 
ceeding take  place,  on  the  next  day. 
And  where  a  law  authorizes  a  court,  or 
the  proceedings  of  an  office,  to  be  ad- 
journed from  day  to  day,  an  adjourn- 


182 


Admiralty 


ment  from  Saturday  to  Monday  shall 
be  legal/"  Va.  Code,  ch.  16,  §  17,  p. 
115,  8th  clause;  Michie  v.  Michie,  17 
Gratt.  111.  See  also,  the  title  SUN- 
DAYS AND  HOLIDAYS. 

Record  Must  Show  Consent  of  Ac- 
cused.— The  record  of  a  case  adjourned 
by  a  circuit  court  to  general  court  mqst 
show  that  such  adjournment  was  with 
the  consent  of  the  accused.     Com.  v. 


Young,  9  Leigh  638;  Com.  v.  Reynolds, 
4  Leigh  663;  Com.  v.  Garth,  3  Leigh 
761;  Com.  v.  Pearce,  6  Gratt.  669.  Sec 
the  title  RECORDS. 

Judgment. — In  any  case  where  it  be- 
comes necessary  to  adjourn,  the  case 
should  be  kept  open,  and  judgement 
should  not  be  rendered  until  next  term. 
Wickes  V.  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  157. 


ADJUST— ADJUSTMENT.— See  Barber  v.  Fire  &  Marine  Ins.  Co.,  16  W. 
Va.  676.  And  see  generally,  the  titles  FIRE  INSURANCE;  MARINE  IN- 
SURANCE. 

i\clinea9ureinent  of  Doi^er. 

See   the  title   DOWER. 

! '  Administration. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 

ADMINISTRATIVE  PROCEEDING.— "A  proceeding,  under  ch.  105  of  the 

Code  of  1887,  by  a  commissioner  of  school  lands,  for  the  sale  of  forfeited  lands, 
is  a  judicial  proceeding,  a  suit,  not  simply  an  administrative  proceeding.  The 
court  may  in  it  allow  one  claiming  right  to  the  surplus  proceeds  of  its  sale  to 
file  his  petition  asking  such  surplus  to  be  paid  to  him."  Wiant  v.  Hays,  38  W. 
Va.  681,  18  S.  E.  807. 

Administrators. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 


ADMIRALTY. 


See  generally,  the  title  JURISDIC- 
TION. 

Commissioners  of  Admiralty — Juris- 
diction.— Prior  to  our  revolution,  the 
commissioners  of  admiralty  appointed 
under  the  great  seal  of  England,  had 
jurisdiction  to  try  all  treasons,  felonies 
and  piracies,  committed  not  only  on  the 
high  seas,  but  on  the  bays,  rivers,  etc. 
Those  powers  ceased  with  the  revolu- 
tion, and  by  the  Act  of  *77,  the  general 
court  was  vested  with  the  power  of 
trying  those  offenses  within  the  limits 
of  the  commonwealth  on  the  bays  and 
rivers,  as  well  as  on  the  land.  Com- 
monwealth V.  Gaines,  2  Va.  Cas.  172. 

The  federal  court  of  admiralty  estab- 
lished under  the  articles  of  confedera- 
tion had  power  to  try  piracies  and  fel- 


onies on  the  high  sea  only;  the  Virginia 
court  of  admiralty  was  excluded  from 
the  jurisdiction  in  all  capital  cases,  and 
hence  also  it  follows,  that  the  general 
court,  as  one  of  common  law,  had  ju- 
risdiction in  1786  (when  this  law 
passed),  to  try  all  felonies  committed 
on  the  bay,  etc.  Commonwealth  v. 
Gaines,  2  Va.  Cas.  172. 

State  courts  of  admiralty  had  juris- 
diction over  a  breach  of  the  revenue 
laws  in  regard  to  entering  of  ships  and 
cargo  and  the  payment  of  duties  upon 
said  cargo.  Richards  v.  Tabb,  4  Call 
522;  Fairclough  v.  Gate  wood,  4  Call  158. 
See  the  title  JURISDICTION. 

Admiralty  Courts  —  Dissolution  — 
State  District  Courts.— "The  state  dis- 
trict courts  were  bound  to  execute  the 
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sentences  of  the  court  of  appeals,  re- 
versing those  of  the  court  of  admiralty, 
after  the  dissolution  of  the  latter  court. 
The  supreme  court  holding  that  these 
being  cases  in  which  the  late  court  of 
admiralty  had  jurisdiction  by  law,  at 
the  time  of  passing  the  *act  establish- 
ing district  courts,  and  for  regulating 
the  general  court,*  and  which  was  not 
taken  away  by  the  constitution  of  the 
United  States,  the  admiralty  jurisdic- 
tion, over  the  causes,  was  transferred, 
by  the  said  recited  act,  to  the  district 
court  appointed  to  be  holden  at  Suf- 
folk, within  which  district  the  seizures 
were  made;  and  that  it  pertains  to  the 
said  court  to  enter,  as  their  own,  the 
former  decree  of  this  court,  and  award 
executions  thereon,  according  to  the 
act  for  establishing  the  court  of  ap- 
peals; which  is  ordered  to  be  certified 
to  the  said  district  court."  Scott  v. 
Graves,  4  Call  372. 

It  was  held  that  there  was  no  appeal 
from  the  court  of  admiralty,  upon 
an    interlocutory    decree.      Dawson    v. 


Graves,  4  Call  127.     Sec  the  title  AP- 
PEAL AND  ERROR. 

Libel  under  Wrong  Name — Effect 
upon  Rights  of  Original  Owner  Where 
He  Was  Not  Made  Party.— A  slave 
who  went  by  the  name  of  Talivcr,  the 
property  of  the  defendant,  fled  from 
his  master  to  the  enemy,  and  was  after- 
wards recaptured  by  an  American  ves- 
sel of  war.  He  was  libelled  and  con- 
demned by  the  name  of  Jack  Robinson, 
and  being  sold  under  the  sentence  of 
a  court  of  admiralty  was  purchased  by 
the  plaintiff.  The  defendant  got  pos- 
session of  him  under  a  warrant  issued 
in  virtue  of  the  Act  of  Assembly,  passed 
in  1782,  ch.  8,  Rev.  Laws,  p.  157.  De- 
cided, that  the  sentence  and  sale  were 
not  binding  upon  the  former  proprietor, 
as  he  was  no  party  to  the  suit,  and  the 
slave  was  not  libelled  by  the  name  he 
had  usually  borne.  Aliter,  if  the  con- 
demnation had  been  by  a  foreign  ad- 
miralty court.  Hooe  v.  Pierce,  1  Wash. 
212. 


Admissions  and  Declarations. 

See  the  titles  CONFESSIONS;  DECLARATIONS  AND  ADMISSIONS; 
HEARSAY  EVIDENCE. 

Ad  Quod  Damnum. 

See  the  title  DAMAGES;  INQUEST  AND  INQUIRIES;  MILLS  AND 

MILLDAMS. 


ADULTERATION. 

CROSS  REFERENCES. 

See  the  titles  CONSTITUTIONAL  LAW;  EVIDENuii:;  INDICTMENTS, 
INFORMATIONS  AND  PRESENTMENTS;  LICENSES;  MUNICIPAL 
CORPORATIONS. 


Power  of  City  to  Prevent  Adultera- 
tion of  Milk. — The  police  power  of  the 
state,  so  far  as  necessary  to  protect 
the  health  of  the  inhabitants  of  the  city 
of  Norfolk,  has  been  delegated  to  that 
city,  and  the  city  may  enact  reasonable 
ordinances  to  protect  its  citizens  from 
the  sale  of  impure,  adulterated,  or  di- 
luted milk.  Norfolk  v.  Flynn,  101  Va. 
473,  44  S.  E.  717. 


Validity  of  Ordinance  for  Milk  In- 
spection.— The  ordinance  of  the  city  of 
Norfolk  which  provides  for  the  inspec- 
tion of  milk  sold  in  the  city  of  Norfolk 
and  which  requires  vendors  of  milk  in 
the  city,  whether  their  daries  are  lo- 
cated inside  or  outside  of  the  city,  to 
register  for  that  purpose,  and  to  pay 
a  registration  fee  of  fifty  cents  per 
cow,  to  cover  expenses  of  the  inspec- 
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tion  required  by  the  ordinance,  is  not 
extraterritorial  in  its  effects.  It  only 
touches  those  who  come  within  the  city 
limits  to  dispose  of  their  milk.  Nor 
do  the  provisions  of  the  ordinance  vio- 
late the  Act  of  Assembly  approved 
March  3,  1896,  forbidding  any  city  or 
town  to  impose  or  collect  any  tax,  fine, 
or  other  penalty  for  selling  farm  or 
domestic  products  at  other  places  in 
the  city  or  town  than  the  regular  mar- 
ket houses.  The  charge  made  is  in  no 
sense  a  tax,  fine,  or  penalty,  but  a  legit- 
imate fee  designed  as  compensation  for 
service  rendered,  and  to  enable  the  city 
to  bear  the  expenses  of  a  valid  police 
regulation.  Norfolk  v,  Flynn,  101  Va. 
473,  44  S.   E.  717. 

Evidence  Sufficient  to  Support  In- 
dictment for  Selling  Diseased  Meat.— 
Where  a  party  is  charged  in  an  indict- 
ment with  selling  diseased  and  cor- 
rupted meat,  without  making  the  same 
known  to  the  buyer,  it  is  sufficient  if 
it  be  proven  that  he  did  knowingly 
sell  such  meat  in  the  market;  the  pre- 
sumption of  law  being  that  the  sale  was 
unlawful.     And  it  is  incumbent  on  the 


defendant,  to  escape  the  penalty  of  the 
law,  to  prove  that  at  the  time  he  made 
the  sale  he  disclosed  to  the  buyer  that 
the  meat  was  corrupted  or  unsound. 
Seibright  v.  State,  2  W.  Va.  591. 

Constitutionality  of  Oleomargarine 
Act. — Chapter  8  of  the  acts  of  1891, 
providing  that  from  and  after  its  pas- 
sage it  shall  be  unlawful  for  any  man- 
ufacturer or  vendor  of  oleomargarine, 
artificial  or  adulterated  butter,  to  man- 
ufacture or  offer  for  sale  within  the 
limits  of  this  state  any  oleomargarine, 
artificial  or  adulterated  butter,  whether 
the  same  be  manufactured  within  or 
without  this  state,  unless  the  same  shall 
be  colored  pink,  and  prescribing  a  pen-, 
alty  for  the  violation  of  the  same;  held, 
to  be  not  unconstitutional.  State  v. 
Myers,  42  W.  Va.  822,  26  S.  E.  539. 
This  case  was  overruled  by  State  v. 
Bruce,  55  W.  Va.  384,  47  S.  E.  146,  in 
which  the  court  held  the  above  act  to 
be  in  contravention  of  the  constitution 
and  laws  of  the  United  States  and 
therefore  invalid.  See  also,  the  title 
CONSTITUTIONAL  LAW. 


ADULTERY,    FOKNTCATION    AND    LEWD- 

NESS. 

I.  Adultery,  i85. 

A.  At  Common  Law,  185. 

1.  What  Constitutes  Adultery,  185. 

2.  Punishment,  185. 

B.  By  Canon  Law,  185. 

C.  By 'Statute,  185. 

1.  With  a  Slave,  185. 

2.  Punishment,  185. 

D.  Pleading  and  Practice,  186. 

1.  Indictment,  Presentment  and  Information,  Ito. 

a.  May  Be  Joint  or  Separate,  186. 

b.  What  It  Must  Show.  186. 

2.  Variance  l>etween  Presentment  and  Information,  186. 

a.  When  Not  Available.  186. 

3.  How  Defects  Taken  Advantage  of,  186. 

a.  By  Demurrer,  186. 

b.  By  Motion  to  Quash,  or  in  Arrest  of  Judgment,  186. 

4.  Change  in  Indictment,  187. 

E.  Evidence,  187. 
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II.  Fornication,  187. 

A.  At  Common  Law,  187. 

1.  DetinitioQ,  187. 

2.  Not  Punishable,  187. 

3.  Punishable  if  Accompanied  with  Misdemeanor,  187. 

B.  Bj  Canon  Law,  187. 

C.  Bj  Statute,  187. 

D.  Evidence,  187. 

E.  Punishment,  187. 

IIL  Lewdness,  i87. 

A.  What  Constitutes  Lewd  and  Lascivious  Cohabitation  by  Statute,  187. 

1.  In  General,  187. 

2.  Both  Parties  Must  Have  Criminal  Intent,  188. 

3.  The  Burden  of  the  OfiPense  Is  Publicity,  188. 

4.  Statute  Must  Be  FoUowed  StricUy,  188. 

5.  What  Necessary  to  Sustain  Action,  188. 

6.  ^'Cohabitation'*  Construed,  188. 

B.  Pleading  and  Practice,  188. 

1.  Indictment,  188. 

2.  Evidence,  188. 

3.  Bill  of  Exceptions,  189. 

CROSS  REFERENCES. 
See  the  titles  CRIMINAL  LAW;  DIVORCE;  INDICTMENTS,  INFORMA- 
TIONS AND  PRESENTMENTS. 


L  Adultery. 

A.  AT  COMMON  LAW. 
L  What  Constitutes  Adultery. 

Unmarried  Man  and  Married  Woman. 
— It  has  been  held  that  illicit  sexual 
intercourse  between  an  unmarried  man 
and  a  married  woman  is  not  adultery 
in  the  man.  Com.  v.  Lafferty,  6  Gratt. 
672. 

Adultery  was  not  a  common-law  of- 
fense in  England,  but  it  was,  perhaps, 
punishable  in  the  ecclesiastical  courts. 
Some  American  courts  have  held  it  a 
common-law  offense;  but  in  Virginia 
it  was  held  not  a  common-law  offense 
and  that  it  could  be  punishable  only  as 
the  statute  prescribes.  Anderson  v. 
Commonwealth,  5  Rand.  627;  Common- 
wealth V.  Isaacs,  5  Rand.  634;  Ex  parte 
Richards,  53  W.  Va.  556,  45  S.  E.  341. 
8.  Punishment. 

Therefore,  the  offense  of  adultery  can- 
not be  punished  by  our  courts  of  law, 
as  a  common-law  offense,  unless  it  be 
accompanied  with  other  circumstances, 
which  of  themselves  constitute  a  mis- 


demeanor. Anderson  v.  Com.,  5  Rand. 
627;  Com.  z/.  Isaacs,  5  Rand.  634;  Com. 
V.  Jones,  2  Gratt.  555.  See  also,  Ex 
parte  Richards,  53  W.  Va.  556,  45  S. 
E.  341. 

B.  BY  CANON  LAW. 
Ecclesiastical  Offense  after  Stat.  18 

Edw.  1.— Before  the  statute  of  13  Edw. 
1  the  courts  of  the  kings'  bench  pun- 
ished offenses  of  incontinency,  but  since 
that  statute  the  cognizance  has  been 
transferred  to  the  ecclesiastical  courts. 
Anderson  v.  Com.,  5  Rand.  627. 

C.  BY  STATUTE. 

1.  With  a  Slave. 

Adultery  committed  with  a  slave  was 
a  violation  of  the  act,  1  Rev.  Code,  ch. 
141,  §  6.    Com.  V,  Jones,  2  Gratt.  555. 

2.  Punishment. 

The  Va.  Code  provides  that  every 
person  convicted  of  adultery  shall  be 
subject  to  a  fine  of  twenty  dollars.  See 
X  Revised  Code,  §  555;  Commonwealth 
V.  Jones,  2  Gratt.  555. 

Adultery  or  fornication  is  punishable 
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only  by  fine,  and  no  imprisonment  can 
be  imposed.  Ex  parte  Richards,  53  W. 
Va.   555,  45   S.    E.  341. 

If  the  W.  Va.  statute  did  not  specify 
the  punishment  there  could  be  imposed 
either  fine  or  imprisonment  or  both  un- 
der principles  stated  in  Ex  parte  Garri- 
son, 36  W.  Va.  686,  15  S.  E.  417.  If 
the  statute  had  simply  stamped  adultery 
as  a  misdemeanor,  both  or  either  of 
these  punishments  could  be  imposed; 
but  the  statute  specifies  the  punishment. 
Ex  parte  Richards,  53  W.  Va.  556,  45 
S.   E.  341. 

The  statute  of  West  Virginia  make 
adultery  and  fornication  misdemeanors 
in  Code,  ch.  149,  §  6,  reading,  "If  an7 
person  commits  adultery  or  fornica- 
tion, he  shall  be  guilty  of  a  misde- 
meanor, and  fined  not  less  than  twenty 
dollars."  Thus  the  statute  both  creates 
the  offense  and  fixes  the  punishment. 
It  cannot  be  said  that  as  it  is  a  com- 
mon-law offense  there  may  be  both  fine 
and  imprisonment.  Ex  parte  Richards, 
53  W.  Va.  556,  45  S.   E.  341. 

D.  PLEADING  AND  PRACTICE. 
1.   Indictment,  Presentment  and  Infor- 
mation. 

a.  May  Be  Joint  or  Separate. 

In  prosecutions  for  adultery  the  two 
participants  may  be  joined  in  the  same 
indictment  or  indicted  separately.  State 
V,  Foster,  21  W.  Va.  767. 

b.  What  It  Must  Show. 

Every  indictment  must  show  upon  its 
face  that  some  public  law  of  the  state 
has  been  violated,  and  that  the  offender 
has  been  indicted  therefor,  in  the  man- 
ner and  within  the  time  prescribed  by 
the  law  of  the  land.  State  v.  Ball,  30 
W.  Va.  382,  4  S.  E.  645.  See  generally, 
the  title  INDICTMENTS,  INFORMA- 
TIONS AND   PRESENTMENTS. 

In  an  indictment  for  lewd  and  las- 
civious cohabitation,  the  offense  is 
charged  from  a  day  prior  to  the  day 
when  the  statute  went  into  effect,  but 
as  continuing  to  a  day  after  the  com- 
mencement of  the  act.    The  indictment 


is    good.      Nichols    &    Janes*    Case,    7 
Gratt.  589.  , 

2.  Variance  between  Presentment  and 

Information, 
a.  When  Not  Available. 

In  a  prosecution  for  adultery,  where 
there  is  a  variance  between  the  present- 
ment and  information,  it  is  not  compe- 
tent to  arrest  judgment  on  that  ground, 
after  a  plea  of  not  guilty,  and  trial  and 
conviction  on  that  plea.  Com.  v.  Jones, 
2  Gratt.  555. 

3.  How  Defects  Taken  Advantage  of. 

a.  By  Demurrer. 

Where  a  party  is  indicted  he  may 
upon  demurrer  to  the  indictment  t«ke 
advantage  of  all  the  defects  therein  to 
the  same  extent  as  by  motion  in  arrest 
of  the  judgment.  State  v.  Ball,  30  W. 
Va.  382,  4  S.  E.  645. 

Statute  of  Limitations  Fatal  on  De- 
murrer.— An  indictment  found  on  the 
8th  day  of  April,  1884,  for  adultery  and 
fornication,  which  charged  the  defend- 
ant with  committing  the  offense  on  the 
10th  day  of  March,  1883,  and  which  of- 
fense is  barred  by  the  statute  of  limita- 
tions in  one  year,  is  fatally  defective 
on  demurrer.  State  v.  Ball,  30  W.  Va. 
382,  4  S.   E.  645. 

Demurrer  Available  Also  Where  Mo- 
tion in  Arrest  of  Judgment  Would  Be. 
— While  the  motion  in  arrest  of  judg- 
ment had  by  §  11,  ch.  158  of  the  W.  Va. 
Code,  been  rendered  less  effectual  than 
it  was  by  the  common  law,  yet  a  de- 
murrer to  the  indictment  remains  unim- 
paired and  may  be  resorted  to  in  all 
cases  where  the  defendant  is  entitled 
to  move  in  arrest  of  judgment.  State 
V.  Ball,  30  W.  Va.  382,  4  S.   E.  645. 

b.  By  Motion  to  Quash,  or  in  Arrest 

of  Judgment. 

Where  an  indictment  is  so  defective 
that  any  judgment  thereon  against  the 
defendant  would  be  erroneous,  he  may 
take  advantage  of  the  defects  by  mo- 
tion to  quash,  by  demurrer,  or  by  mo- 
tion in  arrest  of  judgment.  State  v. 
Ball,  30  W.  Va.   382,  4  S.   E.  645. 
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4.   Change  in  Indictment. 

Where  an  original  indictment  is 
brought  before  the  appellate  court,  and 
it  appears  that  the  date  of  the  year  in 
which  the  crime  was  committed  has 
been  changed,  the  court,  in  the  absence 
of  anything  in  the  record  to  the  con- 
trary, will  presume  that  the  same  was 
made  before  the  finding  of  the  indict- 
ment. State  V,  Ball,  30  W.  Va.  382,  4 
S.  E.  645. 

E.   EVIDENCE. 

Statute  Requiring  Two  Witnesses  to 
Convict  Repealed.— The  act,  1  Rev.  Va.  | 
Code,  §  555,  which  makes  the  oath  of  j 
two  credible  witnesses  necessary  to  • 
convict  of  adultery,  is  repealed  by  ch.  | 
27,  §  2,  p.  164  of  the  Criminal  Code,  | 
Session  Acts  1847-48.  Com.  v.  Cregor,  | 
7  Gratt.  591. 

One  Credible  Witness  Sufficient  to 
Convict.— One  credible  witness  is  now 
sufficient  to  authorize  a  conviction  for 
adultery.    Com.  v.  Cregor,  7  Gratt.  591. 

II.  Fornication. 

A.  AT  COMMON  LAW. 

1.  Definition. 

Intercourse  by  Single  Man  with  Mar- 
ried Woman— Fornication  in  Man.— Il- 
licit sexual  intercourse  between  an 
unmarried  man  and  a  married  woman, 
is  fornication  in  the  man.  Com.  v.  Laf- 
ferty,  6  Gratt.  672. 

2.  Not  Punishable. 

The    offense    of   fornication    (or   the 
cohabiting   together   by   a    man   and   a 
woman   in   a   state  of  illicit   commerce 
as  man  and  wife,  but  without  marriage), 
is  not  punishable  as  a  common-law  of- 
fense.   Com.  V.  Isaacs,  5  Rand.  634. 
8.  Punishable  if  Accompanied  with  Mis- 
demeanor. 
The  offense  of  fornication  cannot  be 
punished   by  our   courts   of  law,  as   a 
common-law    offense,    unless    they    be 
accompanied  with  other  circumstances 
which  of  themselves  constitute  a  mis- 
demeanor.   Anderson  v.  Com.,  5  Rand. 
627. 


B.  BY  CANON  LAW. 
Ecclesiastical  Offense  Since  Stat.,  18 

Edw.  1. — Before  the  statute  of  13  Edw. 
1,  the  courts  of  kings'  bench  punished 
offences  of  incontinency,  but  since  that 
statute,  the  cognizance  of  such  offenses 
has  been  transferred  to  the  ecclesiasti- 
cal courts.  Anderson  v.  Com.,  5  Rand. 
627. 

C.  BY  STATUTE. 
Intercourse  with  a  Slave. — Where  a 

person  not  being  a  servant  or  slave, 
cohabits  with  such,  he  is  punishable, 
for  fornication,  under  the  statute,  1 
I  Rev.  Va.  Code,  §  555,  which  provides, 
J  that  every  person,  not  being  a  servant 
j  or  slave,  committing  adultery  or  for- 
I  nication,  and  being  thereof  lawfully 
convicted,  etc.  Com.  v.  Jones,  2  Gratt. 
i  555. 


D.  EVIDENCE. 

One  Witness  Sufficient.— One  credi- 
ble witness  is  now  sufficient  to  author- 
ize a  conviction  for  fornication.  Com. 
V.   Cregor,  7   Gratt.  591. 

Statute  Requiring  Two  Credible  Wit- 
nesses  Repealed.— The  act  1  Rev.  Va. 
Code,  §  555,  which  makes  the  oath  of 
two  or  more  credible  witnesses  neces- 
sary to  convict  of  fornication,  is  re- 
pealed by  ch.  21,  §  2,  of  the  Criminal 
Code,  Session  Acts,  1847-48.  Com.  v, 
Cregor,  7  Gratt.  591. 

E.   PUNISHMENT. 

Every  person  convicted  of  fornication 
under  the  statute,  1  Rev.  Va.  Code,  § 
555,  which  provides,  that  every  person 
not  being  a  servant  or  slave,  etc.,  is 
subject  to  a  fine  of  ten  dollars.  Com. 
V.  Jones,  2   Gratt.   555. 

in.  Lewdness. 

A.  WHAT  CONSTITUTES  LEWD 
AND  LASCIVIOUS  COHABI- 
TATION  BY  STATUTE. 

1.   In  General. 

Lewd  and  lascivious  is  the  act  or 
state    of  dwelling   togetb-r,   or   in   the 
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same  place  with  another;  the  state  of 
living  together  as  husband  and  wife. 
State  V,  Miller,  42  W.  Va.  215,  24  S.  E. 
882;  Jones  v.  Com.,  80  Va.  20. 

To  constitute  the  offense  of  lewd  and 
lascivious  association  and  cohabitation 
under  §  7,  ch.  149,  W.  Va.  Code,  1891, 
it  must  be  proved  that  the  parties  co- 
habited together;  that  is,  lived  together 
in  the  same  house  as  man  and  wife. 
State  V.  Miller,  42  W.  Va.  215,  24  S. 
E.  882. 

Occasional  Acts  of  Incontinence. — 
Proof  of  accasional  acts  of  incontinence 


V.  Com.,  80  Va.  18;  Com.  v,  Isaacs,  & 
Rand.  634. 

5.  What  Necessary  to     Sustain  Action. 

To  sustain  a  prosecution  for  lewd  and 
lascivious  cohabitation  under  §  7,  ch. 
7,  Criminal  Procedure  of  1878,  p.  302, 
the  evidence  must  clearly  establish  that 
the  parties  not  being  married,  lewdly 
and  lasciviously  associated  and  cohab- 
ited; that  is,  lived  together  in  the  same 
house  as  man  and  wife.  Jones  v.  Com., 
80  Va.  18;  Pruner  v.  Com.,  82  Va.  115. 

6.  '"Cohabitation"  Construed. 

The  term  "cohabitation"  as  used  in 


merely  is  not  sufficient  to  convict  of  ,   ,                       .  ... 

I       ,        .  I       .  .            u  u  ,L  .•         T            the    statute,    is  construed    to    mean    a 

lewd  and  lascivious  cohabitation.  Jones  '   .  .                \  •       ,                 . 

n          OA  Tr     ^o    T5                 /-»          oo  I  living  together  in   the  same  house  as 

r.  Com.,  80  Va.  18;  Pruner  v.  Com.,  82  i           .    .  i-        .       .i. 
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215,  24   S.    E.   882. 


the  manner  of  husband  and  wife.    Jones 
V.  Com.,  80  Va.  20. 


8.  Both  Parties  Must  Have  Criminal 
Intent. 

To  constitute  the  offense  of  lewd  and 
lascivious  cohabitation  it  is  essential 
that  both  parties  should  lewdly  and  las- 
civiously cohabit  together,  and  that 
they  should  have  the  same  common  pur- 
pose and  intent.  State  v.  Foster,  21  W. 
Va.  770;  State  v.  Foster,  26  W.  Va.  272. 

Where  One  Party  Innocent  Neither 
Can  Be  Convicted. — Where  one  person 
who  is  married,  intermarries  with  an- 
other, who  is  single,  and  without  knowl- 
edge of  the  other  party  to  the  marriage, 
and  in  good  faith,  believing  their  mar- 
riage to  be  valid  and  binding  neither 
party  can  be  convicted  of  lewd  and 
lascivious  cohabitation.  State  v.  Fos- 
ter, 21  W.  Va.  771. 

8.  The  Burden  of  the  Offense  Is  Pub- 
licity. 

The  burden  of  the  offense  is  the  open, 
lewd  and  lascivious  conduct  of  the  par- 
ties living  together  as  man  and  wife. 
Pruner  v.  Com.,  82  Va.  115. 

4.   Statute  Must  Be  Followed  Strictly. 

The  offense  of  lewd  and  lascivious 
cohabitation  is  statutory,  and  in  pros- 
ecutions for  such  an  offense  the  statute 
must  be  conformed  to  strictly.     Jones 


B.  PLEADING  AND  PRACTICE. 
1.   Indictment. 

An  indictment  under  Va.  Code,  1873, 
ch.  192,  §  7,  for  lewd  and  lascivious  co- 
habitation, may  be  either  joint  or  sep- 
arate. Scott  V.  Commonwealth,  77  Va. 
344. 

In  an  indictment  for  lewd  and  las- 
civious cohabitation,  the  offense  is 
charged  from  a  day  prior  to  the  day 
when  the  statute  went  into  effect,  but 
as  continuing  to  a  day  after  the  com- 
mencement of  the  act.  The  indictment 
is  good.  Nichols  &  Janes*  Case,  7 
Gratt.  589. 

What  Must  Appear  to  Warrant  Con- 
viction.— In  order  to  convict  of  lewd 
and  lascivious  cohabitation,  it  must  ap- 
pear on  the  face  of  the  indictment,  that 
both  parties,  lewdly  and  lasciviously 
associated  and  cohabited  together  or 
with  each  other.  State  v,  Foster,  21  W. 
Va.  767. 

2.    Evidence. 
Postmaster  Competent  Witness. — In 

a  prosecution  for  lewd  and  lascivious 
cohabitation,  a  postmaster  is  a  compe- 
tent witness  against  the  accused.  Scott 
V   Com.,  77  Va.  344. 

Su£Bciency. — Where    it    was    proved, 
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that  S.  admitted  that  J.  was  his  wife, 
that  they  lived  together,  that  H.  ad- 
mitted that  J.'s  daughter  was  his  child, 
that  he  carried  her  mail  to  her  from 
the  postoffice,  that  he  familiarly  asso- 
ciated with  her  and  was  reported  to  live 
with  her  as  man  and  wife,  the  court 
held  the  evidence  sufficient  to  convict. 
Scott  V.  Com.,  77  Va.  346. 


3.   Bill  of  Exceptions. 
Certifying    Evidence     Not    Facts. — 

Where,  though  the  bill  of  exceptions 
claims  to  set  forth  the  facts  proved 
upon  trial,  it  is  apparent  that  the  evi- 
dence is  certified,  and  not  the  facts,  the 
court  must  look  only  to  the  evidence 
of  the  exceptee.  Pruner  v.  Com.,  82 
Va.  115;  Scott  v.  Com.,  77  Va.  344. 


AD  VALENCIAM.— In  State  v.  Sparks,  30  W.  Va.  101,  3  S.  E.  41,  it  is  said: 
^'When  the  theft  is  charged  in  the  indictment  for  a  living  thing,  as  a  horse  or 
sheep,  the  regiUar  way  is  to  say  pretii.  5  Saund.  &  C.  If  it  be  of  a  dead  thing 
that  is  estimated  in  the  indictment  by  weight  or  measure,  there  also  it  ought  to 
say  pretii;  and  so  it  may  be  if  it  be  of  any  single  thing,  though  dead,  and  not 
estimated  by  weight  or  measure.  But  if  it  be  dead  things  in  the  plural  number, 
then  it  ought  to  be  ad  valenciam.  Lamb.  497;  Cow.  Law  Diet,  titles,  'Value,' 
*\alentia';  5  Bac.  Abr.  77;  15  Vin.  Abr.  385.  386;  2  tlawk.  P.  C,  §  75  ch.  25; 
Bouv.  Law  Diet.*  Trice  '  Referring  to  the  above  distinction  in  these  words, 
Lord  Hale  says:  'But  this  I  take  to  be  but  clerkship,  and  not  substantial;  for 
\i  pretii  be  set  instead  of  ad  valenciam,  or  e  converso,  I  think  it  doth  not 
vitiate  the  indictment;  and  so  it  is  if  one  pretii  or  ad  valenciam  be  added  to 
several  things,  where,  in  true  clerkship,  it  should  be  applied  severally.  It  is 
good  if  the  party  be  convicted  of  all;  but  possibly,  if  the  party  be  convicted  but 
of  part,  it  is  not  good,  because  it  will  be  uncertain  whether  grand  or  petit  lar- 
ceny.' 2  Hale,  P.JZ.  183;  Bafford  v.  Ventres,  Noy  115;  No.  23,  Car.  1."  See  also, 
the  title  LARCENY. 
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IX.  Valuation  of  Advancements,  197. 

A.  How  Computed,  197. 

B.  Interest,  198. 

CROSS  REFERENCES, 

Sec  the  titles  DESCENT  AND  DISTRIBUTION;  EXECUTORS  AND 
ADMINISTRATORS;  GIFTS;  PARENT  AND  CHILD;  TRUSTS  AND 
TRUSTEES;  WILLS. 


I.  Definitions  and  Distinctions. 

Dcfmitions.^In  Darne  v.  Lloyd,  82 
Va.  859,  5  S.  E.  87,  advancement  is  de- 
fined as  a  gift,  by  anticipation  of  the 
whole  or  part  of  what  is  supposed  a 
child  will  be  entitled  to  on  the  death 
of  the  giver  intestate.  See  also,  Chinn 
V  Murray,  4  Gratt.  348;  Richardson  v. 
Seevers,  84  Va.  269,  4  S.  E.  712;  Nicho- 
las V.  Nicholas,  100  Va.  660,  42  S.  E. 
669;  McClanahan  v.  McClanahan,  36  W. 
Va.  34,  14  S.  E.  419;  Waldron  v.  Tay- 
lor, 52  W.  Va.  284,  45  S.  E.  336. 

But  see  the  dissenting  opinion  of 
Fauntleroy,  J.,  in  Rowe  v.  Marchant, 
86  Va.  177,  187,  9  S.  E.  995, 
where  it  is  said:  "An  advancement  is 
an  absolute  gift  which  the  donor  can- 
not recall,  but  for  which  he  may,  in 
his  will,  abate,  pro  tanto,  the  share  of 
his  estate  devised  or  bequeathed  in  it 
to  the  donee." 

Construction  of  the  Word  "Advance- 
ment."— Judge  Green  in  Kyle  v,  Con- 
rad, 25  W.  Va.  760,  said:  "By  the  word 
advancement  used  in  the  statute  is 
meant  a  gift  by  a  parent  to  a  child  or 
descendant  for  the  purpose  of  advanc- 
ing him  or  her  in  life."  Waldron  v. 
Taylor,  52  W.  Va.  291,  45  S.  E.  336. 
The  statute  in  question  's  W.  Va.  Code, 
ch.  78,  §  13,  p.  714. 

Distinctions — In  General. — ^An  ad- 
vancement differs  from  a  gift  inasmuch 
as  it  is  charged  against  the  child;  and 
from  a  debt,  in  that  there  was  no  en- 
forcible  liability  on  the  part  of  the 
child  to  repay  during  the  lifetime  of 
the  donor,  or  after  his  death  except  in 
the  way  of  suffering  a  deduction  from 
his  portion  in  the  estate.  Unlike  an 
ademption  it  has  to  do  with  intestate 
estate  only.  Waldron  v,  Taylor,  52  W. 
Va.  293,  45  S.  E.  336. 


IL  Whether  a  Donation  Is  an 
Advancement 

A.   DEPENDS  UPON  INTENTION. 

In  General. — Where  a  father  confers 
title  to  either  real  estate  or  personal 
property  upon  his  children,  and  in  the 
distribution  of  his  estate  it  is  claimed 
that  the  title  so  conferred  was  by  way 
of  advancement,  the  solution  of  the 
question  depends  upon  the  intentions  of 
the  father  in  so  disposing  of  said  prop- 
erty. McClanahan  v.  McClanahan,  36 
W.  Va.  34,  14  S.  E.  419;  Watkins  v. 
Young,  31  Gratt.  84;  McDearman  v. 
Hodnett,  83  Va.  281,  2  S.  E.  643;  Lewis 
V.  Henry,  28  Gratt.  192;  Lee  v.  Boak, 
11  Gratt.  182;  Biedler  v,  Biedler,  87  Va. 
300,  12  S.  E.  753.  S«e  post,  "Between 
Whom  Advancements  May  Be  Made," 
VI. 

Ascertained  from  Evidence  and  Sur- 
rounding Circumstances.  —  Where  a 
father  confers  title  to  either  real  or 
personal  property  upon  his  children, 
the  question  whether  the  title  so  con- 
ferred is  an  advancement  or  not  de- 
pends upon  intention,  which  is  to  be 
ascertained  from  the  evidence  and  sur- 
rounding circumstances,  such  as  the 
value  of  his  entire  estate,  the  number 
of  children,  etc.  McClanahan  v.  Mc- 
Clanahan, 36  W.  Va.  34,  14  S.  E.  419. 

Parol  Testimony. — After  the  death  of 
the  father,  on  the  distribution  of  his 
estate,  parol  testimony  is  admissible  to 
explain  the  attending  circumstances  of 
a  conveyance,  and  that  it  was  intended, 
either  in  whole  or  in  part,  as  an  ad- 
vancement. McClanahan  v.  McClana- 
han, 36  W.  Va.  34,  14  S.  E.  419;  Bruce 
V.  Slemp,  82  Va.  352,  4  S.  E.  692.  See 
the  title  EVIDENCE. 

Mere  Declarations  of  Intention. — ^A 
parent  cannot,  by  mere  declarations  of 
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intention,  make  that  an  advancement 
which  is  not  such  by  law,  nor  prevent 
that  from  being  an  advancement  which 
the  law  plainly  declares  to  be  one. 
But  he  can  do  so  by  will,  as  his  power 
over  his  undisposed  estate  is  absolute. 
Coffman  v,  CoflEman,  41  W.  Va.  8,  23 
S.  E.  523. 

B.  WHEN  ADVANCEMENT  PRE- 
SUMED. 

In  GeneraL  —  Whenever  a  father 
makes  to  a  child  a  transfer  of  property, 
either  real  or  personal,  or  whenever  he 
furnishes  the  purchase  price  on  prop- 
erty, title  to  which  is  taken  in  the  name 
of  the  child,  presumption  of  advance- 
ment arises.  Gregory  v.  Winston,  23 
Gratt.  102;  Watkins  v.  Young,  31  Gratt. 
84;  McDearman  v.  Hodnett,  83  Va.  281, 
2  S.  E.  643;  Bruce  v.  Slemp,  82  Va.  352, 
4  S.  E.  692. 

Gifts  of  Personalty  of  Large  Value.— 
Watkins  v.  Young,  31  Gratt.  84,  is 
authority  for  the  rule  that  while  gifts 
of  personalty  of  large  value  may  prima 
facie  create  an  advancement  yet  such 
presumption  may  be  rebutted  and  the 
intention  of  the  intestate  allowed  to 
govern. 

But  Such  Presumption  May  Be  Re- 
butted.— Evidence  of  the  real  intention 
of  the  ancestors  may  be  brought  to  re- 
but this  presumption  and  for  this  pur- 
pose his  statements  and  declarations 
made  at  the  time  of  the  gift,  or  subse- 
quently are  competent  evidence  as  well 
as  the  circumstances  of  the  ancestor 
and  the  affectionate  relations  existing 
between  him  and  the  child.  Watkins 
V.  Young,  31  Gratt.  84;  McDearman  v. 
Hodnett,  83  Va.  281,  2  S.  E.  643.  But 
ill  MaClintock  v.  Loisseau,  31  W.  Va. 
865,  8  S.  E.  613,  it  was  held  that  the 
heirs  will  not  be  permitted  in  order 
to  rebut  this  presumption  to  show  that 
a  conveyance  to  his  son  was  made  by 
the  father  with  fraudulent  purpose. 
See  also,  Chinn  v,  Murray,  4  Gratt. 
348. 

Recital  of  Nominal  Consideration. — 
There  is  a  presumption  of  an  advance- 


ment where  there  is  recital  of  a  nominal 
consideration  in  a  conveyance  of  real 
property  from  a  father  to  a  child.  Mc- 
Clanahan  v,  McClanahan,  36  W.  Va. 
34,  14  S.  E.  419;  Kyle  v.  Conrad,  25 
W.  Va.  760.  And  though,  where  a 
substantial  consideration  is  recited,  the 
transaction  is  supposed  to  be  a  pur- 
chase, this  presumption  may  be  re- 
butted and  for  this  purpose  parol  evi- 
dence is  admissible.  Bruce  v.  Slemp, 
82  Va.  352,  4  S.  E.  692. 

C.   MUST  BE  A  COMPLETED 
TRANSFER. 

In  Darn^  z/.  Lloyd,  82  Va.  859,  5  S. 
E.  87,  it  was  said  that  it  is  clear  that 
there  is  embraced  in  every  definition 
of  advancement  the  idea  that  the  parent 
has  irrevocably  parted  from  his  title 
in  the  subject  advanced.  Christian  v, 
Coleman,  3  Leigh  30;  Williams  v. 
Stonestreet,  3  Rand.  562;  Kean  v. 
Welch,  1  Gratt.  406. 

W.  died  in  1857.  By  his  will  he  gave 
his  estate  to  his  wife,  Mrs.  W.,  for  her 
life,  to  be  used  and  controlled  by  her 
at  her  entire  discretion;  but  as  certain 
of  his  children,  named,  came  of  age  or 
married  she  was  at  liberty  to  give  them 
or  either  of  them,  as  also  his  daughter, 
Mrs.  C,  such  part  of  his  estate  as  she 
could  conveniently  spare,  she  to  be  the 
sole  judge  of  it.  And  at  her  death  he 
gave  his  estate  equally  among  his  chil- 
dren named,  each  of  whom  was  to  ac- 
count for  what  they  had  or  might  re- 
ceive. In  1858  Mrs.  W.  has  a  tract  of 
land  and  a  number  of  slaves  divided 
and  valued,  to  allot  a  part  of  each  to 
whom  she  was  authorized  to  make  ad- 
vancements, and  she  conveys  and  de- 
livers one  of  the  parts  to  each  of  said 
children  except  Mrs.  C.  The  court  said: 
"It  is  very  clear  that  Mrs.  C.  was  not 
advanced  along  with  the  other  children 
in  1858.  The  mere  act  of  designating 
a  tract  of  land  and  a  lot  of  slaves  as 
hers,  did  not  constitute  an  advancement 
in  any  sense  of  the  word.  It  gave  her 
no  title  to  or  control  of  the  property.  It 
was  never  placed  in  her  possession,  nor 
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did  she  ever  receive  the  slightest  bene- 
fit from  it.  It  cannot  be  regarded  as  a 
present  advancement,  because  there 
was  no  possession  so  as  to  bestow  im- 
mediate enjoyment  or  opportunity  of 
enjoyment;  nor  could  it  operate  as  a 
future  advancement,  because  the  gift 
was  not  executed."  Puryear  v.  Cabell, 
24  Gratt.  260,  267. 

Where  two  daughters  were  nomi- 
nally given,  but  received  no  title  to,  a 
tract  of  land,  their  father  afterwards 
having  sold  it  for  $10,000  and  given 
each  of  them  $5,000,  in  Confederate 
currency,  they  should  be  charged  with 
the  amount  of  that  currency  so  received 
by  them  as  advancements;  as  to  the 
tract  of  land  the  court  said:  "But  it 
must  be  remembered  that,  while  these 
lands  were  nominally  given  to  them, 
they  were  never  actually  conveyed  to 
them,  and  were  in  fact  conveyed  to 
other  parties,"  and  therefore  this  tract 
of  land  could  not  be  held  to  be  an  ad- 
vancement. West  V.  Jones,  85  Va.  616, 
620,  8  S.  E.  468. 

D.  NECESSITY  OF  INTESTACY. 

In  order  that  the  child  may  be  com- 
pelled to  account  for  advancements,  the 
parent  by  the  common-law  rule  must 
have  died  wholy  intestate  and  in  those 
states  in  which  the  word  "intestate"  is 
used  that  term  is  construed  to  mean 
wholly  intestate.  Wilson  v.  Miller,  1 
Pat.  &  H.  353. 

The  rule  laid  down  in  Wilson  v. 
Miller,  1  Pat.'  &  H.  353,  has  been 
changed  by  the  Code  of  Va.,  1887,  § 
2561,  and  provides  that  the  doctrine  of 
hotchpot  shall  apply  whether  the  in- 
testacy be  whole  or  partial.  Section 
2561  is  as  follows:  "Where  a  descend- 
ant of  a  person  dying  intestate  as 
to  his  estate  or  any  part  thereof, 
shall  have  received  from  such  intestate 
in  his  lifetime,  or  under  his  will,  any 
estate,  real  or  personal,  by  way  of  ad- 
vancement and  he  or  any  descendant 
of  his  shall  come  into  the  partition  and 
distribution  of  the  estate  with  the 
other  parceners  and  distributees,  such 


advancements  shall  be  brought  into 
hotchpot  with  the  whole  estate,  real  and 
personal,  descended  or  distributable* 
and  thereupon  such  party  shall  be  en- 
titled to  his  proper  portion  of  the 
estate,    real    and    personal."      Nicholas 

V,  Nicholas,  100  Va.  660,  42  S.  E.  669. 
The  West  Virginia  Code,  §  13,  ch.  78, 

reads  as  follows:  "Where  any  de- 
scendant of  a  person  dying  intestate  as 
to  his  estate  or  any  part  thereof,  shall 
have  received  from  such  intestate  in 
his  lifetime,  or  under  his  will  any 
estate  real  or  personal,  by  any  advance- 
ments, and  he  or  any  descendant  of  his, 
will  come  into  the  partition  and  distri- 
bution of  the  estate  with  the  other 
parceners  and  distributees,  such  ad- 
vancement shall  be  brought  into  hotch- 
pot with  the  whole  estate,  real  and  per- 
sonal, descended  or  distributable,  and 
thereupon  such  party  shall  be  entitled 
to  his  proportion  of  the  estate,  real  and 
personal." 

E.   ILLUSTRATIONS. 

Bond  Given  to  Son. — Under  a  will 
dividing  testator's  property  equally  be- 
tween a  son  and  a  daughter,  and  direct- 
ing that  he,  in  a  settlement  with  his  sis- 
ter, shall  charge  himself  with  a  certain 
bond  given  him  by  testator  in  his  life- 
time; held,  such  bond,  will  be  treated 
as  an  advancement  to  the  son,  and  not 
as  a  gift  of  the  entire  amount  to  the 
daughter.  Moorman  v,  Crockett,  90 
Va.  185,  17  S.  E.  875. 

Where  the  issue  is  whether  a  bond 
was  delivered  by  a  parent  to  a  child  by 
way  of  advancement,  it  is  competent 
for  the  child  to  prove  similar  advance- 
ments by  'the  parent  to  the  other  chil- 
dren. Brock  V.  Brock,  92  Va.  173.  23 
S.  E.  224. 

Gift  by  Parent-in-Law  to  Son-in- 
Law. — A  gift  by  the  wife's  father  to  the 
husband  during  coverture  is  deemed  an 
advancement  to  the  wife.  Bruce  v. 
Slemp,  82  Va.  352,  4  S.  E.  692.  See 
post,  "Parent-in-Law  and  Son-in-Law," 
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the  payment  of  the  husband's  debt  by 
the  father-in-law.  Pealc  v.  Thurmond, 
77  Va.  753.  And  this  was  not  affected 
by  the  Married  Women's  Act.  (Act 
1876-77);  McDearman  v.  Hodnett,  83 
Va.  281,  2  S.  E.  643.  See  also,  Roberts 
V,  Coleman,  37  W.  Va.  143,  16  S.  E. 
482. 

Payment  of  Gaming  Debts  by 
Fathers. — In  Carter  v.  Cutting,  5  Munf. 
223,  where  a  father  made  payment  of 
his  son's  gaming  debt  it  was  held  that 
an  advancement  was  created. 

Timber  Cut  Off  Tract  of  Another.— 
The  husband  of  one  of  the  children 
having  cut  timber  off  a  tract  of  land 
not  belonging  to  his  wife  is  held  to  be 
an  advancement,  the  value  of  which  is 
to  be  charged  to  him  and  his  wife. 
Puryear  v.  Cabell,  24  Gratt.  260. 

Loan. — What  in  its  inception  was  a 
loan,  may  be  made  subsequently  by 
will  or  otherwise,  an  advancement. 
Dame  v.  Lloyd,  82  Va.  859,  5  S.  E.  87. 

Release  of  Bond  to  Children.— Chief 
Justice  Ruffin  said  in  Bridges  v. 
Hutchins,  11  Ired.:  "A  gift  to  the  hus- 
band during  coverture  is  undoubtedly 
an  advancement  to  the  wife;  and  it  is 
quite  clear  that  the  release  or  can- 
celling the  bonds  of  the  child,  with  the 
intention  thereby  to  prefer  him  in  life, 
is  as  much  an  advancement  as  so  much 
cash."  Bruce  v,  Slemp,  82  Va.  352,  4 
S.  E.  692. 

Property  Purchased  with  Funds  of 
Estate. — Where  a  man  dies  leaving  his 
estate,  consisting  of  land  and  negroes, 
by  will,  to  his  wife  for  life,  and  after- 
wards to  their  children,  the  widow 
takes  possession  of  the  property  for  the 
common  benefit,  all  the  children  living 
with  her  and  being  supported  by  her 
until  they  are  married  or  until  they  are 
otherwise  provided  for.  The  eldest  son 
manages  the  estate  until  the  widow's 
death,  and  while  thus  engaged,  per- 
suades the  widow  to  buy,  out  of  the 
funds  of  the  estate,  a  piece  of  land,  and 
takes  the  deed  to  himself.  At  the  death 
of  the  widow,  the  son  administered  on 


her  estate;  the  other  children  then 
asked  the  son  for  a  partition  of  this 
land,  but  it  is  postponed  until  after  his 
death,  when  he  leaves  a  will,  directing 
it  to  be  sold  for  the  benefit  of  his  es- 
tate, considering  it  as  belonging  to 
himself.  The  court  held  that  this  was 
not  an  advancement  but  that  the  son  is 
a  trustee  for  the  widow  through  her 
life  and  for  the  other  children  and 
himself  after  her  death.  Chancellor  v. 
Ashby,  2  Pat.  &  H.  26. 

Devise  of  Property  to  Ekiualize  Cer* 
tain  Children. — Where  testator  devises 
certain  land  to  his  sons  and  directs  the 
residue  to  be  disposed  of  as  the  law 
directs;  held,  it  was  his  intention  to 
equalize  the  two  sons  with  his  other 
children  to  whom  gifts  had  been  pre- 
viously made,  and  not  that  the  devise 
should  operate  as  an  advancement  to  be 
brought  into  hotchpot  under  the  Va. 
Code,  §  2561.  Biedler  v,  Biedler,  87 
Va.  300,  12  S.  E.  753. 

Parent  Allowing  Children  to  Culti* 
vate  Land  and  Use  Profits. — In  Chris- 
tian V.  Coleman,  3  Leigh  30,  a  mother, 
herself  tenant  for  life  of  lands,  gives 
separate  parcels  thereof  to  several  of 
her  children  allowing  them  to  cultivate 
them  and  use  the  proceeds  without  re- 
quiring rents.  Held,  not  an  advance- 
ment. 

Father  Advancing  Money  to  Pay 
Debt  to  Child. — "A  father  advancing  his 
child,  to  whom  he  is  at  the  same  time 
in  debt,  shall  be  presumed  to  do  so, 
with  a  view  to  the  discharge  of  the  debt, 
if  the  sum  advanced  be  sufficient;  and 
that,  even  though  it  is  a  portion  given 
in  marriage."  Kelly  v.  Kelly,  6  Rand. 
176. 

Where  a  father,  being  indebted  to 
his  children,  afterwards  conveys  prop- 
erty to  them,  which  is  more  than  equal 
to  the  amount  of  the  debt,  this  convey- 
ance shall  be  presumed  to  be  in  satis- 
faction of  the  debt,  if  there  are  no 
circumstances  to  prove  a  contrary  in- 
tention.    Kelly  V.   Kelly,  6   Rand.   176. 

Although  the  property  conveyed,  and 
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the  debt,  are  not  ejusden  generis,  the 
one  may  be  a  satisfaction  of  the  other, 
if  the  intention  of  the  testator  be  ap- 
parent, that  such  should  be  the  effect. 
Kelly  V.  Kelly,  6  Rand.  176. 

Land  Specially  Devised. — Where  a 
testator  devised  his  property,  except 
land  devised  to  his  wife,  to  be  equally 
divided  among  his  children,  and  re- 
ferred to  a  memorandum  of  advance- 
ments and  after  his  wife's  death  he 
added  a  codicil  devising  to  a  son  certain 
land,  it  was  held  that  the  son  took  the 
land,  in  addition  to  his  share  under  the 
will,  without  having  to  account  for  it. 
Noel  V.  Noel,  86  Va.  109,  9  S.  E.  584.    * 

ni.  Change  of  Oift  to  Ad- 
vancement. 

A  donor  may  change  a  gift  or  debt 
to  an  advancement.  Darne  v.  Lloyd, 
82  Va.  859,  5  S.  E.  87.  See  also, 
Arnold  v,  Barrow,  2  Pat.  &  H.  1. 

IV.  When  Equity  Aids  Defect- 
ive Advancement. 

Although  it  is  a  general  rule  that  a 
court  of  equity  will  not  aid  a  defective 
advancement  yet  in  Ward  v,  Webber,  1 
Wash.  274,  it  was  held  that  where  there 
is  a  defective  advancement  to  younger 
children  otherwise  unprovided  for  a 
court  of  equity  will  supply  such  defects. 

V.  To  What  Property 
Applicable. 

In  General. — See  post,  "Accounting 
for  Advancement,"  VII. 

In  Virginia  by  statute  advancements 
may  consist  of  both  real  estate  and 
personal  property.  In  Williams  v, 
Stonestreet,  3  Rand.  559,  the  court  con- 
strued the  Act  of  1875  (12  Hen.  Stat. 
139,  148)  held  that  where  the  statute 
provided  that  real  estate  received  by 
way  of  advancement  shall  be  brought 
into  hotchpot  with  "estate  descended" 
and  personal  estate  with  "distnl.utable 
surplus"  the  two  kinds  of  property 
must  be  kept  separate,  the  re:il  being 
applied  in  the  distribution  of  the  realty 


and  the  personalty  in  the  distribution  of 
the  personalty. 

Personalty.  —  And  that  personalty 
may  be  the  subject  of  an  advancement 
See  Watkins  v.  Young,  31  Gratt  84. 

Slaves. — Prior  to  1865  slaves  were 
subject  to  advancements.  See  West  v. 
Jones.  85  Va.  616,  8  S.  E.  468;  Allen  v, 
Allen,  Jeff.  86;  Beckwith  V,  Butler,  1 
Wash.  224;  Kean  v.  Welch,  1  Gratt.  403; 
Cross  V,  Cross,  4  Gratt.  257;  Purycar  v, 
Cabell,  24  Gratt.  260;  Moorman  v, 
Smoot,  28  Gratt.  80. 

Realty. — And  that  real  property  may 
be  the  subject  of  an  advancement.  See 
McClintock  v.  Loisseau,  31  W.  Va.  865, 
8  S.  E.  612;  McClanahan  v.  McClana- 
han,  36  W.  Va.  34,  14  S.  E.  419;  Kyle  v, 
Conrad,  25  W.  Va.  760. 

Rents  and  Profits  Used  by  Heirs. — 
In  Williams  v.  Stonestreet,  3  Rand. 
559,  it  was  held  that  where  a  father  per- 
mitted his  son  to  rent  out  his  land,  and 
receive  the  rent  for  his  use,  he  will  be 
required  to  bring  such  rents  into  hotch- 
pot as  an  advancement.  But  in  Chris- 
tian V.  Coleman,  3  Leigh  30,  a  mother, 
herself  tenant  for  life  of  lands,  gives 
separate  parcels  thereof  to  several  of 
her  children  allowing  them  to  cultivate 
them  and  use  the  proceeds  without  re- 
quiring rents.  Held,  not  an  advance- 
ment. 

VI.  Between  Whom  Advance- 
ments May  Be  Made. 

See  ante,  "Whether  a  Donation  Is  an 
Advancement,"  II. 

A.  PARENT  AND  CHILD. 

The  doctrine  of  advancement  is  of  a 
most  common  application  in  cases  of 
transactions  between  parent  and  child. 
Wilson  V.  Miller,  1  Pat.  &  H.  353;  Car- 
ter V.  Cutting,  5  Munf.  223;  Sawney  v. 
Carter,  6  Rand.  173;  Kelly  v.  Kelly,  6 
Rand.  176;  Gregory  v.  Winston,  23 
Gratt.  102;  Watkins  v.  Young,  31  Gratt. 
84;  Bruce  v.  Slemp,  82  Va.  352,  4  S.  E. 
692;  Darne  v.  Lloyd,  82  Va.  859,  5  S. 
E.  87;  McDearman  v.  Hodnett,  83  Va. 
281,  2  S.  E.  643;  West  v.  Jones,  85  Va. 
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616,  8  S.  E.  468;  Noel  v.  Noel,  86  Va. 
109,  9  S.  E.  584;  Biedler  v.  Biedler,  87 
Va.  300,  12  S.  E.  753;  Moorman  v. 
Crockett,  90  Va.  185,  17  S.  E.  875; 
Brock  V.  Brock,  92  Va.  173,  23  S.  E. 
224;  Kyle  v.  Conrad,  25  W.  Va.  760; 
McClintock  v,  Loisseau,  31  W.  Va.  865, 
8  S.  E.  612;  McClanahan  v,  McClana- 
han,  36  W.  Va.  34,  14  S.  E.  419;  CofT- 
man  v.  CoflEman,  41  W.  Va.  8,  23  S.  E. 
523. 

B.  PARENT-IN-LAW  AND  SON-IN- 

LAW. 

A  gift  by  the  wife's  father  to  the  hus- 
band during  coverture  is  deemed  an 
advancement  to  the  wife.  Bruce  v. 
Slemp,  82  Va.  352,  4  S.  E.  692.  An  ad- 
vancement may  be  created  by  the  pay- 
ment of  the  husband's  debts  by  his 
father-in-law.  Peale  v.  Thurmond,  77 
Va.  753,  and  this  was  not  affected  by 
the  Married  Women's  Act  (Acts 
1876-77).  McDearman  v,  Hodnett,  83 
Va.  281,  2  S.  E.  643.  See  also,  Roberts 
V.  Coleman,  37  W.  Va.  143,  16  S.  E.  482; 
Moore  v.  Dawney,  3  Hen.  &  M.  127. 

C.  HUSBAND  AND  WIFE. 

In  Jones  v.  Jones,  96  Va.  735,  32  S. 
E.  463,  it  was  held,  that  where  land  was 
conveyed  by  a  husband  to  his  wife  it 
would  be  presumed  to  have  been  in- 
tended as  an  advancement;  and  that  the 
husband  did  not  even  take  an  estate  as 
tenant  by  the  courtesy  in  land  so  con- 
veyed. See  also,  Sayers  v.  Wall,  26 
Gratt.  354;  Beecher  v.  Wilson.  84  Va. 
819,  6  S.  E.  209;  Dugger  v.  Dugger,  84 
Va.  144,  4  S.  E.  171. 

Purchase  Money  Advanced  by  Hus- 
band.— By  deed  F.  conveyed  land  to  E., 
the  wife  of  J.,  in  consideration  of  $200 
paid  by  J.  to  F.  G.  filed  his  bill  to 
subject  it  to  the  payment  of  the  debts 
of  J.  It  appeared  that  all  the  debts  of 
J.  were  contracted  after  this  deed  was 
executed,  except  one  of  very  small 
amount,  and  it  was  doubtful  if  this  had 
not  been  paid.  Held,  though  it  is  true 
generally  that  where  land  is  conveyed 
to  one  person,  and  is  paid  for  by 
another,  the  presumption  is  that  there 


is  a  trust  in  favor  of  the  person  paying 
the  money;  in  the  case  of  a  conveyance 
to  the  wife,  where  the  money  is  paid  by 
the  husband,  the  presumption  is  that  it 
is  intended  by  him  to  be  an  advance- 
ment to  his  wife.  Irvine  v,  Greever,  32 
Gratt.  411. 

D.    NEAR  RELATIONS. 

Purchase  Money  Advanced  by  One 
for  Another. — Where  upon  a  purchase 
of  land  the  conveyance  of  the  legal  title 
is  taken  in  the  name  of  one  person, 
while  the  consideration  is  f)aid  by  an- 
other, if  the  person,  in  whose  name  the 
conveyance  is  taken,  is  a  near  relative 
of  the  person  who  advances  the  pur- 
chase money,  the  presumption  is,  that 
the  consideration  advanced  was  in- 
tended as  a  gift  or  advancement,  and 
no  resulting  trust  will  arise  in  such 
case.  The  presumption,  however,  is 
one  of  fact  and  not  of  law,  and  may  be 
rebutted  by  evidence  or  circumstances. 
Hamilton  v,  Steele,  22  W.  Va.  348; 
Irvine  v,  Greever,  32  Gratt.  417. 

VII.  Accounting  for  Advance- 
ments. 

See  ante,  "To  What  Property  Appli- 
cable," V. 

Advancements  Must  Be  Brought 
into  Hotchpot. — Upon  the  death  of  a 
parent  intestate,  the  descent  is  cast  by 
operation  of  law  upon  his  heirs,  and  his 
personalty  passes  in  accordance  with 
the  statute  of  distributions.  Where 
advancements  have  been  made  in  the 
lifetime  of  the  parent  they  must  be 
brought  into  hotchpot  by  him  who  re- 
ceives it,  and  thus  perfect  equality  is 
attained.  This  rule  is  unaffected  by  the 
fact  that  some  of  the  heirs,  at  the  time 
of  receiving  their  advancements,  enter 
into  covenants  with  the  parent,  whereby 
they  relinquish  all  interest  in  or  claim 
to  any  portion  of  the  estate  then  owned 
or  which  may  be  thereafter  acquired 
by  the  parent,  and  as  to  which  he  may 
die  intestate.  Headrick  v.  McDowell^ 
102  Va.  124,  45  S.  E.  804.  See  post» 
"Valuation  of  Advancements,"  IX. 
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All  advancements  made  to  those  seek- 
ing to  share  in  the  partition  or  dis- 
tribution must  be  brought  into  hotch- 
pot, and  thereby  every  child,  to  the 
.extent  of  the  advancements  made  to 
him,  becomes  the  heir  of  his  parent  in 
actual  enjoyment  of  his  portion,  even 
though  such  parent  be  not  yet  dead. 
Coflfman  v,  CoflFman,  41  W.  Va.  8,  23 
S.  E.  523. 

Intended  for  Descendants  Only. — 
The  doctrine  of  hctclipot  is  designated 
by  the  W.  Va.  statute  to  beneiit  de- 
scendants only;  advancements  are  not 
to  be  brought  into  distribution  or  par- 
tition in  respect  to  any  other  person. 
Waldron  v.  Taylor,  52  W.  Va.  285,  45 
S.  E.  336.  See  also,  Biedler  v.  Biedler, 
87  Va.  302,  12  S.  E.  453. 

How  Advancements  Brought  in 
Hotchpot. — In  Virginia  by  the  Act  of 
1785,  advancements  of  real  estate  are 
only  to  be  brought  into  hotchpot  with 
real  estate  descended;  and  personal 
advancements,  only  with  personal  es- 
tate. But  the  law  has  been  changed, 
in  this  respect,  by  the  revisal  of  1819. 
Williams  v.  Stonestreet,  3  Rand.  559. 

What  Advancements  Are  to  Be 
Brought  into  Hotchpot. — In  consider- 
ing what  advancements  are  to  be 
brought  into  hotchpot  under'  the  pro- 
visions of  §  25ol,  Va.  Code,  regard 
must  also  be  had  to  §  2413,  forbidding 
parol  gifts  of  land.  The  two  sections 
are  to  be  read  together.  Nicholas  v. 
Nicholas,  100  Va.  660,  42  S.  E.  669. 

Debts  of  Decedent. — Advancements 
made  by  the  testator  in  his  lifetime  are 
not  to  be  taken  into  the  account  in 
fixing  the  proportion  of  the  debts  which 
each  devisee  is  to  pay.  Gaw  v.  Huff- 
man, 12  Gratt.  628. 

Rents  and  Prcfils. — Neither  rents  nor 
profits  of  land,  given  as  an  advance- 
ment, ought  to  be  brought  into  hotch- 
pot. But  where  a  father  shall  permit  a 
child  to  rent  out  his  land  and  to  receive 
the  rents  thereof  for  his  or  her  use, 
such  rents  shall  be  brought  into  hotch- 
pot as  an  advancement  of  personal  es- 


tate. Williams  v.  Stonestreet,  3  Rand. 
559. 

Timber  Cut  Ofif  Tract  of  Another.— 
Timber  cut  by  the  husband  of  one 
of  the  children  off  a  tract  of  land  not 
belonging  to  his  wife,  is  held  to  be  an 
advancement,  for  which  he  and  his 
wife  must  account  in  the  division  of  the 
e.>:t:ite.    Puryear  v,  Cabell,  24  Gratt.  260. 

Refusal  to  Bring  in  Advancements. — 
While  it  is  a  fact  that  in  order  to  share 
in  the  distribution  the  one  advanced 
must  bring  the  property  into  hotchpot 
yet  though  such  a  one  has  refused  to 
come  in  at  the  original  division  he  may 
do  so  at  a  subsequent  division.  Knight 
V.  Oliver,  12  Gratt.  33;  Persinger  v, 
Simmons,  25  Gratt.  238. 

Widow's  Right  of  Dower. — Advance- 
ments to  children  are  not  brought  into 
hotchpot  for  the  benefit  of  the  widow. 
She  is  only  entitled  to  share  in  the  es- 
tate of  the  intestate  of  which  he  died 
possessed.  Knight  v.  Oliver,  12  Gratt. 
33. 

VIII.  Ademption  of  Legacies. 

See  the  title  WILLS. 

When  Advancement  Deemed  Satis- 
faction of  Devise  or  Bequest — General 
Rule. — An  advancement  to  a  child, 
made  subsequent  to  a  will,  is  to  be 
taken  as  a  satisfaction  of  a  legacy  to 
that  child  pro  tanto  or  pro  toto,  accord- 
ing to  the  amount.  Jones  v.  Mason,  5 
Rand.  577;  Moore  v.  Hilton,  12  Leigh  1; 
Hansbrough  v,  Hooe,  12  Leigh  316. 
But  where  a  gift  is  made  prior  to  a  will 
the  subsequent  legacy  though  of  a  sim- 
ilar nature  will  not  be  adeemed. 
Strother  v.  Mitchell,  80  Va.  149.  See 
also,  §  2522,  Va.  Code  1887;  CoflFman 
V    Coffman,  41  W.  Va.  8,  23  S.  E.  523. 

Intention  of  Testator. — The  intention 
of  the  testator,  however,  governs  and 
it  may  be  shown  that  the  gift  was  in- 
tended to  be  absolute.  Lee  v.  Boak,  11 
Gratt.  182.  Or  that  the  advancements 
are  to  be  brought  into  the  division  of 
the  real  estate  only.  Lewis  v.  Henry, 
28   Gratt.   102. 
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IX.  Valuation  of  Advance- 
ments. 

See  ante,  "Accounting  for  Advance- 
ments," VIL 

A.   HOW  COMPUTED. 

General  Rule— Valued  at  Time  of  Re- 
ceipt.— An  advancement  is  reckoned  at 
its  value  when  made,  unless  it  was  one 
to  take  effect  in  futuro  when  it  is  to 
be  computed  at  its  value  at  the  time 
the  donee  came  into  actual  possession 
and  enjoyment.  Isbell  v.  Butler,  Jeff. 
10;  Hudson  v,  Hudson,  3  Rand.  117; 
Williams  v,  Stonestreet,  3  Rand.  559; 
Knight  V.  Yarborough,  4  Rand.  566; 
Chinn  v.  Murray,  4  Gratt.  348;  Knight 
V.  Oliver,  12  Gratt.  33;  West  v,  Jones, 

85  Va.  616,  8  S.  E.  468;  Kyle  v.  Conrad, 
25  W.  Va.  760.  See  ante,  "Accounting 
for  Advancements,"  VII.  See  also. 
Beck  with  v,  Butler,  1  Wash.  224;  Chris- 
tian V.  Coleman,  3  Leigh  30;  Puryear 
V.  Cabell,  24  Gratt.  260;  Cabells  v, 
Puryear,  27  Gratt.  902;  Barrett  v,  Mor- 
riss,  33  Gratt.  273;  Davies  v.  Hughes, 

86  Va.  909,  11  S.  E.  488;  Kean  v.  Welch, 
1  Gratt.  403. 

Reason  for  Rule. — The  reasons  for 
valuing  advancements  as  of  the  time 
they  were  received  and  not  as  of  the 
time  of  the  death  of  the  intestate  are 
several.  First,  because  from  the  time 
that  the  real  or  personal  property  is 
received  as  an  advancement,  it  is  the 
property  of  the  party  receiving  it,  and 
if  it  is  lost  in  whole  or  in  part  by 
destruction  or  deterioration,  it  is  the 
loss  of  the  party  by  whom  it  is  owned, 
and  it  is  but  fair,  to  compensate  the 
party,  to  whom  such  property  is  ad- 
vanced, for  this  risk  of  loss,  that,  if  the 
property  is  increased  in  value,  he 
should  have  the  benefit  of  the  increase. 
Beckwith  v.  Butler,  1  Wash.  225;  Kean 
V.  Welch,  1  Gratt.  406;  Knight  v.  Yar- 
borough, 4  Rand.  569;  Kyle  v.  Conrad, 
25  W.  Va.  781. 

Confederate  Money. — Where  two 
daughters  were  nominally  given,  hut 
received  no   title   to,   a   tract   of   land. 


their  father  afterwards  having  sold  it 
for  $10,000  and  giving  each  of  them 
$5,000,  in  confederate  currency,  they 
should  be  charged  with  the  amount  of 
that  currency  so  received  by  them  as 
advancements.  West  v,  Jones,  85  Va. 
616,  8  S.  E.  468. 

I     Slaves  Valued  at  Time  of  Division 

i  of   Estate. — Where   a   testitor   had,   in 

j  his   lifetime,   given   slaves   to   some   of 

I  his  children  and  loaned  slaves  to  others, 

:  it  was  held,  the  children  must  account 

j  for    the    slaves   delivered    to    them,    as 

of  their  value  at  the  time  of  the  division 

of  the  estate;  or  if  any  of  the  slaves 

had  been  sold,  then  for  their  value  at 

the  time  of  the  sale;  or  if  any  of  the 

slaves    delivered    to    the    children    had 

died,  then  the  loss  falls  on  the  estate. 

Kean  v,  Welch,  1  Gratt.  403. 

Where  Slaves  Advanced  Are  Sold 
before  Division  of  Estate. — In  Moor- 
man V.  Smoot,  28  Gratt.  85,  it  is  said: 
"Without  undertaking,  therefore,  now 
to  decide  whether  in  a  case  such  as  this 
the  party  settling  is  liable  only  for  the 
value  of  slaves  at  the  death  of  the  life 
tenant,  where  that  value  appears,  it  is 
sufficient  to  say  that  in  the  absence 
of  proof  upon  that  point  the  court  is 
bound  to  adopt  the  price  for  which  the 
slaves  were  sold  as  the  sum  with  which 
the  appellant  is  to  be  charged  in  his 
account  with  his  cotenants.  Kean  v, 
Welch,  1  Gratt.  403;  Cross  v.  Cross, 
4    Gratt.    257." 

Valued  at  Time  of  Delivery  to  Guard- 
ian.— Where  a  testator  gave  his  estate 
to  his  wife  for  her  life,  to  be  used  and 
controlled  by  her  at  her  entire  discre- 
tion; but  as  certain  of  his  children, 
named,  came  of  age  or  married  she 
was  at  liberty  to  give  them  or  either 
of  them,  as  also  his  daughfer,  Mrs.  C, 
such  part  of  his  estate  as  she  could  con- 
veniently spare,  she  to  be  the  sole  judge 
of  it;  and  at  her  death  he  gave  his  es- 
tate equally  among  his  children  named, 
each  of  whom  was  to  account  for  what 
they  had  or  might  receive.  In  1858  the 
wife  has  a  tract  of  land  and  a  number 
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of  slaves  divided  and  valued,  to  allot  a 
part  to  each  to  whom  she  was  author- 
ized to  make  advancements,  and  she 
conveys  and  delivers  one  of  the  parts 
to  each  of  said  children  except  Mrs.  C. 
Her  part  is  retained  by  W.  until  Jan- 
uary, 1865,  when  it  is  delivered  to  the 
guardian  of  Mrs.  C.'s  children,  she  be- 
ing then  dead.  In  dividing  the  estate 
on  the  death  of  W.,  held,  the  advance- 
ment to  Mrs.  C's  children  is  to  be 
valued  as  at  the  time  it  was  delivered 
to  their  guardian.  Puryear  v,  Cabell, 
24  Gratt.  260. 

Accrued  Value  of  Property.— Where 
a  child  is  advanced  with  money  or 
negroes,  the  donee  is  not  bound  to 
bring  in  hotchpot,  the  interest  of  the 
one,  or  the  increase  of  the  other.  Beck- 
with  V,  Butler,  1  Wash.  224. 

"In  cases  of  intestacy,  when  one  of 
the  children  had  been  advanced,  if  he 
chooses  to  bring  his  advancement  into 
hotchpot,  he  does  not  thereby  renounce 
his  title,  but  retains  it,  and  is  entitled 
to  have  so  much  of  the  intestate's  es- 
tate as  will,  with  what  he  has  already 
received,  make  his  part  equal  to  that  of 
the  other  children;  and  in  such  case,  his 
advancement  is  valued  at  what  it  was 
worth  at  the  time  it  was  made;  which 
value  is  added  to  the  distributable  fund, 
without  interest  or  any  account  for 
profits.  This  was  the  rule  adopted  in 
Beckwith  v.  Butler,  1  Wash.  224." 
Knight  V.  Yarborough,  4  Rand.  568. 

B.   INTEREST. 

General  Rule. — The  general  rule  is, 
that  the  legatee  or  distributee  is  to  be 
charged  with  the  value  of  the  advance- 
ment without  interest.  Puryear  v,  Cab- 
ell, 24  Gratt.  267;  Cabells  v.  Puryear,  27 
Gratt.  908;  Barrett  v.  Moriss,  33  Gratt. 
273;  Davies  v.  Hughes,  86  Va.  909,  11 
S    E.  488. 

Chargeable  between  Time  of  Donor's 
Death  and  Distribution. — Interest  from 
the  date  of  the  donor's  death  to  the  date 
of  distribution  of  the  estate  is  usually 
required.      Isbell    v.    Butler,    Jeff.    10; 


Hudson  V.  Hudson,  3  Rand.  117;  Wil- 
liams V.  Stonestreet,  3  Rand.  559; 
Knight  V.  Yarborough,  4  Rand.  566; 
Chinn  v.  Murray,  4  Gratt.  348;  Knight 
V.  Oliver,  12  Gratt.  33;  West  v.  Jones, 
85  Va.  616,  8  S.  E.  468;  Kyle  v.  Con- 
rad, 25  W.  Va.  760.  See  the  title  IN- 
TEREST. 

But  see  Davies  v.  Hughes,  86  Va.  909, 
11  S.  E.  488,  where  it  is  said,  "Interest 
cannot  be  charged  upon  advancements 
until  final  distribution."  See  also,  Pur- 
year V.  Cabell,  24  Gratt.  260. 

Excess  of  Advancements. — W.,  in  his 
lifetime,  made  advancements  to  some 
of  his  children.  By  his  will  he  gave 
his  estate  to  his  widow  for  her  life,  and 
authorized  her  to  make  advancements 
to  their  children;  and  he  directed  that 
at  her  death  his  estate,  including  these 
advancements,  should  be  equally  di- 
vided among  his  children.  Mrs.  W.  did 
make  advancements  to  all  of  the  chil- 
dren, but  to  one  much  less  than  the 
other.  She  died  in  February,  1868,  but 
the  estate  was  not  ready  for  a  division 
until  October,  1874.  Held,  interest 
should  be  charged  to  each  legatee  on 
the  excess  of  the  advancements  made 
to  him  or  her  from  the  death  of  Mrs. 
W.  in  1868,  until  the  time  of  the  division 
in  1874.  Cabells  v,  Puryear,  27  Gratt. 
902.  See  also,  Davies  v,  Hughes,  86 
Va.  912,  11  S.  E.  488. 

M.  died  in  1867,  having  made  large 
though  unequal  advancements  to  his 
four  children.  By  his  will  he  gave  an 
annuity,  of  $2,000  to  his  wife,  secured 
on  all  his  estate,  and  directed  his  real 
estate  should  not  be  sold  during  her 
life;  and  gave  some  small  legacies.  He 
then  says,  **What  shall  remain  of  my 
estate,  after  funeral  charges,  expenses 
of  administration  and  debts  and  be- 
quests shall  have  been  paid  and  satis- 
fied, I  direct  to  be  so  divided  as  that 
there  shall  be  four  shares."  Whereof 
the  first,  together  with  $31,000,  he  gives 
to  C;  and  in  the  same  manner  to  each 
of  the  other  three  children,  stating  the 
advancement  made  to  each;  and  con- 
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dudes,  "shall  severally  and  respectively 
be  eqaal  to  one  another."  Mrs.  M.  died 
in  1872,  but  owing  to  suits  for  large 
debts  of  uncertain  amount  sued  for  and 
and    not    ascertained    until    December, 


1875,  the  estate  was  not  ready  for  di- 
vision until  that  time.  Held,  interest 
on  the  excess  of  advancements  to  the 
children  is  to  be  charged  from  this  date. 
Barrett  v.  Morriss,  33  Gratt.  273. 


ADVERSE  PARTY.—See  the  titles  DEPOSITIONS;  PARTIES. 

A  statute  required  notice  to  the  adverse  party  of  a  motion  to  confirm  a 
judicial  sale.  In  construing  this  provision  the  court  says:  "We  do  not  doubt 
that,  according  to  the  true  construction  of  this  section,  the  appellee,  Figgat, 
was  entitled  to  notice  of  the  motion  to  confirm  the  sale,  although  he  was  not 
actually  a  party  to  the  suit  in  which  the  sale  was  made.  He  was,  confessedly, 
in  a  general  sense  at  least,  a  party  to  the  Spessard  suit,  which,  according  to 
the  doctrine  of  Simmons  v.  Lyles,  27  Gratt.  922,  was  a  creditors'  suit,  although 
the  bill  was  filed  merely  to  enforce  the  vendor's  lien,  saying  nothing  of  other 
creditors.  At  all  events,  it  was  competent  for  the  creditors,  or  any  of  them,  to 
come  in  and  prove  their  debts,  and  have  them  paid  out  of  the  balance  remain- 
ing after  the  vendor's  lien  was  satisfied.  Ellicott  v.  Welch,  2  Bland,  Ch.  242. 
And  being  thus  a  party  to  that  suit,  which  was  consolidated  with  the  suit  of 
Eakin  v.  Eakin,  the  said  appellee  was  interested  in  the  sale,  and  ought,  there- 
fore, to  have  been  notified,  either  personally  or  through  his  counsel,  of  the 
motion  to  confirm  it.  It  would  have  been  competent  for  him  to  have  opposed 
the  confirmation  of  the  sale,  and  to  have  appealed  from  the  order  confirming 
it,  as  much  so  as  if  he  had  been  originally  a  party  to  both  suits.  He  was, 
therefore,  an  adverse  party  to  the  purchaser  within  the  meaning  of  the  statute, 
?nd  as  such  entitled  to  notice."  Patterson  v,  Eakin,  87  Va.  49,  12  S.  E.  144, 
145. 

The  term  adverse  party  may  include  either  the  plaintiff  or  defendant.  Mor- 
pson  V,  Leach,  55  W.  Va.  128. 

ADVERSE  POSSESSION. 

I.  What  Constitutes  Adverse  Possession,  201. 
IL  Requisites,  201. 

A.  Actual  Possession,  201. 

1.  In  General,  201. 

2.  What  Constitutes  Actual  Possession,  202. 

a.  Occupation  and  Enclosure,  202. 

b.  Making  Improvements  on  Land,  202. 
c  Cutting  Timber,  203. 

d.  Making  Surveys,  203. 

e.  Possession  of  Part  Possession  of  Whole,  203. 

B.  Notorious  and  Visible,  204. 

C.  Exclusive,  204. 

D.  Continuous,  204. 

1.  Effect  of  Entry  by  True  Owner,  204. 

2.  Tacking  Several  Possessions  Together,  205. 

E.  Hostile  and  under  Claim  of  Right,  205. 

in.  Color  of  Title,  206. 

A.  Defined,  206. 

B    Title  Need  Not  He  Good,  207. 

C.  Office,  Effect  and  Extent  of  Possession,  208. 
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IV.  Cronflicting  Grants— Interlocks,  209. 

A.  In  General,  209. 

B.  Possession  Held  by  Senior  Patentee,  209. 

C.  Possession  Held  by  Junior  Patentee,  210. 

D.  Possession  Held  by  Neither  Claimant,  210. 

V.  Claimant's  Possession  Originally  Consistent  with  True 
Owner's  Title,  210. 

A.  In  General,  210. 

B.  Intent,  212. 

C.  Cotenants,  212. 

D.  Between  Mortgagor  and  Mortgagee,  215. 

E.  Vendor  and  Purchaser,  215. 

1.  In  General,  215. 

2.  Possession  under  Executory  Contract  of  Sale,  216. 

a.  In  General,  216. 
'  b.  Purchase  Money  Paid,  216. 

c.  Disclaimer,  216. 

3.  Purchaser  Pendente  Lite,  217. 

F.  Trust  Estates,  217. 

G.  Between  Life  Tenant  and  Remainderman,  218. 
H.  Landlord  and  Tenant,  218. 

VI.  Property  Which  May  Be  Held  Adversely,  220. 

A.  Real  Property,  220. 

1.  State  and  County  Lands,  220. 

a.  In  General,  220. 

b.  Lands  Forfeited  for  Nonpayment  of  Taxes,  220. 

2.  Public  Highways  and  StreeU,  221. 

B.  Easements,  221. 

1.  In  General,  221. 

2.  Water,  222. 
.     .                3.  Ways,  222. 

4.  Lights,  222. 

C.  Personalty,  222. 

D.  Slaves,  222. 

VII.  Effect  of  Adverse  Possession,  224. 

A.  In  General,  224. 

B.  As  a  Presumption  of  Grant,  225. 

VIIL  Evidence,  225. 

A.  In  General,  225. 

B.  Competency,  226. 

C.  Weight  and  Sufficiency,  226. 

IX.   How  Lost,  227. 

X.  Payment  of  Taxes,  227. 

CROSS  REFERENCES. 

See  the  titles  DEEDS  OF  TRUST;  EASEMENTS;  EJECTMENT;  ES- 
TOPPEL; JURISDICTION;  LANDLORD  AND  TENANT;  LIMITATION 
OF  ACTIONS;  PRESCRIPTION;  SLAVES;  TAXATION;  TRUSTS  AND 
TRUSTEES;  VENDOR  AND  PURCHASER. 
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L  What  Constitutes  Adverse 
Possession. 

Adverse  possession  must  be  actual, 
exclusive,  hostile,  open  and  notorious, 
accompanied  by  a  bona  fide  claim  of 
title  against  that  of  all  other  persons, 
and  it  must  be  continued  for  the  period 
of  the  statutory  bar.  2  Min.  Inst.  (4th 
Ed.)  578;  Creekmur  v,  Creekmur,  75  Va. 
431;  Williams  v,  Snidow,  4  Leigh  14; 
Chapman  v.  Chapman,  91  Va.  397,  21 
S.  E.  813;  Drumright  v.  Hite,  2  Va. 
Dec.  465;  Hollingworth  v.  Sherman,  81 
Va.  671;  Summerfield  v.  White,  5t  W. 
Va.  312,  46  S.  E.  154;  Oney  v,  Clen- 
denin,  28  W.  Va.  35;  Hall  v.  Hall,  27 
W.  Va.  468;  Core  v.  Faupel.  24  W.  Va. 
238;  Taylor  v.  Burnsides,  1  Gratt.  186; 
Nowlin  V.  Reynolds,  25  Gratt.  141; 
Dawson  v.  Watkins,  2  Rob.  259;  Garrett 
V,  Ramsey,  26  W.  Va.  350;  Swann  v. 
Young,  36  W.  Va.  57,  14  S.  E.  426. 

"This  possession,  however,  to  bar  the 
plaintiflF*s  right  of  entry  must  continue, 
not  only  through  the  period  of  stat- 
utory limitation,  but  it  must  be  of  the 
quality  and  character  which  the  law  re- 
quires. It  must  be  uninterrupted,  hon- 
est and  adverse.  Such  possession  for 
the  period  prescribed  by  the  statute, 
not  only  gives  a  right  of  possession 
which  cannot  be  divested  by  entry,  but 
also  gives  a  right  of  entry  and  of  action, 
if  the  party  is  plaintiff,  which  will  en- 
able him  to  recover,  even  against  the 
strongest  proof  of  a  title,  which,  in- 
dependently of  such  continued  adver- 
sary possession,  would  be  a  better  title. 
This  possession  must  be  adverse, 
grounded  upon  an  ouster  or  disposses- 
sion of  the  real  owner;  a  possession 
under  claim  of  title,  is  in  reference  to 
conflicting  claims  and  the  statutory  pre- 
scriptive bar;  it  must  consist  of  an 
actual,  exclusive,  continued,  visible,  no- 
torious, and  hostile  possession  under  a 
colorable  claim  of  title."  The  court,  in 
HoUingsworth  v.  Sherman,  81  Va.  671. 

Suspension  of  Statute  of  Limitations. 
— But  it  was  held  by  a  decision  of  the 
supreme  court  of  appeals  rendered  in 


1810,  that  while  a  defendant  in  eject- 
ment is  protected  if  he  had  held  pos- 
session of  the  land,  claimed  for  twenty 
years  previous  to  the  time  the  action 
was  brought,  yet,  as  the  assembly  had 
passed  a  law  suspending  the  operation 
of  the  statute  of  limitations  during  cer- 
tain periods  of  time  between  the  years 
1774  and  1783,  which  suspension 
amounted  in  all  to  five  years  and  174 
days,  that  length  of  time  was  to  be 
excluded  from  the  twenty  years 
claimed  by  the  defendant,  and  where  a 
special  verdict  is  rendered,  if  it  be  un- 
certain whether  the  defendant  or  those 
under  whom  he  claims  had  twenty 
years  possession  exclusive  of  the  said 
five  years  and  174  days,  a  venire  de 
novo  ought  to  be  rewarded.  Clay  t/. 
Ransome,  1  Munf.  454.  See  also,  Va. 
Mining,  etc.,  Co.  v.  Hoover,  82  Va.  449, 
4  S.  E.  689. 

IL  Requisites. 

A,  ACTUAL  POSSESSION. 

See  post,  "Conflicting  Gra.ntJ- -In- 
terlocks," IV. 

1.   In  General. 
Possession    Must    Be    Actual. — The 

possession  of  the  demandant  must  be 
actual.  Dawson  v,  Watkins,  2  Rob. 
259;  Turpin  v,  Saunders,  32  Gratt.  27; 
Pasley  v.  English,  5  Gratt.  141;  Ander- 
son V.  Harvey,  10  Gratt.  386;  Core  v, 
Faupel,  24  W.  Va.  239;  Heavner  v. 
Morgan,  41  W.  Va.  428,  23  S.  E.  874; 
Jarvis  v.  Grafton,  44  W.  Va.  453,  30 
S.  E.  178;  Maxwell  v.  Cunningham,  50 
W.  Va.  298,  40  S.  E.  499;  Swann  v. 
Young,  36  W.  Va.  57,  14  S.  E.  426; 
Ketchum  v.  Spurlock,  34  W.  Va.  597, 
12  S.  E.  832;  Lennig  v.  White,  1  Va. 
Dec.  873. 

Must  Be  an  Ouster  of  the  True 
Owner. — There  must  be  an  entry  that 
will  amount  to  an  ouster  of  the  true 
owner.  Creekmur  v.  Creekmur,  75  Va. 
430;  Core  v.  Faupel,  24  W.  Va.  238; 
Maxwell  v.  Cunningham,  50  W.  Va. 
298,  40  S.  E.  499;  Dawson  v.  Watkins, 
2    Rob.   259;   Taylor    v,    Burnsides,    1 
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Gratt.  186;  Nowlin  v.  Reynolds,  25 
Gratt.  141;  Garrett  v.  Ramsey,  26  W. 
Va.  350. 

Clear  and  Undisputed  Possession. — 
A  special  verdict  finding  that  the  de- 
fendant had  been  in  possession  of  lands 
from  1669  to  1730,  with  a  clear  and  un- 
disputed seizin  of  sixty-one  years,  with- 
out any  entry  in  the  meantime,  adverse 
to  this  possession  was  sufficient  to  es- 
tablish a  title  by  adverse  possession. 
Birch  V.  Alexander,  1  Wash.  34. 

2.  What  Constitutes  Actual  Possession, 
a.  Occupation  and  Enclosure. 

Usual  Modes  of  Actual  Possession. — 

The  most  usual  mode  of  actual  posses- 
sion is  by  occupancy,  use  or  enjoy- 
ment, residence,  cultivation,  enclosure 
and  improvement.  Core  v.  Faupel,  24 
W.  Va.  239.  See  also,  Ketchum  v.  Spur- 
lock,  34  W.  Va.  597,  12  S.  E.  832. 

Necessity  of  Occupation. — Continu- 
ous adverse  possession  of  a  greater 
quantity  of  land  than  originally  con- 
veyed is  confined  to  and  extends  no 
further  than  the  land  thus  occupied. 
Railroad  Co.  v,  Johnson,  50  W.  Va. 
M8,  40  S.  E.  407. 

J.  has  held  possession  of  a  piece  of 
ground  in  a  city  for  forty  years,  which 
in  all  that  time  has  been  within  his 
enclosure,  claimed  by  him  and  culti- 
vated as  his  own  property.  His  said 
possession  has  been  and  is  adverse  to 
T.  and  those  under  whom  he  claims, 
and  the  statute  of  limitations  is  a  bar  to 
any  claim  which  T.  might  otherwise 
have  to  the  land;  and  the  title  of  J. 
thereto,  even  if  it  may  not  have  been 
originally  good,  has  thus  matured,  and 
become  perfect  by  adverse  possession 
and  by  lapse  of  time,  and  the  operation 
of  the  statute  of  limitations.  Thomas 
V.  Jones,  28  Gratt.  383. 

Coal  Yard,  Quarry,  etc. — Use  of  land 
as  coal  or  lumber  yard,  quarry  or  land- 
ing place  will  constitute  actual  posses- 
sion.    Lennig  v.  White,  1  Va.  Dec.  873. 

Pasturing  Cattle  and  Removing  Ore. 
— Pasturing  cattle  on  wild  mountain 
land,  and  taking  ore  from  such  land  to 


be  sent  as  a  specimen  to  different  parts 
of  the  United  States,  is  not  such  an  oc- 
cupation of  the  land  as  will  give  a 
claimant  title  by  adverse  possession. 
Trotter  v.  Newton,  30  Gratt.  582.  Sec 
also,  Turpin  v.  Saunders,  32  Gratt.  27. 

Enclosure  Must  Be  Total. — Posses- 
sion by  inclosure,  to  be  adverse,  must 
be  such  as  to  be  exclusive  possession, 
a  real  and  substantial  inclosure,  an  ac- 
tual occupancy,  which  is  definite,  posi- 
tive and  notorious,  when  that  is  the 
only  defense  against  a  legal  title. 
Therefore  a  partial  inclosure  of  land 
capable  of  total  inclosure,  leaving  part 
of  its  boundary  open,  is  not  sufficient 
Parkersburg  Industrial  Co.  v.  Schultz, 
43  W.  Va.  470,  27   S.   E.  255. 

b.  Making  Improvements  on  Land. 

General  Rule. — The  constructive  pos- 
session of  the  rightful  owner  of  land 
yields  only  to  the  actual  possession  of 
an  adverse  claimant;  but  while  lands 
remain  uncleared  or  in  a  state  of  na- 
ture, they  are  not  susceptible  of  adverse 
possession  against  an  older  patentee, 
except  by  acts  of  ownership  effecting 
a  change  in  their  condition  which,  from 
their  nature,  indicate  a  notorious  claim 
of  title,  and  to  constitute  such  adverse 
possession  there  must  be  occupancy, 
cultivation,  improvement,  or  other 
open,  notorious,  and  habitual  acts  of 
ownership.  Harman  v.  Ratliff,  93  Va. 
249,  24  S.  E.  1023. 

Wild  and  Uncultivated  Lands — Must 
Be  a  Change  of  Their  Condition. — 
Wild  and  uncultivated  lands  cannot  be 
the  subject  of  adversary  possession 
whilst  they  remain  completely  in  a  state 
of  nature.  A  change  in  their  condition, 
to  some  extent,  is  essential;  without 
such  change,  accomplished  or  in  prog- 
ress, there  can  be  no  occupation,  use 
or  enjoyment.  Evidence  short  of  this 
may  prove  an  adversary  claim,  but  can- 
not establish  an  adversary  possession. 
Turpin   V.    Saunders,   32    Gratt.    28. 

While  patent  lands  remain  uncleared, 
or  in  a  state  of  nature,  they  are  not  sus- 
ceptible of  adversary  possession  against 
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the  elder  patentee,  unless  by  acts  of 
ownership  effecting  a  change  in  their 
condition.  Koiner  v,  Rankin,  11  Gratt. 
420. 

Purchaser  under  Contract  of  Sale. — 
A  purchaser  of  real  estate  in  1879,  un- 
der a  parol  agreement,  who  entered 
upon  the  land  and  held  open,  notorious, 
and  peaceable  possession  thereof,  and 
erected  permanent  and  costly  improve- 
ments thereon,  has  superior  title  to 
a  deed  of  trust  creditor  whose  deed  was 
made  in  1885,  and  who  had  notice  of  the 
prior  sale.  Peery  v.  Elliott,  101  Va.  709, 
44  S.  E.  919. 

Erection  of  Buildings. — The  erection 
of  costly  buildings  on  land,  and  the 
use  and  occupation  thereof  for  years, 
in  the  face  of  all  persons  who  could 
question  the  right,  is  sufficient  evidence 
of  an  intention  to  hold  adversely  the 
land  covered  by  said  buildings,  and  the 
acts  are  open  and  notorious.  Brock  v. 
Bear,  100  Va.  562,  42  S.  K.  307. 

c.  Cutting  Timber. 

Claimants  Cutting  Timber  Not 
Enough. — A  temporary  possession  of 
land  by  cutting  and  sawing  timber  upon 
it,  is  not  such  an  adversary  possession 
as  will  give  title.  Pasley  v.  English,  5 
Gratt.  141;  Anderson  v,  Harvey,  10 
Gratt.  386;  Oney  v.  Clendenin,  28  W. 
Va.  34. 

An  adversary  possession  must  be  act- 
ual; that  is,  by  occupation,  use,  or 
enjoyment,  or  other  notorious  and  ha- 
bitual acts  of  ownership.  Cultivation 
and  improvement  are  not  the  only  tests 
of  adversary  possession.  Habitually 
cutting  and  selling  wood  by  a  claimant 
of  a  tract  of  land  in  vicinity  of  a  city,  or 
in  case  of  an  uninclosed  city  lot,  where 
the  owner  uses  it  as  a  coal  or  lumber 
yard,  quarry,  or  landing  place,  are  all 
instances  of  possession  regarded  by  the 
law  as  sufficient  upon  which  to  base  ti- 
tle by  prescriptive  use.  Lennig  v. 
White,  1  Va.  Dec.  873. 

d.  Making  Surveys. 

Surveying  Land  Not  Enough. — The 
demandant   in   a   writ   of   right    claims  j 


the  land  (of  which  the  tenant  is  in 
possession)  under  a  patent  bearing  date 
the  17th  of  June,  1786,  and  the  tenant 
disproves  the  constructive  seizin  of  the 
demandant,  by  showing  a  patent  for 
a  large  tract  embracing  the  same  land, 
which  issued  as  early  as  the  first  of 
December,  1773.  Whereupon  the  de- 
mandant, to  establish  a  seizin  in  deed 
by  a  pedis  positio,  proves  that  the  pat- 
entee under  whom  he  claims  came,  in 
1824  or  1825,  to  the  county  in  which 
the  land  lies,  and  employed  an  agent 
to  enter  upon  and  survey  the  said  land 
and  various  other  tracts  in  the  same 
county;  that  the  said  agent  procured  a 
surveyor  and  chain  carriers  immediately 
thereafter,  who  went  upon  the  land  in 
question,  and  surveyed  and  remarked 
the  same  for  the  patentee.  It  was  held, 
these  facts  are  not  sufficient  to  author- 
ize a  jury  to  find  a  seizin  in  the  demand- 
ant.   Dawson  v.  Watkins,  2  Rob.  259. 

e.  Possession  of  Part  Possession  of 
Whole. 

Actual  possession  of  part  of  a  tract 
of  land  under  a  bona  fide  claim  and 
color  of  title  to  the  whole  is  possession 
of  the  whole,  or  so  much  thereof  as  is 
not  in  the  adverse  possession  of  others. 
\roore  V.  Douglass,  14  W.  Va.  708;  Duff 
V.   Good,  24  W.  Va.  682. 

And  in  such  case  the  party  in  actual 
possession  of  such  part  has  a  sufficient 
possession  of  the  residue  of  the  tract, 
to  entitle  him  to  the  action  of  unlawful 
entry  and  detainer  against  a  wrong- 
doer who  enters  upon  such  residue,  who 
has  not  the  right  of  entry  thereon.  But 
the  owner  of  such  residue,  or  those 
authorized  under  him,  may  lawfully  en- 
ter upon  such  residue  without  force  and 
hold  the  same.  Moore  v.  Douglass,  14 
W.  Va.  708;  Duff  v.  Good,  24  W.  Va. 
682.  See  post,  ''Conflicting  Grants — 
Interlocks,"  IV. 

Lands  of  Separate  Owners. — But 
where  an  occupant's  boundary  covers 
adjoining  lands  of  separate  owners,  his 
possession  on  land  of  one  of  them  will 
not   be   adverse   possession   of   land   of 
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the  other,  without  actual  possession  of 
such  other's  land,  on  the  theory  that 
possession  of  part  is  possession  of  the 
whole.  McNeeley  v.  Oil  Co.,  52  W. 
Va.  618,  44  S.  E.  508.  See  post,  "Con- 
flicting Grants— Interlocks,"  IV. 

B.  NOTORIOUS  AND  VISIBLE. 

The  ground  upon  which  an  adversary 
title  is  established  is  the  supposed 
laches  of  the  true  owner.  The  posses- 
sion of  the  adverse  claimant  must  not 
only  be  with  claim  of  title,  but  must  be 
visible,  and  of  such  notoriety  that  the 
true  owner  may  be  presumed  to  know 
of  it.  Turpin  v.  Saunders,  32  Gratt.  28; 
Core  V,  Faupel,  24  W.  Va.  239;  Hol- 
linsworth  v.  Sherman,  81  Va.  671;  Len- 
nig  V,  White,  1  Va.  Dec.  873;  Maxwell 
V.  Cunningham,  50  W.  Va.  298,  40  S. 
E.  499;  Parkersburg,  etc.,  Co.  v.  Schultz, 
43  W.  Va.  470,  27  S.  E.  255. 

Secret  Lease  Taken  by  Tenant.— If 
a  tenant  takes  a  secret  lease  or  con- 
veyance for  the  land  from  a  third  party, 
claiming  to  be  the  owner,  without  the 
knowledge  of  his  landlord,  the  char- 
acter of  his  possession  will  not  be 
changed.  Voss  v.  King,  33  W.  Va.  236, 
10  S.  E.  402. 

C.  EXCLUSIVE. 

Adverse  possession  in  order  to  con- 
stitute an  ouster  of  the  true  owner  must 
be  exclusive.  Core  v.  Faupel,  24  W. 
Va.  239;  Rollings  worth  v.  Sherman,  81 
Va.  671;  Kctchum  v.  Spurlock,  34  \V. 
Va.  597,  12  S.  E.  832;  Heavner  v.  Mor- 
gan, 41  W.  Va.  428,  23  S.  E.  874;  Jarvis 
V.  Grafton,  44  W.  Va.  453,  30  S.  E.  178; 
Maxwell  v.  Cunningham,  50  W.  Va. 
298,  40  S.  E.  499;  Drumright  v.  Kite, 
2  Va.  Dec.  467;  Chapman  v.  Chapman, 
91  Va.  397,  21  S.  E.  813.  See  post, 
"Claimant's  Possession  Originally  Con- 
sistent with  True  Owner's  Title,"  V. 

Where  a  person  is  in  possession  of  a 
track  of  land,  claiming  under  a  deed, 
and  occupies,  cultivates  and  incloses 
such  track  of  land,  his  possession  has 
prima  facie  the  quality  or  character  of 
exclusiveness  requisite  as  one  of  the  el- 


ements constituting  adverse  possession. 
Ketchum  v.  Spurlock,  34  W.  Va.  597, 
12  S.  E.  832. 

D.   CONTINUOUS. 

In  an  action  of  ejectment,  where  the 
defendants  rely  upon  their  adversary 
possession  of  the  premises,  they  must 
show  not  only  entry,  but  they  must 
show  that  their  possession  has  been 
continuous  during  a  period  necessary 
to  give  title  under  the  statute  of  limita- 
tions. A  break  in  the  possession  re- 
stores the  seizin  of  the  true  owner. 
Stonestreet  v.  Doyle,  75  Va.  356;  Jar- 
rett  V,  Stevens,  36  W.  Va.  445,  15  S.  E. 
177;  Core  v,  Faupel,  24  W.  Va.  239; 
Oney  v,  Clendenin,  28  W.  Va.  34;  Park- 
ersburg, etc.,  Co.  V.  Schultz,  43  W.  Va. 
470,  27  S.  E.  256;  Heavner  v.  Morgan, 
41  W.  Va.  428,  23  S.  E.  874;  Jarvis  v. 
Grafton,  44  W.  Va.  453,  30  S.  E.  178; 
Maxwell  v.  Cunningham,  50  W.  Va. 
298,  40  S.  E.  499;  Drumright  v,  Hite, 
2  Va.  Dec.  467;  Swann  v.  Young,  36 
W.  Va.  57,  14  S.  E.  426. 

If  the  tenant,  or  those  under  whom 
he  claims,  have  abandoned  their  pos- 
session within  the  twenty-five  years, 
the  statute  of  limitations  is  no  bar  to 
the  demandants'  title  under  his  elder 
patent.  Taylor  v.  Burnsides,  1  Gratt. 
166. 

An  adverse  possession  must  be  con- 
tinuous and  uninterrupted.  There  can 
be  no  constructive  possession  against 
the  owner.  When  there  is  no  actual 
possession,  the  law  ascribes  the  posses- 
sion to  the  owner.  Consequently,  if  at 
any  time  during  the  statutory  period 
the  adverse  claimant  does  not  continue 
in  the  possession,  so  that  he  may  be 
sued  as  a  trespasser,  he  cannot  protect 
his  claim  by  the  statute  of  limitations. 
Core  V,  Faupel,  24  W.  Va.  239. 
1.   Effect  of  Entry  by  True  Owner. 

The  tenant  can  not  sustain  his  de- 
fense of  continued  adversary  posses- 
sion, so  as  to  make  the  statute  a  bar, 
if  the  demandants,  or  those  under 
whom  they  claim,  have  within  the  pe- 
riod of  twenty-five  years  before  bring- 
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ing  the  action,  entered  upon  the  land 
in  controversy,  and  taken  actual  pos- 
session thereof,  by  residence,  improve- 
ment, cultivation,  or  other  open,  noto- 
rious and  habitual  acts  of  ownership. 
Taylor  v.  Burnsides,  1  Gratt.  166. 
a.  Tacking  Several  Possessions  To- 
gether. 

Several  Possessions  Cannot  Be 
Tacked  unless  There  Is  Privity  of  Es- 
tate.—The  court,  in  Hollingsworth  v. 
Sherman,  81  Va.  674,  says:  "It  is,  in- 
deed, a  principle  well  established  that 
where  several  persons  enter  on  land  in 
succession,  the  several  possessions  can- 
not be  tacked,  so  as  to  make  a  contin- 
uity of  possession,  unless  there  is  a 
privity  of  estate,  or  the  several  estates 
are  connected."  See  also,  Jarrett  v, 
Stevens,  36  W.  Va.  445,  15  S.  E.  177. 

"Whenever  one  quits  the  possession, 
the  seizin  of  the  true  owner  is  restored, 
and  an  entry  afterwards  by  another 
wrongfully  constitutes  a  new  disseizin. 
The  continuity  of  possession  having 
been  broken  before  the  expiration  of 
the  period  of  time  limited  by  the  stat- 
ute of  limitations,  an  entry  within  the 
time  destroys  the  efficacy  of  all  prior 
possession,  so  that  to  gain  a  title  un- 
der the  statute,  a  new  adverse  posses- 
sion for  the  time  limited  is  required. 
The  tenant  cannot  sustain  his  defense 
of  continued  adversary  possession  if, 
within  the  period  of  limitation,  the 
premises  have  been  abandoned  by  him 
or  those  under  whom  he  claims."  Cit- 
ing Taylor  v.  Burnsides,  1  Gratt.  208, 
210;  Overton  v.  Davisson,  1  Gratt.  223; 
Koiner  v.  Rankin,  11  Gratt.  427;  Cline 
V.  Catron,  22  Gratt.  378;  Dawson  v. 
Watkins.  2  Rob.  2G9,  1  Lorn.  Dig.  797; 
Parkersburg.  etc.,  Co.  v.  Schultz,  43 
W.  Va.  470,  27  S.   E.  255. 

E.  HOSTILE  AND  UNDER  CLAIM 
OF  RIGHT. 

See  post,  "Color  of  Title,"  III; 
"Claimant's  Possession  Originally  Con- 
sistent with  True  Owner's  Title,"  V. 

A  mere  naked  possession,  withotit  a 
claim   of   right,   no   matter   how    long, 


never  ripens  into  a  good  title,  but  is 
regarded  as  being  held  for  the  benef\t 
of  the  true  owners.  Creekmur  v.  Creek- 
mur,  75  Va.  431.  See  also,  Heavner  v. 
Morgan,  41  W.  Va.  428,  23  S.  E.  874; 
Jarvis  v,  Grafton,  44  W.  Va.  453,  30 
S.  E.  178;  Atkinson  v.  Smith,  2  Va. 
Dec.  373;  Maxwell  v,  Cunningham,  50 
W.  Va.  298,  40  S.  E.  499;  Drumright 
V.  Rite,  2  Va.  Dec.  467;  Chapman  v. 
Chapman,  91  Va.  400,  21  S.  E.  813; 
Parkersburg,  etc.,  Co.  v.  Schultz,  43  W. 
Va.  470,  27  S.  E.  255;  Mcrritt  v,  Hughes, 
30  W.  Va.  356,  15  S.  E.  56. 

Intention  to  Claim  Title  Question  for 
Jury.  —  Adverse  possession  depends 
upon  the  intention  with  which  the  pos- 
session is  taken  and  held;  and,  while  the 
intention  to  claim  title  must  be  clear, 
it  need  not  be  expressed.  But  whether 
or  not  the  possession  was  taken  by  mis- 
take, or  without  the  intention  of  claim- 
ing title,  is  a  question  of  fact,  to  be 
determined  by  the  jury  from  a  consid- 
eration of  all  the  evidence  in  the  case. 
It  is  error  to  call  special  attention  of 
the  jury  to  a  part  only  of  the  evidence 
and  the  fact  it  tends  to  prove,  and  to 
disregard  other  evidence  relevant  to 
the  issue.  Haney  v,  Breeden,  100  Va. 
781,    42    S.    E.    916. 

Mere  Holding  Over. — "Adverse  pos- 
session is  not  the  mere  holding  over 
against  the  will  of  the  party  from  whom 
you  obtain  possession.  It  is  the  hold- 
ing by  claim  of  title  adverse  to  an- 
other's title,  that  constitutes  .u'. verse 
possession,"  The  court,  by  Tucker.  P., 
in  Williams  v.  Snidow,  4  Leigh  20,  cited 
in  Chapman  v.  Chapman,  91  Va.  400, 
21   S.   E.  813. 

Where  one  man  has  actual  posses- 
sion of  land  of  another,  if  he  makes  no 
claim  to  own  it,  he  is  merely  an  in- 
truder, called  commonly  a  "squatter," 
and.  no  matter  how  long  he  may  con- 
tinue there,  the  statute  of  limitations 
will  confer  no  right  upon  him.  because 
!.e  makes  no  claim  against  the  true 
owner  and  his  possession  is,  therefore, 
not  adversary.     Creekmur  v.  Creekmur, 
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75  Va.  430;  Nowlin  v,  Reynolds,  25 
Gratt  141;  Hudson  v.  Putney,  14  W. 
Va.  561;  Parkersburg  Industrial  Co.  v, 
Schultz,  43  W.  Va.  470,  27  S.  E.  255. 

Entrance  under  an  Agreement  with 
the  Owner. — Where  a  person  went  into 
possession  of  a  lot  in  1846,  and  built 
upon  it  and  held  possession  until  his 
death,  and  authorized  his  executors  to 
sell  it;  but  it  appeared  that  in  1849,  he 
built  upon  the  lot  under  an  agreement 
with  the  owner  of  the  one-sixth,  as  to 
their  respective  interests  in  the  prop- 
erty. He  cannot  be  held  to  have  had 
adversary  possession,  so  as  to  entitle 
the  executor  to  enforce  specific  per- 
formance of  the  contract  of  sale. 
Griffin  v,  Cunningham,  19  Gratt.  571. 

Title  to  land  gives  to  the  owner  con- 
structive possession  of  it  so  as  to  en- 
able him  to  maintain  trespass,  unless 
there  is  an  adverse  possession  or  right 
in  some  other  person  by  contract  or 
operation  of  law  to  the  exclusion  of  the 
owner.  But  the  adverse  possession  that 
will  prevent  such  action  by  the  owner, 
must  be  such  as  entirely  takes  away 
the  constructive  possession  from  the 
owner,  and  not  the  intrusion  of  a  mere 
wrongdoer.  It  must  be  such  a  posses- 
sion as  will  constitute  a  disseizin  of  the 
owner.    Storrs  v.  Feick,  24  W.  Va.  606. 

"Such  is  the  possession  necessary  to 
avail  against  the  constructive  seizin  of 
the  prior  patentee.  The  mere  entry  by 
him  or  his  agent  is  not  enough.  It  is 
not  necessary  that  the  land  should  be 
enclosed  or  built  upon,  but  the  entry 
must  be  made  under  a  claim  of  title, 
with  the  intention  of  taking  possession, 
and  being  accompanied  with  such  visi- 
ble acts  of  ownership  as  from  their  na- 
ture indicate  a  notorious  claim  of 
property  in  the  land.  The  character  of 
the  acts  necessary  to  give  to  the  party 
the  seizin  required,  varies  with  the  sit- 
uation of  the  land  and  the  condition  of 
the  country."  Hollingsworth  v,  Sher- 
man. 81  Va.  671. 

"The  question  in  cases  of  adverse 
possession    is    not    whether    the    claim 


asserted  is  good  or  bad,  but  whether 
there  has  been  a  hostile  claim  of  title 
and  continuous  possession  under  it  for 
the  statutory  period.  Neither  is  it  nec- 
essary that  such  hostile  claim  should 
be  under  color  of  title,  that  is  under  a 
deed  or  other  writing."  The  court,  in 
Va.,  etc.,  R.  Co.  r.  Barbour,  97  Va.  118, 
120,  33  S.  E.  554.  In  this  case  the  dis- 
seizor did  not  have  a  scintilla  of  title,, 
when  he  ousted  the  plaintiffs. 

Disseizin. — A  disseizor  may  maintain 
a  writ  of  right  against  a  stranger,  who 
cannot  protect  himself  under  the  better 
right  of  the  disseizee.  Boiling  v.  Pe- 
tersburg, 3   Rand.  563. 

Extent  of  Possession  under  Claim  of 
Right. — If  a  party  enter,  not  under  any 
deed  or  written  title,  but  merely  as- 
sumes possession  with  a  claim  of  right, 
his  ouster  of  his  predecessor,  and  his 
own  subsequent  possession  extends  no 
farther  than  what  he  occupies,  culti- 
vates, encloses,  or  otherwise  excludes 
the  owner  from.  Hollingsworth  v. 
Sherman,  81  Va.  673. 

Where  the  adverse  possession  is  not 
under  color  of  title,  but  under  a  mere 
claim  of  right,  the  possession  of  the 
claimant  is  confined  to  his  actual  in- 
closure.  Va.,  etc.,  R.  Co.  v,  Barbour„ 
97  Va.  118,  33  S.  E.  554;  Sulphur  Mines 
Co.  V.  Thompson,  93  Va.  293,  25  S.  E. 
232.  See  post,  "Office,  Effect  and  Ex- 
tent of  Possession,"  III,  C. 

III.  Color  of  Title. 

A.   DEFINED. 

Color  of  title,  for  the  purpose  of  ad- 
verse possession  under  the  statute  of 
limitations  as  to  land,  is  that  which  has 
the  semblance  or  appearance  of  title, 
legal  or  equitable,  but  which  is  in  fact 
no  title.  Any  written  instrument,  how- 
ever defective  or  imperfect,  no  matter 
from  what  cause  invalid,  purporting  to 
pass  or  convey  title  to  land,  which  de- 
fines the  extent  of  the  claim  under  it,, 
is  color  of  title.  Swann  v.  Thayer,  36 
W.  Va.  46,  14  S.  E.  423;  Swann  v. 
Young,   36   W.   Va.    57,    14   S.    E.   426; 
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Sharp  V.  Shenandoah,  etc.,  Co.,  100  Va. 
27,  40  S.  E.  103;  Cooey  v.  Porter,  22 
W.  Va.  120;  Randolph  v.  Casey,  43  W. 
Va.  289,  27  S.  E.  231;  Heavner  v,  Mor- 
gan, 41  W.  Va.  428,  23  S.  E.  874;  Bank 
V,  Neal,  28  W.  Va.  749;  Mullan  v.  Car- 
per, 37  W.  Va.  215,  16  S.  E.  527. 

For  an  adversary  possession  under  a 
claim  or  color  of  title  for  the  statutory 
period  will  ripen  into  a  valid  title, 
whether  the  possession  be  under  a  good 
or  bad,  a  legal  or  equitable,  title.  Reu- 
sens  r.'Lawson,  91  Va.  236,  21  S.  E. 
347;  Shanks  v.  Lancaster,  5  Gratt.  110; 
Creekmur  v.  Creekmur,  75  Va.  435; 
Drumright  v.  Hite,  2  Va.  Dec.  465;  Ben- 
nett V.  Pierce.  50  W.  Va.  604,  40  S.  E. 
395;  Robinson  v,  Lowe,  50  W.  Va.  76, 
40  S.  E.  454. 

Upon  the  question  of  adversary  pos- 
session, it  is  immaterial  whether  the 
land  in  controversy,  is  embraced  by 
one,  or  several  coterminous  grants  of 
the  older  or  younger  patentee;  in  either 
case  the  land  granted  to  the  same  per- 
son by  several  patents,  is  to  be  regarded 
as  forming  one  entire  tract."  Maxwell 
V.  Cunningham,  50  W.  Va.  317,  40  S. 
E.  499. 
B.  TITLE  NEED  NOT  BE  GOOD. 

A  deed  purporting  to  convey  land  in 
fee  under  a  void  sale,  made  under  a 
deed  of  trust,  by  a  trustee  having  no 
legal  authority,  gives  color  of  title. 
Swann  v,  Thayer,  36  W.  Va.  46,  14  S. 
E.  423.  And  that  a  tax  deed  constitutes 
color  of  title,  see  Lennig  v.  White,  1 
Va.  Dec.  873. 

A  court  of  equity  without  jurisdiction 
pronounces  a  decree  for  the  sale  of  a 
certain  parcel  of  land,  and  appoints 
commissioners,  with  directions  to  make 
the  sale.  They  sell  the  land;  the  court 
confirms  the  sale,  and  appoints  the 
commissioners  to  convey  the  land  to 
the  purchaser  on  payment  of  the  pur- 
chase money.  The  purchase  money  is 
paid,  and  the  commissioners  make  to 
the  purchaser  a  deed  purporting  to  con- 
vey the  land  in  fee.  Such  deed  being 
proved  constitutes  color  of  title.     Mul- 


lan V.  Carper,  37  W.  Va.  215,  16  S.  E. 
527. 

A  deed  n\ade  by  a  special  commis- 
sioner in  a  chancery  cause,  under  a  de- 
cree confirming  the  sale,  purporting  to 
convey  the  real  estate  described  in  the 
deed,  gives  color  of  title  in  the  grantee, 
notwithstanding  irregularities  in  the 
proceedings  in  such  cause  and  sale. 
Hitchcox  V,  Morrison,  47  W.  Va.  206^ 
34  S.  E.  993. 

A  creditor  secured  by  a  deed  of  trust 
purchases  the  land  at  a  void  sale  under 
such  deed,  and  the  trustee  makes  him 
a  deed  purporting  to  convey  it  in  fee, 
and  such  purchaser  afterwards  by  deed 
conveys  the  land  in  fee  to  another,  and 
such  purchaser  and  his  alienee  hold  act- 
ual possession,  claiming  the  land  in 
their  own  right,  for  the  period  of  the 
statute  of  limitations.  Such  possession 
gives  title,  and  bars  the  right  of  the 
grantor  in  such  deed  of  trust,  and  he 
cannot  maintain  a  bill  to  redeem  and 
recover  the  land.  Swann  v,  Thayer, 
36  W.  Va.  46,  14  S.  E.  423. 

In  1796  the  commonwealth  of 
Virginia  granted  by  patent  93,000 
acres  of  land  to  B.,  who  never 
took  possession  of  the  same  or  paid 
any  taxes  thereon.  In  1806  the  United 
States  marshal  sold  and  deeded  the 
tract  to  G.  at  a  tax  sale,  for  direct 
taxes  due  the  United  States,  which  deed 
was  duly  recorded.  B.  lived  for  nine 
years  after  this  sale,  but  never  ques- 
tioned it.  The  tract  was  mostly  wild 
mountain  land,  and  after  said  sale,  in 
1806,  parts  of  the  tract  were  sold,  de- 
vised, leased,  and  improved  in  many 
ways,  all  parties  tracing  their  rights 
to  the  tax  sale  above.  The  various 
owners  subsequent  to  G.,  and  all  claim- 
ing through  him,  successfully  asserted 
their  title  in  several  legal  proceedings; 
and  the  tract  was  known  throughout 
the  country  as  the  "Waterman  Tract," 
that  being  the  name  of  the  last  owner 
under  G.'s  title.  B.'s  title  was  also 
forfeited  for  nonpayment  of  state  taxes: 
It  was  held,  in  a  suit  by  heirs  of  B. 
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against  those  claiming  under  G.  as 
above,  that  defendants  were  entitled  to 
the  land  by  adverse  possession.  Lennig 
V,  White,  1  Va.   Dec.  873: 

Claimants  Knowledge  of  Defects  in 
His  Title. — It  is  not  necessary  to  the 
assertion  of  an  adverse  possession,  that 
the  party  should  be  ignorant  of  the 
defects  of  his  own  title  and  have  no 
knowledge  of  the  rights  of  those 
against  whom  he  claims.  He  may  know 
he  has  a  bad  title  and  that  another  has 
the  true  title.  Still  if  he  occupies  and 
claims  the  land  as  his  own  for  the 
statutory  period  the  title  will  by  opera- 
tion of  the  statute  be  transferred  to 
him.    Jones  v.  Lemon,  26  W.  Va.  630. 

Possession  under  Deed  of  Married 
Woman. — ^A  wife  owning  land  in  fee 
(not  separate  estate)  makes  a  deed  pur- 
porting to  convey  the  land  in  fee,  but 
her  husband  does  not  join  in  the  deed. 
The  deed  being  void,  possession  by  the 
grantee  is  adverse  to  husband  and  wife. 
Twenty  years  of  such  possession  will, 
under  §  4,  ch.  104,  of  the  W.  Va.  Code, 
bar  her  right,  though  she  remained 
nTirried  during  the  whole  twenty  years; 
and  suit  to  recover  the  land  may  be 
brought  during  coverture,  though  ten 
years  of  such  possession  have  elapsed. 
This  does  not  mean  that  if,  after  ten 
years,  the  coverture  cease,  there  must 
not  be  suit  within  five  years  after  it 
ceases,  under  §  3,  ch.  104.  Merritt  v. 
Hughes,  36  W.  Va.  356,  15  S.  E.  56. 

C.     OFFICE.    EFFECT    AND    EX- 
TENT OF  POSSESSION. 

The  principal  office  of  a  claim  or 
color  of  title  is  to  define  the  boundaries 
and  fix  the  extent  of  the  adverse  hold- 
ing. If  it  is  a  mere  claim  of  title,  the 
adverse  holding  will  be  limited  to  the 
actual  enclosure  of  the  claimant.  But 
if  it  is  a  deed  or  other  paper  title, 
and  the  possession  is  exclusive,  it  will 
be  regarded  as  coextensive  with  the 
boundaries  contained  in  such  deed  or 
paper.  Core  v.  Faupel,  24  \V.  Va.  230; 
Sharp  V.  Shenandoah,  etc.,  Co.,  100  Va. 
27,  40  S.  E.  103;  Oncy  v,  Clendenin,  28 


W.  Va.  35,  52;  Adams  v.  Alkire,  20  W. 
Va.  480;  Jarrett  v,  Stevens,  36  W.  Va. 
445,  15  S.  E.  177;  Ketchum  v,  Spurlock. 
34  W.  Va.  597,  12  S.  E.  832;  Heavner 
V.  Morgan,  41  W.  Va.  428,  23  S.  E. 
874;  Maxwell  v,  Cunningham,  50  W. 
Va.  298,  40  S.  E.  499;  Parkersburg  In- 
dustrial Co.  V.  Schultz,  43  W.  Va.  470. 
27  S.  E.  255;  Holly  River  Coal  Co.  v. 
HoweH,  36  W.  Va.  489,  15  S.  E.  214; 
Hollingsworth  v.  Sherman,  81  Va.  673. 

The  effect  of  color  of  title  is  to  fix 
the  character  of  the  occupant's  posses- 
sion, and  define  its  extent  and  limits. 
As  a  general  rule,  the  possession  of  one 
who  has  a  colorable  title,  is  coextensive 
with  the  boundaries  of  the  instruments 
under  which  he  claims,  in  the  absence 
of  any  actual  possession  by  the  true 
owner;  whereas  the  possession  of  one 
entering  and  holding  under  a  mere 
claim  of  title  is  confined  to  the  land 
in  his  actual  occupation.  Creekmur  v. 
Creekmur,  75   Va.  431. 

The  deed  or  instrument  which  is  re- 
lied on  to  give  color  of  title  must  seem 
to  define  specifically  the  boimdaries  of 
his  claim.  Where  a  disseizor  enters 
upon  and  cultivates  part  of  a  tract,  he 
does  not  thereby  hold  possession  of  the 
whole  tract  constructively,  unless  this 
entry  was  by  color  of  title  by  specific 
boundaries  to  the  whole  tract.  Color 
of  title  is  valuable  only  so  far  as  it 
indicates  the  extent  of  the  disseizor's 
claim.  Blakey  v.  Morris.  89  Va.  720, 
17  S.  E.  126;  Robinson  v,  Lowe,  50  W. 
Va.  76,  40  S.   E.  454. 

Husband  and  Wife. — Where  a  hus- 
band is  in  actual  possession  proper; 
that  is,  by  some  visible  mark  of  owner- 
!  ship,  of  a  part  of  a  tract  of  land,  the 
sole  and  separate  property  of  his  wife, 
there  being  nothing  to  countervail  it, 
he  has  thereby  constructive  actual  pos- 
cssion  of  the  residue;  that  is,  actual 
possession  of  the  tract,  on  the  princi- 
pal that  such  possession  of  a  part  is 
possession  of  the  whole,  within  the  pur- 
view of  the  statute  of  limitations. 
Holly  River  Coal  Co.  v.  Howell,  36  W. 
Va.  489,  15  S.   E.   214 
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But  where  the  husband  in  his  own 
right  owns  or  clalims,  under  a  colorable 
title,  a  contiguous  tract  wholly  unim- 
proved, with  no  visible  mark  of  owner- 
ship upon  it.  Such  actual  possession 
proper,  and  resulting  constructive  act- 
ual possession  of  the  residue  of  the 
land  of  the  wife,  does  not,  of  itself  give 
the  husband  actual  possession,  of  either 
kind,  of  his  own  adjoining  tract  Holly 
River  Coal  Co.  v,  Howell,  36  W.  Va. 
489,  15  S.  E.  214. 

IV.  Conflicting  Grants- 
Interlocks. 

A.  IN  GENERAL. 

Where  the  claims  asserted  by  adjoin- 
ing landowners  as  to  their  respective 
boundaries  are  such  as  to  cause  an  in- 
terlock, and  either  of  the  parties  is  in 
actual  adverse  possession  of  a  part 
of  the  land  claimed  by  him  under  his 
deed  outside  of  the  interlock,  and  the 
other  is  in  actual  adverse  possession 
under  color  of  title  of  the  land  em- 
braced in  the  interlock  or  land  in  con- 
troversy, claiming  under  and  •  to  the 
limits  of  his  deed,  the  latter  will,  in 
contemplation  of  law,  be  regarded  as 
being  in  the  actual  adverse  possession 
of  all  the  land  in  the  interlock,  not 
simply  that  actually  occupied  or  in- 
closed by  him.  Vintroux  v.  Simms,  45 
W.  Va.  548,  31  S.  E.  941;  Congrove  v. 
Burdett,  28  W.  Va.  221;  Garrett  v. 
Ramsey,  26  W.  Va.  345;  Ilsley  v.  Wil- 
son, 42  W.  Va.  757,  26  S.  E.  551;  Wilson 
V.  Braden,  48  W.  Va.  196,  7,  36  S.  E. 
367. 

But  a  plaintiff  in  ejectment  relying 
on  adverse  possession,  although  he  may 
show  adverse  possession  of  other  por- 
tions of  a  tract  of  land,  can  not  recover 
an  interlock  no  part  of  which  was 
ever  in  his  actual  possession,  but  which 
has  been  for  a  long  time,  in  the  actual 
possession  and  enjoyment  of  the  de- 
fendant. Breeden  v.  Haney,  95  Va.  622, 
29  S.  E.  328. 

Two  Interlocks  Acquired  at  Different 
Times. — Thus  where  two  interlocks,  ac- 


quired at  different  times  from  different 
persons,  are  claimed  by  a  defendant  in 
ejectment,  and  the  plaintiff's  title  is  ♦ 
based  on  adverse  possession  under 
color  of  title,  he  must  show  that  he  had 
possession  of  some  portion  of  each  in- 
terlock for  the  statutory  period  before 
his  title  can  ripen  and  extend  to  the 
whole  of  both  interlocks.  Breeden  v, 
Haney,  95  Va.  622,  29  S.   E.  338. 

B.    POSSESSION   HELD  BY   SEN- 
IOR PATENTEE. 

Actual  possession  by  the  senior  pat- 
entee of  any  part  of  an  interlock,  will 
be  constructive  possession  of  all  not 
in  the  actual  adverse  possession  of  the 
junior  patentee.  Overton  v.  Davisson, 
1  Gratt.  211;  Koiner  v.  Rankin,  11  Gratt. 
427;  Cline  v.  Catron,  22  Gratt.  392; 
Turpin  v.  Saunders,  32  Gratt.  37,  39; 
Sulphur  Mines  Co.  v.  Thompson,  93 
Va.  293,  25  S.  E.  232;  Harman  v.  Rat- 
liff,  93  Va.  249,  24  S.  E.  1023;  Breeden 
V,  Haney,  95  Va.  622,  29  S.  E.  328;  Il- 
sley V.  Wilson,  42  W.  Va.  757,  26  S.  E. 
551;  Wilson  v.  Braden,  48  W.  Va.  196,  7, 
36  S.  E.  367. 

Where  the  state  has,  by  conflicting 
patents,  granted  uncleared  lands,  which 
adjoin  the  home  tract  of  the  junior 
patentee,  the  possession  by  the  junior 
patentee  of  his  home  tract  claiming 
possession  of  the  land  granted  by  the 
conflicting  patents,  is  not  extended  to 
the  lands  thus  granted  so  as  to  give 
him  adverse  possession  as  against  the 
senior  patentee.  Harman  v.  Ratliff,  93 
Va.  249,  24  S.   E.  1023. 

If  the  older  patentee,  at  the  time  of 
an  entry  by  the  younger  patentee,  is 
in  the  actual  possession  of  any  part  of 
the  land  in  controversy,  then  the  junior 
patentee  can  gain  no  adversary  posses- 
sion, beyond  the  limits  of  his  mere  en- 
closure, without  an  actual  ouster  of  the 
older  patentee,  from  the  whole  of  the 
land  in  controversy.  Overton  v.  Davis- 
son,  1  Gratt.  224;  Fry  v.  Stowers.  98 
Va.  417,  36  S.  E.  482.  See  also,  StuU 
V.  Rich  Patch  Iron  Co.,  92  Va.  253,  23 
S.  E.  293. 
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Where  the  Tract  Is  Divided  by  Sur- 
veys.— Where  a  party  holds  a  large 
tract  of  land  under  patent  from  the 
state,  which  tract  is  divided  by  a  line 
of  narrow  surveys  running  across  it, 
held  by  junior  patentees,  who  have  ac- 
quired good  title  to  said  narrow  sur- 
veys, and  the  holder  of  the  senior  pat- 
ent takes  possession  of  the  land  within 
the  bounds  of  his  patent  on  the  east 
side  of  said  line  of  narrow  surveys, 
such  possession  will  not  be  limited  by 
the  boundaries  of  said  narrow  surveys, 
but  will  extend  to  the  exterior  bounds 
of  his  patent  on  the  west  side  of  said 
narrow  surveys.  Ilsley  v.  Wilson,  42 
W.  Va.  757,  26  S.  E.  551. 
C.  POSSESSION  HELD  BY  JUN- 
IOR PATENTEE. 
If  the  junior  patentee  has  actual  pos- 
session of  part  of  the  interlock,  and 
senior  patentee  hii.i  possession  of  no 
part  of  his  grant,  the  junior  has  a  con- 
structive possession  of  the  interlock, 
while  the  senior  has  a  mere  seizin  in 
law.  The  constructive  possession  of 
the  junior  will  prevail  as  to  the  whole 
interlock.  Taylor  v.  Burnsides,  1  Gratt. 
196;  Overton  v,  Davisson,  1  Gratt.  224; 
Turpin  v.  Saunders,  32  Gratt.  37,  39; 
Andrews  v.  Roseland,  etc.,  Co.,  89  Va. 
393,  16  S.  E.  252;  Cline  v.  Catron,  22 
Gratt.  378;  Kincheloe  v.  Tracewells,  11 
Gratt.  587;  Garrett  v.  Ramsey,  26  W. 
Va.  345;  Congrove  v.  Burdett,  28  W.  Va. 
221;  Ilsley  v.  Wilson,  42  W.  Va.  757, 
26  S.  E.  551;  Wilson  v.  Braden,  48  W. 
Va.  196,  7,  36  S.  E.  367. 

**If  senior  patentee  should  enter  upon 
his  grant,  outside  of  the  interlock,  after 
entry  thereon  by  junior  patentee,  but 
before  the  statute  of  limitations  has 
barred  his  claim  to  any  part  of  the 
grant,  the  senior's  seizin  in  law  of  the 
interlock  is  not  thereby  turned  into  a 
constructive  possession,  for  he  has  no 
actual  possession  of  the  land  in  dispute. 
Hence  the  constructive  possession  of 
the  junior  grantee  will  prevail  over  the 
mere  seizin  in  law  of  the  senior,  and 
this  constructive  possession  will  extend 


to  the  whole  interlock.  StuU  v. 
Rich  Patch  Iron  Co.,  92  Va.  253,  23  S. 
E.  293."  See  also,  Congrove  v.  Bur- 
dett, 28  W.  Va.  221;  Garrett  v.  Ramsey, 
26  W.  Va.  345.  But  see  Ilsley  v.  Wil- 
son, 42  W.  Va.  757,  26  S.  E.  551. 

D.    POSSESSION   HELD   BY   NEI- 
THER CLAIMANT. 

If  neither  party  have  actual  posses- 
sion of  part  of  the  interlock,  the  elder 
seizin  in  law  of  the  senior  patentee  will 
prevail.  Overton  v.  Davisson,  1  Gratt. 
211;  Koiner  v.  Rankin,  11  Gratt.  427; 
Cline  V.  Catron,  22  Gratt.  392;  Turpin 
V.  Saunders,  32  Gratt.  37,  39;  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293', 
25  S.  E.  232;  Breeden  v,  Haney,  95 
Va.  622,  29  S.  E.  328;  Ilsley  v.  Wilson, 
43  W.  Va.  757,  26  S.  E.  551;  Wilson 
V.  Braden,  48  W.  Va.  196.  7.  36  S.  E. 
367. 

V.  Claimant's  Possession  Orig- 
inally Consistent  with  True 
Owner's  Title. 

A.   IN  GENERAL. 

No  length  of  possession  will  warrant 
a  presumption  of  title,  when  the  origin 
of  the  possession  is  shown  to  be  in- 
consistent with  the  title  of  the  original 
owner.     2  Min.  Inst.   (4th  Ed.)   579. 

And  no  title  can  be  barred  by  mere 
length  of  possession  unless  the  posses- 
sion is  adverse.  Merritt  v.  Hughes,  36 
W.  Va.  356,  15  S.  E.  56;  Allen  v,  Paul, 
24  Gratt.  334.  And  see  ante,  "Hostile 
and  under  Claim  of  Right,"  II,  E. 

Agreement  between  Adjoining  Own- 
ers to  Establish  Line. — If  two  coterm- 
inous owners  of  land  agree,  by  parol, 
to  establish  a  line  between  them,  which 
they  both  knew,  and  which  in  truth, 
was  different  from  the  true  line,  the 
title  does  not  pass  thereby.  Harris  v. 
Crenshaw,  3  Rand.  14.  See  generally, 
the  titles  BOUNDARIES;  FENCES. 

When  Equivalent  to  a  Surrender. — 
But  if  the  line  was  run  and  marked 
as  a  dividing  line  between  them,  and 
it  was  agreed  upon  by  parol,  as  the 
line;  if  there  were  two  processionings 
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of  a  part  thereof,  and  the  parties  and 
those  claiming  under  them  acquiesced 
in  the  said  line  for  twenty  years,  it  is 
equivalent  to  a  surrender  of  the  pos- 
session of  any  land,  which  may  be  cut 
off  by  the  said  line,  although  it  might 
have  belonged,  before  the  line  was  run, 
etc.,  to  the  other  party.  Harris  v,  Cren- 
shaw, 3  Rand.  14. 

Innocent  Mistake  by  Owner  as  to 
Boundary. — If,  under  a  mistake  as  to 
the  true  boundary,  one  such  owner 
speaks  of  a  part  of  his  land,  or  treats 
it,  as  the  land  of  the  other,  or  ac- 
quiesces in  acts  of  ownership  by  the 
former,  further  than,  under  certain  cir- 
cumstances and  upon  proper  proceed- 
ings, to  create,  and  to  subject  the  land 
to,  a  lien  for  permanent  improvements 
made  thereon,  above  the  value  of  the 
use  of  the  land;  or  to  subject  the  title 
and  possession  to  the  operation  of  act- 
ual adverse  possession  continued  long 
enough,  under  the  statute  of  limitations, 
to  bar  an  action  of  ejectment.  Cer- 
tain such  innocent,  though  erroneous 
statements  or  acts  made  to  or  done  in 
the  presence  of,  the  owner  of  cotermin- 
ous land,  without  any  purpose  to  de- 
ceive, and  not  relied  on  by  the  other 
as  evidence  of  boundary,  cannot  render 
the  party  so  speaking  or  acting,  in 
any  manner  liable  in  equity,  to  the  for- 
feiture of  his  own  land,  or  the  payment 
of  money  to  indemnify  the  owner  of 
the  adjoining  land  for  improvements  he 
may  have  made  on  it,  or  for  expendi- 
tures made  elsewhere,  in  order  to 
facilitate  and  enhance  the  use  and 
value  of  the  land  owned  by  the  other, 
as  to  the  boundary  of  which  the  mis- 
take has  existed.  Western  Mining,  etc., 
Co.  V.  Peytona  C.  C.  Co.,  8  W.  Va.  408. 

Assertion  of  Adverse  Claim.  —  See 
post,  "Disclaimer,"  V,  E,  2,  c. 

When  one  has  entered  and  held  un- 
der another,  before  his  possession  can 
become  adverse  there  must  be  an  ex- 
press disclaimer  or  its  equivalent  and 
the  assertion  of  an  adverse  title  with 
aotice  to  the  owner.  Maxwell  v.  Cun- 
lingham,  50  W.  Va.  298,  40  S.  E.  499; 


Bowie  V,  Poor  School  Soc.  of  West- 
moreland, 75  Va.  300.  See  also,  Cross 
V.  Cross,  9  Leigh  245;  Flynn  v.  Lee,  31 
W.  Va.  487,  7  S.  E.  430. 

Although  a  party  may  enter  into  pos- 
session in  privity  with  the  true  owner, 
he  may,  without  first  surrendering  the 
premises,  dissever  such  relation,  and 
claim  by  adverse  title,  where  possession 
is  originally  taken  and  held  under  the 
true  owner,  a  clear,  positive  .and  con- 
tinued disclaimer  and  disavowal  of  that 
title,  and  the  assertion  of  an  adverse 
one,  must  be  brought  home  to  the  true 
owner  before  any  foundation  can  be 
laid  for  the  operation  of  the  statute  u. 
limitations.  Creekmur  v.  Creekmur,  75 
Va.  431,  cited  and  followed  in  Va.,  etc., 
R.  Co.  V.  Barbour,  97  Va.  118,  33  S.  E. 
554;  Whitlock  v,  Johnson,  87  Va.  323, 
12  S.  E.  614;  Reusens  v.  Lawson,  91  Va. 
226,  21  S.  E.  347;  Chapman  v.  Chapman, 

91  Va.  397,  21  S.  E.  813;  Hulvey  v. 
Hulvey,  92  Va.  182,  23  S.  E.  23.5; 
Allen  V.  Paul,  24  Gratt.  333;  Neff  v. 
Ryman,  100  Va.  521,  42  S.  E.  314; 
Emerick  v.  Tavener,  9  Gratt.  221.  See 
also,  Cross  v.  Cross,  9  Leigh  245. 

Says  the  court,  in  Hulvey  v,  Hulvey, 

92  Va.  186,  23  S.  E.  233:  "In  questions 
of  adverse  possession  a  higher  degree 
of  proof  is  required  in  those  cases  in 
which  the  possession  was  begun  in 
privity  with  the  opposing  claimant  than 
in  cases  where  no  such  relation  existed. 
Where  possession  is  originally  taken 
and  held  in  subserviency  to,  or  in  priv- 
ity with,  the  title  of  the  adverse 
claimant,  a  clear,  positive,  and  con- 
tined  disclaimer  and  c'isavowal  of 
the  title,  and  an  assertion  of  an 
adverse  right  brought  home  to  the 
adverse  claimant,  are  indispensable 
before  any  foundatoin  can  be  laid  for 
the  operation  of  the  statute  of  limita- 
tions. If  this  were  not  so,  the  greatest 
injustice  might  be  done.  Without  such 
knowledge,  the  adverse  claimant  has 
the  right  to  rely  upon  the  fiduciary  re- 
lations under  which  the  possession  was 
oriHnally  taken  and  held. 

"In   such   cases   the   statute   of   limi- 
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tations  does  not  begin  to  run  until  the 
possession,  before  consistent  with  the 
title  of  the  adverse  claimant,  becomes 
tortious  and  wrongful  by  the  disloyal 
acts  of  the  party  in  possession,  which 
must  be  so  open,  notorious,  and  con- 
tinued as  will  fully  and  clearly  show 
the  changed  character  of  his  possession, 
and  knowledge  of  such  change  on  the 
part  of  the  adverse  claimant."  Citing 
Stonestreet  v.  Doyle,  75  Va.  356;  Pillow 
V.  Southwest  Virginia  Imp.  Co.,  92  Va. 
144,  23  S.  E.  32. 

A  possession  not  adversary  in  its 
commencement  will  be  presumed  not 
to  be  adversary  in  its  continuance,  un- 
less and  until  the  presumption  be  re- 
pelled by  proof  that  the  party  in  pos- 
session claimed  to  hold  adversely  to 
the  other  party  and  with  his  knowl- 
edge. Layne  v.  Norris,  16  Gratt.  243; 
Hannan  v.  Hounihan,  85  Va.  438,  12 
S.  E.  157. 

In  Layne  v,  Norris,  16  Gratt.  243, 
tb**  xrourt  refers  to  and  distinguishes, 
Wiiliams  v,  Snidow,  4  Leigh  14;  Pur- 
cell  V,  Wilson,  4  Gratt.  16,  in  the  fol- 
lowing language:  "These  cases,"  said 
the  court,  "depend  on  this  principle; 
that  a  possession  not  adversary  in  its 
commencement  will  be  presumed  not 
to  be  adversary  in  its  continuance, 
unless  and  until  the  presumption  be  re- 
pelled, by  proof  that  the  party  in  pos- 
session claimed  to  hold  adversely  to 
the  other  party  and  with  his  knowledge. 
See  also,  Pownal  v.  Taylor,  10  Leigh 
173. 

B.  INTENT. 

The  Law  Looks  at  the  Intention, 
with  Which  Possession  Was  Taken. — 

An  adverse  possession  depends  upon 
the  intention  with  which  the  possession 
was  taken  and  held.  Whenever  the  act 
itself  imports  that  there  is  a  superior 
title  in  another,  by  whose  permission 
and  in  subordination  to  whose  still 
contir.iiing  and  sub.^isting  title,  the  pos- 
session is  held,  such  possession  cannot 
be  adverse  to  the  owner  of  the  legal 
title.      Clarke    v,    McClure,    10   Gratt. 


305,  cited  and  followed  in  Flynn  v. 
Lee,  31  W.  Va.  487,  7  S.  E.  430;  Hud- 
son V.  Putney,  14  W.  Va.  561.  See  also, 
Early  v.  Garland,  13  Gratt.  1;  Erskinc 
V.  North,  14  Gratt.  60;  Brock  v.  Bear, 
100  Va.  562,  42  S.  E.  307. 

Where  Claimant  Has  Acknowledged 
Title  to  Owner— What  Necessary.— 
When  the  possessor  of  land  has  ac- 
knowledged a  title  in  the  claimant, 
then  the  possession  will  not  be  deemed 
adverse;  and  whenever  the  act  of  the 
possessor  acknowledges  a  right  in  the 
claimant,  the  statute  of  limitations  will 
not  operate,  because  such  acknowledg- 
ment deduced  from  circumstances  neg- 
atives the  idea  of  adverse  possession. 
Erskine  v.  North,  14  Gratt.  60;  Givens 
V  Manns,  6  Munf.  191. 

When  Owner  Cannot  Deny  the  Dis- 
seizin.— If  A.  be  tenant  of  the  freehold, 
and  B.  tortiously  enter  upon,  and  turn 
the  subtenant  of  A.  out  of  possession, 
claiming  the  land  as  his  absolute  prop- 
erty; and  he,  or  those  claiming  under 
him,  continue  to  hold  the  same,  by  act- 
ual adverse  possession,  until  the  death 
of  A.,  this  is  an  actual  disseizin  of  A.; 
sc  that  (in  such  a  case,  before  the  1st 
of  January,  1787)  he  could  not,  for  the 
purpose  of  being  enabled  to  devise  the 
Kind,  elect  to  consider  himself  as  not 
disseized.  Davis  v.  Martin,  3  Munf. 
285. 

C.   COTENANTS. 

Adverse  Possession  oy  Coparcener — 
What  Is  Necessary. — An  actual  ouster 
of  one  tenant  in  common  cannot  be 
presumed,  except  where  the  possession 
has  become  tortious  and  wrongful  by 
the  disloyal  acts  of  the  cotenant,  which 
must  be  open,  continued  and  notorious, 
so  as  to  preclude  all  doubt  of  the  char- 
acter of  his  holding  or  the  want  of 
knowledge  thereof  by  his  cotenant. 
This  conduct  must  amount  to  a  clear, 
positive  and  continued  disclaimer  and 
disavowal  of  his  cotenant's  title,  and 
an  assertion  of  an  adverse  right;  and 
a  knowledge  of  this  must  be  brought 
home    to    his    cotenant.      Boggess  v. 
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Meredith,  16  W.  Va.  1,  cited  and  fol- 
lowed in  Rust  V.  Rust,  17  W.  Va.  901. 
To  the  same  effect,  Cooey  v.  Porter,  22 
W.  Va.  120;  Justice  v,  Lawson,  46  W. 
Va.  163,  33  S.  E.  102. 

The  statute  does  not  begin  to  run  in 
favor  of  one  joint  tenant  against  his 
cotenant,  until  actual  ouster  or  dis- 
seizin, or  some  act  equivalent  to  denial 
of  their  rights  in  the  premises.  Fry  v. 
Payne,  82  Va,  759,  1  S.  E.  197. 

If  it  is  the  intention  of  the  tenant 
or  parcener  in  possession  to  hold  the 
common  property  in  severalty,  and  ex- 
clusively as  his  own,  with  notice  or 
knowledge  to  his  cotenants  of  such  in- 
tention that  constitutes  the  disseizin. 
Justice  V.  Lawson,  46  VV.  Va.  163,  33 
S.  E.  102. 

"Conceding  that  the  entry  and  posses- 
ion by  one  coparcener  enures  to  the 
benefit  of  all  in  the  absence  of  proof  to 
the  contrary,  yet  when  it  appears  that 
the  coparcener  entering  and  taking 
possession,  claimed  the  property  as  his 
own  under  color  of  title;  that  he  took 
the  profits  to  his  own  exclusive  use, 
and  denied  the  title  of  the  other  co- 
parceners, of  all  which  they  had  notice; 
the  party  so  taking  and  holding  is  re- 
garded as  having  disseized  his  copar- 
ceners." The  court,  in  Caperlon  v. 
Gregory,  11  Gratt.  508,  citing  and  fol- 
lowing Purcell  V.  Wilson,  4  Gratt.   16. 

The  possession  of  one  joint  tenant, 
tenant  in  common,  or  coparcener,  is 
prima  facie  the  possession  of  all  the 
other  cotenants;  and  the  mere  pos- 
session of  the  one  will  not  be  taken  to 
be  adverse  to  tV:e  title  and  possession 
of  the  other.  Yet  if  the  defendants 
prove  actual  ouster  or  other  notorious 
act  or  acts,  amounting  to  a  total  denial 
of  the  plaintiffs'  rights  as  cotenants. 
and  of  such  a  character  as  to  afford 
direct  or  presumptive  proof  that  the 
other  cotenants  or  plaintiffs  had  had 
knowledge  of  the  claim  of  exclusive 
ownership  thus  set  up  and  held  by  the 
defendants,  or  those  under  whom  they 
claim,  such  possession  of  the   land  in 


suit  held  continuously  and  uninter- 
ruptedly under  such  circumstances  un- 
der color  of  title  for  the  length  of  time 
prescribed  by  law,  constitutes  adveVse 
possession,  and  will  ripen  into  a  good 
and  sufficient  title  in  the  defendants. 
Stonestreet  v.  Doyle,  75  Va.  356. 

A  silent  possession,  unaccompanied 
by  any  acts  which  amount  to  an  ouster, 
or  giving  notice  to  the  cotenant  that  his 
possession  is  adverse,  cannot  be  con- 
strued into  an  adverse  possession.  The 
mere  receipt  of  profits  and  rents,  and 
the  payment  of  taxes  is  not  such  an 
ouster.  Lagorio  v,  Dozier,  91  Va.  502, 
508,  22  S.  E.  239,  citing  and  following 
Rowe  V.  Bentley,  29  Gratt.  760;  Pur- 
cell V.  Wilson,  4  Gratt.  16;  Hannon  v. 
Hounihan,  85  Va.  429,  12  S.  E.  157; 
Creekmur  v.  Creekmur,  75  Va.  436; 
Emerick  v.  Tavener,  9  Gratt.  238;  Jus- 
tice V.  Lawson,  46  W.  Va.  163,  33  S.  E. 
102. 

Presumption  of  Disseisin. — Though 
a  great  lapse  of  time,  with  other  cir- 
cumstances, may  warrant  the  presump- 
tion of  a  disseizin  or  ouster  by  one  co- 
parcener or  tenant  in  common,  of 
another  not  laboring  under  disabilities, 
this  presumption  is  a  matt  »r  of  evidence 
for  the  consideration  of  the  jury, 
and  not  a  question  of  law  for  the  de- 
cision of  the  court  upon  a  special  ver- 
dict. Purcell  V.  Wilson,  4  Gratt.  16; 
Stonestreet  v.  Doyle,  75  Va.  379. 

Acts  Which  Amount  to  Disseizin. — 
When  one  tenant  in  common  occupies 
the  common  property  openly,  noto- 
riously and  exclusively  as  the  sole 
owner,  keeping  up  the  improvements, 
paying  the  taxes  thereon  and  receiving 
to  himself  the  rents  and  profits,  and 
exercising  over  the  property  such  acts 
of  ownership  as  evidence  an  intention 
to  ignore  the  rights  of  his  cotenants, 
such  acts  amount  to  a  disseizin  and  his 
possession  will  be  regarded  as  adverse 
to  his  cotenants  from  the  time  they  are 
shown  to  have  knowledge  of  such  acts 
nnd  claims.  Cochran  v.  Cochran,  55  W. 
Vn.  178.  40  S.  E.  024;  Rodgers  v.  Miller, 
55  W.  Va.  585,  47  S.  E.  354. 
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Conveyance    by    One    Cotenant    to 

Stranger. — But  if  one  coparcener  or 
tenant  in  common  conveys  the  entire 
tract  to  a  stranger,  and  the  stranger 
takes  actual  possession  claiming  the 
whole,  it  is  an  ouster  of  the  other  co- 
parceners or  tenants  in  common,  and 
the  stranger's  possession  is  adversary 
to  them,  and  the  statute  of  limitations 
runs  in  his  favor.  Bennett  v.  Pierce, 
50  W.  Va.  604,  40  S.  E.  395. 

Husband  and  Wife  Joint  Tenants.— 
Husband  and  wife  being  seized  as  joint 
tenants  of  land,  her  interest  being  sep- 
arate estate,  the  husband  alone,  during 
coverture,  sells  the  whole  tract  by  ex- 
ecutory contract,  and  the  purchaser 
goes  into  possession  during  coverture, 
and  later  the  wife  dies,  leaving  the  hus- 
band and  children  surviving  her,  and 
later  the  husband  conveys  the  whole 
tract  to  the  purchaser  by  deed.  The 
possession  of  the  purchaser  is  not  ad- 
verse to  the  wife  in  her  lifetime  and 
right  of  entry  or  action  does  not  ac- 
crue-to  her  children  until  the  husband's 
death,  and  the  statute  of  limitations  be- 
gins to  run  against  them  first  at  his 
death.  McNeeley  v.  South  Penn  Oil 
Co.,  52  W.  Va.  616,  44  S.  E.  508. 

Making  of  Deed. — The  making  of  a 
deed  for  the  whole  property  by  a  co- 
tenant  to  a  stranger  is  not  such  act  of 
ouster,  unless  actual  adverse  possession 
is  taken  thereunder.  Parker  v.  Brast, 
45  W.  Va.  399,  32  S.  E.  269. 

Burden  of  Proof  on  Grantor  Claiming 
under  Covenants. — A  grantor  claiming 
the  common  title  of  the  cotenancy  un- 
der a  deed  from  one  of  the  cotenants  is 
under  the  burden  of  showing  some  no- 
torious act  of  ouster  or  adversary  pos- 
session, which  has  ripened  into  perfect 
title  by  its  unbroken  continuation  dur- 
ing the  statutory  period  of  10  years, 
with  the  full  knowledge  and  acquies- 
cence of  the  disseized  cotenants.  Par- 
ker V.  Brast,  45  W.  Va.  399,  32  S.  E. 
169;  Davis  v.  Settle,  43  W.  Va.  17,  26 
S.  E.  557. 

Stranger  Deemed  Cotenant  Not  Dis- 


seizor.— Where  a  person  claiming  an 
inferior  paper  title  to  land  held  by  co- 
tenants  under  a  superior  possessory 
title  obtains  possession  of  the  land  by 
any  device  from  the  cotenant  in  actual 
occupancy  thereof,  without  the  knowl- 
edge of  the  other  cotenants,  his  entry 
will  be  held  to  have  been  under  the  co- 
tenancy possession,  and  not  under  his 
adverse  paper  title,  and  to  so  continue 
until  perfect  disseizin  of  the  other  co- 
tenants,  either  presumed  from  lapse  of 
time  or  some  notorious  act  of  adver- 
sary possession,  or  disseizin  brought 
home  to  the  knowledge  of  the  other  co- 
tenants.  Davis  V.  Settle,  43  W.  Va. 
17,  26  S.  E.  557.  See  also,  Buchanan  v. 
King,  22  Gratt.  414.  See  generally,  the 
title  JOINT  TENANTS  AND  TEN- 
ANTS IN  COMMON. 

Owners  of  Minerals  and  Surface  Not 
Joint  Tenants. — Although  a  cotenant 
cannot  take  advantage  of  any  defect  in 
the  common  title  by  purchasing  an  out- 
standing title  or  incumbrance,  and  as- 
serting it  against  his  companions  in 
interest,  yet  the  owner  of  the  surface 
of  the  land  and  the  owner  of  the  min- 
erals under  it,  where  each  holds  a  sep- 
arate and  distinct  title,  are  neither  joint 
tenants,  nor  tenants  in  common.  They 
are  not  the  owners  of  undivided  in- 
terests in  the  same  subject,  but  are  the 
owners  of  distinct  subjects  of  entirely 
different  natures.  The  title  to  the  free- 
hold of  the  one,  either  in  the  surface  or 
the  minerals,  cannot  be  acquired  by 
adverse  possession  of  the  other.  Vir- 
ginia Coal,  etc.,  Co.  v.  Kelly,  93  Va. 
332,  24  S.  E.  1020. 

One  Tenant  under  Disability  of  Cov- 
erture.— It  appearing  that  the  four  chil- 
dren held  jointly,  adversary  possession 
of  the  land  until  1843,  when  the  fourth 
child  was  under  the  disability  of  cover- 
ture and  remrined  such  till  after  1881; 
held,  there  could  be  no  adversary  pos- 
session against  her  in  favor  of  her  co- 
tenants  during  her  coverture.  Buford 
V.  Land  &  Imp.  Co.,  90  Va.  418,  18  S. 
E.  914. 
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D.  BETWEEN  MORTGAGOR  AND 
MORTGAGEE. 

Neither  a  mortgagor  nor  his  assignee 
can  hold  adverse  possession  to  the 
mortgagee,  unless  the  assignee  has 
taken  a  conveyance  without  notice. 
Otherwise  they  are  mere  tenants  at 
will.  Newman  v.  Chapman,  2  Rand. 
93;  Chapman  v.  Armistead,  4  Munf.  382; 
Flynn  v.  Lee,  31  W.  Va.  487,  7  S.  E.  430. 
Sec  also,  the  title  MORTGAGES. 

E.  VENDOR   AND    PURCHASER. 
1.  In  GeneraL 

Where  a  purchaser  is  in  the  actual 
possession  of  land  under  a  complete 
legal  title,  such  as  a  deed  purporting  to 
convey  the  land,  he  will  be  considered 
as  holding  adversely  to  all  the  world, 
including  his  vendor,  from  whom  his 
title  and  possession  are  derived.  Par- 
ker V.  Clarkson,  39  W.  Va.  184,  19  S.  E. 
431;  Bank  v.  Neal,  28  W.  Va.  744;  Core 
V.  Faupel,  24  W.  Va.  239;  Bennett  v. 
Pierce,  45  W.  Va.  654,  31  S.  E.  974. 

A  deed  of  bargain  and  sale  from  a 
person  who  (having  the  right  to  enter) 
has  formally  and  peaceably  entered  on 
the  land  thereby  conveyed,  is  good  to 
pass  his  title  notwithstanding  another 
person  was  in  actual  and  adverse  pos- 
session of  the  same  land  at  the  time  of 
such  entry  and  conveyance.  Birthright 
V.  Hall,  3  Munf.  536. 

Unrecorded  Deed. — A  deed  made  and 
delivered,  though  unrecorded,  confers 
title  upon  the  grantee,  and  the  holding 
thereunder  will  be  adverse  to  all  the 
world.  The  fact  that  the  deed  is  un- 
recorded will  not  render  the  property 
granted  still  liable  for  the  debt  of  the 
grantor.     Bank  v.  Neal,  28  W.  Va.  744. 

Voidable  Deed. — It  seems  to  be  an 
open  question  whether  a  grantee  can, 
under  voidable  deed,  have  such  adver- 
sary possession  as  will  support  plea  of 
statute  of  limitations  against  his 
grantor,  so  long  as  option  of  avoidance 
continues  in  grantor.  Where  infant 
feme  conveys  her  land  and  marries,  can 
she  affirm  or  avoid,  or  be  required  to 
affirm   or   avoid,   the  conveyance   dum 


potestate  viri?  Birch  v.  Linton,  78  Va. 
585.  See  also,  Randolph  v.  Casey,  43  W. 
Va.  289,  27  S.  E.  231. 

Purchaser  under  Judicial,  Saje. — 
Possession  by  a  purchaser  under  a 
judicial  sale  not  wholly  void  is  adverse 
to  the  owner.  Waldron  v,  Harvey,  54 
W.  Va.  610,  46  S.  E.  603. 

Vendee  Cannot  Plead  Defect  in  Vend- 
or's Title. — A  vendee  who  enters  un- 
der that  title  till  the  statute  of  limita- 
tions bars  a  recovery  against  him  by  an 
adverse  title,  cannot  set  up  defect  of  ti- 
tle in  his  vendor,  existing  at  the  date  of 
the  sale  to  him,  as  grounds  of  injunc- 
tion to  a  judgment  for  the  purchase 
money.    Amick  v.  Bowyer,  3  W.  Va.  7. 

Original  Owner's  Possession  from 
Judicial  Sale  until  Final  Decree  Not 
Adverse  to  Purchaser. — The  possession 
of  the  original  owner,  or  those  claiming 
under  him,  from  the  time  of  the  sale  by 
the  commissioners  until  the  final  de- 
cree, is  not  adverse  to  the  purchaser  or 
those  claiming  under  him.  Evans  v. 
Spurgin,  6  Gratt.  107. 

Where  land  has  been  sold  at  a  judicial 
sale,  the  sale  confirmed,  and  a  convey- 
ance made  by  the  consent  of  the  pur- 
chaser to  his  assignee,  who  has  entered 
into  actual  possession  of  the  land  un- 
der such  conveyance,  and  has  so  held 
the  same  for  more  than  ten  years,  and 
afterwards  the  decrees  ordering  and 
confirming  the  sale,  the  conveyance 
made  in  pursuance  thereof,  and  the  sale 
itself  has  been  declared  invalid  and  set 
aside,  the  possession  of  the  assignee  of 
such  purchaser  under  such  sale  and 
conveyance  is  not  adverse  to  the  title 
of  the  owner  of  the  land.  Hall  v.  Hall, 
27  W.  Va.  468. 

Purchaser  at  Tax  Sale. — A  purchaser 
of  land  sold  for  delinquent  taxes,  after 
he  acquires  a  deed  therefor,  will  be 
deemed  as  holding  adversely  to  the 
person  in  whose  name  the  land 
was  sold,  and  if  such  person  de- 
nies the  validity  of  the  tax  deed 
and  still  clauus  the  land  he  must  keep 
the  land  on^e  assessor's  book  in  his 
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name  and  pay  the  taxes  thereon.  The 
payment  of  the  taxes  on  such  land  by 
the  tax  purchaser  in  his  own  name  will 
not  inure  to  the  benefit  of  the  former 
owner,  and,  therefore,  such  former 
owner  will  not  be  required  to  reimburse 
such  purchaser  for  taxes  so  paid  in  his 
name  by  the  court  which  declares  void 
and  sets  aside  such  tax  deed.  Simpson 
V.  Edmiston,  23  W.  Va.  675,  6;  Lennig 
V.  White,  1  Va.  Dec.  873. 

Sale  under  Deed  of  Trust. — See  post, 
''Trust  Estates,"  V,  F. 

2.    Possession  under  Executory   Con- 
tract of  Sale, 
a.    In  General. 

A  vendee  who  enters  under  an  execu- 
tory contract  which  leaves  the  legal 
title  where  it  was,  and  contemplates  a 
future  conveyance,  enters  in  subordina- 
tion to  it,  holds  under  and  relies  upon 
it  to  protect  his  possession  in  the  mean- 
time. And  in  such  case,  as  also  in  the 
case  of  lessee,  mortgagor,  cestui  que 
trust  and  the  like,  where  one  is  in  un- 
der the  owner  of  the  legal  title,  a  privity 
exists  which  precludes  the  idea  of  a 
hostile,  tortious  possession  under  the 
statute  of  limitations.  Nowlin  v.  Rey- 
nolds, 25  Gratt.  137.  See  also,  Bank  v. 
Neal,  28  W.  Va.  744,  which  held  that 
no  adverse  possession  proven  as  against 
the  grantee  or  his  creditors  can  be 
founded  on  an  executory  contract  of 
purchase. 

Rescission. — C.  being  seized  of  land 
in  fee,  agrees  to  sell  and  convey  the 
same  to  J.  and  receives  the  purchase 
money,  and  puts  him  in  possession,  but 
does  not  make  a  conveyance  to  him;  J. 
agrees  to  sell  and  convey  the  same  land 
to  W.  and  puts  him  in  possession,  but 
W.  not  paying  the  purchase  money,  this 
contract  is  rescinded,  and  W.  agrees 
to  give  up  to  J.  all  his  claim  to  the 
land;  W.  nevertheless,  remains  in  pos- 
session, without  paying  any  rent,  and 
without  pretense  of  title;  and  wl:ile 
W.  is  thus  in  possession,  C.  conveys 
the  title  to  J.  by  deed  Qf  bargain  and 
sale:     Held,   W.'s   possession   was   not 


an  adversary  one,  and,  therefore,  C.'s 
deed  to  J.  passed  the  legal  title  to  him, 
so  that  C.  cannot  maintain  a  writ  of 
right  against  W.  for  the  land.  Wil- 
liams V.  Snidow,  4  Leigh  14. 

b.  Purchase  Money  Paid. 

The  possession  of  a  purchaser  under 
an  executory  contract  is  not  adverse  to 
his  vendor,  although  he  has  paid  all  the 
purchase  money  and  used  and  occupied 
the  land  for  his  exclusive  benefit.  His 
contract  being  executory  and  made  in 
contemplation  of  a  further  conveyance 
of  the  legal  title,  recognizes  the  title 
in  his  vendor,  and  his  holding  will  be 
regarded  as  in  subordination  thereto 
and  not  adverse.  Core  v.  Faupel,  24 
W.  Va.  239. 

A  purchaser  who  has  paid  all  of  the 
purchase  money  and  entered  into  pos- 
session, but  who  has  not  obtained  the 
kgal  title  of  his  vendor,  does  not  hold 
adversely  to  his  vendor,  but  in  subroga- 
tion to  and  under  the  protection  of  the 
title  of  his  vendor,  and  no  length  of 
time  is  sufficient  for  such  possession  to 
ripen  silently  into  a  title  by  adverse 
possession.  Adverse  possession  is  not 
the  mere  holding  over  against  the  will 
of  the  party  from  whom  the  possession 
is  obtained.  It  is  the  holding  by  a 
claim  of  title,  adverse  to  another's  title, 
that  constitutes  adverse  possession. 
Chapman  v.  Chapman,  91  Va.  397,  21  S. 
E.  813. 

c.  Disclaimer. 

"Before  adverse  possession  can  arise 
between  a  vendor  and  his  vendee,  or 
between  the  grantee  of  the  vendor  and 
such  vendee,  where  the  vendor  has  re- 
tained the  title,  and  the  statute  of  lim- 
itations commences  to  run,  the  vendee 
must  have  dissevered  the  privity  of  title 
between  them  by  the  assertion  of  an 
adverse  right,  and  openly  and  continu- 
ously disclaimed  the  title  of  his  vendor, 
and  such  disclaimer  be  clearly  brought 
home  to  the  knowledge  of  the  vendor 
or  his  grantee."  Chapman  v.  Chapman, 
91  Va.  400,  21  S.  E.  813;  Creekmur  v. 
Creekmur,    75    Va.    430;    Whitlock    v. 
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Johnson,    87    Va.    323,    12    S.    E.    614; 
County  of  Alleghany  v,  Parrish,  93  Va. 
615,  25  S.  E.  882. 
8.  Purchaser  Pendente  Lite. 

The  statute  of  limitations  does  not 
run  in  favor  of  a  pendente  lite  pur- 
chaser. Such  person,  in  possession  of 
land  so  purchased,  will  not  be  regarded 
as  holding  it  adverse  to  the  parties  to 
the  suit  during  the  litigation.  Parker 
V.  Clarkson,  39  W.  Va.  184,  19  S.  E. 
431;  Lynch  v.  Andrews,  25  W.  Va.  751; 
Hall  V.  Hall,  27  W.  Va.  468.  See  also, 
Early  v.  Garland,  13  Gratt.  1. 

F.   TRUST  ESTATES. 

Between  Trustee  and  Cestui  Que 
Trust. — 2sO  lapse  of  time,  however  long, 
will  give  a  trustee  a  right  to  the  prop- 
erty by  adverse  possession,  as  against 
the  cestui  que  trust.  Heiskell  v.  Trout, 
31  W.  Va.  810,  8  S.  E.  557.  See 
also,  the  titles  TRUSTS  AND  TRUS- 
TEES; DEEDS  OF  TRUST. 

Possession  Obtained  in  Fiduciary 
Capacity. — To  prevent  length  of  time 
from  barring  a  claim,  on  the  ground 
that  the  possession  of  the  defendant 
v/as  fiduciary,  such  possession  must 
have  been  fiduciary  as  to  the  plaintiff, 
or  those  under  whom  he  claims;  its  be- 
ing fiduciary  as  to  any  other  person,  is 
not  sufficient.  Spotswood  v.  Dandridge, 
4  Hen.  &  M.  139.  See  also,  Duvall  v. 
Bibb,  3  Call  362;  Early  v,'  Garland,  13 
Gratt.  8;  Tabb  v,  Baird,  3  Call  475; 
Williams  v,  Snidow,  4  Leigh  14. 

Tmst  Deed.— See  generally,  the  title 
DEEDS  OF  TRUST. 

A  deed  of  trust,  which  is  duly  re- 
corded, provides  for  the  continued  pos- 
session of  the  grantor,  and  for  his 
taking  the  rents  and  profits  of  the  prop- 
erty until  the  creditor  should  direct 
a  sale  after  demand  of  payment.  The 
possession  of  the  grantor  and  pur- 
chasers from  and  under  him  cannot  be 
adversary  to  the  title  of  the  trustee  or 
pie  judicial  to  the  rights  of  the  trust 
creditor  unless  it  becomes  actually  ad- 
verse and  hostile  by  acts  of  disclaimer 
open    and,  notorious    brought    to    the 


knowledge  of  such  creditor  or  his  trus- 
tee. Bowie  V,  Poor  School  Soc,  75  Va. 
300. 

Where  one  buys  land  that  is,  under 
a  recorded  deed  of  trust,  given  by  the 
I  owner    from     whom    the    purchase    is 
made,  the  possession  of  such  purchaser 
I  is    not    adverse   to   the    right    of    the 
;  grantor  in  such  trust  deed,  and  posses- 
1  sion  will  not  save  the  land  from  liabil- 
;  ity;  and  the  statute  of  limitations  will 
I  not  run  against  the  deed  of  trust  debt, 
j  though  it  will   be  barred  by  the  pre- 
1  sumption     of     payment    after    twenty 
I  years,  unless  that  presumption   be  re- 
pelled, but  if  repelled,  so  as  to  keep  the 
trust  alive  as  to  the  maker  of  the  deed 
of   trust,   it   will   continue   alive   as   to 
such   purchaser.     Pickens  v.   Love,  44 
W.  Va.  725,  29  S.  E.  1018. 

A  deed  of  trust  given  to  secure  a  debt 
I  provides  that  the  grantor  shall  hold 
possession  of  the  property  until  a  cer- 
tain day.  Before  that  day  the  grantor 
makes  an  agreement  under  seal  with 
a  third  person,  by  which  he  agrees  to 
take  a  certain  price  for  the  property; 
and  if  the  money  with  its  interest  was 
not  returned  within  twelve  months,  the 
agreement  was  to  stand  as  a  bill  of 
sale;  and  delivers  possession  of  the 
property.  The  trustee  who  has  had  no 
notice  of  this  agreement,  takes  pos- 
session of  the  property  and  sells  it, 
within  five  years  from  the  time  to  which 
the  grantor  was  entitled  to  hold  it, 
and  within  five  years  of  the  time  which 
the  agreement  gave  the  grantor  to 
return  the  purchase  money;  but  not 
within  five  years  of  the  time  of  the  sale 
and  delivery  of  the  property  to  the 
party  under  the  agreement.  It  was 
held,  the  title  of  the  purchaser  of 
the  grantor  was  not  protected  by  the 
lapse  of  time,  and  the  trustee  was  en- 
titled to  take  possession  and  sell  under 
the  trust  deed.  Colvin  v.  Menefee,  11 
Gratt.  87;  Pownal  v,  Taylor,  10  Leigh 
173. 

When    Grantee    May    Plead    Statute 
of    Limitations. — A    debtor    conveyed 
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land  in  trust  primarily  for.  the  payment 
of  his  debts,  and  then  for  the  benefit 
of  his  wife  and  children.  A  creditor 
brought  suit  to  enforce  the  trust,  and 
tc  him  the  land  was  sold  under  decree. 
It  was  held,  in  an  equity  suit  by  the 
debtor's  children  against  such  creditor 
to  recover  the  land,  that  defendant  was 
not  precluded  from  setting  up  the  stat- 
ute of  limitations  because  he  acquired 
the  land  with  actual  notice  of  the  trust 
in  favor  of  plaintiffs.  Drumright  v. 
Hite,  2  Va.  Dec.  465. 

Constructive  Trust. — Land  is  sold 
under  an  order  of  court  and  such  sale 
confirmed,  the  purchase  money  paid, 
but  no  deed  is  given,  and  the  former 
owner's  heirs  remain  in  possession.  It 
was  held,  that  equity  looks  upon  the 
heirs  as  trustees,  and  in  such  a  case 
before  the  statute  begins  to  run  in 
their  favor,  they  must  make  a  clear, 
positive,  and  continued  disclaimer  and 
disavowal  of  title  in  the  purchaser  and 
his  heirs,  and  the  assertion  of  an  ad- 
verse right,  br6ught  home  to  the  knowl- 
edge of  the  purchaser  or  his  heirs. 
Whitlock  V.  Johnson,  87  Va.  323,  12 
S.  E.  614,  citing  and  following  Creek- 
mur  V:  Creekmur,  75  Va.  436. 

G.  BETWEEN  LIFE  TENANT  AND 
REMAINDERMAN. 

The  possession  of  the  life  tenant,  and 
those  claiming  under  him  or  subject  to 
his  control,  is  not  adverse  to  those  en- 
titled in  remainder.  Austin  v.  Brown, 
37  W.  Va.  634,  17  S.  E.  207;  Hannbn 
V.  Hounihan,  85  Va.  438,  12  S.  E.  157. 
See  also,  Ball  z\  Johnson,  8  Gratt.  285; 
Hope  V.  Norfolk,  etc.,  R.  Co.,  79  Va. 
283.  And  see  generally,  the  title  LIM- 
ITATION OF  ACTIONS. 

In  1833  W  made  his  will  and  died. 
By  a  clause  he  gives  to  his  daughter, 
D,  a  designated  tract  of  land,  to  her 
and  the  heirs  of  her  body;  but  should 
D  "die  without  heir,  as  above  men- 
tioned, my  wish  is  that  said  land  shall 
return  to  my  other  heirs,  and  be  sold, 
and  the  money  arising  from  the  sale  to 
be  equally  divided  among  all  my  heirs." 


D  sells  the  land,  and  conveys  it  with 
general  warranty;  and  then  dies,  with- 
out ever  having  had  a  child.  Held, 
though  the  deed  of  D  purported  to 
convey  the  fee,  it  only  conveyed,  and 
did  convey,  her  interest  in  the  land, 
and  the  purchaser  could  not  hold  an 
adversary  possession  thereof  before  the 
death  of  D  without  leaving  a  child. 
Elys  V.  Wynne,  22  Gratt.  224,  citing 
and  following  Clarkson  v.  Booth,  17 
Gratt.   490. 

When  Possession  Becomes  Adverse. 
—In  Clarkson  v.  Booth,  17  Gratt.  499, 
the  court  said:  "To  be  sure  if  the  life 
tenant,  or  the  assignee  of  the  life  ten- 
ant (who  by  the  assignment  becomes 
a  tenant  per  auter  vie),  holds,  uses 
and  enjoys  the  property  as  his  own 
after  the  termination  of  the  life  estate, 
such  possession  becomes  adverse  to  the 
remaindermen  and  is  a  wrongful  con- 
version of  their  property  to  his  use, 
from  the  time  of  which  conversion  the 
act  of  limitations  will  begin  to  run 
against  them;  as  was  held  by  this  court 
in  Layne  v.  Norris,  16  Gratt.  236."  See 
also,  Hannon  v.  Hounihan,  85  Va.  438, 
12  S.  E.  157. 

H.  LANDLORD  AND  TENANT. 

See  the  title  LANDLORD  AND 
TENANT. 

Though  a  tenant  cannot  deny  his 
landlord's  title  while  the  relation  of 
landlord  and  tenant  exists,  yet  if  the 
tenant  accept  a  deed  from  another,  pur- 
porting to  convey  the  land  to  him  in 
fee,  and  later  conveys  it  in  fee  to  an- 
other, and  both  he  and  his  alienee 
claim  the  land  in  their  own  right  under 
such  conveyances,  and  the  landlord  has 
knowledge  of  such  conveyances  and 
claim,  possession  by  such  tenant  and 
his  alienee  after  such  knowledge  on 
the  part  of  the  landlord  for  the  period 
fixed  by  the  statute  of  limitations  will 
be  adversary,  and  will  bar  the  land- 
lord's right.  Swann  v.  Thayer,  36  W. 
Va.  46,  14  S.   E.  423. 

A  person  who,  while  in  the  posses- 
sion of  land,  accepted  a  lease  therefor 
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from  one  claiming  to  be  the  owner, 
may,  after  his  term  expires,  by  dis- 
claimer and  notice  to  such  person,  ter- 
minate his  tenancy;  and  he  will  not, 
in  such  case,  be  required  to  surrender 
the  possession  before  he  will  be  .al- 
lowed to  set  up  an  adverse  title  in  him- 
self, or  a  third  person.  Voss  v.  King, 
33  W.   Va.   236,  10  S.   E.   402. 

A  person  living  with  the  tenant  and 
helping  to  pay  the  rent,  admits  the  ti- 
tle of  the  landlord,  and  can  acquire  no 
title  by  adverse  possession,  against  the 
landlord.  Hodgkin  v.  McVeigh,  86  Va. 
751,  10  S.   E.   1065. 

Tenant  at  Sufferance. — In  May,  1816, 
A  conveys  to  S  a  tract  of  land  in  trust 
to  secure  a  debt  to  C,  which  is  duly 
recorded  on  the  same  day;  and  in  Oc- 
tober of  the  same  year  he  executes 
to  H  a  title  bond  for  a  part  of  the 
land;  and  H  immediately  enters  into 
possession  cultivating  and  farming,  and 
claiming  it  under  said  bond,  and  con- 
tinues thus  to  hold  possession.  A  dur- 
ing his  lifetime  and  his  family  since 
having  resided  on  the  residue  of  the 
tract.  In  1827  the  trustee,  S,  sells  un- 
der the  trust  and  conveys  the  land  to  C, 
the  purchaser.  In  1848  the  heirs  of 
C  bring  ejectment  against  H  for  the 
land  in  his  possession,  and  there  is  a 
special  verdict  which  does  not  find  an 
ouster  or  disclaimer  by  H.  Held,  that 
the  possession  of  A  after  the  deed,  was 
as  tenant  by  sufferance,  and  that  the 
possession  by  H  after  his  entry,  was 
of  the  same  character;  and  therefore 
the  statute  of  limitations  is  no  bar  to 
the  action.  Creigh  v.  Henson,  10  Gratt. 
231. 

Occupancy  as  an  Implication  of  Ten- 
ancy.— Mere  occupancy  does  not  imply 
tenancy,  yet  if  the  occupant  acknowl- 
edge owner's  title,  and  by  his  leave 
continue  to  occupy  the  land,  he  ceases 
to  be  a  trespasser,  and  his  possession 
is  that  of  him  whose  title  he  acknowl- 
edged. By  afterwards  acknowledging 
another's  title,  he  cannot  be  considered 
as  holding  under  the  latter  adversely 
to  the  former,  until  after  notice  to  him 


whose  title  he  first  acknowledged.    Wil- 
cher  V.  Robertson,  78  Va.  602. 

When  Possession  of  Subtenant  Be- 
comes Adverse. — If  a  party  obtains  pos- 
session of  land  from  another's  tenant, 
he  himself  becomes  that  other's  tenant, 
and  cannot  be  heard  to  set  up  title  or 
I  possession  in  himself  adverse  to  that 
j  under  which  he  entered.  If  he  would 
set  up  adverse  possession  he  must  re- 
store that  acquired  through  the  tenant 
of  another,  and  assert  his  adverse 
claim,  or  he  must  bring  home  to  the 
landlord  or  a  cotenant  notice  of  his 
adverse  claim  and  holding  under  it,  or 
he  must  actually  oust  the  tenant.  Ge- 
nin  V,  IngersoU,  2  W.  Va.  558;  Neff  v, 
Ryman,  100  Va.  521,  42  8.  E.  314. 

Tenant  Who  Surrenders  Possession 
Not  Concluded  by  Previous  Tenancy. — 
A  tenant  who  surrenders  possession  at 
the  end  of  his  term,  or  from  whom 
possession  is  recovered,  is  not  con- 
cluded by  the  existence  of  such  ten- 
ancy at  one  time,  or  by  the  deed  of 
lease  which  he  executed,  from  contest- 
ing the  title  of  his  former  landlord. 
Wild  V.  Serpen,  10  Gratt.  408;  Neff  v, 
Ryman,  100  Va.  521,  42  S.  E.  314. 

Refusal  to  Pay  Rent. — An  estate  for 
a  fixed  number  of  years  in   land,  cre- 
'  ated  by  deed,  will  not  be  forfeited  by 
I  a   simple   refusal   to   pay   rent,   or   any 
I  mere    words,   where   there   is   no   open 
act    of    unmistakable    hostility    to    the 
landlord's    title,    his    grantees    or    as- 
signees, with  full  notice  from  the  tenant 
of  his  adverse  title,  or  assertion  of  ad- 
verse title,  and  of  his  holding  posses- 
sion of  the  premises  adversely  to  the 
i  landlord,    his    grantees    or    assignees, 
;  when  no  condition  or  covenant  of  for- 
I  feiture  is  contained  in  the  deed  of  lease; 
;  especially,  when  the  term  exceeds  five 
years.     Gale  v.  Oil  Run  Petroleum  Co., 
6  W.  Va.  201. 

Notice  to  Quit. — Where  a  tenant 
claims  to  hold  adversely  to  his  land- 
lord, he  is  not  entitled  to  notice  to 
vacate  the  premises.  Harrison  v.  Mid- 
dleton,  11  Gratt.  527. 
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VI.  Property  Which  May  Be 
Held  Adversely. 

A.   REAL  PROPERTY. 
1.  State  and  County  Lands. 

See    generally,    the    title     PUBLIC 
LANDS. 
a.  In  General. 

The  bar  of  the  statute  of  limitations 
has  no  application  as  between  a  private 
party  and  the  commonwealth.  Hurst 
V,  Dulany,  84  Va.  701,  5  S.  E.  802; 
Calwell  V,  Prindle,  19  W.  Va.  652;  Seek- 
right  V.  Lawson,  8  Leigh  459;  Hall  v. 
Webb,  21  W.  Va.  318;  Hale  v.  Bran- 
scum,  10  Gratt.  418;  Levasser  v.  Wash- 
burn, 11  Gratt.  572;  Koiner  v.  Rankin, 
11  Gratt.  420.  See  also,  the  title  LIM- 
ITATION OF  ACTIONS. 

It  is  a  settled  maxim  that  there  can 
be  no  adversary  possession  of  lands 
against  the  commonwealth,  and  that  no 
time  will  bar  her  recovery  or  that  of 
her  grantee,  against  the  party  holding, 
except  only  in  the  solitary  case  es- 
pecially provides  by  statute  of  a  settle- 
ment of  thirty  years  accompanied  by 
lyment  of  taxes  or  qnit  rents  within 
ihat  time.  Seekright  v.  Lawson,  8 
Leigh  459;  Levasser  v,  Washburn,  11 
Gratt.  572;  Tichanal  v.  Roe,  2  Rob. 
288;  Shanks  v.  Lancaster,  5  Gratt.  110; 
Calwell  V.  Prindle,  19  W.  Va.  652. 

No  Right  of  Entry  on  State  Lands. — 
If  the  commonwealth  is  in  actual  pos- 
session of  land,  an  individual  claiming 
the  same,  can  not  enter  upon  that  pos- 
session,-but  must  resort  to  his  petition 
of  right;  and,  if  he  enters,  and  is  ousted 
by  actual  force,  by  the  officers  or  agents 
of  the  commonwealth,  having  lawful  or- 
ders to  do  the  act,  he  can  not  maintain 
trespass  against  them.  Young  v.  Gooch, 
2  Leigh  596. 

Statute  Suspended  While  Title  in 
State. — The  statute  of  limitations  does 
not  commence  to  run  in  favor  of  an 
occupant  of  land,  while  the  title  thereto 
is  vested  in  the  state.  But  the  statute 
does  commence  to  run  in  favor  of  such 
occupant  against  the  grantee  of  the 
state  from  the  date  of  the  grant  of  the 


land  so  occupied.  Hall  v,  Webb,  21* 
W.  Va.  318. 

Waste  and  Unappropriated  Land. — 
Though  waste  and  unappropriated  land 
be  claimed  by  the  patentee  of  adjoining 
land,  as  being  included  within  the  bound- 
aries of  his  patent,  and  actual  posses- 
sion thereof  be  taken  by  such  patentee^ 
and  maintained  for  fifteen  years,  such 
possession  cannot  be  adversary  to  the 
commonwealth;  and  the  grantee  of  the 
land  is  consequently  entitled  to  recover 
it.  Seekright  v,  Lawson,  8  Leigh  458. 
See  also,  Harman  v,  Ratliff,  93  Va.  249^ 
24  S.  E.  1023. 

County  Lands. — No  title  by  adverse 
possession  can  be  acquired  of  land 
owned  by  a  county  and  used  for  a  pub- 
lic use  for  the  site  of  a  courthouse  and 
other  public  buildings.  Foley  v.  County 
Court,  54  W.  Va.  16,  46  S.  E.  246. 

b.    Lands    Forfeited    for    Nonpajmient 
of  Taxes. 

See  generally,  the  title  TAXATION. 

Actual  possession  of  land  forfeited  to 
the  state  for  nonpayment  of  taxes  can- 
not divest  the  state's  title.  Postlewaite 
V.  Wise,  17  W.  Va.  7;  Smith  v.  Tharp, 
17  W.  Va.  231;  Reusens  v,  Lawson,  91 
Va.  244,  21  S.  E.  347;  Ushers  v.  Pride, 
15  Gratt.  190;  Hale  v,  Branscum,  10 
Gratt.  418.  And  no  possession  thereof 
adverse  to  the  proprietor  in  whose 
name  it  was  forfeited  can  run  against 
the  commonwealth.  Staats  v.  Board,  10 
Gratt.  400;  Hall  v,  Webb,  21  W.  Va. 
318. 

Though  an  adversary  possession  of 
land  had  commenced  to  run  against  the 
true  owner,  yet  upon  the  forfeiture  of 
the  land  to  the  commonwealth,  under 
the  delinquent  land  laws,  the  posses- 
sion, until  the  land  is  sold  by  the  com- 
monwealth, is  no  longer  adversary 
against  her,  or  her  grantee  claiming 
under  a  conveyance  from  a  commis- 
sioner of  delinquent  lands.  Levasser 
V.  Washburn,  11  Gratt.  572. 

Possession  Adversary  from  Time 
Land  Regranted. — Where  land  had 
been     granted     by     the     state,     and 
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an  adversary  possession  had  com- 
menced to  run  against  the  true 
owner,  and  subsequently  such  land 
became  forfeited  to  the  state  under  the 
delinquent  land  laws,  such  possession 
would  not  be  adversary  to  the  state  or 
her  grantee  after  the  forfeiture,  except 
from  the  time  the  land  was  regranted 
or  sold  by  the  state.  Hall  v,  Webb,  21 
W.  Va.  318;  Nale  v.  Branscum,  10 
Gratt.  418. 

Title  Acquired  by  Purchaser  from 
State. — If  a  party  has  been  in  adverse 
possession  of  land  for  the  statutory 
period,  and  the  land  is  sold  for  delin- 
quent taxes  the  purchaser  from  the 
commonwealth  acquires  no  better  right 
or  title  to  the  land  than  the  original 
owner.  Smith  v.  Chapman,  10  Gratt. 
445. 

2.  Public  Highwajrs  and  Streets. 

One  cannot  acquire  by  adverse  posses- 
sion the  right  to  shut  up  or  obstruct 
a  public  highway.  Depriest  v.  Jones, 
2  Va.  Dec.  109. 

"In  the  case  of  Taylor  v.  Com.,  29 
Gratt.  780,  this  court  held  that  a  Valid 
dedication  of  a  street  to  the  public 
use,  perfected  by  acceptance,  makes  it 
a  highway — and  unlawful  obstruction  of 
which  is  not  legalized  by  lapse  of  time. 
Nullum  tempus  occurrit  regi  applies  in 
this  state  to  the  commonwealth,  as  it 
does  in  England  to  the  King,'  and 
again,  'Nor  can  there  be  any  doubt  or 
difficulty  in  the  case,  as  to  the  question 
of  law,  in  regard  to  the  effect  of  the 
lapse  of  time  and  adverse  possession 
upon  the  public  right.' "  The  court,  in 
Yates  V,  Warrenton,  84  Va.  337,  339, 
4  S.  E.  818.  See  also,  Manchester  Cot- 
ton Mills  V.  Manchester,  25  Gratt.  825; 
Norfolk  V.  Chamberlaine,  29  Gratt.  534. 

The  legislature,  by  an  act  approved 
March  10th,  1884  (see  Acts  1883-'4.  page 
494),  giving  the  city  council  power  to 
remove  buildings  and  other  obstruc- 
tions, where  they  encroach  upon  the 
streets,  expressly  provides  that  in  every 
case  where  a  building  encronches  upon 
the  street  on  a  corner  lot,  and  has  so 


continued  for  a  period  of  twenty  years, 
it  shall  constitute  an  adverse  possession 
to,  and  confer  property  rights  upon  the 
persons  claiming  thereunder  as  against 
the  city.  Carneal  v.  Lynch,  91  Va.  120, 
20  S.  E.  959. 

But  in  Texas  v,  St.  Albans,  38  W. 
Va.  1,  17  S.  E.  400,  it  was  held  that  title 
to  a  street  could  be  obtained  by  ad- 
verse possession  on  the  ground  that  in 
the  absence  of  an  express  provisio:i 
to  the  contrary,  the  statute  of  limita- 
tions runs  against  a  municip:il  corpora- 
tion as  well  as  against  the  natural  per- 
son. See  also,  Wheeling  v.  Campbell, 
12  W.  Va.  36;  Taylor  v.  Phillipi,  35  W. 
Va.  554,  14  S.  E.  130.  And  see  th^ 
title  LIMITATION  OF  ACTIONS. 

Continuous  Use  as  ConstiLuling  Pub- 
lic Highway. — The  continuous  and  un- 
interrupted use  of  a  passway  for  twenty 
years  or  more  by  the  people  generally, 
though  with  the  knowledge  and  consent 
of  the  owner  of  the  land,  will  not  con- 
stitute it  a  county  highway;  it  must 
be  accepted  or  in  some  way  recognized 
as  such  by  the  county  court.  Boyd  v, 
Woolwine,  40  W.  Va.  282,  21  S.  E. 
1020.  See  the  title  STREETS  AND 
HIGHWAYS. 

When  a  public  easement  has  once 
been  lawfully  established  over  land  for 
a  public  highway,  either  by  dedication 
to  the  use  of  the  general  public  by  in- 
dividuals, and  acceptance  by  the  proper 
authorities,  or  by  the  exercise  of  the 
right  of  eminent  domain,  such  easement 
is  good  against  any  and  all  titles. 
Town  of  Weston  v.  Ralston,  48  W.  Va, 
170-71,  36  S.  E.  443.  See  also,  the  title 
PRESCRIPTION. 

B.  EASEMENTS. 
1.    In  General. 

An  easement  upon  the  estate  of  an- 
other can  only  be  obtained  by  adverse 
possession,  when  such  right  has  been 
acquired  by  actual  use,  and  has  been 
adverse,  peaceable  and  uninterrupted 
and  continued  for  a  period  of  at  least 
Mfteen  years.  Scott  v.  Beutel,  23  Gratt. 
6;   Lucas  v.  Turnpike   Co.,  36  W.  Va. 
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427,  15   S.   E.   182.     Sec  also,  the  title 

PRESCRIPTION. 

31.  Water. 

No  person  has  a  right  to  divert  a 
watercourse  on  his  own  land,  so  as  to 
turn  it  from  the  land  of  his  neighbor 
lower  down  the  stream;  and  if  he  claims 
that  richt  from  long  enjoyment  of  it, 
he  must  prove  that  he  has  had  adverse 
possession  for  upwards  of  twenty  years. 
Coalter  v.  Hunter,  4  Rand.  58.  See 
also,  the  titles  WATERS  AND 
WATERCOURSES;  PRESCRIP- 
TION; MILLS  AND  MILLDAMS. 

Where  the  use  of  the  water  of  a  river, 
or  other  easement,  claimed  on  the 
ground  of  twenty  years  possession  and 
enjoyment;  it  was  held,  such  possession 
and  enjoyment,  to  give  the  right 
claimed,  must  be  adversary.  Stokes 
V.  Upper  Appomatox  Co.,  3  Leigh  318. 

8.  Ways. 

A  private  right  of  way  by  prescrip- 
tion may  be  acquired  by  a  visible,  con- 
tinuous, uninterrupted  use  for  twenty 
years  under  a  bona  fide  claim  of  right. 
Boyd  V.  Woolwine,  40  W.  Va.  282,  21 
S.  E.  1020.  See  also,  the  titles 
STREETS  AND  HIGHWAYS;  PRE- 
SCRIPTION; PRIVATE  WAYS. 
4.  Lights. 

Adverse  enjoyment  of  lights  for  a 
time  which  must  have  exceeded  thirty 
years,  does  not  give  sufficient  right  to 
the  party  enjoying  them  to  enable  him 
to  maintain  an  action  for  obstructing 
them.  Cunningham  v.  Dorsey,  3  W. 
Va.  203.  See  generally,  the  title  PRE- 
SCRIPTION. 

C.  PERSONALTY. 

See  generally,  the  title  LIMITA- 
TION OF  ACTIONS. 

D.  SLAVES. 

Slave  Acquired  by  Loan. — A  slave 
lent  either  before  or  after  the  act  to 
prevent  frauds  and  perjuries,  having  re- 
mained since  the  commencement  of  that 
act,  more  than  five  years  in  the  loanee's 
possession,  without  any  demand  made 
on  the  part  of  the  lender,  must  be  con- 


sidered the  absolute  property  of  the 
person  so  remaining  in  possession,  as 
to  creditors  of,  and  purchasers  under> 
him.    Gay  v.  Moseley,  2  Munf.  543. 

But  where  a  father-in-law  put  slaves 
into  the  possession  of  his  son-in-law  on 
loan,  no  length  of  possession  will  give 
the  lendee  title  against  the  lender,  till 
such  possession  has  become  adverse  by 
demand  and  refusal  of  the  possession. 
Cross  V.   Cross,  9   Leigh  245. 

Adverse  Possession  as  a  Ground  of 
Detinue. — A  plaintiff  in  detinue,  who, 
after  having  had  five  years  peaceable 
possession  of  a  slave,  acquired  without 
force  or  fraud,  loses  that  possession, 
may  regain  it  on  the  mere  ground  of  his 
previous  possession;  on  the  same  prin- 
ciple that  a  defendant  may  protect  him- 
self, on  that  length  of  possession,  un- 
der the  act  of  limitations.  Newby  v. 
Blakey,  3  Hen.  &  M.  57. 

Adverse  Possession  Must  Be  Proved. 
— If  it  be  stated  in  a  bill  of  exceptions, 
that  the  plaintiff  proved  the  delivery 
of  the  slaves  to  the  defendant,  to  re- 
main in  his  service  until  the  plaintiff 
should  call  for  them,  and  then  to  be 
returned;  the  court  may  with  propriety 
instruct  the  jury,  that,  such  possession, 
"which  was  acquired  under  an  agreed 
condition  at  the  time,"  is  not  to  be  re- 
garded as  adverse,  unless  the  defendant 
proves  circumstances  to  make  it  so. 
Boatright  v.  Meggs,  4  Munf.  145. 

Slaves  Obtained  by  Bequest. — If  a 
widow  holding,  by  virtue  of  her  hus- 
band's will,  certain  slaves  for  life,  with 
power  to  dispose  of  them  afterwards, 
among  his  children,  as  she  should  think 
proper,  bequeath  them  to  trustees  for 
the  benefit  of  one  only  of  those  chil- 
dren; such  child  must  be  considered  as 
holding  the  slaves  under  her  will,  ad- 
versely, in  relation  to  the  other  chil- 
dren, and  therefore  may  be  protected 
by  the  act  of  limitations  from  a  claim 
in  their  behalf.  Hudson  v.  Hudson,  6 
Munf.  352. 

A  testator  (after  directing  his  debts 
and    some    legacies    to    be    paid),    be- 
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queathed  the  residue  of  his  estate  to 
his  children,  equally  to  be  divided 
among  them;  with  a  proviso,  that,  if 
either  of  his  daughters  should  die  with- 
out lawful  heir,  her  part  should  be 
equally  divided  among  the  survivors 
of  his  children.  One  of  the  daughters 
took  possession  of  certain  slaves  in  her 
share,  and,  having  married,  died  with- 
out any  child.  For  more  than  five 
years  after  her  death,  her  husband  con- 
tinued to  hold  and  use  the  slaves  as  his 
own,  without  any  demand  being  made 
by  the  surviving  children  of  the  testa- 
tor. His  possession  was  considered  ad- 
verse to  their  title;  and  a  purchase  from 
him  was  protected  by  the  act  of  limita- 
tions.   Garland  v.  Enos,  4  Munf.  504. 

Slave  Delivered  as  Security  for  Debt. 
— Where  a  slave  was  delivered  by  a 
debtor  to  his  creditor  as  security  for 
the  payment  of  a  debt,  and  the  labor  of 
the  slave  was  to  be  in  payment  of  the 
interest  of  the  sum  borrowed,  the  stip- 
ulation being  that  if  the  sum  of  money 
borrowed,  was  repaid  by  a  certain  date 
the  creditor  should  return  the  slave, 
otherwise  the  slave  to  remain  in  his 
possession,  it  was  held,  that  upon  non- 
performance of  the  condition  the  per- 
son to  whom  the  slave  was  delivered 
or  those  holding  under  him,  could,  after 
the  lapse  of  a  great  length  of  time, 
claim  title  to  the  slave  by  adverse  pos- 
session.   Roberts  v.  Cocke,  1  Rand.  121. 

Slaves  Acquired  as  Administratrix. — 

A  widow  qualifies  as  administratrix  of 
her  husband,  and  takes  possession  of 
and  holds  certain  slaves,  in  which  she 
claims  a  life  estate,  as  having  been 
given  to  her  by  her  father's  will.  She 
is  afterwards  removed  from  her  office 
of  administratrix;  but  she  continues  to 
hold  the  slaves,  claiming  them  as  her 
own  fo-  life;  and  she  holds  them  for 
more  than  five  years  after  she  ceased 
to  be  administratrix.  Held,  the  statute 
of  limitations  will  protect  her  against 
any  claim  by  the  administrator  de  bonis 
non  and  next  of  kin  of  her  husband. 
And  the  fact  that  one  of  the  next  of 


kin  had  been  a  married  woman  during 
the  whole  period,  will  not  prevent  the 
running  of  the  statute  against  her. 
Livesay  v.  Helms,  14  Gratt.  441. 

When  Possession  of  Slave  Runs 
against  Remainderman. — A  life  tenant 
of  a  slave  sells  her  life  interest  and 
dies.  The  purchaser  continuing  to  hold 
the  slave,  does  not  hold  under,  but  ad- 
versely to  the  remainderman,  and  the 
statute  commences  to  run  on  the  death 
of  the  life  tenant.  Layne  v,  Norris, 
16  Gratt.  236. 

Proof  of  Acknowledgment  of  Pre- 
vious Owner. — A  person,  who  has  had 
possession  of  slaves  more  than  five 
years,  before  the  date  of  a  deed  of 
emancipation  from  another  who  pre- 
viously was  their  owner,  has  a  right,  in 
opposition  to  their  suit  for  freedom, 
to  prove  by  the  acknowledgment  of 
such  owner,  made  before  execution  of 
the  deed,  or  by  any  other  legal  evi- 
dence, that  such  possession  of  his  was 
adverse  to  the  claim  of  such  owner; 
but  not  by  any  suc^  acknowledgment 
made  thereafter.  Givens  v.  Manns,  6 
Munf.  191. 

When  Possession  Will  Be  Subordi- 
nate and  Not  Adverse. — In  1817  K.  ex- 
ecuted to  his  step-son  R.  a  bill  of  sale 
for  a  female  slave,  purporting  to  be  for 
a  valuable  consideration.  At  the  time 
R.  was  but  a  boy,  and  lived  with  K., 
and  continued  to  live  with  him  until 
1826,  when  he  married  and  settled  near 
K.  on  land  given  him  by  K.  The  slave 
had  seven  children,  and  all  of  them  but 
one  continued  in  the  possession  of  K. 
until  the  death  of  R.  in  1845;  that  one 
had  been  for  some  years  previous  to 
R.'s  death  in  his  possession.  R.  had 
been  heard  to  say  that  K.  had  made 
him  a  bill  of  sale  for  the  slaves  and 
that  they  would  be  his  at  the  death  of 
K.  and  his  wife  who  was  the  mother  of 
R.  R.  died  leaving  a  widow  but  no 
children,  so  that  his  widow  and.  mother 
were  his  distributees.  In  a  short  time 
after  the  death  of  R.  his  widow  filed 
a  bill  against  K.  and  wife  and  R.*s  ad- 
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ministrator,  claiming  distribution  of  the 
slaves,  alleging  that  the  debts  of  R. 
had  been-pstfd  by  the  administrator  out 
of  other  property,  that  he  declined  to 
sue  for  the  slaves  hit  consented  to 
the  suit.  K.  and  wife  answered  and 
insisted  that  the  bill  of  sale  was  in- 
tended to  give  to  R.  only  the  remainder 
of  the  slaves  after  their  death,  and  was 
so  understood  by  R.,  who  never  set  up 
any  claim  to  the  slaves  during  his  life; 
that  the  slave  conveyed  was  a  gift  from 
K.  to  R.,  without  consideration,  though 
the  bill  of  sale  purported  to  be  for 
value.  And  they  objected  ^o  the  juris- 
diction of  the  court;  and  relied  upon 
the  statute  of  limitations,  and  the  lapse 
of  time.  R.'s  administrator  answered, 
admitting  the  facts  stated  in  the  bill 
as  to  his  action.  Held,  the  possession 
of  K.  was  subordinate  to  the  deed,  and 
not  adversary;  and  therefore  the  claim 
was  not  barred  by  the  statute  of  limita- 
tions.    Roberts  v.  King,  10  Gratt.  184. 

VII.  Effect  of  Adverse 
PoBsession. 

A.  IN  GENERAL. 

.  It  is  the  general  rule  that  when  the 
period  of  the  statute  of  limitations  as 
to  recovery  of  land  has  run  out,  the 
statute  vests  good  title  in  the  occupant 
against  his  adversary.  Bennett  v. 
Pierce,  50  W.  Va.  604,  40  S.  E.  395; 
Harrison  v.  Harrison,  1  Call  419. 

May  Defend  against  Title  Formerly 
Cuperior. — That  adversary  possession 
for  the  period  fixed  by  the  statute  op- 
erates to  create  or  transfer  to  the 
party  in  possession  a  title  which  will 
enable  him  either  to  defend  his  posses- 
sion, or  recover  possession  against  a 
title  once  the  better  title,  is  well  settled. 
Taylor  v,  Burnsides,  1  Gratt.  1G5;  Now- 
lin  V.  Reynolds,  25  Gratt.  137;  Core  v, 
Faupel,  24  W.  Va.  242;  Hall  v.  Hall, 
27  W.  Va.  480;  Ketchum  v,  Spurlock, 
34  W.  Va.  597,  12  S.  E.  832. 

Bars  Outstanding  Title. — Where  one 
pp'ty  sold  a  tract  of  land  to  another 
and  the  vendor  subsequently  purchased 


an  outstanding  title  which  it  was 
claimed  was  older  than  the  one  he 
originally  sold,  it  was  held,  on  a  bill 
filed  by  the  vendee  to  enjoin  the  pay- 
ment of  purchase  money  because  of  the 
defective  title  that  the  continuous  actual 
possession  of  one  of  the  grantors  of 
the  vendor,  would  bar  the  outstanding 
title,  though  it  may  have  been  originally 
the  better  title.  Edwards  v,  Chilton, 
4  W.  Va.  352. 

Possession  of  Married  Woman's 
Land. — Adverse  possession  of  a  married 
woman's  land  not  her  separate  estate, 
beginning  during  coverture  and  contin- 
uing for  the  term  of  the  statute  of  lim- 
itations, will  bar  the  wife's  and  hus- 
band's right  during  coverture;  but 
though  the  right  during  coverture  is 
barred,  the  wife  or  those  claiming  un- 
der her  has  five  years  after  the  covert- 
ure ends  to  sue  for  the  land.  Waldron 
V.  Harvey,  54  W.  Va.  609,  46  S.  E. 
603.  See  also,  Merritt  v.  Hughes,  36 
W.  Va.  356,  15  S.  E.  56. 

City  Lot. — J.  has  held  possession  of 
a  piece  of  ground  in  a  city  for  forty 
years,  which  in  all  that  time  has  been 
within  his  enclosure,  claimed  by  him 
and  cultivated  as  his  own  property. 
His  said  possession  has  been  and  is  ad- 
verse to  T.  and  those  under  whom  he 
claims,  and  the  statute  of  limitations  is 
a  bar  to  any  claim  which  T.  might 
otherwise  have  to  the  land;  and  the 
title  of  J.  thereto,  even  if  it  may  not 
have  been  originally  good,  has  thus  ma- 
tured, and  become  perfect  by  adverse 
possession  and  by  lapse  of  time,  and 
the  operation  of  the  statute  of  limita- 
tions.    Thomas  v.  Jones,  28  Gratt.  383. 

As  Ground  for  Injunction. — In  1844, 
mountain  land  was  patented  to  H.,  who 
held  actual,  exclusive  possession  thereof 
by  open,  notorious  and  habitual  acts  of 
ownership,  paying  the  taxes,  etc. — the 
county  record  show  no  other  claim  to 
it — for  more  than  the  statutory  period 
of  limitation.  In  1882,  after  the  land 
bas  been  purchased  and  paid  for  at 
a  judicial   sale    of  the  land  of  H.,   B. 
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entered  forcibly  under  claim  of  title 
under  an  older  patent,  and  was  com- 
mitting waste  on  it  when  the  purchaser 
obtain  an  injunction.  On  motion  to 
dissolve,  held,  on  strength  of  such  pos- 
session merely,  without  regard  to  title 
otherwise,  the  injunction  should  be  per- 
petuated. Basore  v.  Henkel,  82  Va. 
474. 

Bars  Equitable  Title. — An  equitable 
title  to  land  asserted  against  the  holder 
of  the  legal  title,  is  barred  by  an  ad- 
versary possession  of  more  than  twenty 
years  held  by  the  claimant  of  the  legal 
title,  the  claimant  of  the  equity  having 
full  knowledge  of  such  possession  from 
its  commencement  and  being  under  no 
disability.  Cresap  v,  MXean,  5  Leigh 
381. 

As  an  Abatement  of  Purchase  Money. 
— When  a  vendor  has  contracted  to 
give  full  and  peaceable  possession,  and 
s^eks  to  enforce  his  lien  by  bill,  and 
is  answered  that  part  of  the  land  is, 
and  has  been,  in  actual  adverse  posses- 
sion as  against  the  vendee,  and  the 
cause  is  heard  on  the  bill  and  answer, 
it  is  error  to  decree  in  favor  of  the 
vendor  without  first  inquiring  into  the 
question  of  title,  etc.,  and  ascertaining 
what  abatement  of  the  purchase  money, 
if  any  ought  to  be  made.  Williams  v. 
Buster,  5  W.  Va.  342.  See  also,  the 
title  VENDOR  AND  PURCHASER. 

B.      AS     A     PRESUMPTION     OF 
GRANT. 

General  Rule. — The  general  rule  in 
Virginia  seer.is  to  be  that  long  and  un- 
interrupted possession  of  land  with 
claim  of  ownership,  will  justify  pre- 
sumption of  grant.  Smith  v.  Cornelius, 
41  W.  Va.  59,  23  S.  E.  599;  Matthews 
V.  Burton,  17  Gratt  312;.  Carter  v. 
Robinett,  33  Gratt.  429;  Archer  v.  Sad- 
dler, 2  lien.  &  M.  370,  and  the  latter 
case  held  that  the  peaceable  and  unin- 
terrupted possession  of  a  tract  of  land 
for  upwards  of  sixty  years,  together 
with  the  fact  that  the  person  had  paid 
quitrent    before    tlie    Revolution,    and 


taxes  since  then,  is  suflicient  ground  for 
a  presumption  that  a  pntent  had  been 
issued  such  person.  See  also,  Birch 
V.  Alexander,  1  Wash.  34.  But  see,  how- 
ever, Boiling  V.  Petersburg,  3  Rand.  563» 
which  held  that  the  uninterrupted  pos- 
session of  real  estate  for  twenty-seven 
years  is  not  a  sufficient  ground  for  pre- 
suming a  grant. 

After  twenty-five  years'  possession  of 
land  under  a  corrp:ete  equitable  title 
derived  from  the  patentee,  the  patentee 
himself  living  in  an  adjoining  county 
for  years,  and  neither  he  nor  any  person 
claiming  under  him  setting  up  any 
claim  to  the  land  against  the  equitable 
title,  a  conveyance  of  the  legal  title 
may  be  presumed  in  fav;r  of  the  party 
in  possession,  to  prevent  a  forfeiture 
of  the  land,  if  the  legal  title  is  neces- 
sary.   Hale  V.  Marshall,  14  Gratt.  489. 

Presumption  of  Dedication  from  Pub- 
lic Possession. — Long  and  uninter- 
rupted possession  of  land  by  the  state, 
with  claim  of  ownership  for  public  use, 
and  user  by  the  public,  will  raise  a 
presumption  of  a  dedication  by  the 
proper  owner  for  such  public  use. 
Smith  V.  Cornelius,  41  W.  Va.  59,  23 
S.  E.  599.  See  the  title  DEDICA- 
TION. 

Presumption  of  Grant  a  Question  for 
Court. — It  is  the  province  of  the  court 
and  not  of  the  jury  to  judge  whether 
sufficient  circumstances  have  arisen  l^ 
support  a  presumption  that  a  pateut  ha3 
been  forn»erly  issued  for  a  tract  of  land, 
the  possession  of  whicli  ij  claimed  by 
defendant  as  having  l«ctn  adverse  to 
the  r^^'^tiflF  under  color  of  title.  Ar- 
cher V.  Saddler,  2  Hen.  &  M.  31 0.        ^ 

VIII.  Evidence. 

A.  IN  GENERAL. 

Burden  of  Proof.— The  bill  alleges 
title  by  adverse  possession,  which  is  de- 
nied by  the  answer.  The  burdrn  of 
proof  is  on  the  plaintiff  to  show  that 
such  possession  for  the  period  of  ten 
years  has  been  continuous,  actual,  hos- 
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tile,  notorious  and  exclusive.  Clifton 
V.  Weston,  54  W.  Va.  250,  46  S.  E.  360. 

Necessity  for  Proof  of  Adversary 
Possession. — Proof  of  adversary  pos- 
session is  essential  as  foundation  for 
plea  of  bar  arising  from  statutes  of 
limitation.  Lamar  v.  Hale,  79  Va.  148. 
See  also,  Boatright  v.  Meggs,  4  Munf. 
145. 

There  is  no  presumption  that  adverse 
possession,  once  proved,  continues  till 
the  contrary  appears;  but  its  continu- 
ance for  the  statutory  period  under  a 
claim  or  color  of  title  must  be  proved. 
Atkinson  v.  Smith,  2  Va.  Dec.  373. 

B.    COMPETENCY. 

Defective  Deed. — If  the  deed  is  de- 
fective, it  is  competent  evidence  to 
show  with  other  evidence  an  actual  en- 
try under  a  claim  of  title,  and  continued 
holding  thereunder,  so  as  to  make  out 
a  title  or  right  of  entry  by  actual  pos- 
session. Flanagan  v.  Grimmet,  10  Gratt. 
421. 

Evidence  of  Possesion  under  Claim 
of  Right. — Where  one  claims  title  by 
open,  notorious,  and  adverse  possession 
for  a  period  sufficient  to  give  good  title, 
it  is  competent  for  him  to  prove  not 
only  that  he  had  possession,  but  that 
the  possession  was  under  a  claim  of 
right,  and  that  his  claim  and  the  char- 
acter of  his  possession  were  such  that 
he  was  generally  reputed  in  the  neigh- 
borhood to  be  the  owner.  Lusk  v,  Pel- 
ter,  101  Va.  790,  45  S.  E.  333. 

Declarations  Admissible  to  Show 
Claim. — Declarations  of  one  in  posses- 
sion of  land  explanatory  of  such  pos- 
session, as  under  what  right  or  claim, 
are  admissible  to  show  his  claim,  but 
not  to  show  title.  Parkersburg  Indus- 
trial Co.  V,  Schultz,  43  W.  Va.  470,  27 
S.  E.  255. 

Deed  Not  Defining  Boundaries  Inad- 
missible.— The  deed  or  instrument  re- 
lied on  to  give  color  of  title  must 
appear  to  define  specifically  the  bounda- 
ries of  the  claim;  and  where,  at  the 
trial  of  an  action  of  ejectment,  certain 


instruments,  containing  no  description 
whereby  the  possession  could  be  de- 
fined or  ascertained,  were  offered  by 
the  plaintiffs  to  give  color  of  title,  it 
was  proper  to  reject  them.  Blakey  v. 
Morris,  89  Va.  717,  17  S.  E.  126. 

Parol  Evidence  to  Contradict  Deed. 
— Where  a  party  in  1806  claimed  title  to 
slaves  by  a  deed  claimed  to  have  been 
proved  and  recorded  in  1784,  but  at  the 
trial  of  the  cause  the  original  deed  was 
not  produced  in  court,  parol  evidence 
of  continued  possession  on  the  part  of 
the  grantor  and  the  grantee's  acknowl- 
edgment of  his  right  was  allowed  to  be 
given  in  evidence,  for  the  jury  to  pre- 
sume against  the  deed,  that  the  grantee 
had  relinquished  or  reconveyed  his 
right.  Biggers  v.  Alderson,  1  Hen.  & 
M.  55. 

C.    WEIGHT  AND  SUFFICIENCY. 

Evidence  Presumptive  but  Not  Con- 
clusive.— Proof  of  adversary  possession 
for  twenty  years,  such  as  would  create 
the  presumption  of  a  grant,  is  only  pre- 
sumptive and  not  conclusive,  and  may 
be  rebutted  by  evidence  showing  that 
the  adversary  use  and  enjoyment  relied 
on,  was  not  acquiesced  in,  but  the  right 
thereto  was  contested;  and  any  evi- 
dence tending  to  show  such  resistance, 
is  proper  evidence  to  rebut  the  pre- 
sumption. Field  V.  Brown,  24  Gratt. 
75. 

In  a  prosecution  for  obstructing  a 
public  road,  proof  of  the  uninterrupted 
use  and  occupation  of  the  road  as  a 
public  road,  for  twenty  years,  is  not 
conclusive  evidence  of  its  being  a  pub- 
lic road,  but  is  presumptive  evidence 
only.  Holleman  v.  Commonwealth,  2 
Va.  Cas.  135. 

Ancient  Reputation  as  Evidence  of 
Street  Boundaries. — Ancient  reputation 
and  possession,  in  respect  to  the  bound- 
aries of  streets  in  a  town,  are  entitled 
to  more  respect,  in  deciding  upon  the 
boundaries  of  the  lots,  than  any  ex- 
perimental survey  that  may  afterwards 
be  made.     Ralston  v.   Miller,  3   Rand. 
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44.  See  generally,  the  title  HEAR- 
SAY   EVIDENCE. 

IX.  How  Lost 

By  Another's  Adversary  PossessioiL 

— Like  any  other  title,  a  title  acquired 
by,  adversary  possession  may  itself  in 
turn  be  destroyed  by  adversary  posses- 
sion. Parkersburg  Industrial  Co.  v. 
Schultz,  43  W.  Va.  470,  27  S.  E.  255. 

But  it  is  not  destroyed  by  mere  aban- 
donment of  possession  after  such  hold- 
ing for  such  period  often  years,  unless 
some  other  person  has  obtained  title 
to  the  land,  while  such  abandonment 
continued,  by  like  possession  for  a  like 


period.     Summerfield  v.  White,  64  W. 
Va.  312,  46  S.  E.  154. 

X.  Payment  of  Taxes. 

Where  two  or  more  persons  claim 
the  same  land  under  adverse  titles  or 
color  of  title,  if  either  desires  to  pro- 
tect his  title  from  forfeiture  he  must 
enter  the  land  on  the  assessor's  book 
in  his  name  and  pay  the  taxes  thereon. 
The  payment  of  taxes  on  such  land  by 
an  adverse  claimant  will  not  protect 
other  titles  from  forfeiture.  Each 
claimant  must  enter  the  land  and  pay 
the  taxes  on  it  in  his  own  name.  Simp- 
son V.  Edmiston,  23  W.  Va.  675. 


AdvertiBement 

See  the  titles  JUDICIAL  SALES;  SERVICE  OF  PROCESS  (treating  service 
by  order  of  publication);  SHERIFF'S  SALES;  TAXATION. 

Advice  of  Counsel. 

As  a  defense,  see  the  titles  CONTEMPT;  FALSE  IMPRISONMENT; 
LIBEL  AND  SLANDER;  MALICIOUS  PROSECUTION. 

Affidavit  of  Merits. 

For  verification  of  pleadings  generally,  see  the  title  PLEADING 

ArriDAVlTS. 

I.  Scope  of  Title,  228. 

II.  Definition  and  General  Principles,  228. 
IIL  Authority  to  Administer,  229. 

A.  In  General,  229. 

B.  Clerks  of  Court,  229. 

C.  Judi^e,  229. 

D.  Justice  of  the  Peace,  229. 

E.  Notary  Public,  230 

F.  Without  the  SUte  23  \ 

IV.  Who  May  Make,  230. 
V.  Formal  Requisites,  231. 

A.  Presumption  of  Regularity.  231. 

B.  Authentication,  231. 

C.  Clerk's  Certificate  to  Notary's  Signature,  232. 

D.  Venue.  232. 

E.  Defcree  of  Conviction,  232. 

VI.  Amendment,  232. 
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Vn.  Affidavits  of  Merit  and  Defense,  232. 
VIIL  Use  in  Evid^iGe,  212. 

.     A.  Pendencj  of  Suit  and  Notice,  232. 
1    Suit  Must  Be  Peading,  2J2. 

2.  Necessity  for  Notice,  233. 

3.  Taken  after  Appeal,  233. 

4.  Agent  Prevented  from  Qnestloning  Mast  Show  Anthoritj,  233* ' 

5.  Exceptions,  233. 

B.  Party  Taking  Cannot  Suppress,  233. 

C.  Proof  of  Affiant's  Death  and  Absence  of  Better  Evidence,  234. 

D.  Objection  Waived  if  Not  Made  in  I^ower  Court,  234. 

E.  Affidavits  as  Part  of  Record,  234.  , 

F.  Affidavits  to  Correct  Record,  235. 

G.  To  Supply  Place  of  Record,  235. 
H.  To  Impeach  Verdict,  235. 

I.  Proof  of  Publication,  235. 

J.  Affidavit  for  Subpoena  in  Ekinity,  235. 

K.  For  or  against  Entry  of  Award,  236. 

It,  Before  Commissioner  to  Settle  Fiduciary  Account,  236. 

M.  Affidavits  Denying  Genuineness  of  Handwriting,  236. 

N.  Affidavit  of  Lost  Instrument,  236. 

O.  In  Habeas  Corpus  Proceeding,  236. 

P.  To  Show  Jurisdictional  Value,  236. 

Q.  Notary's  Affidavit  to  Protest,  236. 

R.  To  Prove  Service  of  Process,  237. 

CROSS  REFERENCES. 

See    the    titles  APPEAL    AND  ERROR;  ATTACHMENT;  BAIL    AND 
RECOGNIZANCE;  CHANGE  OF  VENUE;  CLERKS    OF  COURT;  COM- 
MITMENTS   AND    PRELIMINARY     EXAMINATION     OF    ACCUSED 
CONTINUANCES;    CORPORATIONS;    COSTS;    DEFAULTS;    DEPOSI- 
TIONS;      DISCOVERY;     DUELLING;      EVIDENCE;      EXTRADITION 
HABEAS     CORPUS;     HANDWRITING;     INDICTMENTS,     INFORMA- 
TIONS   AND     PRESENTMENTS;     INJUNCTIONS;     INTERPLEADER 
JUSTICES  OF  THE   tEACE;   LANDLORD  AND  TENANT;   LOST   IN- 
STRUMENTS     AND      RECORDS;      MANDAMUS;      MARRIAGE;      ME- 
CHANICS'    LIENS;     MOTIONS;     NEW     TRIALS;     NOTARIES     AND 
NOTARY    PUBLIC;    OATH;    PERJURY;    RECEIVERS;    SERVICE    OF 
?R0CE:;S;  VERIFICATION;  WARRANTS;  WITNESSES. 


I.  Scope  of  Title. 

The  scope  of  this  article  is  very  gen- 
eral, being  only  intended  to  include 
formal  requirements  in  regard  lo  the 
making  and  taking  of  affidavits,  ex 
parte,  their  use  in  legal  proceedings, 
and  their  amendment  and  use  in  evi- 
dence. It  excludes  the  consideration 
of  affidavits,  as  to  sub&tance  and  con- 
tents, for  the  purposes  of  particular 
proceedings,  such  as  arrest,  warrant, 
attachment,   continuances,   appeals,   in- 


junction, to  secure  exemption  from 
costs,  etc.,  verification  of  pleadings,  etc., 
for  all  of  which  see  the  specific  titles. 

II.  Definition  and  Oeneral 
Principles. 

The  term  affidavit  imports  an  oath  in 
writing.  Hawkins  v.  Gibson,  1  Leigh 
47G. 

Limited  by  AfiEiant's  Knowledge. — ^An 

affidavit  is  only  expected  to  declare 
what    is    known    to    the    party    mak- 
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ing  it,  or  where  an  absence  of  knowl- 
edge is  required  to  be  shown  by 
affidavit,  as  in  this  case,  that  there  is 
absence  of  knowledge  upon  the  part  of 
the  affiant.  Fayette  Land  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  93  Va.  281,  24  S.  E. 
1016.  See  post,  "Notary's  Affidavit  to 
Protest,"  VI  n,  Q. 

Affidavit  Not  Demurrable. — It  is  un- 
heard of  to  demur  to  an  affidavit,  and 
it  is  no  error  to  try  the  case  without 
noticing  such  demurrer.  Rutter  v.  Sul- 
livan, 25  W.  Va.  427. 

IIL  Authority  to  Administer. 

A.  IN  GENERAL. 

In  any  case  in  which  an  oath  might 
be  administered  by,  or  an  affidavit  made 
before,  a  justice,  the  same  may  be  done 
by  or  before  a  county  commissioner, 
notary  public,  or  a  commissioner  ap- 
pointed by  the  governor,  f  r  by  a  court 
or  the  clerk  thereof;  or  in  case  of  a 
survey  directed  by  a  court  in  a  case 
therein  pending,  by  or  before  the  sur- 
veyor directed  to  execute  said  order  of 
survey.  W.  Va.  Code,  ch.  130,  §  31. 
The  Virginia  statute  is  substantially 
the  same,  but  it  omits  the  county  com- 
missioner and  includes  a  commissioner 
in  chancery.    Va.  Code,  §  173. 

B.  CLERKS  OF  COURT. 

Generally. — The  first  volume  of  the 
Revised  Code  of  1819,  p.  275,  §  12, 
prescribed  that,  "The  several  clerks  of 
courts  of  this  commonwealth,  and  their 
deputies,  shall  be  empowered  to  admin- 
ister oaths  in  all  cases  wherein  an 
affidavit  is  necessary  as  the  foundation 
of  any  official  act  to  be  performed  by 
such  clerk;  which  affidavit  shall  be  filed, 
and  shall  in  every  respect  be  as  effect- 
ual as  if  the  oath  thereto  had  been 
administered  by  a  justice  of  the  peace." 
From  this  language  it  is  evident  that 
the  affidavit  referred  to,  should  be  a 
written  affidavit;  that  the  party  should 
make  oath  thereto;  and  if  thereafter 
prosecuted  for  perjury  in  respect  to 
such  affidavit,  the  indictment  or  infor- 
mation    should     be     made     upon     the 


affidavit.  Commonwealth  v.  William- 
son, 4  Gratt.  556.  Sec  W.  Va.  Code, 
ch.  130,  §  31. 

Now,  any  clerk  of  a  court  may  ad- 
minister an  oath  in  any  case  wherein 
an  affidavit  is  necessary  or  proper  as 
the  foundation  of  an  official  act  to  be 
performed  by  him.  Va.  Code,  §  3180; 
W.  Va.  Code,  ch.  117,  §  6. 

Out  of  Court.— The  authority  of  a 
clerk  to  administer  an  oath  out  of 
court,  only  extends  to  cases  in  which, 
without  regard  to  circumstances,  the 
making  of  the  affidavit  is  a  necessary 
prerequisite  to  the  performance  of  the 
official  act  which  the  clerk  is  called 
upon  to  perform.  Commonwealth  v. 
Williamson,  4  Gratt.  554. 

Of  Circuit  Courts.— The  authority  of 
clerks  of  circuit  courts  to  administer 
an  oath,  under  §  6,  ch.  117,  of  the 
Code,  1868,  extends  to  all  cases  where 
an  affidavit  is  necessary.  C.  &  O.  Ry. 
Co.  V.  Patton,  5  W.  Va.  234. 

Of  U.  S.  District  Courts.— The  clerk 
of  the  district  court  of  the  United 
States  for  the  District  of  West  Vir- 
ginia, is  authorized  to  administer  an 
oath,  under  §  27,  ch.  176,  of  the  Code  of 
Virginia,  Ed.  1860,  in  any  case  therein 
providedj  the  clerk  of  said  court  being 
embraced  within  the  words,  "or  the 
clerk  of  any  court."  Parker  v.  Clark, 
7  W.  Va.   467. 

C.  JUDGE. 

Any  judge  of  this  state,  whether  a 
judge  of  a  circuit  court  or  of  the 
supreme  court  of  appeals,  may  admin- 
ister any  oath  that  is  or  may  be,  lawful 
for  any  person  to  take,  including  oaths 
of  office,  and  also  may  swear  any  per- 
son to  an  affidavit,  and  administer  an 
oath  to  any  person  in  any  proceeding. 
W.  Va.  Code,  ch.  130,  §  31a.  The  Vir- 
ginia Code  says  that  any  affidavit  that 
may  be  made  before  a  justice  may  be 
made  before  "a  court."  Va.  Code,  § 
173. 

D.  JUSTICES  OF  THE  PEACE. 

Any  affidavit  lawfully  taken  within 
any  county  may  be  done  by  a  justice 
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therein,  unless  otherwise  expressly  pro- 
vided by  law.  W.  Va.  Code,  ch.  50,  § 
1;  W.  Va.  Const,  §  28,  art.  9. 

By  §  173  of  the  Code  of  Va.  (1887), 
any  oath  or  affidavit  required  by  law, 
which  is  not  of  such  a  nature  that  it 
must  be  made  in  court,  may  be  admin- 
istered by  or  made  before  a  justice 
and  certified  by  him,  unless  otherwise 
provided. 

E.  NOTARY  PUBLIC. 

In  any  case  in  which  an  affidavit 
might  be  made  before  a  justice,  the 
same  may  be  made  before  a  notary. 
Va.  Code,  §  173;  West  Va.  Code,  ch. 
130,  §  31. 

Compensation  of  Notary. — By  §  4,  ch. 
137  of  the  W.  Va.  Code,  a  notary  pub- 
lic is  entitled  to  twenty-five  cents  for 
administering  and  certifying  an  oath, 
unless  it  be  the  affidavit  of  a  witness, 
when  he  is  entitled  to  seventy-five  cents 
for  each  hour  he  is  actually  employed. 
Va.  Code,  §  3500. 

F.  WITHOUT  THE  STATE. 

An  affidavit  may  also  be  made  before 
any  officer  of  any  state  or  country  au- 
thorized by  its  laws  to  administer  an 
oath,  and  shall  be  deemed  duly  authen- 
ticated if  it  be  subscribed  by  such 
officer  and  there  be  annexed  to  it  a 
certificate  of  the  clerk  or  any  other 
officer  of  a  court  of  record  of  such 
state  or  country,  under  an  official  seal, 
verifying  the  genuineness  of  the  signa- 
ture of  the  first  mentioned  officer  and 
his  authority  to  administer  such  an 
oath,  except  that  when  such  affidavit 
is  made  before  a  notary  public  of  such 
other  state  or  country  the  same  shall 
be  deemed  and  taken  to  be  duly  au- 
thenticated if  it  be  subscribed  by  such 
officer  with  his  official  seal  attached 
without  being  certified  to  by  any  clerk 
or  other  officer  of  a  court  of  record. 
Va.  Code,  §  174;  W.  Va.  Code,  ch.  130, 
§  31.   - 

Effect  of  Want  of  Certificate.— An 
affidavit  for  an  attachment,  made  before 
a  notary  of  another  state,  without  a 
certificate  from  a  clerk  or  other  officer 


of  a  court  of  record  of  that  state,  un- 
der official  seal,  verifying  the  genuine- 
ness of  the  notary's  signature,  and  his 
authority  to  administer  an  oath,  as 
required  by  ch.  130,  §  31,  of  the  W. 
Va.  Code,  is  bad,  and  subject  to  be 
quashed,  but  may  be  amended,  by 
leave  of  court,  by  appending  to  it  such 
further  certificate.  Bohn  v,  Zeigler,  44 
W.  Va.  402,  29  S.  E.  983. 

And  an  affidavit  of  the  amount  due 
the  plaintiff  filed  with  the  declaration 
under  §  46,  ch.  125,  of  the  W.  Va. 
Code,  made  in  another  state,  which 
wants  the  certificate  of  a  clerk  or  other 
officer  of  the  court  of  that  state  veri- 
fying the  genuineness  of  the  officer's 
signature  and  his  authority  to  admin- 
ister oaths,  is  not  good  so  as  to  prevent 
a  plea,  though  that  plea  is  not  accom- 
panied by  affidavit  of  the  defendant 
as  required  by  said  section.  Con- 
nalley  v,  Wallace  Co.,  51  W.  Va.  181, 
41  S.  E.  167.  See  post,  "Clerk's  Cer- 
tificatc  to   Notary's   Signature,"  V,   C. 

IV.  Who  May  Make. 

In  General. — In  determining  the 
question  of  who  may  make  affidavits, 
reference  must  always  be  had  to  the 
statutes  and  the  rules  of  court  govern- 
ing the  particular  affidavit.  Thus,  where 
a  statute  specifically  points  out  who 
may  make  a  certain  affidavit,  it  can  be 
made  by  no  one  other  than  those 
specified.  Merriman  Co.  v,  Thomas. 
103  Va.  28,  48  S.  E.  490. 

And  where  the  statute  requiring  an 
affidavit,  is  silent  as  to  the  person  by 
whom  it  shall  be  made,  it  may  be  made 
by  any  person  who  has  knowledge  of 
the  facts  contained  therein.  Benn  v. 
Hatcher,  81  Va.  25. 

Affidavit  of  Corporation  or  Partner- 
ship.— The  affidavit  of  a  corporation 
must  of  necessity  be  made  by  an  agent. 
The  statute  concerning  publication 
does  not  say  by  whom  the  affidavit  is 
to  be  made,  but  declares  that  an  affi- 
davit being  made,  certain  proceed!  ;s 
shall  be  had.    An  affidavit  by  the  local 
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attorney  of  a  corporation  would  seem 
to  be  more  persuasive  as  to  the  facts 
stated,  that  there  are  parties  interested 
who  are  unknown,  than  a  like  affidavit 
made  by  some  officer  of  the  plaintiff 
corporation  residing,  it  may  be,  and 
as  in  this  case  was  a  fact,  at  a  place 
remote  from  the  locality  in  which  the 
transactions  occurred  which  are  set  out 
in  the  bill,  and  from  the  land,  liens  upon 
which  were  to  be  investigated  and  ad- 
judicated. Fayette  Land  Co.  v,  Louis- 
ville, etc.,  R.  Co.,  93  Va.  282,  24  S.  E. 
1016.  See  Benn  v.  Hatcher,  81  Va.  35. 
And  so  as  to  members  of  a  partner- 
ship making  affidavit  for  the  partner- 
ship.   Kyle  V.  Connelly,  3  Leigh  719. 

Affidavit  to  Account  by  Plaintiff's ; 
Bookkeeper. — ^A  bookkeeper  may  be  an 
agent  as  well  as  a  servant,  but  the  word 
"bookkeeper"  does  not  import  agency, 
and,  in  the  absence  of  all  evidence  on 
the  subject,  the  affidavit  of  plaintiff's 
bookkeeper  to  an  account  filed  with  a 
declaration  in  assumpsit  is  not  a  suffi- 
cient compliance  with  the  provisions 
of  §  3286  of  the  Va.  Code  to  compel 
the  defendant  to  swear  to  his  plea. 
The  statute  requires  the  affidavit  of 
the  plaintiff  or  his  agent,  and,  in  the 
absence  of  evidence  on  the  subject,  a 
"bookkeeper"  will  not  be  held  to  be 
such  agent.  Merriman  Co.  v.  Thomas, 
103  Va.  24,  48  S.  E.  490. 

Negro  Applicant  for  Habeas  Corpus. 
— The  former  inhibrtion  against  the  in- 
troduction of  the  testimony  of  a  negro 
against  a  white  man  did  no^  embrace 
an  affidavit  made  by  a  negro  applying 
for  a  writ  of  habeas  corpus,  as  also  it 
did  not  apply  to  an  affidavit  for  an  in- 
junction or  for  a  continuance  made  by 
a  free  negro.  De  Lacy  v.  Antoine,  7 
Leigh  438. 

By  Members  of  Municipal  Council. 
— Where  a  statute  required  an  affidavit 
to  be  made  by  a  party  to  the  action, 
it  was  sufficient,  where  a  plaintiff  was 
a  municipal  corporation,  for  the  affi- 
davit to  be  made  by  members  of  the 
city    council    with    peculiar    means    of 


knowledge      therefor. 
Black,  25  W.  Va.  266. 


Wheeling     v. 


V.  Formal  Requisites. 

A.  PRESUMPTION  OF  REGULAR. 

ITY. 

An  affidavit  which  appears  on  its 
face  to  be  regularly  taken  by  the  plain- 
tiff and  qualified  to  before  a  magistrate, 
which  is  in  the  record  with  the  other 
evidence,  will  be  presumed,  in  the  ab- 
sence of  legal  proof  to  the  contrary,  to 
have  been  so  taken.  M'Mahon  v.  Span- 
gler,  4  Rand.  51. 

B.  AUTHENTICATION. 

Showing     of     Official     Character.— 

Where  the  official  character  of  a  pub- 
lic officer  is  given  in  the  body  of  his 
certificate,  there  is  no  need  for  him  to 
sign  officially,  by  significant  letters  ap- 
pended to  his  name,  or  6therwise.  Hef- 
fernan  v.  Harvey,  41  W.  Va.  766,  24  S. 
E.  592. 

Name  and  Official  Character  Ad- 
mitted.— An  affidavit  made  to  a  petition 
for  a.  rehearing,  by  a  party  not  served 
with  process,  is  sufficiently  certified 
under  the  Code  of  Virginia  (1860),  by 
the  following  words:  "Subscribed  and 
sworn  to  before  me  this  22d  of  Sep- 
tember, 1865,"  the  name  and  official 
character  of  the  certifying  officer,  be- 
ing recognized  and  admitted  by  the 
parties.    Parker  v.  Clark,  7  W.  Va.  467. 

Omission  to  Sign  Certificate. — Where 
the  evidence  all  taken  together  shows 
satisfactorily  that  an  affidavit  was  writ- 
ten in  due  form,  and  actually  sworn 
to  at  the  time  by  the  affiant,  and  the 
attachment  then  issued  by  the  officer^ 
based  on  the  affidavit,  and  reciting  the 
fact  of  its  having  been  made,  but  by 
some  inadvertence  or  oversight  the  of- 
ficer administering  the  oath  omitted 
to  sign  the  certificate  of  the  affidavit, 
the  accidental  omission  of  the  clerk 
to  sign  it  at  the  time  could  not  vitiate 
when  the  fact  was  made  to  appear. 
Farmers'  Bank  v,  Gettinger,  4  W.  Va. 
309. 
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Absence  oC  Jurat. — A  paper  purport- 
ing to  be  an  affidavit  for  an  attach- 
ment, which  does  not  show  on  its  face 
that  the  party  seeking  the  attach- 
ment was  sworn,  and  which  contains 
no  jurat,  is  not  a  sufficient  paper  on 
which  to  base  an  order  of  attachment. 
Cosner  v.  Smith,  36  W.  Va.  788,  15 
S.  E.  977.  j 

Entitling  of  the  Cause. — An  affidavit 
filed  in  a  case  as  part  of  its  record 
should  be  entitled  of  the  cause,  or 
plainly  show  in  some  manner  that  it 
pertains  to  the  case.  Vinson  v.  N.  &  W. 
Ry.  Co.,  37  W.  Va.  598,  16  S.  E.  802. 

C.  CLERK'S     CERTIFICATE    TO 
NOTARY'S  SIGNATURE. 

Certificate  of  clerk  under  §  31,  ch. 
130,  W.  Va.  Code,  verifying  a  notary's 
signature  to  an  affidavit  in  another 
state,  stating  that  the  signature  is  be- 
lieved to  be  "genuine,"  is  good.  Hef- 
ferman  v,  Harvey,  41  W.  Va.  766,  24 
S.  E.  592. 

D.  VENUE. 

A  certificate  to  an  affidavit  having 
the  caption,  "State  of  West  Virginia, 
County  of  Summers,  to  wit,"  and,  after 
signature  of  affiant,  closing,  "Taken, 
subscribed,  and  sworn  to  before  mc  this 
22d  day  of  December,  1896,  in  Summers 
county.  T.  N.  Read,  Notary  Public,"— 
sufficiently  shows  that  Read  is  a  notary 
of  Summers  county.  Quesenberry  v, 
Bldg.  L.  &  S.  Association,  44  W.  Va. 
612,  30  S.  E.  73. 

E.  DEGREE  OF  CONVICTION. 

It  is  desirable  that  the  draft  of  an 
affidavit  should  suggest  to  the  party  to 
swear,  not  only  the  fact  which  he  is 
about  to  verify,  but,  if  not  the  evidence, 
at  least  the  degree  of  conviction  he  is 
to  assert.  The  existence  of  evidence, 
the  consideration  of  its  credit  and 
force,  and  the  conviction  of  its  suffi- 
ciency, are  not  implied  in  a  statement 
that  an  affiant  "thinks"  a  thing  is  true, 
to  the  same  extent  and  in  like  degree 
that  they  are  implied,  in  whole  or  in 
part,  in  a  statement  that  he  "believes" 


to  be  true.  Rittenhouse  v,  Harman,  7 
W.  Va.  387. 

•To  Best  of  Knowledge  and  Belief." 
—The  affidavit  to  the  plea  of  non  est 
factum,  is  not  rendered  defective  by  in- 
serting the  words,  "to  the  best  of  the 
defendant's  knowledge  and  belief." 
Jackson  v.  Webster,  6  Munf.  462.  See 
the  titles  ATTACHMENT;  VERIFI- 
CATION. 

For  forms  of  affidavits  for  pensions, 
see  Va.  Code,  §  382a. 

VI.  Amendment 

A  mistake  made  in  the  date  of  an  af- 
fidavit is  such  a  clerical  error  as  may 
be  corrected  at  any  time  by  leave  of 
court.  Anderson  v.  Kanawha  Coal  Co., 
12  W.  Va.  526. 

Or  an  affidavit,  taken  out  of  the  state, 
and  lacking  the  certificate  of  a  clerk 
or  officer  of  court,  may  be  amended  by 
appending  such  certificate  to  it.  Bohn 
V,  Zeigler,  44  W.  Va.  402,  29  S.  E.  983. 
See  the  title  AMENDMENTS. 

VII.  Affidavits  of  Merits  and 
Defense. 

See  §  3625,  Va.  Code,  as  to  provi- 
sion for  affidavit  of  defense  to  a  mo- 
tion on  a  forthcoming  bond.  Quaere, 
whether,  with  this  exception,  there  is 
such  a  thing  as  a  technical  affidavit  of 
merits  or  defense  in  Virginia  or  West 
Virginia.  See  the  title  VERIFICA- 
TION, for  the  affidavits  to  be  filed  with 
a  declaration  in  assumpsit  or  a  motion 
on  a  contract,  and  the  counter  affidavits 
with  the  defenses  thereto,  which  are 
very  near  akin  thereto. 

VIII.  Use  in  Evidence. 

A.  PENDENCY  OF  SUIT  AND  NO- 
TICE. 
1.    Suit  Must  Be  Pending. 

Where  the  plaintiff,  who  lived  in 
England,  took  proofs  of  her  debt  by 
affidavit  and  upon  the  trial  offered 
them  in  evidence,  it  was  held,  that  as 
no   suit  was  pending  at   the   time   the 
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affidavits  were  taken  and  the  defendant 
did  not  have  notice,  the  affidavits  CQuld 
not  be  given  in  evidence.  Rogers  v. 
Spalden,  JeflF.  58. 

And  an  ex  parte  affidavit,  taken  in 
London,  prior  to  the  American  revolu- 
tion, pursuant  to  the  act  of  Parliament 
(5  Geo.  2,  c.  7,  s.  1),  *'for  the  more  easy 
recovery  of  debts  in  his  majesty's  plan- 
tations in  America,"  cannot  be  ad- 
mitted as  evidence  to  charge  the 
defendant  in  this  country.  Lewis  v. 
Bacon,  3  Hen.  &  M.  89. 

This  affidavit,  on  which  the  chan- 
cellor founded  his  decree,  was  made 
near  seventeen  years  before  the  com- 
mencement of  this  suit,  in  another 
country,  and  without  notice  to  the  party 
sought  to  be  charged  thereby.  Con- 
sequently, according  to  the  decision  in 
Blincoe  v.  Berkeley,  1  Call  405,  it  was 
wholly  inadmissible,  there  being  no 
proof  that  he  ever  acknowledged  the 
justice  of  the  account  thereto  annexed, 
or  promised  payment  of  that  account, 
or  that  the  same  was  even  seen,  either 
by  himself,  or  either  of  his  executors, 
previous  to  the  commencement  of  this 
suit.    Lewis  v.  Bacon,  3  Hen.  &  M.  101. 

2.   Necessity  for  Notice. 

Mere  affidavits,  taken  without  author- 
ity, as  far  as  appears,  in  the  absence  of 
the  other  party  and  without  notice,  have 
no  weight  as  evidence.  Rowton  v, 
Rowton,  1  Hen.  &  M.  92,  108,  per  Car- 
rington,  J.;  Adams  v.  Hubbard,  25 
Gratt.  129.  See  post,  "For  or  against 
Entry  of  Award,"  VIII,  K. 

On  Motion  for  New  Trial. — Evidence 
duly  taken,  and  as  to  which  the  adverse 
party  had  been  deliberately  cross  ex- 
amined, should  not  be  controlled  by  af- 
fidavits taken  ex  parte  and  without 
notice,  on  the  hearing  of  a  motion  for 
a  new  trial,  whatever  liberality  may  be 
extended  to  affidavits,  in  this  particular, 
in  other  cases.  Street  v.  St.  Clair,  6 
Munf.  457.  See  post,  "To  Impeach 
Verdict,"  VIII,  H. 

8.  Taken  after  Appeal. 

Affidavit      taken    after    the    appeal, 


ought  not  to  be  used  to  impeach  a  de- 
cree made  before  their  existence. 
M'Mahon  v.  Spangler,  4  Rand.  51,  56. 

The  appellate  court  cannot  grant  a 
new  trial  upon  affidavits  taken  after 
the  appeal  was  depending  in  such  ap- 
pellate court.  Porter  v.  Harris,  4  Call 
485. 

4.  Agent  Prevented  from  Questioning 

Must  Show  Authority. 
But  affidavits,  taken  before  a  mag- 
istrate, cannot  be  objected  to  on  the 
ground  that  an  agent  of  one  of  the 
parties  was  prevented  from  asking 
questions  of  the  affiant,  where,  though 
asked  by  the  magistrate  to  show  his 
authority  as  such  agent,  he  showed 
none.  Rowton  v.  Rowton,  1  Hen.  & 
M.  92,  102. 

5.  Exceptions. 

Read  by  Consent  or  without  Timely 
Objection. — Affidavits  filed  in  support 
of  a  bill  (there  being  no  proof  of  no- 
tice) ought  not  to  be  considered  as 
testimony  in  the  cause,  unless  it  ap- 
pear in  the  record  that  they  were  read 
either  by  consent  of  parties,  or  without 
opposition  when  such  opposition  might 
have  been  made.  Braxton  v,  Lee,  4 
Hen.  &  M.  376.  See  post,  "Objection 
Waived  if  Not  Made  in  Lower  Court," 
VIII,  D. 

Weight  on  Question  of  Dissolving 
Injunction. — An  injunction  should  not 
be  dissolved  on  affidavits  merely,  the 
burden  of  proof  by  the  pleading  being 
on  the  defendant  moving  such  dissolu- 
tion, for  the  plaintiff  has  the  right  to 
cross  examine  and  rebut  such  testimony. 
Grobe  v.  Roup,  46  W.  Va.  488,  33  S. 
E.  261. 

Affidavit  of  Nonresidence. — In  any 
suit  an  affidavit  that  the  witness  or 
party  resides  out  of  this  state,  or  is  out 
of  it,  shall  be  prima  facie  evidence  of 
the  fact  although  such  affidavit  be  made 
without  previous  notice.  Va.  Code,  § 
3358;  W.  Va.  Code,  ch.  130,  §  32. 

B.  PARTY  TAKING  CANNOT  SUP- 
PRESS. 
An  affidavit  taken  by  a  party  may  be 
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read  in  the  cause,  although  the  party 
taking  it  may  wish  to  suppress  it,  be- 
cause it  operates  against  him.  After 
the  witness  is  examined,  his  evidence 
is  in  the  hands  of  the  commissioner  of 
justice;  it  belongs  to  the  cause,  and 
ought  not  to  be  withheld.  M'Mahon 
V.  Spangler,  4  Rand.  51. 

C.  PROOF  OF  AFFIANT'S  DEATH 

AND    ABSENCE    OF    BETTER 
EVIDENCE. 

An  affidavit,  made  in  the  city  of  Phil- 
adelphia in  1834,  to  the  effect  that  affi- 
ant was  well  acquainted  with  a  de- 
ceased person  and  his  family,  was 
offered  in  evidence  in  an  action  in  this 
state  in  1882,  to  prove  that  such  de- 
ceased person  died  intestate  and  left 
but  one  child.  In  the  absence  of  any 
proof  showing  that  the  person  who 
made  said  affidavit  was  dead,  and  that 
there  were  no  persons  living  whose  tes- 
timony could  be  obtained  to  prove  the 
facts  stated  in  the  affidavits,  the  court 
did  not  err  in  refusing  to  admit  the 
affidavit  as  evidence.  Peterson  v,  An- 
krom,  25  W.  Va.  57. 

Ex  parte,  affidavits  proved  to  have 
been  made,  are  stronger  evidence  than 
what  one  man  heard  from  another;  but 
where  the  witness  is  living,  and  within 
the  process  of  the  court,  the  matter  to 
be  proved  by  him  must  be  proved  as 
all  other  facts  are.  Peterson  v.  An- 
krom,  25  W.  Va.  62. 

If  the  persons  who  made  these  ^affi- 
davits are  presumed  to  be  now  dead, 
the  presumption  could  not  be  extended 
to  all  persons  having  knowledge  of  the 
same  facts  It  is  almost  certain  that 
many  persons  now  living  can  be  found 
who  are  fully  cognizant  of  the  facts 
•set  forth  in  these  affidavits.  The  dep- 
ositions of  such  persons  can  be  taken 
and  that  would  be  better  evidence  than 
these  affidavits.  Peterson  v.  Ankrom, 
25  W.  Va.  63. 

D.  OBJECTION  WAIVED  IF  NOT 
MADE  IN  LOWER  COURT. 

No  party  can  object  to  the  reading 


of  an  affidavit,  in  the  appellate  court, 
which  was  read  in  the  court  below  with 
objection.  M'Mahon  v.  Spangler,  4 
Rand.  51,  56;  Adams  v.  Hubbard,  25 
Gratt.  129;  Cunningham  v.  Smithson, 
12  Leigh  32;  Kyle  v.  Connelly,  3 
Leigh  719. 

Affidavit  of  Witness.— The  affidavit 
of  a  witness  taken  before  a  justice  of 
the  peace,  that  from  his  age  and  infirm- 
ities he  was  unable  to  attend  the 
court  without  endangering  his  life,  not 
having  been  objected  to  in  the  court 
below  for  want  of  notice,  that  objection 
cannot  be  made  in  the  appellate  court 
Tayloe  v.  Smith,  10  Gratt.  557. 

Such  an  affidavit  taken,  eight  days 
before  a  cause  is  called  for  trial,  is 
sufficient  to  authorize  the  deposition  of 
the  witness,  which  had  been  taken  de 
bene  esse,  to  be  read  as  evidence.  Tay- 
loe V.  Smith,  10  Gratt.  557. 

Although  Excepted  to  at  Rules. — It 
seems  that,  if  affidavits  be  excepted  to 
at  the  rules,  and  not  objected  to  at  the 
hearing  in  the  court  of  chancery,  but 
allowed  to  be  read,  the  former  excep- 
tion is  waived,  and  cannot  be  repeated 
in  the  court  of  appeals.  Rowton  v, 
Rowton,  1  Hen.  &  M.  92, 

Weight. — An  affidavit  taken  without 
notice,  if  read  without  objection  in  the 
court  below,  will  be  considered  as  evi- 
dence in  the  appellate  court;  but  it  will 
not  have  the  weight  it  might  have  had 
if  regularly  taken  on  notice.  Adams 
V.  Hubbard,  25  Gratt.  129. 

They  will  be  given  much  less  weight 
than  testimony  taken  in  court,  or  on  no- 
tice, and  subject  to  cross  examination. 
Tennant  v.   Divine,  24  W.   Va.   393. 

E.  AFFIDAVITS  AS  PART  OF 
RECORD. 

Affidavits  and  depositions,  not  re- 
ferred to  in  any  decree  or  order  in  a 
chancery  suit,  are  no  part  of  the  record. 
Hilleary  v.  Thompson,  11  W.  Va.  113. 

Affidavits  are  not  part  of  the  record 
unless  made  so  by  an  exception.  Gar- 
land V.  Bugg,  1  Hen.  &  M.  374. 


Affidavits 


235 


F.  AFFIDAVITS     TO     CORRECT 
RECORD. 

To  permit  attorneys  to  come  in, 
weeks  after  the  record  has  been  entered 
up,  and  after  verdict  has  been  rendered, 
and  change  the  record  on  affidavits 
based  on  recollection  of  what  occurred 
in  open  court,  will  establish  a  very  per- 
nicious practice.  Here  the  affidavits  re- 
jected were  for  the  purpose  of  contra- 
dicting the  statements  of  the  record 
that  the  person  accused  of  crime  had 
plead  not  guilty  in  person,  and  to  show 
that  the  plea  had  been  entered  by  his 
attorney.  State  v.  Tucker,  52  W.  Va. 
420,  44  S.  E.  427. 

G.  TO   SUPPLY  PLACE  OF  REC- 
ORD. 

If  the  judge  who  tried  the  cause  is 
dissatisfied  with  the  verdict,  it  ought 
to  be  certified  that  it  is  against  evidence 
or  a  bill  of  exceptions  taken;  else  the 
omission  cannot  be  supplied  by  affi- 
davits, especially  of  the  counsel,  for  it 
would  be  a  mbst  dangerous  precedent. 
Stannard  v.  Graves,  2  Call  369. 

The  certificate  must  appear  of  record, 
from  the  court;  or  upon  a  bill  of  ex- 
ceptions, if  refused.  Stannard  v. 
Graves,  2  Call  369. 

H.  TO  IMPEACH  VERDICT. 

When  an  issue  is  to  be  tried,  it  is 
under  the  superintendence  of  the  court, 
who  will  prevent  the  introduction  of 
improper  testimony,  and  if  the  verdict 
be  against  evidence,  they  will  certify 
this  together  with  the  verdict,  and  the 
chancellor  will  not  be  satisfied.  If  no 
such  certificate  be  made,  still  the  chan- 
cellor will  in  sor^e  instances  direct  a 
new  trial,  on  affidavits  proving  mis- 
behavior in  the  jury,  afterwards  discov- 
ered; but  this  he  will  not  do,  upon 
affidavits  tending  to  prove  that  the  ver- 
dict is  contrary  to  evidence.  Pleasants 
V.  Ross,  1  Wash.  156. 

Proof  of  Newly  Discovered  Evidence. 
— On  a  motion  to  set  aside  a  verdict 
because  of  information,  accidentally  re- 
ceived, that  evidence  regarded  as  con- 


clusive, exists  and  can  probably  be  at- 
tained, the  affidavits  or  other  sworn 
evidence  of  the  informants  should  be 
adduced,  or  its  absence  accounted  for. 
An  affidavit,  of  a  party  to  the  action, 
or  a  third  person,  as  to  such  informa- 
tion, is  not  sufficient.  Strader  v.  Goff, 
6  W.  Va.  258. 

The  affidavits  of  those  who  have 
given  the  information,  when  attainable, 
should  be  taken  and  filed,  or  their  evi- 
dence under  oath,  in  some  form,  should 
be  produced.  Their  information,  not 
under  oath,  is  not  sufficient  to  warrant 
the  setting  aside  a  verdict.  Strader  v, 
Goff,  6  W.  Va.  271.  See  ante,  "Neces- 
sity for  Notice,"  VIII,  A,  2. 

I.  PROOF  OF  PUBLICATION. 

Where  anything  is  authorized  or  re- 
quired by  this  Code  or  by  any  statute 
to  be  published  in  a  newspaper,  the 
certificates  of  the  editor  or  affidavit  of 
any  other  person,  shall  be  admitted  as 
evidence  of  what  is  stated  therein  as 
to  the  publication.  Va.  Code,  §  3358; 
W.  Va.  Code,  ch.  130,  §  32. 

There  was  an  intimation  in  Moore  v. 
Gilliam,  5  Munf.  346,  decided  before 
this  statute,  that  the  affidavit  of  the 
editor  of  a  newspaper  was  sufficient 
evidence  of  the  publication  of  an  adver- 
tisement, without  the  production  of  the 
advertisement  itself,  and  in  Cunning- 
ham V.  Smithson,  12  Leigh  32,  the 
simple  certificate  of  the  printer,  un- 
sworn to,  was  allowed  sufficient  proof 
of  publication  in  the  absence  of  proper 
exception  thereto. 

J.  AFFIDAVIT  FOR  SUBPCENA  IK 
EQUITY. 

When  a  party  intends  to  produce  viva 
voce  testimony  in  court,  upon  the  hear- 
ing of  a  cause,  which  is  sometimes  done 
(but  witlToiit  a  cross  examination)  to 
prove  the  execution  of  deeds,  and  the 
handwriting  of  letters,  or  the  signature 
thereto,  and  the  like,  he  should  apply 
before  that  time  for  an  order  for  that 
purpose,  upon  an  affidavit,  giving  a 
proper  description  of  what  is  intended 
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to  be  proved,  as  well  as  notice  to  the 
adverse  party  of  the  motion.  Emerson 
V.  Berkeley,  4  Hen.  &  M.  441. 

K.   FOR  OR  AGAINST  ENTRY  OF 
AWARD. 

Ex  parte  affidavits  may  be  read 
against  or  in  support  of  objections  to 
the  entering  of  an  award  as  the  judg- 
ment of  the  court,  especially  where 
they  are  not  objected  to  in  such  court. 
Tennant  v.  Divine,  24  W.  Va.  387. 

Such  affidavits  are  certainly  not  the 
best  means  of  attaining  the  truth,  but 
that  they  are  admissible  as  competent 
evidence  in  cases  of  this  kind  can  not 
at  this  late  day  be  questioned,  especially 
if  they  are  not  objected  to  in  the  court 
below.  However,  while  holding  that 
ex  parte  affidavits  read  in  the  court 
without  objection  will  not  be  disre- 
garded by  this  court,  still  they  will  be 
given  much  less  weight  than  testimony 
taken  in  court,  or  on  notice,  and  sub- 
ject to  cross  examination.  Tennant  z/. 
Divine,  24  W.  Va.  393;  Adams  v.  Hub- 
bard,  25    Gratt.    129. 

Affidavits,  to  be  competent  in  a  pro- 
ceeding to  set  aside  an  award  of  ar- 
bitrators, must  tend  to  prove  partiality, 
or  misbehavior,  and  not  mistake  in  law 
or  fact.  Pleasants  v.  Ross,  I  Wash.  156. 
See  ante,  "Necessity  for  Notice,"  VIII, 
A,  2. 

L.    BEFORE  COMMISSIONER  TO 
SETTLE    FIDUCIARY    AC- 
COUNT. 
Has  Weight  of  Answer  in  Chancery. 

— It  is  settled  doctrine  that  when  an 
account  is  ordered  of  a  fiduciary's 
transactions,  if  additional  objections  to 
settled  ex  parte  accounts  are  discov- 
ered, the  plaintiff  may  present  the  mat- 
ter before  the  commissioner,  with 
proper  specifications  in  writing,  and  the 
defendant  may  meet  it,  by  affidavit, 
which  has  the  same  weight  as  an  an- 
swer in  chancery.  Davis  v.  Morriss, 
76  Va.  22;  Williams  v.  Newman,  93  Va. 
727,  26  S.  E.  19;  Chapman  v.  Shepherd, 
24  Gratt.  377;  Corbin  v.  Mills,  19  Gratt. 
438. 


See  Nadenbousch  v.  Sharer,  2  W.  Va. 
71,  as  to  the  preliminary  affidavit  re- 
quired by  the  act  of  February  28,  1865^ 
in  relation  to  oaths,  by  suitors,  when  • 
such  affidavit  should  be  filed,  and  the 
effect  of  delay.  This  act  affected  suits 
brought  by  exconfederates  and  re- 
quired certain  stringent  oaths,  intended 
to  prevent  them  from  sueing  in  the 
courts. 

M.  AFFIDAVITS  DENYING  GEN- 
UINENESS  OF  HANDWRIT- 
ING. 

See  the  title  HANDWRITING. 
N.  AFFIDAVIT  OF  LOST  INSTRU- 
MENT. 

See     the     title      LOST      INSTRU- 
MENTS AND  RECORDS. 
O.     IN    HABEAS    CORPUS    PRO- 
CEEDING. 

A  claim  of  the  vice  consul  of  a  for- 
eign state  that  the  applicants  for  a 
writ  of  habeas  corpus  are  slaves,  sup- 
ported by  his  own  affidavit  that  he 
believes  them  to  be  so,  but  with  an  ad- 
mission that  the  owners  are  to  him  un- 
known, did  not  afford  sufficient 
ground  for  putting  the  applicants  to 
their  suit.  De  Lacy  v.  Antoine,  7 
Leigh  438.  See  the  title  HABEAS 
CORPUS. 

P.  TO  SHOW  JURISDICTIONAL 
VALUE. 

When  the  jurisdictional  value  does 
not  appear  by  the  record,  affidavits  to 
show  such  value,  taken  on  notice  to  the 
opposite  party,  have  been  allowed  in 
some  cases  in  the  supreme  court.  But 
where  the  value  is  stated  in  the  plead- 
ings or  proceedings  of  the  court  below, 
affidavits  in  the  supreme  court  have 
never  been  received  to  vary  or  enhance 
it,  in  order  to  give  jurisdiction.  Har- 
man  v.  Lynchburg,  33  Gratt.  37.  See, 
however,  Stanley  v.  Hubbard,  27  W. 
Va.  740;  Aspinall  v.  Barrickman,  29  W. 
Va.  508,  2  S.  E.  795. 
Q.  NOTARY'S  AFFIDAVIT  TO 
PROTEST. 

The  affidavit  of  a  notary  made  under 
the  act  of  28th  January,  1829,  Sup.  Rev. 
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Code,  259,  and  the  act  of  3d  of  Feb- 
ruary, 1834,  Sessions  Acts,  75,  is  only 
evidence  of  the  truth  of  the  facts  stated 
in  the  protest.  Walker  v.  Turner,  2 
Gratt.  534. 

If  the  protest  does  not  state  that 
notice  of  the  dishonor  of  the  note  was 
^ven  to  the  indorser,  the  affidavit  of 
the  notary  stating  that  the  notice  was 
given,  is  not  competent  testimony. 
Walker  v.  Turner,  2  Gratt.  534. 

The  affidavit  is  not,  in  itself,  evi- 
dence of  any  fact  other  than  of  its  ex- 
istence; and  its  sole  function  is  to 
verify  and  authenticate  the  protest;  and 
then  it  is  not  in  itself  evidence,  but 
makes  the  verified  protest  evidence. 
Beyond  the  verification  of  the  protest, 
it  has  no  function  assigned  by  the  stat- 


ute;, and  beyond  that,  and  as  to  facts 
not  •  stated  in  the  protest,  the  state- 
ments of  the  affidavit  have  precisely 
the  same,  and  no  more,  title  to  be  re- 
spected than  an  ex  parte  affidavit  in 
respect  to  any  other  fact  in  issue  be- 
tween the  parties,  on  trial  by  the  jury. 
Walker  v.  Turner,  2  Gratt.  534.  See 
Negotiable  Instruments  Law,  Va.  GoJe, 
§   2841a. 

R.  TO  PROVE  SERVICE  OF  FROC- 
ESS. 

A  sheriff's  return  of  the  service  of  a 
decree  nisi,  or  of  any  paper  not  di- 
rected to  him  in  his  official  capacity, 
oucht  to  be  authenticated  by  affidavit. 
Barksdale  v.  Neal,  16  Gratt.  317; 
Anonymous.  1  Hen.  &  M.  206.  Sec 
the  title  SERVICE  OF  PROCESa 
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See  the  title  ^ASTARDY. 

AFFINITY.— In  Doyle  v.  Com.,  100  Va.  808,  40  S.  E.  926,  quoting  "1  Amer.  C: 
Eng.  Ency.  of  Law  (2d  Ed.),  911,"  it  is  said:  "Affinity  is  the  relation  contracted 
by  marriage  between  a  husband  and  his  wife's  kindred,  and  between  a  wife  uiid 
her  husband's  kindred,  in  contradistinction  from  consanguinity,  or  relation  by 
blood.  A  number  of  authorities  define  affinity  as  the  connection  which  arises 
from  marriage  between  the  husband  and  the  blood  relatives  of  the  wife,  and  be- 
tween the  wife  and  the  blood  relatives  of  the  husband;  or,  in  oth;^f  words,  they 
hold  that  it  does  not  include  persons  related  to  the  spouse  simply  by  affinity; 
and  it  would  seem  that  this  definition  is  supposed  by  the  weight  of  cutbority." 
See  also,  the  titles  DESCENT  AND  DISTRIBUTION;  WILLS.  And  .ce  Rd- 
LATIONSHIP. 


AFFIRMATION.— In  Grim  v.  "Byi-d,  32  Gratt.  302,  it  is  said:  "But  even  a  mat- 
ter of  opinion  may  amount  to  an  afficmetion,  and  be  an  inducement  to  a  contract, 
especially  where  the  parties  are  not  derliiig  upon  equal  terms,  and  one  of  them 
has,  or  is  presumed  to  have,  means  of  information  not  equally  open  to  the  other." 
Rorer  Iron  Co  v.  Trout,  83  Va.  408,  2  S.  E.  713.  See  the  titles  SALES;  WAR- 
RANTIES. 

Affirmation  or  OatK. 

See  the  title  OATH. 


AFFIRMATIVE  WARRANTY.— See  generally,  the  titles  COVENANTS; 
FIRE  INSURANCE;  LIFE  INSURANCE;  WARRANTIES. 

In  Virginia,  etc.,  Co.  «.  Morgan,  90  Va.  290,  18  S.  E.  191,  it  is  said:  "Accord- 
ing to  the  authorities,  warranties  are  of  two  kinds;  viz.,  (1)  affirmative,  or  war- 
ranties in  presenti,  as  they  are  sometimes  called,  which  affirm  the  existence  of 
certain  facts  pertaining  to  the  risk  at  the  time  of  the  insurance;  and  (2)  con- 
tinuing or  promissory."  See  also,  Morotock  Ins.  Co.  v.  Fostoria  Nov.  Co.,  94  Va. 
361,  26  S.  E.  850;  Maupin  v.  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003,  1004;  Va.  F. 
&  M.  Ins.  Co.  V.  Buck  &  Newson,  88  Va.  522,  13  S.  E.  973. 


ArrRAY, 

CROSS  REFERENCES. 

See    the    titles    ASSAULT    AND    BATTERY;    CONTEMPT;    CRIMINAL 
LAW;  INDICTMENTS,  INFORMATIONS    AND  PRESENTMENTS. 


Definition. — An  affray  is  the  fighting 
of  two  or  more  persons  in  a  public 
place.  Wilkes  v.  Jackson,  2  Hen.  & 
M.  355. 

Indictment  for  A£Fray  Will  Not  Carry 
Conviction  for  Assault. — If  two  persons 
be  indicted  for  an  affray,  and  acquitted 
of  the  affray,  but  the  verdict  finds  one 
of  them  guilty  of  an  assault  against  the 
other,  and  there  is  no  separate  count 
charging  the  assault,  judgment  ought  to 
be  rendered  on  that  indictment  in  favor 
of  both  defendants.  Commonwealth 
V.  Perdue,  2  Va.  Cas.  227.     See  gener- 


ally, the  title  INDICTMENTS,  IN- 
FORMATIONS AND  PRESENT- 
MENTS. 

A£Fray  Not  Contempt  of  CcMirt.— The 
making  of  an  affray  and  riot,  accom- 
panied with  great  noise  and  turbulence 
at  the  tavern,  near  the  courthouse, 
where  the  judge  of  the  court  was,  and 
of  which  the  rioters  were  advised,  dur- 
ing the  night  of  a  term,  the  court  being 
then  in  recess,  is  not  a  contempt  of 
court.  Commonwealth  v,  Stuart,  2  Va. 
Cas.  320.  Sec  also,  the  title  CON- 
TEMPT. 


AfFreif^Ktment,  Contracts  oL 

See  the  title  CARRIERS. 

AFTER. — It  is  held  that  the  word  after  may  be  construed  to  i.^clude  or  ex- 
clude the  day  of  the  act,  as  will  best  serve  to  carry  out  the  intention  of  the  leg- 
islature, subserve  public  policy,  avoid  forfeiture,  and  validate  a  proceeding, 
rather  than  to  annul  the  same.  State  v.  Mounts,  36  W.  Va.  179,  190,  14  S.  E. 
407,  15  L.  R.  A.  243.  See  also,  Pearpoint  v.  Graham,  4  Wash.  C.  C.  240.  And  see 
the  title  TIME. 

After  and  Before.— In  State  v.  Scott,  36  W.  Va.  704,  15  S.  E.  405,  it  is 
said:  "Such  a  construction  is  liable  to  two  fatal  objections.  One  is  that  it 
would  interpolate  an  exception  in  the  act  which  the  legislature  have  not  seen 
proper  to  insert;  and,  in  the  second  place,  it  Trould  be,  in  certain  cases,  to  make 
the  words  'next  after'  mean  'next  proceeding,'  or  'before.'  This  would  be 
contrary  to  the  cardinal  maxim  of  construction,  that,  where  the  language  itself 
admits  of  no  ambigruity,  none  shall  be  created  by  judicial  construction.  When 
the  legislature  has  said  plainly  that  the  term  of  office  shall  commence  after  a 
certain  period,  it  is  impossible  for  us  to  construe  the  word  after  as  if  it  had 
been  written  before." 
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After  Acquired  Property. 

See  the  titles  ASSIGMENTS;  CHATTEL  MORTGAGES;  EXECUTIONS; 
JUDGMENTS  AND  DECREES;  MORTGAGES;  PLEDGE  AND  COL- 
LATERAL SECURITY;  SALES;  WILLS. 

After  Acquired  Title. 

See  the  title  ESTOPPEL. 

After  Bom  CKildren. 

See  the  titles  DESCENT  AND  DISTRIBUTION;  WILLS. 

AFTERDAM.— See  Berns  v.  Coal  Co.,  27  W.  Va.  292. 

AFTER  CONVICTION.— See  CONVICT  AND  CONVICTION. 

AFTERWARDS.— In  Sleigh  v.  Stricter,  5  Call  442,  it  is  said:  "The  words  of 
the  act  of  assembly  are,  that,  'where  a  man,  having,  by  a  woman,  one  or  more 
children,  shall  afterwards  intermarry  with  such  woman,  such  child,  or  children,  if 
recognized  by  him,  shall  thereby  be  legitimated.'  Virg.  Laws,  1794,  ch.  93,  §  19. 
It  is  contended  that  the  word  'shall,'  being  a  word  importing  a  thing  to  be  done^ 
or  to  happen  after  another  thing  which  is  done,  or  hath  happened,  must  nec- 
essarily refer  to  marriages  to  be  solemnized  after  the  passing  of  the  act;  and 
cannot  be  construed  to  have  any  other  relation.  If  this  be  the  true  construction^ 
the  meaning  of  the  law  will  be  the  same,  whether  the  word  afterwards  be  in- 
serted therein,  or  not.  But  will  it  be  said,  that  if  that  word  were  stricken  out» 
the  sense  of  the  law  would  be  precisely  as  it  is  now?  The  word  'shall*  would,  in 
that  case,  indubitably  apply  to  the  time  of  passing  of  the  act.  The  word  after- 
wards can  never  be  applied  but  to  a  thing  spoken  of  before.  But  the  thing 
spoken  of  before  in  the  act,  is  the  having  children  born  before  wedlock;  and 
the  thing  to  be  done  afterwards  is  the  marrying  of  the  woman,  and  recognizing  the 
child.  If  the  sense  contended  for,  by  Mr.  Call,  were  the  proper  sense  of  the 
law,  the  word  afterwards  would  be  construed  as  the  word  'hereafter;*  but  I 
am  confident,  that  there  is  not  a  lexicon  in  the  English  language,  in  which  it 
will  be  found  in  that  sense.  Its  synonym  is  'thereafter.'  Whenever  a  past  event 
is  spoken  of,  and  another  possible  event,  posterior  thereto  is  spoken  of  at  the 
same  time,  the  word  'shall'  never  imports  a  future,  in  reference  to  the  time  of 
speaking,  but  a  future  in  reference  to  the  first  event  only.  'Shall/  in  all  such 
cases,  means  'shall  have. 

AGAINST.— Physical  Contact.— In  Beyel  v.  Newport  News  &  M.  V. 
R.  Co.,  34  W.  Va.  538,  12  S.  E.  532,  the  court  said:  "So  the  word  against,  as 
sentences  which  the  mind  will  suggest,  and  as  the  dictionary  shows,  does  not 
always  import  physical  contact." 

Witnesses.- See  the  title  WITNESSES. 

It  was  provided  by  statute  that  no  party  as  to  certain  transactions  should  be 
examined  against  certain  other  persons;  it  was  held  that  against  did  not  mean 
on  opposite  sides  of  a  suit  but  means  as  having  opposing  interests  in  the  suit 
whether  on  the  same  side  as  coplaintiffs  or  codefendants  or  on  opposite  sides  as 
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plaintifis  and  defendants.  The  court  said:  "But  in  construing  the  statute  under 
consideration  we  must  disregard,  as  was  done  in  the  case  of  Martin  v.  Smith, 
as  W.  Va.  587,  such  technical  construction  and  hold,  that  against  in  this  statute 
does  not  mean  on  opposite  sides  of  a  suit  but  as  having  opposing  interests  in  the 
suit,  though  the  administrator,  executor,  heir  at  law,  etc.,  may  happen  to  be  on 
the  same  side  nominally  as  plaintiff  or  as  defendant  in  a  chancery  cause  or  may 
in  fact  be  identically  the  same  person."  Seabright  z/.  Seabright,  28  W.  Va.  465. 

AGENCY. 

I.  Definitions  and  Distinctions,  242. 
II.  Creation  and  Validity  of  Agencies,  244. 

A.  Between  Whom  Relation  May  Exist,  244. 

B.  Manner  of  Creating  Agencies,  245. 

1.  By  Express  Contract,  245. 

a.  In  General,  245. 

b.  Form  of  Contract,  245, 

(1)  In  General,  245. 

(2)  Appointing  Agents  to  Execnte  Sealed  Instmments,  246. 

c.  Validity  of  Contract,  246. 

d.  Construction  of  Contract,  246. 

e.  Modification  of  Contract'during  Agency,  247. 

2.  By  Estoppel,  247. 

3.  Adoption  of  Agent  of  Another,  248. 

4.  Whether  Holder  of  Incomplete  Note  Is  Agent  to  Fill  Blanks,  248. 

C.  Evidence  of  Agency,  248. 

III.  Measure  of  Agent's  Authority,  249. 

A.  In  General,  249. 

B.  Distinction  between  General  and  Special  Agents,  250. 

C.  Duty  of  Third  Persons  to  Ascertain  Agent's  Authority,  250. 

D.  Implied  Powers  of  Agents,  250. 

1.  In  General,  250. 

2.  To  Execute  Bills  and  Notes,  251. 

3.  To  Accept  Sale  by  Sample,  251. 

4.  To  Verify  Pleadings,  251. 

5.  To  Pledge  or  Transfer  Principal's  Property,  252. 

6.  To  Redeem  Land  Sold  for  Taxes,  252. 

E.  Powers  of  Agents  under  Particular  Authorities,  252. 

1.  Authority  to  Sell,  252. 

a.  Authority  to  Sell  Real  Estate,  252. 

(1)  In  General,  252. 

(2)  Power  to  Give  Option,  253. 

(3)  To  Permit  Change  of  Boundaries  by  Adjoining  Owners,  253* 

(4)  Authority  to  Receive  Purchase  Money,  253. 

b.  Authority  to  Sell  Personalty,  253. 

(1)  In  General,  253. 

(2)  To  Sell  on  Credit,  253. 

(3)  To  Make  Warranty  of  Quality,  254, 

(4)  To  Receive  Purchase  Money,  254. 

2.  Authority  to  Collect.  254. 

3.  Authority  to  Confess  Judgment,  255. 
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4.  Anthoritj  to  DUmiM  Snit,  255. 

5.  AntMority  to  Ezecnte  Deed  of  Conveyanoet  255. 
F.  A  QnestioQ  of  Fact,  255. 

IV.  Maimer  of  Executing  Authority,  256. 

A.  Manner  of  Sif^ingr,  256. 

B.  Joint  Power  to  Be  Ezerciaed  Jointly,  257. 

V.  Delegation  of  Authority,  257. 

YI.  Bights,  Duties  and    Liabilities  between  ^Principal  and 
Agent,  259. 

A.  Of  Afirent  to  Principal,  259. 

1.  Dnty  to  Follow  Instructions,  259. 

2.  Diligence  Required  of  Agfents,  260. 

3.  Good  Faitli  in  Dealing  with  Principal,  261. 

a.  Fiduciary  Character  of  Relation,  261. 

b.  Agent  to  Sell  Purchasing  for  Himself,  262. 

c  Agent  to  Buy,  Pnrch^ing  from  Himself,  263* 

d.  Agent  to  Buy,  Purchasing  for  Himself,  264. 

e.  Purchase  of  Claim  by  Agent  to  Collect,  264. 

f .  Release  of  Indebtedness  by  Principal  to  Agent,  264. 

4.  Acting  as  Agent  of  Both  Buyer  and  Seller,  265. 

5.  Embezzlement  by  Agent,  265. 

6.  Liability   of    Agent   Mingling   Principal's   Property    with   Hia 

Own,  265. 

7.  Accounting,  265. 

8.  lime  within  Which  Liability  May  Be  Enforced,  266. 

B.  Of  Principal  to  Agent,  266. 

1.  Compensation,  266. 

2.  Reimbursement  for  Expenses,  268. 

3.  Lien  of  Agent,  268. 

4.  Time  within  Which  LiabUity  May  Be  Enforced,  269. 

Vn.  Rights  and  Liabilities  as  to  Third  Persons,  269. 

A.  LiabUity  of  Agent  to  Third  Persons,  269. 

1.  Private  Agents,  269. 

a.  On  Contract,  269. 

b.  For  Torts,  271. 

2.  Public  Agents,  271. 

B.  Liability  of  Principal  to  Third  Persons,  272. 

1.  On  Contract,  272. 

a.  Disclosed  Principals,  272. 

b.  Undisclosed  Principals,  273. 

2.  For  Torts,  274. 

3.  When  Declarations  or  Admissions  of  Agent  Bind  Principal,  274. 

4.  Notice  to  Agent  as  Notice  to  Principal,  275. 

5.  Right  of  Agent's  Creditor  to  Levy  on  Principal's  Groods,  275. 

C.  Liability  of  Third  Persons  to  Principal,  277. 

<riIL  Ratification  of  Agent's  Unauthorized  Acts,  278. 
IX.  Termination  of  Agency »  28o. 

A.  Mode  of  Termination,  280. 

1.  Death  of  Principal  or  Agent,  280. 
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2.  Revocation  of  Ag:eiit*«  Authority,  280. 

3.  Accomplishmeiit  of  Purpose  of  Agency,  280. 

4.  Effect  of  War,  281. 

B.  Effect  of  Termination,  281. 

X.  Actions,  281. 

A.  Action  by  Principal  against  Agent,  281. 

B.  Action  by  Agent  against  Third  Persons,  281. 

C.  Action  by  Third  Persons  against  Principal,  281. 

1.  Parties.  281. 

2.  Evidence,  282. 

XL  Crimes  by  Agent,  282. 

CROSS  REFERENCES. 

See  generally,  the  titles  ALIENS;  BILLS,  NOTES  AND  CHECKS;  IN- 
SURANCE; LIMITATION  OF  ACTIONS;  MASTER  AND  SERVANT; 
NOTARIES  AND  NOTARY  PUBLIC.  As  to  particular  classes  of  agents  see 
the  titles  ATTORNEY  AND  CLIENT;  AUCTIONS  AND  AUCTIONEERS; 
BANKS  AND  BANKING;  BROKERS;  COMMERCIAL  BROKERS;  FAC- 
TORS AND  COMMISSION  MERCHANTS;  INSURANCE;  OFFICERS 
AND  AGENTS  OF  PRIVATE  CORPORATIONS;  PUBLIC  OFFICERS. 


L  Definitions  and  Distinctions. 

Agency  Defined. — **The  term  agency 
seems  to  imply  two  quite  distinct 
things;  namely,  a  contract  between 
principal  and  agent,  and  the  legal  means 
by  which  the  principal  is  made,  without 
his  direct  participation,  a  party  to  a 
contract  with  a  third  person."  Reese 
V.  Bates,  94  Va.  327,  26  S.  E.  865. 

Agent  Defined. — An  agent  is  one  who 
undertakes  some  business  or  to  manage 
some  affair  for  another,  by  authority 
of  or  on  account  of  the  latter  and  to 
render  an  account  of  it.  Norfolk,  etc., 
R.  Co.  V.  Cottrell,  83  Va.  517,  3  S.  E. 
123. 

An  agent  is  one  employed  and  au- 
thorized to  represent  and  act  for  an- 
other and  the  distinguishing  features 
of  the  agent  are  his  representative  char- 
acter and  his  derivative  authority.  Me- 
chem  on  Agency,  §  1,  quoted  in  Merri- 
man  Co.  v,  Thomas,  103  Va.  24,  48  S. 
E.  490. 

The  term  agent  has  a  very  wide  ap- 
plication and  includes  a  great  many 
classes  of  persons  to  which  distinctive 
appellations  are  given — as  factors,  bro- 
kers, attorneys,  cashiers  of  banks, 
clerks,  consignees,  etc.     Norfolk,  etc., 


R.  Co.  V.  Cottrell,  83  Va.  517,  3  S.  E. 
123. 

A  deputy  sheriff  is  the  agent  of  the 
sheriff,  and  the  statute  of  limitations  ap- 
plies between  them  as  between  princi- 
pal and  agent.  Rowan  v.  Chenoweth, 
49  W.  Va.  287,  37  S.  E.  544. 

A  drayman  authorized  to  haul  a  mer- 
chant's goods  from  the  depot  is  not, 
from  that  consideration  merely,  an 
agent  whose  knowledge  of  arrival  of 
goods  will  be  notice  to  the  merchant. 
Berry  v.  West  Va.,  etc.,  R.  Co.,  44  W. 
Va.  538,  30  S.  E.  143.  See  post,  "No- 
tice to  Agent  as  Notice  to  Principal," 
VII,  B,  4. 

The  vendor  of  stock,  who  contracts 
to  deliver  the  same  to  a  railroad  com- 
pany for  shipment  on  account  of  the 
purchaser,  is  not  the  agent  of  the  pur- 
chaser in  making  such  delivery.  Nor- 
folk, etc.,  R.  Co.  V.  Harman,  91  Va. 
601,  22  S.  E.  490. 

The  term  "agent"  in  §§  8225,  3226  of 
the  Virginia  Code,  providing  for  service 
of  process  on  agents  of  corporations 
in  certain  cases,  includes  by  express 
statutory  provision  a  telegraph  ope- 
rator, telephone  operator,  depot  or 
station   agent   of  a   railroad  company, 
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and  toll  gatherer  of  a  canal  or  turn- 
pike company.    Va.  Code,  §  3227. 

Real  estate  agents  are  those  who  ne- 
gotiate the  sale  of  real  property.  Their 
power  does  not  generally  extend  to  ex- 
ecuting the  sale  but  is  limited  to  bring- 
ing the  parties  together.  Kramer  v. 
Blair,  88  Va.  456,  13  S.  E.  914;  Davis 
V.  Gordon,  87  Va.  565,  13  S.  E.  35; 
Halsey  v,  Monteiro,  92  Va.  581,  24  S. 
E.  258. 

Agent  Distinguished  from  Servant. — 
An  agent  is  one  who  represents  another 
in  dealings  with  third  persons  while  a 
servant  is  one  who  is  employed  to  ren- 
der personal  service  to  his  employer 
otherwise  than  in  the  pursuit  of  an  in- 
dependent calling,  and  who  in  such 
service  remains  entirely  under  the  con- 
trol and  direction  of  the  latter  who  is 
called  a  master.  Merriman  Co.  v, 
Thomas,  103  Va.  24,  48  S.  E.  490. 

Agency  properly  relates  to  transac- 
tions of  business  with  third  persons  and 
it  implies  more  or  less  of  discretion  in 
the  agent  as  to  the  time  and  manner 
of  his  performance.  Service  on  the 
other  hand  has  reference  to  actions 
upon  or  about  things.  It  deals  chiefly 
with  matters  of  mere  manual  or  me- 
chanical execution,  in  which  the  serv- 
ant acts  under  the  direction  and  control 
of  the  master.  Merriman  Co.  v. 
Thomas,  103  Va.  24,  48  S.  E.  490. 

A  bookkeeper  may  be  an  agent  as 
well  as  a  servant  but  the  word  book- 
keeper does  not  ex  vi  termini  import 
agency  and  in  the  absence  of  all  evi- 
dence on  the  subject  the  affidavit  of 
the  plaintiff's  bookkeeper  to  an  accoimt 
filed  with  a  declaration  in  assumpsit  is 
not  a  sufficient  compliance  with  the 
provisions  of  §  3286  of  the  Va.  Code 
which  requires  an  affidavit  with  the  de- 
fendant's plea  denying  the  plaintiff's 
claim  where  the  account  is  sworn  to  by 
the  plaintiff  or  his  agent,  and  in  the 
absence  of  evidence  on  this  subject 
the  bookkeeper  will  not  be  held  to  be 
an  agent.  Merriman  Co.  v,  Thomas, 
103  Va.  24,  48  S.  E.  490. 


General  and  Special  Agents  Defined 
and  Distinguished. — A  general  agent  is 
one  appointed  in  his  principal's  affairs 
generally  (Clark  v.  Gordon,  35  W.  Va. 
735,  14  S.  E.  255),  or  one  to  whom  is 
delegated  authority  to  do  all  acts  con- 
nected with  a  particular  trade,  business 
or  employment.  Davis  v.  Gordon,  87 
Va-  562,  13  S.  E.  35;  Kramer  v.  Blair, 
88  Va.  456,  13  S.  E.  914;  Hooe  v.  Ox- 
ley,  1  Wash.  23. 

A  person  who  is  authorized  by  his 
principal  to  execute  all  deeds,  sign  all 
contracts,  or  purchase  all  goods  re- 
quired in  a  particular  trade,  business 
or  employment,  is  a  general  agent  in 
that  trade,  business  or  employment. 
Davis  V.  Gordon,  87  Va.  565,  13  S.  E. 
35. 

Where  addendum  to  policy  requires 
notice  of  insured's  change  of  resident, 
death  or  total  disablement  by  accident, 
to  be  given  to  same  agent  who  writes 
the  policy,  settles  the   terms  of  insur- 
ance,   investigates    losses,    and    recom- 
mends  payment   or   nonpayment,   such 
agent  must  be  deemed  a  general  agent, 
without    regard    to   extent   of   territory 
or    scope    of    powers.      Travelers    Ins. 
:  Co.  V.  Harvey,  82  Vii.  949,  5  S.  E.  553. 
j      If  a  general  agency  exists,  it  is  prima 
I  facie  coextensive  with  liie  re(|uirenients 
of  the  business  at   the  given   lime  and 
I  place.     Coles  v.  Jefferson   Ins.   Co.,  41 
!  W.  Va.  261,  23  S.  E.  732. 
I      A  general  agent  may  do  everything 
;  the  principal  may  do.     Kramer  v.  Blair, 
!  88   Va.   456,   13   vS.   K.   914. 
I      A  special  agent  is  one  appointed  to 
act   concerning   some   particular   object 
or  to   perform  a   single   act.     Davis   v. 
j  Gordon,  87  Va.  562,  13  S.  E.  35;  Clark 
\7>.    Gordon,    35    W.    Va.    735,    14    S.    E. 

255. 

I  A  person  who  is  authorized  by  his 
I  principal  to  execute  a  particular  deed, 
or  to  sign  a  particular  contract,  or  to 
purchase  a  particular  parcel  of  mer- 
chandise, is  a  special  agent.  Davis  v. 
Gordon,  87  Va.  562,  13  S.  E.  35. 
i     The  distinction  commonly  taken  be« 
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tween  a  general  agent  and  a  special 
agent  is  that  in  the  former  case  the 
principal  will  be  bound  by  the  acts  of 
his  agent  within  the  scope  of  the  gen- 
eral authority  conferred  upon  him  al- 
though he  violates  by  those  acts  his 
private  instructions  and  directions 
which  limit,  qualify,  suspend  or  prohibit 
the  exercise  of  the  authority  under  par- 
ticular circumstances  while  in  the  latter 
case  if  the  agent  exceeds  the  special 
and  limited  authority  conferred  upon 
him  the  principal  is  not  bound  by  his 
acts  but  they  become  mere  nullities  so 
far  as  he  is  concerned  unless  he  has 
held  him  out  as  possessing  a  more  en- 
larged authority.  Clark  v.  Gordon,  35 
W.  Va.  735,  14  S.  E.  255;  Davis  v, 
Gordon,  87  Va.  564,  13  S.  E.  35;  Kramer 
V,  Blair,  88  Va.  456,  13  S.  E.  914. 

"The  ground  of  this  distinction,  says 
Story,  is  the  public  policy  of  preventing 
frauds  upon  innocent  persons,  and  the 
encouragement  of  confidence  in  dealing 
with  agents.  If  a  person  is  held  out 
to  third  persons,  or  to  the  public  at 
large,  by  the  principal,  as  having  a  gen- 
eral authority  to  act  for  and  to  bind 
him  in  a  particular  business  or  employ- 
ment, it  would  be  the  height  of  injus- 
tice, and  lead  to  the  grossest  frauds,  to 
allow  him  to  set  up  his  own  secret  and 
private  instructions  to  the  agent,  lim- 
iting that  authority;  and  thus  to  defeat 
his  acts  and  transactions  under  the 
agency,  when  the  party  dealing  with 
him  had,  and  could  have,  no  notice  of 
such  instructions.  In  such  cases,  good 
faith  requires  that  the  principal  should 
be  bound  by  the  acts  of  the  agent, 
within  the  scope  of  his  general  author- 
ity; for  he  has  held  him  out  to  the  pub- 
lic as  competent  to  do  his  acts,  and  to 
bind  him  thereby.  The  maxim  of  nat- 
ural justice  here  applies  with  its  full 
force,  that  he  who,  without  intentional 
fraud  has  enabled  any  person  to  do  an 
act,  which  must  be  injurious  to  himself, 
or  to  another  innocent  party,  shall  him- 
self suffer  the  injury  rather  than  the 
innocent  party,  who  has  placed  confi- 


dence in  him.  The  maxim  is  founded 
in  the  soundest  ethics,  and  is  enforced 
to  a  large  extent  by  courts  of  equity. 
Of  course,  the  maxim  fails  in  its  appli- 
cation, when  the  party  dealing  with  the 
agent  has  a  full  knowledge  of  the  pri- 
vate instructions  of  the  agent,  or  that 
he  is  exceeding  his  authority.  Davis  v. 
Gordon,  87  Va.  564,  13  S.  E.  35. 

Distinguished  from  Public  Officers. — 
Acts  of  a  private  agent  may  bind  the 
principal  where  they  are  within  the  ap- 
parent scope  of  his  authority;  but  not 
so  with  a  public  officer,  as  the  state  is 
bound  only  by  authority  actually  vested 
in  the  officer,  and  his  powers  are  limited 
and  defined  by  its  laws.  State  v,  Chil- 
ton, 49  W.  Va.  453,  39  S.  E.  612;  Carper 
V.  Cook,  39  W.  Va.  346,  19  S.  E.  380. 
See  the  title  PUBLIC  OFFICERS. 

II.  Creation  and  Validity 
of  Agencies. 

A.  BETWEEN  WHOM  RELATION 
MAY  EXIST. 

Infant  as  Principal. — An  infant  is  in- 
capable of  making  a  binding  contract 
appointing  another  as  his  agent  or  at- 
torney. A  power  of  attorney  made  by 
an  infant  is  absolutely  void  and  not 
merely  voidable.  Mustard  z/.  Wohlford, 
15  Gratt.  329. 

Where  Government  of  the  Parties 
Are  at  War. — No  agency  can  be  cre- 
ated, where  the  governments  of  the 
respective  parties  are  actually  engaged 
in  hostilities  with  each  other.  Small  v. 
Lumpkin,  28  Gratt.  832.  Yet  where 
agencies  existed  prior  to  the  hostilities, 
and  are  for  a  lawful  purpose,  and  can 
be  and  are. exercised  without  any  inter- 
course or  comuiunication  between  the 
partie-  —such  as  agencies  to  collect  and 
preserve,  but  not  to  transmit  money  or 
property — war  between  the  respective 
governments  of  the  parties  will  not  af- 
fect the  agency.  Small  v.  Lumpkin,  28 
Gratt.  832;  Manhattan  Life  Ins.  Co.  v, 
W^iwick,  20  Gratt.  614;  King  v,  Han- 
son, 4  Call  259;  Hale  v.  Wall,  22  Gratt. 
424;  Mutual,  etc.,  Ins.  Co.  v.  Atwood, 
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24  Gratt.  497;  New  York,  etc.,  Ins.  Co. 
V.  Hendren,  24  Gratt.  546. 

Where  the  property  of  a  British  sub- 
ject was  sold  during  the  revolutionary 
war,  by  his  attorneys  in  this  country, 
without  deed,  before  the  act  of  Oc- 
tober, session  1779,  relative  to  escheats 
of  British  property;  the  sale  was  valid, 
notwithstanding  the  purchase  money 
was  not  paid,  and  an  escheat  had  been 
taken  after  the  sale,  but  before  the  pass- 
ing of  the  act.  King  v.  Hanson,  4  Call 
257. 

Vendor  of  Goods  as  Agent  of  Vendee 
— ^A  bona  fide  vendee  of  personal  prop- 
erty having  gotten  possession  thereof 
before  ,  the  issuing  of  an  execution 
against  the  vendor,  his  title  is  good 
against  the  creditor,  though  after  such 
possession  by  the  vendee,  he  employs 
the  vendor  as  his  agent  to  sell  the  prop- 
erty; and  the  vendor  is  in  possession  as 
the  agent  of  the  vendee  at  the  time  the 
execution  issues,  and  is  levied  upon  it 
M'Kinley  v,  Ensell.  2  Gratt.  333. 

Hnsbaffid  as  Agent  of  Wife.— Whether 
an  arrangement  by  which  a  wife  con- 
ducts a  profitable  business  through  the 
agency  of  her  insolvent  husband  is 
bona  fide,  or  colorable,  merely  to  cheat 
the  husband's  creditors,  is  a  question 
of  fact  to  be  determined  by  all  the 
facts  and  circumstances  of  the  particu- 
lar case.  The  fact  that  the  wife  has 
neither  experience  nor  separate  estate 
at  the  time  she  purchases  goods  on 
credit  and  begins  a  business,  which  is 
conducted  solely  and  exclusively  by  her 
insolvent  husband,  as  her  agent,  is  a 
circumstance  to  be  considered  in  con- 
nection with  other  evidence,  in  deter- 
mining the  bona  fides  of  the  wife,  but 
is  not  alone  sufficient  to  charge  the 
wife  with  fraud.  Catlett  v,  Alsop,  99 
Va.  680,  40  S.  E.  34. 

Where  a  husband  carries  on  a  mer- 
cantile business  as  agent  for  his  wife, 
and  he  is  aided  by  his  sons,  who  are 
minors,  and  the  business  is  profitable, 
and  property  is  accumulated  from  its 
profits,  the  husband  has  an  interest  in 


this  property,  which  may  be  subjected 
by  his  creditors  to  the  payment  of  his 
debts.  Penn  f.  Whiteheads,  12  Gratt 
74. 

Upon  a  bill  by  the  creditor  of  the 
husband,  who  had  recovered  a  judg- 
ment upon  which  an  execution  had  is- 
sued, and  had  been  returned  "no  ef- 
fects unencumbered,"  to  subject  the 
property,  charging  that  the  agency  was 
a  fraud,  and  that  the  property  was  the 
husband's;  or  that  at  least  he  had  an 
interest  in  it  on  account  of  his  services, 
and  the  services  of  his  sons,  who  were 
minors,  and  asking  for  an  injunction  to 
restrain  the  collection  of  the  debts  and 
the  disposition  of  the  property,  and  for 
a  receiver,  the  injunction  was  properly 
granted:  And  upon  a  motion  in  vaca- 
tion to  dissolve  the  injunction,  which 
was  overruled,  it  was  proper  to  appoint 
a  receiver  to  sell  the  property  and  col- 
lect the  debts.  Penn  v.  Whiteheads,  13 
Gratt  74. 

B.       MANNER      OP      CREATING 

AGENCIES. 
1.  By  Express  Contract 
a.  In  General. 

Agencies  may  be  and  usually  are  cre- 
ated by  an  express  contract  between  the 
parties.  Neilson  v.  Bowman,  29  Gratt 
732,  Rowan  v.  Hull,  55  W.  Va.  336,  47 
S.  E.  92;  Shrewsbury  v.  Tufts,  41  W. 
Va.  212,  23  S.  E.  692. 

A  deed  by  which  property  is  con- 
veyed to  a  person  in  trust  for  benefi- 
j  ciaries  therein  designated  creates  the  re- 
I  lation  of  principal  and  agent  between 
j  the  trustee  and  the  beneficiaries  as  soon 
I  as  the  transaction  is  completed,  the 
'•'  acceptance  of  the  trust  being  presumed 
j  until  the  trustee  declines  to  accept  it 
=  Merchants  Bank  v.  Ballou,  98  Va.  113, 
i  32  S.  E.  481  See  the  title  DEEDS  OF 
j  TRUST. 

I  b.  Form  of  Contract 
(1)  In  General. 

No  particular  form  of  contract  is  re- 
quired in  creating  agencies.  It  may  be 
written  or  unwritten,  and  if  in  writing 
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need  not  as  a  general  rule  be  sealed. 
Preston  v,  Hull,  23  Gratt.  604;  Penn  v. 
Hamlett,  27  Gratt.  337;  Clark  v.  Gor- 
don, 35  W.  Va.  735,  14  S.  E.  255;  Wyeth 
V.  Mahoney,  32  Gratt.  645. 

The  authority  of  an  agent  to  make  a 
contract  for  the  sale  of  real  estate  need  • 
not  be  under  seal.  Clark  v.  Gordon,  j 
35  W.  Va.  735,  14  S.  E.  255;  Wyeth  v.  \ 
Mahoney,  32  Gratt.  645;  Conaway  v.  | 
Sweeney,  24  W.  Va.  649;  Yerby  v,  j 
Grigsby,  9  Leigh  387. 

Thus  where  A  acting  as  agent  for  B 
wrote  to  C  proposing  to  purchase  for  j 
B  a  certain  tract  of  land  owned  by  C, 
and  C  replied  by  letter  accepting  the 
proposition,  and  the  letters  were  in- 
closed to  B  who  wrote  to  A  that  he 
was  pleased  with  the  purchase,  it  was 
held  that  the  contract  was  valid  and 
would  be  subsequently  enforced  at  the 
instance  of  C.  Wyeth  v,  Mahoney,  32 
Gratt.  645. 

(2)     Appointing    Agents    to    Execute 
Sealed  Instruments. 

But  the  authority  of  the  agent  must 
be  commensurate  with  the  act  he  per- 
forms. So  if  the  act  of  the  agent  is  the 
execution  of  an  instrument  under  seal, 
his  authority  to  do  so  must  be  under 
seal.  Preston  v.  Hull,  23  Gratt.  604; 
Penn  v.  Hamlett,  27  Gratt.  337. 

If  an  agent  make  insertions  in  a  deed 
or  bond,  his  authority  must  be  under 
seal,  to  bind  the  principal.  Preston  v. 
Hull,  23  Gratt.  *00;  Harrison  v.  Titr- 
nans,  4  Rand.  177. 

c.  Validity  of  Contract. 

A  contract  of  agency  made  between 
parties  all  of  whom  are  sui  juris  capable 
of  contracting,  where  there  is  no  fidu- 
ciary relation  between  the  parties,  and 
no  fraud  or  mistake,  however  specula- 
tive or  even  unequal  it  may  be,  is  legal 
and  valid.  Neilson  v.  Bowman,  29 
Gratt.  732. 

A  promise  of  remuneration  for  serv- 
ices to  be  performed  makes  a  valid  con- 
sideration for  a  contract.  If  one  em- 
ploy another  as  agent  for  remuneration 


on  performance,  the  contract  is  based 
on  sufficient  consideration,  and  is  nu- 
tually  binding.  Rowan  v.  Hull,  55  W. 
Va.   336,  47   S.   E.   92. 

A  written  proposition  to  employ  one 
as  agent  to  sell  land,  signed  by  the 
proposer,  accepted  by  the  agent,  though 
not  signed  by  him,  makes  a  binding 
contract  of  agency  between  them  and 
is  a  bilateral  mutual  contract  and  en- 
forcible  against  both.  Rowan  v.  Hull, 
55  W.  Va.  336,  47  S.  E.  92. 

Agency  in  Restraint  of  Trade. — Three 
coal  mining  companies  operating  in  the 
same  vein  or  seam  in  close  proximity 
to  one  another  and  just  having  com- 
menced the  development  of  that  par- 
ticular kind  of  coal,  organized  indi- 
rectly and  nominally  in  the  names  of 
individuals,  a  third  corporation  to  act  as 
their  general  sales  agent,  and  each  gave 
it  by  contract  the  exclusive  right  to 
sell  its  entire  output  of  coal,  at  prices 
uniform  as  to  all  three  companies,  and 
not  to  be  departed  from  without  the 
consent  of  all  the  companies,  and  said 
agent  company  was  to  advertise  and 
introduce  the  coal  in  the  markets,  es- 
tablish and  control  all  agencies  and  sub- 
agencies,  and  make  all  sales  and  collec- 
tions and  deduct  for  its  compensation 
ten  cents  per  ton  out  of  the  proceeds 
of  sales.  It  was  held  that  the  contract 
was  illegal  and  void,  its  tendency  being 
to  suppress  competition  and  restrain 
trade,  contrary  to  public  policy. 
Slaughter  v.  Coal,  etc.,  Co.,  55  W.  Va. 
642,  47  S.  E.  247.  See  the  title  RE- 
STRAINT OF  TRADE. 
d.    Construction  of  Contract. 

Where  the  defendant  by  letter  ac- 
companied by  his  circular  of  memo- 
randa for  his  agents  and  in  a  second 
letter  fixing  the  time  for  the  agent  to 
commence  work,  left  nothing  to  be  im- 
plied and  nothing  to  be  done  but  to 
accept  to  which  the  plaintiff  replied 
accepting  the  offer  unconditionally  and 
without  qualification,  it  was  held  that 
the  written  offer  and  written  acceptance 
constituted     a     written      contract      of 
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agency.     Shrewsbury  v.  Tufts,  41  W. 
Va.  212,  23  S.   E.  692. 

In  construing  a  written  contract  of 
agency  the  court  may  look  to  surround- 
ing circumstances  existing  when  the 
contract  was  made,  the  situation  of  the 
parties,  the  subject  matter  of  the  con- 
tract, a«d  the  subsequent  acts  of  the 
parties  under  the  contract.  Shrews- 
bury V,  Tufts,  41  W.  Va.  212,  23  S.  E. 
692. 

e.     Modification    of    Contract    during 
Agency. 

After  the  agency  has  commenced 
and  a  fiduciary  relation  has  been 
established,  a  modification  of  the 
contract  at  the  instance  of  the  agent 
and  for  his  benefit,  unless  attended  by 
the  utmost  good  faith  upon  his  part, 
will  be  invalid;  and  any  misrepresenta- 
tion by  the  agent  as  to  the  subject  of 
the  agency,  to  induce  the  principals  to 
modify  the  contract  in  his  favor,  or 
any  undertaking  by  the  agent  with  a 
person  with  whom  he  is  dealing  in  re- 
spect to  the  'subject  of  the  agency  to 
ZH  from  him  the  most  favorable  terms 
for  his  principals,  is  bad  faith.  Neilson 
V.  Bowman,  29  Gratt.  732. 
H.   By  Estoppel. 

Ratification  by  the  principal  of  past 
acts  of  the  agent  may  estop  him  to 
deny  the  agency.  Thus  where  in  con- 
sequence of  a  notorious  agency,  the 
agent  is  in  the  habit  of  drawing 
bills,  which  the  principal  has  regu- 
larly paid,  this  is  such  an  affirma- 
tion of  his  power  to  draw,  that  the  prin- 
cipal will  be  bound  to  pay  other  bills 
drawn  by  the  agent,  though  the  agent 
makes  a  misapplication  of  the  money 
raised  by  such  bills.  Hooe  v.  Oxley,  1 
Wash.  19,  1  Am.  Dec.  425. 

Acceptance  of  Goods  Purchased  by 
Agent. — Where  one  professedly  acting 
as  agent  for  another  purchases  goods 
and  takes  an  invoice  for  them  in  the 
name  of  his  principal  and  the  goods 
with  the  invoice  are  forwarded  to  the 
latter,  who  accepts  them,  the  seller 
may,  upon  the  refusal  of  the  principal 


to  pay  for  the  goods,  maintain  an  ac- 
tion against  him  for  the  purchase  price. 
Downer  v.  Morrison,  2  Gratt.  237. 

Holding  One  out  as  Agent. — ^Where 
an  insurance  company  supplies  one 
with  all  needful  blanks,  responds  to 
his  acts,  approves  of  his  permits  to  re- 
move insured  property,  and  pays  the 
rent  of  his  office  it  is  bound  by  his  do- 
ings as  its  agent.  Hardin  v,  Alexandria 
Ins.  Co.,  90  Va.  413,  18  S.  E.  911.  See 
also,  Deitz  v.  Providence,  etc.,  Ins.  Co.> 
31  W.  Va.  851,  8  S.  E.  616;  Wytheville, 
etc.,  Co.  V.  Teiger,  90  Va.  277,  18  S.  E. 
195. 

If  A  give  a  power  of  attorney,  in  due 
form,  to  B,  authorizing  him  **to  draw 
checks,  indorse  notes,  and  generally  to 
do  all  and  every  act  and  deed,  towards 
the  execution  of  his  business  at  a  cer- 
tain bank;"  and  deposit  the  said  power 
in  the  bank,  to  be  inspected,  when 
called  for,  by  any  person  interested  in 
matters  relating  thereto;  he  is  bound 
to  make  good,  to  a  bona  fide  purchaser 
for  valuable  consideration,  any  indorse- 
ment of  a  note  negotiable  at  the  said 
bank,  which  B  may  make  in  his  name 
as  his  attorney;  notwithstanding  the 
real  object  of  the  said  power,  verbally 
declared  at  the  time  of  its  execution, 
was  to  authorize  B  to  renew  certain 
accommodation  paper  then  in  bank,  and 
not  to  indorse  any  other  paper.  Mann 
V.  King,  6  Munf.  428. 

A.  did  business  as  ''O.  D.  P.  Mills," 
with  B.  for  manager.  B.  bought  goods, 
gave  notes,  and  conducted  the  concern. 
September  1st  A.  leased  the  business  to 
B.  and  so  advertised  in  Richmond. 
August  29th  B.  went  to  New  York,  and, 
as  usual,  bought  goods  from  C,  who 
regarded  A.  as  principal  and  solvent, 
and  B.  as  agent  and  insolvent,  no  men- 
tion being  made  by  B.  to  C.  of  the  in- 
tended lease.  The  goods  were  received 
at  the  mills,  and  B.  writing  on  the  us- 
ual paper  headed  "O.  D.  Paper  Mills, 
A.  Proprietor"  sent  C.  a  note  for  the 
price  of  the  goods,  signed,  as  usual, 
"O.    D.     Paper    Mills,    B.    Manager/* 
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which  was  accepted  by  C.  and  placed 
to  the  credit  of  A,  Afterwards,  B. 
sent  C.  a  circular  announcing  the  lease 
whereof  C.  had  never  before  heard. 
The  note  having  been  protested  for 
nonpayment,  C.  sued  A.  on  it.  It  was 
held  that  under  the  circumstances,  A. 
was  liable  on  the  note.  Smith  v.  Wat- 
son, 82  Va.  712,  1  S.  E.  96. 

9,  Adoption  of  Agent  of  Another. 

The  relation  of  principal  and  agent 
may  be  created  by  the  principal  adopt- 
ing the  agent  of  another  as  his  agent. 
But  where  an  insurance  agent  makes 
out  an  application  for  insurance  incor- 
rectly notwithstanding  all  the  facts  are 
correctly  stated  to  him  by  the  applicant 
the  error  is  chargeable  to  the  insurance 
company.  The  applicant  does  not 
adopt  the  agent  of  the  insurance  com- 
pany as  his  agent  although  a  stipula- 
tion is  inserted  in  the  insurance  policy 
when  issued  that  the  act  of  the  agent 
in  making  the  application  shall  be 
deemed  the  act  of  the  insured  unless 
otherwise  written  in  the  application  or 
expressed  in  the  policy.  Deitz  v.  Prov- 
idence, etc.,  Ins.  Co,  31  W.  Va.  851. 
8  S.  E.  616;  Coles  v.  JeflFerson  Ins.  Co., 
41  W.  Va.  261,  23  S.  E.  732.  See  the 
title  INSURANCE. 

4.  Whether  Holder  of  Incomplete  Note 
Is  Agent  to  Fill  Blanks. 
The  delivery  of  an  incomplete  ne- 
gotiable note  by  the  maker  to  a  third 
person,  to  be  negotiated,  does  not  con- 
stitute the  latter  the  agent  of  the  for- 
mer to  make  alterations  (in  parts  of  the 
note  already  complete),  which  are  nec- 
essary to  give  eflFect  to  the  note  for  the 
purpose  for  which  it  was  intended. 
Hoffman  v.  Bank,  99  Va.  480,  39  S.  E. 
134. 

C.  EVIDENCE  OF  AGENCY. 

Necessity  of  Proof. — An  agent  must 
be  proven  to  have  power  to  do  the  act 
in  question.  Grafton,  etc.,  R.  Co.  v. 
Davisson,  45  W.  Va.  12,  29  S.  E.  1028. 

A  debtor  paying  one  not  possessing 


the  note  or  evidence  of  the  debt,  as- 
sumes the  risk  of  the  authority  of  the 
payee  to  collect  the  money,  and  the 
onus  probandi  is  on  debtor  to  prove 
that  the  payee  had  such  authority. 
Wooding  V,  Bradley,  76  Va.  614. 

Where  a  writing  pr -ported  to  be 
signed  by  an  agent,  is  offered  nn  evi- 
dence and  objected  to,  it  is  error  to 
admit  it,  until  the  agency,  and  the 
agent's  authority  to  sign  it,  is  proved. 
Winkler  v.  C.  &  O.  R.  R.  Co.,  12  W. 
Va.  699. 

But  in  a  suit  upon  a  judgment,  the 
question  whether  the  agent  who  made 
the  contract  was  authorized  to  make  it. 
is  concluded  by  the  judgment.  Fisher 
V.   March,  26  Gratt.  766. 

Declarations  or  Admissions  of  Agents. 
— An  alleged  agency  which  is  denied 
cannot  be  established  by  proof  of  the 
admissions  or  statements  of  the  alleged 
agent,  but  the  fact  must  be  proved  by 
other  evidence.  Fisher  v.  White,  94 
Va.  236,  26  S.  E.  573;  Rosendorf  v. 
Poling,  48  W.  Va.  621,  37  S.  E.  555; 
Garber  v,  Blatchley,  51  W  Va.  148. 
41  S.  E.  222;  Poore  v,  Magruder.  24 
Gratt.  197;  Hoge  r.  Turner,  96  Va  624, 
32  S.  E.  291. 

Agent  as  Witness. — If  it  is  desired  to 
establish  the  agency  by  the  alleged 
agent  himself  he  must  be  called  as  a 
witness  and  he  is  competent  to  testify 
as  to  whether  or  not  the  relation  ex- 
ists. Fisher  v.  White.  94  Va.  236,  26 
S.  E.  673;  Garber  v.  Blatchley,  51  W. 
Va.  148,  41  S.  E.  222;  Piercy  v.  Hed- 
rick,  2  W.  Va.  458. 

If  one,  as  agent  for  another,  purchase 
a  bill  of  exchange,  and  endorse  it  to  his 
principal,  the  latter  may  call  the  agent 
as  a  witness,  if  he  first  prove  that  he 
was  an  agent  merely,  or  give  him  a  re- 
lease     Murray  v.  Garret,  3  Call  373. 

Declarations  or  Acts  by  Agent 
Known  to  Principal  and  Not  Repudi- 
ated.— Declarations  and  acts  tending  to 
establish  the  agency,  said  or  done  by 
the  alleged  agent  in  the  presence  of  the 
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principal,  and  not  repudiated  by  him, 
are  admissible  in  evidence  as  tending 
to  prove  the  agency.  Hoge  v.  Turner, 
9tt  Va.  624,  32  S.  E.  291. 

The  parol  directions  of  the  principal 
to  an  agent  may  be  given  in  evidence 
to  prove  the  authority.  Lunsford  v. 
Smith,  42  Gratt.  554. 

An  agency  may  be  proved  by  the  mb- 
sequent  acts,  or  ratification  of  the  prin- 
cipal. Downer  v,  Morrison,  2  Gratt. 
237. 

Records  of  Siiit  Settled  by  Agent  for 
PrincipaL — The  payments  and  set-offs 
relied  on  by  defendant  were  for  the 
most  part  transacted  through  a  brother 
of  the  plaintiff's  intestate,  so  that  it 
becomes  necessary  to  prove  the  agency 
of  the  brother.  The  defendant,  after 
introducing  evidence  tending  to  prove 
the  agency,  offered  in  evidence,  as  cor- 
roborating the  previous  evidence  of 
agency,  the  record  of  a  suit  instituted 
by  the  defendant's  intestate  against 
the  plaintiff's  intestate,  which  was 
settled  by  the  brother,  and  the  suit 
thereupon  dismissed,  to  which  objec- 
tion was  never  made  by  the  plaintiff's 
intestate.  It  was  held,  that  the  record 
was  competent  evidence  for  the  pur- 
pose for  which  it  is  offered.  Perkins 
V.  Hawkins,  9  Gratt.  650. 

Papers  Executed  by  Alleged  Agent. 
— In  an  action  of  debt  against  an  ad- 
ministrator on  a  bond  alleged  to  be  the 
bond  of  his  intestate,  the  issue  was 
upon  the  plea  of  non  est  factum;  and 
on  the  trial  the  plaintiff,  after  calling 
the  attesting  witness,  to  corroborate 
him,  offered  in  evidence  a  paper  signed 
by  the  defendant,  in  which  the  bond 
was  referred  to.  This  paper  was  ex- 
ecuted by  the  defendant  in  the  lifetime 
of  his  intestate,  and  did  not  purport  on 
its  face  to  have  been  executed  by  the 
defendant  as  the  agent  of  his  intestate, 
nor  was  there  any  proof  of  such  agency. 
It  was  held,  that  the  paper  not  purport- 
ing to  be  executed  as  agent  of  his  in- 
testate, is  not  of  itself  evidence  of 
agency  so  as  to  render  it  competent 


evidence.    Gaines  v.  Alexander,  7  Gratt. 
257. 

Evidence  to  Prove  Authority  of 
Agent  Confessing  Judgment. — Where 
the  record  does  not  show  whether  the 
defendant  confessed  judgment  by  an  at- 
torney at  law  or  an  attorney  in  fact, 
evidence  aliunde  is  admissible  to  show 
that  such  attorney  was  an  attorney  in 
fact,  and  to  show  the  authority  under 
which  he  acted.  Calwells  v.  Shields, 
2  Rob.  305. 

Sufficiency   of   Evidence. — A    debtor 
gave  his  check  to  an  agent  payable  in 
confederate   money   and   made   out  to 
the  order  of  his  creditor,  to  be  delivered 
to  the  creditor  in  payment  of  the  debt. 
The  creditor  refused  to  receive  it  but 
said  he  was  willing  to  receive  confed- 
erate bonds  of  a  specified  description. 
The  agent  wrote  to  the  debtor  that  the 
creditor   had    refused    to    receive    the 
check      in      payment       and      that     he 
was      willing     to     receive    the    bonds 
describing      them.       After      the      ma- 
turity of  the  debt  the  debtor  procured 
bonds  in  the  name  of  the  creditor  but 
not  in  the  number  or  the  amount  de- 
scribed and  delivered  them  to  the  agent 
to  be  delivered  to  the  creditor.     The 
agent  deposited  them  in  bank  for  the 
creditor  and  took  the  cashier's  receipt 
for  them,  sent  the  receipt  to  the  cred- 
!  itor  who  wrote  to  the  debtor  declining 
j  to  receive  them.    The  bonds  were  ulti- 
j  mately  withdrawn   from   the   bank   by 
I  the  debtor  and  exchanged  for  bonds  in 
.  his  own  name.    It  was  held,  that  though 
the   creditor  might  have  accepted  the 
.  bonds  at  any  time  and  might  have  done 
I  so  by  his  agent  the  evidence  failed  to 
j  make  out  a  case  of  acceptance  by  an 
I  agent  or  of  authority  in  the  agent  to 
;  accept.        Campbell     v,      Ranson,     21 
Gratt.  405. 

III.  Measure  of  Agent's 
Authority. 

A.  IN  GENERAL. 

"A  principal  is  bound  by  the  acts  of 
the  agent,  whether  general  or  special. 
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within  the  authority  he  has  actually 
given  him,  which  includes  not  only  the 
precise  act  which  he  expressly  author- 
izes him  to  do,  but  also  whatever  us- 
ually belongs  to  the  doing  of  it,  or  is 
necessary  to  its  performance.  Beyond 
that  he  is  bound  by  the  acts  of  the 
agent  within  the  apparent  authority 
which  the  principal  himself  knowingly 
permits  the  agent  to  assume,  or  which 
he  holds  the  agent  out  to  the  public 
as  possessing."  Rohrbough  v.  Express 
Co.,  50  W.  Va.  155,  40  S.  E.  398;  Smith 
V.  Tate,  82  Va.  665;  Yerby  v.  Grigsby, 
9  Leigh  390;  Townshend  v.  Shaffer,  30 
W.  Va.  176,  3  S.  E.  586;  Coles  v.  Jef- 
ferson Ins.  Co.,  41  W.  Va.  261.  23  S. 
E.  734;  Riverview  Land  Co.  v.  Dance, 
98  Va.  239,  35  S.  E.  720;  Davis  v.  Gor- 
don, 87  Va.  564,  13  S.  E.  35. 

B.  DISTINCTION  BETWEEN  GEN- 
ERAL AND  SPECIAL  AGENTS. 

A  general  agent  appointed  to  conduct 
his  principal's  affairs  generally  or  to 
do  all  acts  connected  with  the  particu- 
lar trade  or  business  may  bind  the 
principal  within  the  scope  of  the  gen- 
eral authority  conferred  upon  him  al- 
though, he  violates  private  instructions 
or  directions  which  limit  or  qualify 
the  authority  under  certain  circum- 
stances. Clark  V.  Gordon,  35  W.  Va. 
735,  14  S.  E.  255;  Davis  v.  Gordon,  87 
Va.  564,  13  S.  E.  35;  Kramer  v.  Blair, 
«8  Va.  456,  13  S.  E.  914;  Yerby  v. 
Grigsby,  9  Leigh  387;  Hopkins  v. 
Blane,  1  Call  361;  Spence  v.  Rose,  28 
W.  Va.  333. 

But  if  a  special  agent  exceeds  the 
special  and  limited  authority  conferred 
upon  him  the  principal  is  not  bound  by 
his  acts  unless  he  has  held  him  out  as 
possessing  a  more  enlarged  authority. 
Clark  V,  Gordon,  35  W.  Va.  735,  14  S. 
E.  255;  Davis  v.  Gordon,  87  Va.  564, 
13  S.  E.  35;  Kramer  v.  Blair,  88  Va.  456, 
13  S.  E.  914;  Stovall  v.  Com.,  84  Va. 
246,  4  S.  E.  379;  Fore  v.  Campbell,  82 
Va.  808,  1  S.  E.  180;  Hopkins  v.  Blane, 
1  Call  36) 


C.  DUTY  OF  THIRD  PERSONS  TO 
ASCERTAIN  AGENT'S  AU- 
THORITY. 

Where  a  person  deals  with  an  agent, 
it  is  his  duty  to  ascertain  the  extent 
of  the  agency.  He  deals  with  him  at 
his  own  risk.  The  law  presumes  him 
to  know  the  extent  of  the  agent's 
power;  and,  if  the  agent  exceeds  his 
authority,  the  contract  will  not  bind 
the  principal,  but  will  bind  the  agent. 
Rosendorf  v.  Poling,  48  W.  Va.  621,  37 
S.  E.  555;  Silliman  v,  Fredericksburg, 
etc.,  R.  Co.,  27  Gratt.  119:  Dyer  v, 
Duffy,  39  W.  Va.  149,  19  S.  E.  540; 
Curry  v.  Hale,  15  W.  Va.  867;  Stain- 
back  r.  Read,  11  Gratt.  284;  Wells  v. 
Michigan  Mut.  Life  Ins.  Co.,  41  W.  Va. 
131,  23  S.  E.  527;  Crawford  v,  Whitta- 
ker,  42  W.  Va.  430,  26  S.  E.  516;  Morris 
V.  Terrell,  2  Rand.  6. 

"It  is  equally  well  settled  that  a 
party  dealing  with  an  agent  acting  un- 
der a  written  authority,  must  take  no- 
tice of  the  extent  and  limits  of  that 
authority.  He  is  to  be  regarded  as  deal- 
ing with  the  power  before  him;  and  he 
must  at  his  peril,  observe  that  the  act 
done  by  the  agent  is  legally  identical 
with  the  act  authorized  by  the  power." 
Stainback  v.  Read,  11  Gratt.  286.  Thus 
one  dealing  with  an  agent  acting  under 
written  power  is  taken  to  deal  with  the 
power  spread  out  before  him,  and  must 
inspect  it  to  see  whether  the  agent's 
act  is  authorized  by  the  power.  And 
where  the  agent  is  authorized  to  sell 
land,  he  cannot  receive  the  purchase 
money,  or  sell  on  credit,  unless  spe- 
cially authorized  to  do  so.  Dyer  v, 
Duffy,  39  W.  Va.  148,  19  S.  E.  540. 

The  failure  of  one  who  purchases 
real  estate  from  an  agent  to  inspect 
the  written  authority  of  the  agent  af- 
fects him  with  notice  of  limitations 
contained  in  the  writing.  Morris  v. 
Terrell,  2  Rand.  6. 
D.     IMPLIED    POWERS    OF 

AGENTS. 
1.   In  General. 

Every    delegation    of    authority,   or 
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creation  of  an  agency,  unless  the  ex- 
tent of  the  authority  or  agency^  be  ex- 
pressly limited  carries  with  it  the 
power  to  do  all  those  things  which  are 
necessary,  proper,  and  usually  to  be 
done  in  order  to  effectuate  the  purpose 
of  the  agency  and  embraces  all  the 
appropriate  means  necessary  to  accom- 
plish the  desired  ends.  Riverview  Land 
Co.  V.  Dance,  98  Va.  239,  35  S.  E. 
720;  Smith  v.  Tate,  82  Va.  665;  Yerby 
V.  Grigsby,  9  Leigh  390;  Townshend 
V.  Shaffer,  30  W.  Va.  176,  3  S.  E.  586; 
Rohrbough  v.  Express  Co.,  50  W.  Va. 
155,  40  S.  E.  398. 

An  agent  has  implied  authority  to  do 
such  acts  on  behalf  of  the  principal  as 
are  necessary  to  carry  into  effect  the 
main  authority  conferred.  Smith  v. 
Tate,  82  Va.  665;  Yerby  v.  Grigsby, 
9  Leigh  390;  Townshend  v.  Shaffer,  30 
W.  Va.   176,  3  S.   E.  586. 

Where  there  was  evidence  to  support 
it,  it  was  not  error  to  instruct  the  jury 
that  "every  delegation  of  authority,  or 
creation  of  an  agency,  unless  the  extent 
of  such  authority  or  agency  be  ex- 
pressly limited,  carries  with  it  the 
power  to  do  all  those  things  which  are 
necessary,  proper,  and  usual  to  be  done 
in  order  to  effectuate  the  purpose  of  the 
agency,  and  embraces  all  the  proximate 
means  necessary  to  accomplish  the  de- 
sired ends."  The  word  "approximate" 
in  the  instruction  is  not  more  compre- 
hensive than  the  usual  and  more  suita- 
ble word  "appropriate."  Riverview 
Land  Co.  v.  Dance,  98  Va.  239,  35  S. 
E.  720. 

The  authority  of  an  agent  must  be 
determined  by  the  nature  of  his  busi- 
ness, and  is  prima  facie  coextensive 
with  its  requirements,  and  the  question 
is  not  what  power  the  agent  did  in  fact 
possess  but  what  power  did  the  com- 
pany hold  out  to  the  public  as  pos- 
sessing. Coles  V.  Jefferson  Ins.  Co., 
41  W.  Va.  261,  23  S.  E.  734. 
S.  To  Execute  Bills  and  Notes. 

The  power  to  make  or  endorse  ne- 
gotiable instruments  may  be  implied  as 


a  necessary  incident  of  powers  ex- 
pressly conferred.  Where  an  entire 
business  is  placed  under  the  manage- 
ment of  an  agent,  the  authority  of  the 
agent  is  presumed  to  be  commensurate 
with  the  necessities  of  the  situation. 
He  has  implied  authority  to  do  what- 
ever is  ordinarily  incident  to  the  con- 
duct of  such  business,  whatever  is  nec- 
essary to  the  efficient  execution  of  the 
duties,  or  whatever  is  customary  in  a 
particular  trade.  Whitten  v.  Bank  of 
Fincastle,  100  Va.  546,  42  S.  E.  309. 

3.  To  Accept  Sale  by  Sample. 

An  agent  may  accept  a  sale  by  sam- 
ple for  his  principal.  Proctor  v.  Sprat- 
ley,  78  Va.  254. 

Where  one  purchases  goods  by  sam- 
ple and  ships  them  to  a  commission 
merchant  for  sale  and  the  latter  after 
comparing  the  bulk  with  the  sample  and 
noticing  its  inferiority  to  the  sample 
offers  the  goods  on  the  market  for 
sale,  and  sells  a  part  of  them,  this  is 
an  act  of  ownership  by  the  agent  and 
being  made  with  the  knowledge  of  the 
nonconformity  of  the  bulk  with  the 
sample  constitutes  an  exceptance  of  the 
sale  which  is  binding  on  the  principal. 
Proctor  V.  Spratley,  78  Va.  254. 

4.  To  Verify  Pleadings. 

Under  §  3286  of  the  Va.  Code  provid- 
ing that  where  the  account  filed  with 
the  declaration  in  assumpsit  is  sworn 
to  by  the  plaintiff  or  his  agent  it  shall 
be  necessary  for  the  defendant  to  file 
with  his  plea  the  affidavit  of  himself 
or  his  agent  denying  the  plaintiff's 
claim,  it  has  been  held,  that  a  book- 
keeper, in  the  absence  of  all  evidence 
on  the  subject,  is  not  an  agent  who  may 
make  an  affidavit  to  the  account  filed 
by  the  plaintiff.  Merriman  Co.  v. 
Thomas,  103  Va.  24,  48  S.  E.  490. 

An  injunction  ought  not  to  be 
awarded,  which  is  verified  only  by  the 
affidavit  of  an  agent  of  the  plaintiff, 
"that  the  facts  and  allegations  con- 
tained in  the  bill,  so  far  as  stated 
therein  on  his  own  knowledge  are  true, 
and  so  far  as  stated  on  information,  he 
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believes  them  to  be  true;"  there  being 
in  the  bill  no  facts  alleged  of  which  this 
agent  had  any  personal  knowledge  so 
far  as  appears  on  the  face  of  the  bill, 
and  no  exhibits  sustaining  the  material 
allegations  of  the  bill.  Shonk  v.  Knight, 
12  W.  Va.  667. 

tf.    To  Pledge  or  Transfer  Principal's 
Property. 

Under  a  power  of  attorney,  authoriz- 
ing the  attorney  to  act  in  every  species 
of  business  wherein  the  principal  may 
be  concerned  or  interested  in  the 
United  States,  held,  notwithstanding 
the  broad  terms  of  the  power,  the  at- 
torney is  not  authorized  to  pledge  the 
property  of  his  principal,  to  secure  the 
individual  debt  of  the  attorney.  Hcwes 
r.  Doddridge,  etc.,  1  Rob.  143. 
6.  To  Redeem  Land  Sold  for  Taxes. 

A  power  of  attorney  by  the  owner  of 
land  appointing  the  attorney,  "to  pro- 
tect all  his  interests  in  and  title  to  the 
land,"  is  sufficient  authority  for  the 
attorney  to  redeem  the  land  for  the 
owner  from  the  purchaser  thereof  at  a 
sale  for  delinquent  taxes.  Townshend 
V.  ShaflFer,  30  W.  Va.  176,  3  S.  E.  586. 

Six  tracts  of  land  assessed  with  taxes 
in  the  name  of  H.,  who  was  the  owner 
thereof,  and  returned  delinquent  for  the 
nonpa)rment  thereof,  were  purchased  at 
a  sale  thereof,  made  by  the  sheriff,  by  E. 
and  R.  Before  the  lands  were  sold,  H. 
had  conveyed  two  of  said  tracts  to  a 
trustee,  to  indemnify  and  save  harmless 
S.,  as  the  surety  of  H.  in  three  notes  of 
$1,204.27  each,  all  of  which  remained 
unpaid.  Seven  months  after  said  sale, 
H.  and  S.  entered  into  a  contract,  un- 
der seal,  whereby,  in  consideration  of 
$1,250  to  be  paid  by  S.,  H.  sold  to  him 
all  the  timber  of  a  certain  character 
growing  on  the  remaining  four  of  said 
six  tracts,  with  the  right  to  enter  and 
remove  the  same  at  any  time  within 
four  years  after  the  date  of  said  con- 
tract;  and  whereby  it  was  further 
agreed  that  S.,  out  of  the  price  to  be 
paid  for  the  timber,  should  apply  $200, 
or  so  much  thereof  as  might  be  nec- 


essary, in  redemption  of  said  last 
named  four  tracts,  which  had  been  sold 
for  taxes.  It  was  held,  that  S.,  in  his 
capacity  as  agent  for  H.,  was  author- 
ized to  redeem  said  last  named  four 
tracts  of  land.  Elliott  v.  Shaffer,  30 
W.  Va.  347,  4  S.  E.  292. 

E.     POWERS     OF     AGENTS     UN- 
DER  PARTICULAR  AUTHORI- 
TIES. 
1.  Authority  to  Sell, 
a.  Authority  to  Sell  Real  Estate. 
(1)    In  General. 

A  real  estate  broker  or  agent  is  one 
who  negotiates  the  sale  of  real  estate. 
His  business  generally  is  to  find  a  pur- 
chaser who  is  willing  to  buy  on  the 
terms  fixed  by  the  owner.  He  has  no 
implied  authority  to  bind  his  principal 
by  signing  a  contract  of  sale.  Nor  has 
he  such  authority  to  fix  terms  of  sale, 
time  of  possession,  nor  the  covenants 
to  be  contained  in  the  deed.  Nor  can 
he  materially  change  terms  of  sale  fixed 
by  the  principal  without  his  consent. 
He  is  a  special  agent,  and  must  pursue 
his  instructions  and  act  within  the 
scope  of  his  limited  power;  and  those 
who  deal  with  him,  if  he  exceeds  his 
authority,  do  so  at  their  peril.  Halsey 
V.  Monteiro,  92  Va.  581,  24  S.  E.  258; 
Kramer  v.  Blair,  88  Va.  456,  13  S.  E. 
914. 

Real  estate  agents,  by  letter,  asked 
the  owner  for  a  chance  to  sell  land  for 
him,  and  for  his  terms.  The  owner  an- 
swered, at  one  time:  "My  price  is 
$9,000,"  and  at  another,  "I  have  con- 
cluded to  take  $10,000,  *  *  *  and  will 
give  you  two  per  cent.  Awaiting  re- 
ply." Three  days  later  those  agents 
telegraphed  the  owner:  **Sold  lots  as 
per  your  letter."  But  the  owner  had 
nowhere  authorized  them  to  sell,  and 
disclaimed  the  sale.  It  was  held,  that 
their  authority  did  not  extend  to  mak- 
ing the  sale,  but  only  to  transmitting 
offers  for  owner's  approval,  and  it  was 
incumbent  on  purchaser  to  look  to  their 
authority.  Kramer  f.  Blair,  88  Va. 
456,  13  S.  E.  914. 
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But  it  has  been  held,  that  authority 
to  sell  real  estate  implies  authority  to 
do  everything  necessary  to  complete 
the  sale  and  make  it  binding,  such  as 
the  signing  of  a  contract  for  sale. 
Yerby  v.  Grigsby,  9  Leigh  390;  Smith 
V.  Tate,  82  Va.  665. 

But  a  verbal  authority  to  sell  lands 
confers  no  power  to  execute  a  con- 
tract to  convey.  Chapmajn  v.  Jewett, 
2  Va.  Dec.  336. 

(2)  Power  to  Give  Option. 

A  written  power  to  sell  land  does  not 
include  the  power  to  option  unless  so 
expressed.  Tibbs  v.  Zirkle,  55  W.  Va. 
49,  46  S.  E.  701. 

An  option,  not  authorized  by  a  writ- 
ten power  to  sell,  is  not  binding  on  the 
land  owners  or  a  coagent  under  such 
power  to  sell  without  express  ratifica- 
tion. Tibbs  V.  Zirkle,  55  W.  Va.  49, 
46  S.  E.  701. 

A  coagent  imder  a  power  to  sell,  is 
not  bound  by  an  unauthorized  option, 
not  given  or  ratified  by  himself,  and  if 
ht  purchase  the  land  for  himself,  he 
cannot  be  held  as  a  trustee  for  the 
claimant  under  such  option.  Tibbs  v. 
Zirkle,  55  W.  Va.  49,  46  S.  E.  701. 

(8)  To  Permit   Change  of   Boundaries 
by  Adjoining  Owners. 

An  agent  appointed  to  rent  or  sell 
property  at  a  stipulated  price  has  no 
authority  to  permit  an  adjoining  land 
owner  to  move  fences  and  change  the 
boundaries  thereto.  Fore  v.  Campbell, 
82  Va.  808,  1  S.  E.  180. 

(4)    Authority    to    Receive     Purchase 
Money. 

When  the  owner  of  land  authorizes 
another  to  sell  the  same,  the  authority 
of  the  agent  to  receive  so  much  of  the 
purchase  money  as  is  to  be  paid  in 
hand,  is  a  necessary  incident  to  the 
power  to  sell.  Yerby  v.  Grigsby,  9 
Leigh  387.  This  case  is  severely  criti- 
cised by  Green,  J.,  in  Mann  if.  Robin- 
son, 19  W.  Va.  56,  42  Am.  Rep.  771, 
which  holds  that  where  the  owner  of 
land  authorizes  an  agent  to  make  a  con- 


tract for  the  sale  thereof,  and  it  is  done 
by  the  agent,  he  has  no  authority  as 
an  incident  to  the  authority  conferred 
upon  him  to  collect  any  portion  of  the 
purchase  money,  which  by  the  terms 
of  the  contract  are.  to  be  paid  at  a 
future  time.  Mann  v.  Robinson,  19 
W.  Va.  49,  but  says  Green,  J.,  in  the 
same  case,  "If  the  property  be  personal, 
the  authority  to  sell  for  cash  would 
carry  with  it  generally  the  power  and 
authority  to  receive  the  purchase 
money." 

b.  Authority  to  Sell  Personalty.      '    ' 

(1)  In  General. 

If  an  agent,  having  full  authority  to 
sell  an  article  *  at  a  particular  price, 
offers  the  article  at  that  price,  and  the 
offer  is  accepted  unconditionally,  this 
completes  the  contract  of  sak,  and  it 
is  unnecessary  for  the  principal  to  con- 
firm the  sale,  or  for  the  agent  to  com- 
municate such  confirmation  to  the  pur- 
chaser. Ins.  Co.  V.  Gamble,  94  Va.  622, 
27   S.   E.   463. 

(2)  To  Sell  on  Credit. 

An  agent  cannot  sell  on  credit,  un- 
less so  authorized  by  his  power  of  at- 
torney or  by  the  fixed  usage  of  trade 
in  reference  to  the  article  sold,  and 
such  usage  cannot  prevail  contrary  to 
such  power  of  attorney  or  the  law,  and 
moreover  such  usage  must  be  brought 
home  to  the  knowledge  of  the  person 
affected.  State  v.  Chilton,  49  W.  Va. 
453,  39  S.  E.  612. 

A  commission  merchant  who  sells 
produce  consigned  to  him,  on  a  credit, 
and  afterwards  extends  that  credit 
without  the  assent  of  his  principal,  is 
responsible  for  the  loss  which  may  be 
occasioned  thereby.  Hairston  v.  Med- 
ley, 1  Gratt.  96. 

But  a  consignee,  who  receives  no 
orders  to  the  contrary,  may  self  on  the 
customary  credit  of  the  place.  And  his 
executors  will  not  be  liable  for  out- 
standing debts,  unless  there  be  gross 
negligence.  And  the  appointment  of 
agents    to   collect    is   prima    facie    evi- 
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dence  of  due  diligence,  so  that  the  con- 
signor must  afterwards  prove  the  neg- 
ligence. M'Connico  v,  Curzen,  2  Call 
358. 

(3)  To  Make  Warranty  of  Quality. 

A  general  agent  to  sell  personal  prop- 
erty is  presumed  to  have  power  to 
make  such  warranties  with  reference 
to  the  property  as  are  usual  and 
customary  in  like  sales  in  that  locality. 
It  is  competent  for  the  party  relying 
upon  such  warranty  to  prove  as  a 
usage  of  trade,  what  warranties  are 
usually  demanded  by  the  buyer  and 
given  by  the  agents  of  the  seller  in 
effecting  sales  of  similar  articles  in 
that  locality.  A  restriction  upon  the 
power  of  the  agent  to  make  the  usual 
warranties  in  effecting  like  sales,  of 
which  the  buyer  has  no  notice  or 
knowledge,  is  not  binding  on  him.  If 
there  be  evidence  tending  to  prove 
what  warranties  are  usually  given  by 
agents  in  effecting  like  sale,  it  is  for 
the  jury  to  determine  whether,  in  the 
particular  case,  the  agent  was  clothed 
with  the  requisite  authority.  Reese  v. 
Bates,  04  Va.  321,  26  S.  E.  865. 

A  general  agent  to  sell  is  authorized 
to  do  w'.iatever  is  usual  in  the  market 
to  carry  out  the  object  of  his  agency. 
But  it  is  for  the  jury  to  determine 
upon  the  evidence  what  is  usual.  It 
is  not  necessary  for  the  principal  to 
have  notice  of  the  course  of  business. 
If  such  agent,  in  accordance  with  the 
usage  of  trade  of  the  place  of  sale, 
gives  a  warranty  of  the  quality  of  the 
goods  sold,  which  is  not  in  itself  un- 
just to  his  principal,  the  latter  will  be 
bound  by  it.  although  ignorant  of  such 
usage.  Reese  v.  Bates,  94  Va.  321,  26 
S.  E.  865. 

(4)  To  Receive  Purchase  Money. 
PoWcr  of  Traveling  Salesman  to  Re- 
ceive Payment. — It  is  a  well  established 
rule  of  commercial  law  that  traveling 
salesmen,  merely  taking  orders  for,  but 
not  delivering,  goods,  have  no  implied 
authority  to  receive  payment  or  make 


collections.  Nor  can  such  salesmen  ab- 
rogate this  rule  by  falsely  holding 
themselves  out  as  members  of  the 
firm  they  represent.  The  person  who 
deals  with  them  on  such  false  repre- 
sentations, and  pays  money  to  them 
by  reason  thereof,  does  so  at  his  own 
risk  and  peril,  and  must  bear  the  loss 
occasioned  thereby.  Crawford  v,  Whit- 
taker,  42  W.  Va.  430,  26  S.  E.  516. 
2.   Authority  to  Collect. 

Medium  of  Payment. — An  attorney 
at  law  employed  to  collect  a  debt  may 
receive  payment  in  money,  but  has  no 
right  to  accept  anything  else  in  satis- 
faction, without  express  authority. 
Wilkinson  v.  Holloway,  7  Leigh  277; 
Smock  V.  Dade,  5  Rand.  639;  Smith  v. 
Lamberts,  7  Gratt.  138;  Harper  v.  Har- 
vey, 4  W.  Va.  539;  Wiley  v.  Hahood,  ID 
W.  Va.  221;  Spence  v.  Rose,  28  W.  Va. 
333;  Willis  v.  Gorrell,  102  Va.  746,  47 
S.  E.  826;  Smith  v.  Powell,  98  Va.  431, 
36  S.  E.  622;  Mann  v,  Robinson,  19  W. 
Va.  49. 

An  agent,  with  authority  to  collect  a 
note  of  his  principal  which  is  payable 
in  money,  has  no  authority  to  receive 
in  payment  of  such  note  anything  but 
money.  If  in  such  case  the  agent  re- 
ceives from  the  debtor  notes  or  claims 
on  a  third  party  in  payment  of  such 
note,  that  will  not  constitute  a  payment 
unless  the  claims  so  received  are 
actually  collected  by  the  agent.  Spence 
V,  Rose,  28  W.  Va.  333;  Willis  v.  Gor- 
rell, 102  Va.  746,  47  S.  E.  826;  Smith 
V.  Powell,  98  Va.  431,  36  S.  E.  522. 

Confederate  states  treasury  notes 
were  not  such  money  as  an  attorney 
could  receive  in  payment  of  his  client's 
note,  the  principal  being  a  citizen  of 
the  United  States  at  the  time.  Harper 
V,  Harvey,  4  W.  Va.  539. 

An  authority  by  the  plaintiff  in  a 
judgment  to  an  agent  in  December, 
1861,  to  receive  from  the  debtor  the 
principal  and  interest  of  the  judgment, 
and  to  remit  the  costs,  did  not  author- 
ize the  agent  to  receive  the  payment  in 
confederate  money  on  the  10th  of  Feb- 
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ruary,  1863.  Ewart  v.  Saunders,  25 
Gratt.  203. 

It  may  be  conclusively  inferred  from 
facts  and  circumstances  shown  in  evi- 
dence, that  an  attorney  during  the  late 
civil  war,  was  authorized  by  his  client, 
to  receive  payment  on  a  claim  in  his 
hands,  in  confederate  money,  all  the 
parties  being  and  residing  at  the  time 
within  the  confederate  lines.  Ellis  v. 
Heptinstall,  8  W.  Va.  388. 

Where  an  agent  to  receive  payment 
of  the  purchase  price  of  land  upon  its 
becoming  due  was  directed  by  his  prin- 
cipal in  the  spring  to  collect  the  first 
payment,  which  became  due  in  the  fall, 
and  have  it  ready  for  him  upon  his  re- 
turn to  the  state,  and  the  agent  col- 
lected it  in  confederate  money  which 
had  not  depreciated  sensibly  at  that 
time,  it  was  held  that  the  principal 
must  bear  the  loss  where  he  did  not 
return  to  the  state  in  the  fall  and  the 
bond  subsequently  became  worthless 
while  in  the  agent's  hands.  Pilson  v. 
Bushong,  29  Gratt.  229. 

Where  an  agent  to  collect  the  pur- 
chase price  of  land  for  his  principals 
who  were  nonresidents  during  the  war 
was  induced  by  the  debtor  by  a  threat 
of  having  the  debt  confiscated,  to  re- 
ceive payment  in  confederate  money, 
it  was  held  that  since  he  acted  in  good 
faith  he  was  not  to  be  held  liable  for 
the  loss  sustained  by  the  depreciation 
of  the  currency  Pilson  v,  Bushong,  29 
Gratt.  229. 

To  Execute  Release. — After  an  attor- 
ney who  has  in  his  hands  a  debt  for  col- 
lection reports  the  same  as  properly 
secured,  and  both  debtor  and  creditor 
thereafter  treat  the  debt  so  secured  as 
an  investment,  and  the  debtor  reg- 
ularly, for  a  period  of  ten  years,  pays 
the  semiannual  interest  directly  to  the 
creditor,  the  debt  cannot  thereafter  be 
regarded  as  in  the  hands  of  the  attor- 
ney for  collection,  although  he  still 
retains  the  evidence  of  it;  and  his  re- 
lease of  the  security  therefor,  without 
further  authority  from  the  creditor,  or 


subsequent  ratification  by  him,  will  not 
defeat   the   creditor's    right   to   the   se- 
curity given   for   his   debt.     Willis  v, 
Gorrell,  102  Va.  746.  47  S.  E.  826. 

Express  Authority  to  Collect  Rents.— 
Authority  from  a  landlord  to  an  agent 
to  receive  tenants  for  his  property, 
"receive  rents  and  pay  for  repairs  and 
in^urance,"  does  not  authorize  the 
agent  to  sue  out  a  distress  warrant  for 
rent  in  arrear,  and  levy  it  on  the  prop- 
erty of  the  tenant.  Fishburne  v.  Englc- 
dove,  91  Va.  549,  22  S.  E.  354. 
8.  Authority  to  Confess  Judgment. 

An  agent  authorized  to  confess  judg- 
ment, may  confess  judgment  with  a 
stay  of  execution.  Calwells  v.  Sheilds, 
2  Rob.  305.  He  may  also  do  so  before 
the  action  is  brought.  Ins.  Co.  v.  Bar- 
ley, 16  Gratt.  363.  It  is  not  necessary 
that  such  agent  or  attorney  in  fact,  be 
an  attorney  at  law.  Ins.  Co.  v.  Barley, 
16  Gratt.  363. 

4.  Authority  to  Dismiss  Suit. 

A  special  agent  who  is  authorized  to 
dismiss  the  suit  of  his  principal  only  on 
special  terms  designated  in  writing 
transgresses  his  authority  in  dismising 
the  suit  on  any  other  terms,  without  the 
knowledge  of  his  principal,  and  the 
right  of  the  principal  to  prosecute  a 
new  suit  for  the  same  debt,  and  to 
recover  judgment  therefor  against 
principal  and  surety  is  unaffected  by 
such  dismissal.  Winfree  v.  First  Nat. 
Banks  of  Lexington,  97   Va.   83,  33   S. 

E.  375. 

5.  Authority  to  Execute  Deed  of  Con- 

veyance. 
A  deed  executed  by  an  attorney  in 
fact,  purporting  to  convey  real  estate 
with  general  warranty,  under  a  power 
of  attorney  authorizing  only  a  quit- 
claim deed,  has  the  effect  to  quitclaim 
on  the  part  of  the  principal  although  he 
is  not  bound  by  the  warranty.  Robin- 
son V.  Lowe,  50  W.  Va.  75,  40  S.  E.  454. 

F.  A  QUESTION  OF  FACT. 

The  jury,  under  the  instruction  of  the 
court,  must  determine,  from  the  facts 
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of  the  case,  the  existence,  nature,  and 
extent  of  the  power  and  authority  of 
the  agent  of  an  insurance  company. 
Coles  V.  Jefferson  Ins.  Co.,  41  W.  Va. 
261,  23  S.  E.  732. 

IV.  Maimer  of  Executing 
Authority. 

A.  MANNER  OF  SIGNING. 

Commercial  Paper. — Where  a  prom- 
issory note  is  made,  or  a  bill  of  ex- 
change drawn  in  the  name  of  the  agent, 
without  showing  the  name  of  the  prin- 
cipal on  the  face  of  the  instrument,  as 
a  general  rule  the  agent  only,  and  not 
the  principal,  is  liable.  The  intention 
of  the  parties  in  such  a  case  is  too 
plainly  expressed  to  admit  of  any  doubt, 
or  to  require  any  aid  from  the  light  of 
surrounding  circumstances.  Walker  v. 
Christian,  21  Gratt.  295. 

In  Exchange  Bank  v.  Lewis  County, 
28  W.  Va.  273,  the  court  held  that  a 
note  signed  "James  Bennett,  Agent  for 
Lewis  County,"  to  be  the  individual 
note  of  James  Bennett.  The  court 
going  further  says,  "The  best  mode  for 
an  agent  to  sign  a  note  for  his  principal, 
so  that  it  may  clearly  appear  he  is  the 
mere  scribe  of  the  principal,  is  as  fol- 
lows: "A.  B.  by  his  attorney  or  agent 
C.  D.,"  or  "A.  B.  by  C.  D." 

In  Early  v.  Wilkinson,  9  Gratt.  68,  a 
note  signed  "Robert  H.  Early, 

[For  Sam'l  H.  Early.]" 
was  held  to  be  the  note  of  Robert  H. 
Early. 

In  Rand  v.  Hale,  3  W.  Va.  495,  Hale 
was  sued  on  a  draft,  drawn  by  Chas.  F. 
Hale,  Pres't,  as  president  of  the  Forest 
Hill  Mining  &  Manf.  Co.  in  payment  of 
grain,  etc.,  delivered  to  said  company 
by  the  plaintiffs.  Brown,  P.,  in  holding 
Hale  personally  liable  on  the  draft 
said:  "The  learned  counsel  for  the  de- 
fendant has  argued  with  force  and  in- 
genuity to  show  that  upon  the  case 
made,  the  Forest  Hill  Mming  and 
Manufacturing  Company  was  liable* 
However  that  may  be,  it  is  not  nec- 
essary to  the  determination  of  this  case, 


nor  is  it  the  inquiry  we  are  called  on  to 
investigate.  The  true  question  is, 
whether  or  not  the  defendant  is  liable. 
And  after  a  careful  consideration  of 
the  subject  and  a  review  of  the  authori- 
ties cited  in  the  argument.  I  am  led  to 
the  conclusion,  without  hesitation  or 
doubt,  that  the  defendant  was  liable 
personally  on  the  bill  of  exchange, 
which  as  between  him  and  the  holder 
is  his  own  individual  contract  and  un- 
dertaking; in  other  words,  it  purports 
on  its  face  to  be  the  order  of  the  de- 
fendant and  the  addition  of  the  word 
'Pres't*  to  his  signature  does  not  shift 
the  responsibilities  from  him  to  the 
company  of  which  he  was  the  presi- 
dent, so  far  as  the  plaintiffs  are  con- 
cerned." 

The  following  was  held  to  be  the 
individual  note  of  the  parties  signing 
it  and  they  were  held  personally  liable 
thereon:  "Sixty  days  after  date,  we 
promise  to  pay  to  the  order  of  A.  three 
hundred  and  forty-two,  25-100,  dollars. 

William  Scott, 
President   of   Blannerhasset    Oil    Co. 
W.  H.  Horner, 
Treasurer. 
Scott  V.  Baker,  3  W.  Va.  285. 

But  while  the  courts  should  generally 
refuse  to  allow  a  recovery  against  one 
person  on  a  negotiable  instrument  made 
by  another,  on  proof  that  the  latter  was 
acting  as  his  agent,  yet  a  person  may 
make  the  signature  of  another  his  own 
by  using,  or  allowing  it  to  be  used  as 
such  in  the  course  of  his  business,  and 
that  he  will  and  should,  under  such  cir- 
cumstances when  clearly  proved,  be  as 
much  bound  as  if  his  own  name  was 
affixed  to  the  bill  or  other  negotiable 
instrument  in  question.  Devendorf  v. 
West  Virginia  Oil  nnd  Oil  Land  Com- 
pany. 17  W.  Va.  135. 

A  power  of  attorney  to  draw,  endorse 
and  accept  bills,  in  the  name  of  the 
principal,  does  not  authorize  the  attor- 
ney to  draw  a  bill  in  the  joint  names  of 
himself  and  his  principal.  Stainback  v. 
Read,  11  Gratt.  281. 
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Instruments  under  Seal. — No  par- 
ticular form  of  words  is  necessary  in 
the  signature  of  a  deed  by  an  attorney 
in  fact;  provided  the  act  be  done  in  the 
name  of  his  principal.  It  is  therefore 
indifferent  whether  he  sign  it  "B.  W., 
attorney  for  R.  C,"  or  "R.  C.  by  B.  W., 
his  attorney."  Jones  v.  Carter,  4  Hen. 
&  M.   184. 

"It  is  a  sufficient  execution  of  a  deed 
by  an  attorney  in  fact  for  his  principal, 
if  he  signs  the  name  of  the  principal 
with  a  seal  annexed,  stating  it  to  be 
done  by  him  as  attorney  for  the  prin- 
cipal; or  if  he  signs  his  own  name  with 
a  seal  annexed,  stating  it  to  be  for  the 
principal."  Shanks  v.  Lancaster,  5 
Gratt.  110,  119. 

The  signing  by  the  agent  in  his  own 
name  is  sufficient  to  take  the  case  out 
of  the  statute  of  frauds.  Conaway  v. 
Sweeney,  24  W.  Va.  643;  Yerby  v, 
Grigsby,  9  Leigh  387. 

But  where  a  deed  for  the  conveyance 
of  land,  purporting  to  be  made  by  A, 
attorney  in  fact  for  B,  witnesses  "that 
the  said  attorney  in  fact.  A,  for  and  in 
consideration,  etc.,  doth  release  and 
quitclaim,  etc.,"  and  concludes,  "in  testi- 
mony whereof  the  said  B  hath  here- 
unto set  his  hand  and  seal,"  but  is 
signed  with  the  name  of  A  (not  styled 
attorney)  a  scroll  being  annexed  to  the 
signature,  this  is  not  the  deed  of  B  and 
does  not  convey  his  title  to  the  land. 
Martin  v.  Flowers,  8  Leigh  158. 

So  where  S  gives  G  power  of  attor- 
ney to  execute  any  bond,  to  the  amount 
of  $25,000.00,  which  the  county  court 
may  require  S  to  give  for  the  faithful 
discharge  of  his  duties  as  treasurer  of 
said  county,  and  the  court  requires 
bond  of  $40,000.00  which  G  executes, 
this  is  not  the  bond  of  S.  Stovall  v. 
Commonwealth,  84  Va.  246,  4  S.  E.  379. 

M  gives  to  J  a  power  of  attorney  to 
sell  her  lands  in  the  county  of  R,  with 
power  to  J  to  appoint  other  agents  or 
attorneys.  J  executes  a  power  to  C  to 
sell  the  lands,  but  the  power  only 
authorizes  C  to  act  in  the  name  of  J, 


and  it  is  signed  by  J  in  his  own  name, 
without  any  reference  to  his  principaL 
This  power  does  not  authorize  C  to 
convey  the  land  as  attorney  of  ^L 
Stinchcomb  v.  Marsh,  15  Gratt.  202. 

If  persons  contracting  by  a  charter 
party,  under  seal,  bind  themselves  each 
to  the  other,  as  on  the«r  own  behalf, 
each  may  maintain  an  action  for  cove- 
nant broken,  against  the  other  in  his 
individual  capacity;  notwithstanding 
they  were  described,  in  the  intro- 
ductory part  of  the  instrument,  and  in 
their  signatures,  as  agents  for  other 
persons.  Hartshorne  v.  Whittles,  3 
Munf.  357. 

Parol  Evidence  to  Explain  Mean- 
ing.— In  an  action  of  assumpsit  against 
one  signing  an  order,  given  in  payment 
of  cattle,  individually,  parol  evidence  is 
admissible  to  show  that  the  person 
upon  whom  it  was  drawn  was  chief 
commissary  for  the  district  in  the  con- 
federate states  service,  and  that  the 
signer  was  his  agent  and  as  such 
boujht  the  cattle  from  the  payee,  who 
knew  that  he  was  buying  as  agent. 
Walker  v.  Christian,  21  Gratt.  291. 
But  see  Ruckman  v,  Lightner,  24 
Gratt.  19. 

Where  the  president  of  a  railroad 
company  signs  his  name  without  any 
addition,  to  a  due  bill  acknowledging, 
that  there  was  due  the  payee  a  cer- 
tain sum  for  labor  performed,  it  was 
held  that  parol  evidence  was  admissi- 
ble to  show  whether  the  work  was  per- 
formed for  the  president  or  for  the 
company.  Richmond,  etc.,  R.  Co.  v. 
Snead,  19  Gratt.  354. 

B.    JOINT  POWER  TO  BE  EXER- 
CISED  JOINTLY. 

A  joint  power  to  several  persons 
must  be  jointly  exercised.  Union  Bank 
V.  Beirne,  1  Gratt.  226. 

V.    Delegation  of  Authority. 

An  agent  who  has  a  bare  power  or 
authority  must,  as  a  general  rule,  exe- 
cute it  himself,  and  cannot  delegate  the 
power  to  another.     Smith  v,  Lowther^ 
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35  W.  Va.  300,  13  S.  E.  999;  Rohrbough 
tf.  Express  Co.,  50  W.  Va.  153,  40  S.  E. 
398. 

Where  an  agent  of  an  express  com- 
pany entrusts  to  another  in  the  office 
with  him,  but  not  in  the  employ  of  the 
express  company,  the  transaction  of  its 
business,  under  his  supervision  and  con- 
trol, and  without  the  knowledge  of  the 
company,  and  such  employee  of  the 
agent  goes  out  and  solicits  deposits  of 
money  with  him  in  exchange  for  money 
orders  of  the  company,  and  so  receives 
money  and  issues  such  orders,  without 
requiring  payment  of  the  usual  fees  or 
charges  upon  such  orders,  and  absconds 
with  the  money,  the  person  making 
such  deposit,  does  it  knowing  such  issue 
of  orders  is  beyond  the  power  of  the 
agent  for  whom  such  employee  professes 
to  act,  and  he  cannot  recover  from  the 
company  on  the  orders.  Rohrbough  v. 
Express  Co.,  50  W.  Va.  149,  40  S.  E. 
398. 

And  it  has  been  held  that  a  trustee 
named  in  a  deed  of  trust  must  conduct 
the  sale  in  person  and  cannot  delegate 
it  to  another.  Smith  v,  Lowther,  35  W. 
Va.  300,  13  S.  E.  999.  See  the  title 
DEEDS  OF  TRUST. 

"When  an  agent  is  engaged  to  per- 
form acts  of  a  purely  minis  erial  or 
mechanical  character,  or  acts  which  do 
not  call  for  the  exercise  of  judgment, 
discretion,  or  skill,  in  respect  to  acts 
other  than  such  as  are  ministerial,  he 
may  authorize  another  to  perform 
them."  Rohrbough  v.  Express  Co.,  50 
W.  Va.  153,  40  S.  E.  398. 

Where  a  known  usage  of  trade  justi- 
fies, or  necessity  requires,  the  employ- 
ment of  subagents,  such  agents  may  be 
employed,  but  only  to  perform  minis- 
terial acts.  The  agent  himself  must  de- 
termine by  his  own  judgment  and  dis- 
cretion what  should  be  done  and  he 
may  then  authorize  persons  to  carry 
into  effect  the  purposes  of  his  employ- 
ment. He  cannot,  however,  turn  his 
principal's  business  over  to  the  judg- 


ment and  discretion  of  another  and 
bind  his  principal  by  the  acts  and  con- 
duct of  the  latter.  Rohrbough  v.  Ex- 
press Co.,  50  W.  Va.  152,  40  S.  E.  398. 

And  an  agent  may  employ  clerks, 
whose  acts,  if  done  in  his  name,  and 
recognized  by  hi  \  either  specially  or 
according  to  his  usual  mode  of  dealing 
with  them,  will  be  regarded}  as  his  acts, 
and,  as  such,  binding  on  the  principal. 
Rohrbough  v,  U.  S.  Express  Co.,  50 
W.  Va.  149,  40  S.  E.  398. 

Attomejrs  at  law  arc  selected  by  the 
parties  for  their  ability,  learning,  integ- 
rity and  fidelity  and  their  duties  and 
powers  are  not  of  a  nature  to  be  dele- 
gated to  others.  Others  may  indeed 
be  requested  or  appointed  by  them  to 
act  in  their  places,  but  such  appoint- 
ment must  be  first  authorized  or  sub- 
sequently ratified  by  the  client  in  order 
to  give  it  validity.  Ellis  v.  Heptinstall, 
8  W.  Va.  388.  See  the  title  ATTOR- 
NEY AND  CLIENT. 

The  council  or  governing  body  of  a 
city  upon  whom  public  powers  or  trusts 
are  conferred  by  law  cannot  delegate 
the  exercise  of  these  powers  to  a  com- 
mittee or  others.  McCrowell  v.  Bris- 
tol, 89  Va.  652,  16  S.  E.  867;  Beal  v. 
Roanoke,  90  Va.  77,  17  S.  E.  738.  See 
the  title  MUNICIPAL  CORPORA- 
TIONS. 

A  deed  of  trust  for  pajrment  of  debts 
authorizing  the  trustee  to  appoint 
agents,  and  providing  that  he  shall  only 
be  liable  for  the  omissions  or  defaults 
of  the  agents  does  not  discharge  the 
trustee  from  the  oblij^alion  to  select 
fit  agents,  and  to  hold  them  to  a  strict 
and  prompt  responsibility  for  their  acts. 
And  this  is  the  extent  of  his  liability 
without  such  a  provision  in  the  deed. 
Gordon  v.  Cannon,  18  Gratt.  387. 

Where  a  testator  owned  land  in  Ar- 
kansas, and  there  was  no  agent  of  his 
there,  it  was  held  that  the  executor  in 
Virginia  might  employ  and  pay  an 
agent  to  attend  to  it.  Crouch  v.  Davis, 
23  Gratt.  63. 
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VL  Rights,  Duties  and  liabil- 
ities between  Principal  and 
Agent. 

A.   OP  AGENT  TO  PRINCIPAL. 
1.  Duty  to  Pollow  Instructions. 

In  General. — It  is  the  duty  of  the 
agent  to  observe  the  terms  of  his  au- 
thority or  instructions  and  to  act  in 
accordance  therewith,  and  if  he  departs 
from  his  instructions  he  is  liable  to  the 
principal  for  a  resulting  loss.  Hopkins 
V.  Blane,  1  Call  362;  Clark  v.  Gordon, 
35  W.  Va.  735,  14  S.  E.  255;  Maloney 
V.  Barr,  27  W.  Va.  381;  Howatt  v. 
Davis,  5  Munf.  34;  Ruffner  v.  Hewitt,  7 
W.  Va.  585. 

Where  the  principal  appoints  an 
agent  to  buy  grain,  and  the  agent  buys 
tobacco,  the  seller  of  the  tobacco  can- 
not recover  of  the  principal.  Hopkins 
V.   Blane,  1  Call  362. 

Sale  on  Credit  Contrary  to  Instruc- 
tions.— Assumpsit  will  lie  hy  a  principal 
against  an  agent  to  recover  the  value 
of  goods  sold  on  credit  by  the  agent  to 
insolvent  persons  contrary  to  positive 
instructions,  and  in  such  an  action  it 
is  not  necessary  to  aver  in  the  declara- 
tion, that  there  was  an  express  contract 
between  them  not  to  sell  on  credit, 
but  it  is  suflficient  to  aver  that  the  sale 
was  made  in  violation  of  the  plamtiff's 
mstructions,  and  that  thereby  the  value 
of  the  goods  was  lost.  Maloney  v. 
Barr,  27  W.  Va.  381. 

Failure  to  Stop  in  Transitu  Contrary 
to  Instructions. — If  a  factor,  or  agent, 
Jiaving  sold  goods  belonging  to  his 
principal,  be  ordered  by  him  while  they 
are  yet  in  transitu,  not  to  deliver  them 
to  the  buyer,  of  whose  solvency  doubts 
are  entertained,  and  he  deliver  them 
notwithstanding  such  order,  and  with- 
out demandmg  security  for  his  indem- 
nity; the  principal  is  entitled  to  an  ac- 
tion against  him,  in  case  the  buyer 
should  prove  insolvent.  Howatt  v. 
Davis,  5  Munf.  34. 

And  such  right  of  action  ,  is  not 
waived    or   abandoned    by    expressions 


used  in  letters  from  the  principal  after 
the  delivery  of  the  goods,  seeming  to 
import  an  agreement  to  look  to  the 
buyer  for  payment,  and  not  to  the 
factor;  nor  by  the  principal's  permitting 
considerable  time  to  elapse  before  he 
informs  the  factor,  categorically,  that 
he  will  look  to  him,  and  not  to  the 
buyer  for  satisfaction;  provided  .such 
expressions  and  such  delay,  on  the  part 
of  the  principal,  may  have  been  occa- 
sioned by  the  factors  failing  to  make  a 
full  and  fair  disclosure  of  all  facts  and 
circumstances  necessary  to  enable  the 
principal  to  decide  upon  the  subject, 
and  which  it  was  the  duty  and  in  the 
power,  of  the  factor  to  have  given.  Ho- 
watt V.  Davis,  5  Munf.  34. 

When  Agent  Justified  in  Disregard- 
ing Original  Instructions. — Where  an 
agent  was  instructed  by  his  principal 
to  invest  money,  which  was  to  come 
into  his  hands,  in  bonds  of  a  particular 
description,  and  at  the  time  when  the 
money  was  collected  by  the  agent  the 
bonds  had  advanced  70  or  80  per  cent, 
above  the  price  at  which  they  were 
quoted  when  the  instructions  were 
given,  it  was  held  that  the  agent  was 
justified  in  writing  the  principal  inquir- 
ing whether  he  should  invest  at  the  ad- 
vanced price,  and  where  he  received 
no  answer  to  his  inquiry  he  was  not 
liable  to  the  principal  for  loss  sustained 
owing  to  a  subsequent  advance  in  the 
bonds.  Bernard  v.  Maury,  20  Gratt. 
434. 

"With  regard  to  instructions,  there 
are  two  qualifications  which  are  nat- 
urally and  necessarily  implied  in  every 
case  of  mercantile  agency.  The  one  is 
that  they  are  applicable  only  to  the  or- 
dmary  course  of  things.  And  the  agent 
will  be  justified  in  cases  of  unforeseen 
emergency,  in  deviating  from  them.'* 
Anderson,  J.,  in  Bernard  v,  Maury,  20 
Gratt.  434. 

Effect  as  to  Third  Persons  of  Disre- 
gard of  Private  Instructions. — Where  a 
principal  has  held  an  agent  out  to  the 
public  as  having  full  power  and  author- 
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ity.his  acts  are  nevertheless  binding 
upon  the  principal  as  regards  innocent 
third  persons  although  he  disregards 
specific  instructions  as  to  the  modes  of 
executing  his  power.  Rohrbough  v.  U. 
S.  Express  Co.,  50  W.  Va.  149,  40  S.  E. 
398. 
8.  Diligence  Required  of  Agents. 

In  General. — An  agent  must  exercise 
a  fair  discretion  and  act  in  good  faith 
with,  respect  to  the  subject  of  the 
agency.  Myers  v,  Zetelle,  21  Gratt.  734; 
Windon  v.  Stewart,  43  W.  Va.  714,  28 
S.  E.  776;  Jones  v.  Jones,  86  Va.  852, 
11  S.  E.  426;  Elliott  v,  Howell,  78  Va. 
307;  Wayland  v.  Crank,  79  Va.  609; 
Cooper  V,  Cooper,  77  Va.  204;  Hale  v. 
Wall,  22  Gratt.  433;  Crouch  v,  Davis, 
23  Gratt.  99;  Mills  v.  Mills,  28  Gratt. 
479;  Elliott  v.  Carter,  9  Gratt.  541; 
Davis  V.  Harman,  21  Gratt.  194; 
Thomson  v,  Brooke,  76  Va.  160;  Pars- 
ley V,  Martin,  77  Va.  381;  Pidgeon  v. 
Williams,  21  Gratt.  251;  Douglass  v. 
Stephenson,  75  Va.  747;  Dickinson  v. 
Helms,  29  Gratt.  462. 

An  attorney  in  fact  undertaking  to 
have  a  tract  of  land  (with  the  situation 
of  which  he  does  not  profess  himself 
personally  acquainted)  surveyed  for  a 
part  thereof,  and  upon  terms  "in  case 
the  land  cannot  be  found,  to  have  a 
proportional  part  of  the  damages  which 
may  be  recovered  by  his  employer  of 
the  person  of  whom  he  bought,  and  a 
proportional  part  of  his  expenses  paid," 
is  n(jt  bound  to  have  it  done  at  all 
events;  but  only  to  a  faithful  perform- 
ance, according  to  the  best  information 
he  can  obtain.  Where  the  attorney 
in  fact  was  imposed  upon  by  the 
county  surveyor,  and,  in  conse- 
quence of  such  imposition  had  a  survey 
made  of  land  not  purchased  by  his  em- 
ployer, he  was  held  not  responsible  for 
his  mistake,  and  not  thereby  barred  of 
his  claims  under  the  contract.  Betts  v. 
Cralle,  1  Munf.  238. 

Failure  to  Sue  for  Debt  Left  for  Col- 
lection.— A  holds  the  bond  of  B,  twelve 
years   old,   and    she    puts    it   into   the 


hands  of  H  for  collection.  They  are 
all  relations,  and  all  members  of  the 
Menonist  church,  the  rules  of  which 
forbid  members  to  sue  each  other.  H 
does  not  collect  the  money;  and  after 
the  death  of  A,  her  administrator  sues 
H  for  negligence  in  failing  to  collect 
the  money.  These  are  the  facts  which 
may  be  considered  by  the  jury  on  the 
question  of  negligence.  Blosser  r. 
Harshbarger,  21  Gratt.  214. 

Where  Agent  Acts  without  Compen- 
sation.— An  agent  without  reward  will 
not  be  required  to  use  more  diligence 
than  would  be  used  by  a  prudent  man 
in  the  management  of  his  own  affairs. 
Pate  V.  M'Clure,  4  Rand.  164. 

Losses  Not  Resulting  from  Neglect. 
— If  the  agent  acts  within  his  power, 
in  good  faith,  in  the  exercise  of  a  fair 
discretion  and  in  the  same  manner  in 
which  he  would  probably  have  acted  if 
the  subject  had  been  his  own,  he  will 
not  be  held  responsible  for  any  loss. 
Myers  v.  Zetelle,  21  Gratt.  734;  Win- 
don V.  Stewart,  43  W.  Va.  714,  28  S.  E. 
776;  Jones  v.  Jones,  86  Va.  852,  11  S. 
E.  426;  Elliott  v.  Howell,  78  Va.  307; 
Wayland  v.  Crank,  79  Va.  609;  Cooper 
V.  Cooper,  77  Va.  204;  Hale  v.  Wall,  22 
Gratt.  433;  Crouch  v.  Davis,  23  Gratt. 
99;  Mills  v.  Mills,  ^8  Gratt.  479;  El- 
liott V.  Carter,  9  Gratt.  541;  Davis  v, 
Harman,  21  Gratt.  194;  Thomson  v. 
Brooke,  76  Va.  160;  Parsley  v.  Martin, 
77  Va.  381;  Pidgeon  v.  Williams,  21 
Gratt.  251;  Douglass  v.  Stephenson,  75 
Va.  747;  Dickinson  v.  Helms,  29  Gratt. 
462. 

Z.,  a  foreigner,  who  had  lived  some 
years  in  Richmond,  was  the  owner  of 
a  house  and  lot  in  the  city,  and  some 
furniture,  and  he  held  debts  due  to  him, 
and  among  them  the  bond  of  P.  for 
$5,000,  bearing  interest,  and  due  in  No- 
vember, 1865,  secured  upon  a  house  and 
lot.  Z.  having  determined  to  leave  the 
country  with  his  family  for  an  indefi- 
nite time,  on  the  9th  of  September, 
1861,  executed  a  power  of  attorney  to 
M.  and  C.  by  which  he  conferred  on 
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them  the  most  ample  powers  and  the 
largest  discretion  for  the  management 
oi  his  business  and  the  disposition  of 
his  property.  On  the  same  day  Z.  and 
his  wife  conveyed  to  M.  and  C.  his 
house  and  lot,  in  trust  to  rent  or  sell 
it  at  their  discretion,  and  pay  him  the 
proceeds.  He  then  left  the  country, 
and  M.  and  C.  received  no  communica- 
tion from  him,  and  had  no  knowledge 
of  his. residence  until  1865,  when  here- 
turned  to  Richmond.  In  the  meantime 
they  received  payment  of  the  debts 
due  Z.  and  also  of  the  debts  of  F.  be- 
fore it  fell  due,  and  they  sold  the  house 
and  lot;  and  in  1863  invested  all  the 
funds  in  their  hands  in  confederate 
bonds  for  Z.  There  was  no  question 
of  the  bona  fides  of  M.  and  C.  in  all 
that  they  did.  Held,  they  are  not  re- 
sponsible to  Z.  for  the  loss  which  oc- 
curred by  the  investment  in  confeder- 
ate bonds;  nor  is  P.  liable  to  him  for 
his  debt.  Myers  v.  Zetelle,  21  Gratt. 
733. 

Where  money  received  by  an  execu- 
tor during  the  war,  belonging  to  a  citi- 
zen of  Indiana,  was  confiscated  by  the 
confederate  government,  it  was  held, 
that  the  confederate  government  in  the 
exercise  of  her  belligerent  rights,  had 
authority  to  confiscate  the  property  of 
alien  enemies,  and  the  executor  is  not 
responsible  for  the  money  confiscated. 
Newton  v.  Bushong,  22  Gratt.  628,  12 
Am.   Rep.   553. 

If  the  person  with  whom  bonds  are 
left  for  collection  puts  them  into  the 
hands  of  a  lawyer  to  collect,  he  is  not 
further  responsible,  except  for  moneys 
received  from  the  lawyer.  Hawkins  v. 
Minor,  5  Call  118. 

8.    Good  Faith  in  Dealing  with  Prin- 
cipal, 
a.   Fiduciary  Character  of  Relation. 

The  relations  of  principal  and  agent, 
attorney  and  client,  come  under  the 
equitable  doctrine  that  any  person  who 
occupies  a  fiduciary  relation  to  another, 
is  bound  not  to  exercise  to  the  benefit 
of  himself  and  to  the  prejudice  of  the 


party,  to  whom  he  stands  in  such  re- 
lation, any  of  the  powers  or  rights, 
or  any  knowledge  or  advantage  of  any 
description  which  he  derives  from  such 
confidential  position.  Newcomb  v. 
Brooks,  16  W.  Va.  58,  citing  Carter, 
etc.  V.  Harris,  4  Rand.  204;  Buckles 
V.  LaflFcrty,  2  Rob.  292;  Segar  v,  Ed- 
wards, 11  Leigh  213. 

Loyalty  to  his  trust  is  the  most  im- 
portant duty  which  an  agent  owes  to 
his  principal.  The  dealings  of  an  agent 
with  his  principal  are  closely  scruti- 
nized, and  the  voidable  acts  of  the 
agent  will  not  be  deemed  to  have  been 
confirmed  by  the  principal  except  after 
the  fullest  disclosure  by  the  agent. 
Confirmation  must  be  a  solemn  and  de- 
liberate act  of  the  principal,  after  full 
disclosure  by  the  agent.  If  the  prin- 
cipal's right  to  impeach  a  transaction 
be  concealed  from  him,  or  a  free  dis- 
closure be  not  made  to  him  of  every 
circumstance  which  is  material  for  him 
to  know,  or  if  confirmation  takes  place 
under  pressure  or  constraint,  or  by  the 
exercise  of  undue  influence,  or  under 
the  delusion  that  the  original  transac- 
tion is  binding  on  him,  or  if  it  be  merely 
a  continuation  of  the  original  transac- 
tion, the  confirmation  amounts  to  noth- 
ing. Francis  v.  Cline,  96  Va.  201,  31 
S.  E.  10;  Gibbons  v.  Jackson,  10  Leigh 
364. 

One  who  is  an  agent  in  some  re- 
spects for  another,  and  suffers  himself 
to  be  consulted  and  advised  with  as 
agent  in  other  transactions  of  the  prin- 
I  cipal,  will  not  be  permitted  to  take  ad- 
vantage of  any  irregularity  in  the 
course  pursued  for  the  principal;  es- 
pecially if  that  irregularity  proceeded 
from  his  own  advice.  Staples  v.  Web- 
ster, 5  Call  261;  Neilson  v.  Bowman,  29 
Gratt.  732. 

An  agent  to  buy  or  sell,  or  to  act  in 
any  other  business,  will  not  be  per- 
mitted to  make  profits  for  himself  out 
of  the  transaction.  All  profits  or  ad- 
vantages made,  or  contracted  for  by 
him  in  the  business,  beyond  the  ordi- 
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nary  compensation  to  be  paid  by  his 
prncipal,  enure  to  the  benefit  of  his 
principal.  And  this  rule  applies  equally 
to  promoters  of  a  corporation  who,  like 
agents,  occupy  a  fiduciary  relation  to 
the  new  corporation.  Central  Land  Co. 
V,  Obenchain,  92  Va.  130,  22  S.  E.  876; 
Segar  v,  Edwards,  11  Leigh  213. 

Neither  agents  nor  subagents  nor  at- 
torneys nor  assistances  thereto,  can 
withhold  from  principal  or  client  infor- 
mation acquired  by  them  in  the  exer- 
cise of  such  agency  or  attorneyship, 
and  use  the  same  to  extort  an  increased 
compensation  from  such  principal  or 
client,  or  coerce  such  principal  or  client 
into  a  contract  he  would  not  enter  into 
upon  full  information.  Dorr  v.  Cam- 
den, 55   W.   Va.  226,  46  S.   E.   1014. 

A  factor  indebted  to  his  principal  can- 
not sell  the  property  of  the  principal  to 
pay  indorsements  in  the  course  of  his 
factorage.  Alexander  v,  Morris,  3  Call 
89. 

Nor  can  a  factor  buy  up  the  debts  of 
his  principal  at  an  under  rate,  and 
claim  credit  for  their  nominal  amount; 
but,  in  such  case,  he  will  only  be  al- 
lowed what  he  actually  paid,  although 
the  purchase  was  made  after  the  factor- 
age had  ceased,  and  the  principal  had 
brought  suit  for  an  account.  Alexander 
V,  Morris,  3  Call  89. 

b.   Agent  to  Sell  Purchasing  for  Him- 
self. 

An  agent  to  sell  cannot  become  a 
purchaser  except  after  the  fullest  dis- 
closure to  his  principal  of  all  facts 
which  may  effect  his  interest,  since  the 
relation  between  the  parties  is  one  of 
trust  and  confidence  requiring  the  ut- 
most good  fa'h  on  the  part  of  the 
agent.  Halsey  v.  Monteiro,  92  Va.  581, 
24  S.  E.  258;  Colbert  v.  Shepherd,  89 
Va.  401,  16  S.  E.  246;  Lamar  v.  Hale, 
79  Va.  158;  Statham  v.  Ferguson,  25 
Gratt.  40;  Francis  v,  Kline,  96  Va.  201, 
31  S.  E.  10;  Moseley  v.  Buck,  3  Munf. 
232;  Bell  v.  Bell,  3  W.  Va.  183;  Lane  v. 
Black,  21  W.  Va.  618;  Buck  v.  Copland, 
2  Call  218;  Franks  v.  Morris,  9  W.  Va. 


664;  Reilly  v.  Oglebay,  25  W.  Va.  36; 
Miller  v.  Miller,  99  Va.  125,  37  S.  E 
792. 

In  Moseley  v.  Buck,  3  Munf.  232,  a 
sale  to  agents  was  rescinded  where  it 
was  proven,  that  the  agents  assured 
their  principal,  the  vendor,  that  the  land 
would  not  bring  more  than  a  certain 
price  per  acre,  when  in  fact  the  princi- 
pal had  been  offered  more,  through  his 
agents,  who  concealed  such  offer  from 
him. 

B  was  an  agent  for  the  sale  of  a 
tract  of  land,  and  concealed  from  his 
principal  the  knowledge  which  he  had 
acquired  as  such  agent  respecting  the 
price  at  which  the  land  could  be  sold, 
and  taking  undue  advantage  of  his  po- 
sition as  agent  purchased  the  land  from 
the  principal,  who  was  then  ignorant 
of  material  matters  affecting  the  value 
thereof  at  that  time,  and  sold  it  for  a 
much  larger  sum.  Held,  that  it  was 
the  duty  of  B  to  have  disclosed  to 
the  principal  his  knowledge  thus  ac- 
quired before  he  made  such  purchase, 
and  that  he  must  account  to  the  prin- 
cipal for  the  sum  he  received  for  the 
land,  over  and  above  the  amount  paid 
by  him  to  the  principal.  Bell  v.  Bell, 
3  W.  Va.  183. 

The  agent  cannot  sign  a  contract  for 
the  sale  of  the  principal's  land  when  he 
is  himself  interested  as  purchaser.  If 
such  contract  be  made  by  the  agent, 
the  principal  will  not  be  held  to  a  rat- 
ification thereof,  except  after  full 
knowledge  of  all  the  material  facts.  If 
these  be  either  suppressed  or  unknown, 
the  ratification  will  be  treated  as  in- 
'valid,  because  founded  on  fraud  or  mis- 
take. Halsey  v.  Monteiro,  92  Va.  581, 
24  S.  E.  258. 

A  testator  directed  lands  to  be  sold 
to  pay  legacies.  The  administrator 
with  the  will  annexed  on  whom  the 
power  of  making  the  sale  was  conferred 
appointed  an  agent  to  administer  the 
estate  who  received  the  commission  al- 
lowed the  administrator.  The  adminis- 
trator was  old  and  infirm  and  had  great 
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confidence  in  the  agent  who  acted  with- 
out his  supervision  and  without  control. 
After  several  attempts  to  sell  the  land 
it  was  put  up  at  auction  and  knocked 
down  to  one  bidding  at  the  agent's  re- 
quest at  a  price  higher  than  that  offered 
on  any  previous  occasion  though  there 
were  persons  present  at  the  sale  who 
said  that  they  were  willing  to  have  paid 
more  and  were  surprised  that  the  prop- 
erty was  sold  at  that  price.  Upon  the 
agent  afterwards  purchasing  the  land 
from  the  administrator  by  private  con- 
tract at  a  price  slightly  in  advance  of 
that  bid  at  the  auction  sale  it  was  held, 
on  a  bill  filed  to  rescind  the  sale  and 
conveyance,  that  the  purchase  by  the 
agent  was  in  substance  no  better  than 
a  purchase  from  himself  and  that  while 
it  might  be  binding  upon  him  it  was 
not  binding  on  the  legatees  unless  rati- 
fied.    Buckles  V.  LaflFerty,  2  Rob.  292. 

A  empowers  C  to  purchase  lands  for 
him;  M  empowers  B  to  sell  lands  for 
him,  with  directions  to  give  C  a  re- 
fusal. A  informs  B  that  he  and  C  are 
the  same  person,  and  offers  2s,  saying 
if  M  will  not  take  that  price  he  will 
give  more  than  any  other  person.  B 
promises  C  and  A  a  refusal;  but  after- 
wards, without  informing  M  of  their 
offers,  purchases  for  himself.  A  court 
of  equity  will  not  decree  the  benefit  of 
this  transaction  to  A,  but  if  the  trust 
was  proved,  would  set  aside  the  sale 
in  favor  of  M;  who  ought  to  be  made  a 
party  to  the  suit.  Buck  v.  Copland,  2 
Call  218. 

Purchase  by  Attorney  at  Sale  in 
Process  of  Suit. — "If  a  client's  property 
real  or  personal  is  sold  in  the  process 
of  a  suit,  his  attorney  cannot  be  per- 
mitted to  purchase  it  without  the  ex- 
press consent  of  the  client."  Green, 
J.,  in  Newcomb  v.  Brooks,  16  W.  Va. 
69. 

And  if  he  does  so,  such  purchase  will 
be  properly  set  aside  even  if  it  is  mad?, 
at  an  auction  sale,  for  full  value,  and 
by  perfectly  fair  means.  Newcomb  v 
Brooks,  16  W.  Va.  69. 


Purchase  at  Tax  Sale. — An  agent  em- 
ployed to  look  after  and  rent  the  land 
of  another,  who  is  a  nonresident,  can- 
not allow  the  property  to  be  returned 
delinquent  for  taxes,  and  then  buy  the 
property  himself  at  the  tax  sale.  Mor- 
ris V.  Joseph,  1  W.  Va.  256. 

An  agent  whose  duty  it  was  to  pay 
the  taxes  of  his  principal,  assessed  in 
the  name  of  the  heirs  of  a  party  of 
whom  the  principal  claimed  he  was  the 
sole  heir,  failed  to  pay  the  taxes  and 
when  the  land  was  sold  for  the  non- 
payment of  these  taxes,  purchased  the 
same,  professedly,  for  his  principal,  but 
takes  the  deed  to  himself  therefor,  and 
brings  an  action  of  ejectment  against 
them,  being  in  possession  of  the  land 
under  his  principal,  and  recovers  a 
judgment.  It  was  held  that,  a  court, 
of  equity  would  perpetually  enjoin  the 
enforcement  of  such  judgment,  though 
the  plaintiffs  fail  to  show  that  the  prin- 
cipal was  the  heir  of  the  person  in 
whose  name  the  land  had  been  taxed; 
and  that  a  suit  in  equity  to  enjoin  the 
enforcement  of  such  judgment  brought 
immediately  after  its  rendition,  cannot 
be  defeated  by  th^  plea  of  the  statute 
of  limitations,  though  the  deed  to  such 
agent  was  made  more  than  eighteen 
years  before  the  institution  of  the  suit 
Franks  v.  Morris,  9  W.  Va.  664. 

c.  Agent  to  Buy,  Purchasing  from  Him- 
self. 

An  agent  employed  to  buy  property 
for  his  principal  cannot  himself  become 
the  seller.  Colbert  v.  Shepherd,  89  Va. 
401,  16  S.  E.  246;  Buckles  v,  Lafferty, 
2  Rob.  292;  Segar  v.  Edwards,  11  Leigh 
220;  Moseley  v.  Buck,  3  Munf.  232;  Bell 
V.   Bell,  3  W.  Va.   183. 

An  agent  may  deal  directly  with  his 
pnncipal,  and  sell  to  him  property  he 
was  employed  to  buy  for  him,  provided 
he  makes  fair  and  full  disclosure  to  his 
principal  of  all  the  facts  and  circum- 
stances within  his  knowledge  in  any 
way  calculated  to  enable  his  principal 
to  judge  of  the  propriety  of  the  trans- 
action,  and   there   is   no   deception    or 
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"concealment  on  the  part  of  the  agent;  and 
in  a  controversy  between  a  principal 
and  his  agent  over  the  validity  of  such 
an  agreement,  the  burden  of  proof  is 
on  the  agent  to  show  such  disclosure, 
and  the  perfect  fairness  of  the  trans- 
action. Jackson  v,  Pleasanton,  95  Va. 
654,  29  S.  E.  680. 

An  agent  authorized  to  purchase  land 
for  his  principals,  purchases  in  his  own 
name,  and  takes  a  conveyance  to  him- 
self. He  is  bound  to  convey  the  land 
to  his  principals,  upon  their  complying 
with  the  terms  of  his  contract  of  pur- 
chase, in  the  same  plight  and  condition 
in  which  the  same  was  conveyed  to 
him.  If  the  agent  has  disposed  of  a 
part  of  the  land  purchased,  so  that  the 
principals  cannot  obtain  that  part,  the 
agent  will  be  held  to  account  for  the 
same  at  its  true  value  at  the  time  when 
it  should  have  been  conveyed  to  his 
principals.  Wellford  v.  Chancellor,  5 
Gratt.  39. 

d.  Agent  to  Buy,  Purchasing  for  Him- 
self. 

Where  a  man  merely  employs  an 
agent  to  buy  an  estate,  who  buys  it  for 
himself,  and  denies  the  trust,  and  no 
part  of  the  purchase  money  is  paid  by 
the  principal,  and  there  is  no  written 
agreement,  he  cannot  compel  the  agent 
to  convey  the  estate  to  him,  as  that 
would  be  in  violation  of  the  statute  of 
frauds.  Nash  v.  Jones,  41  W.  Va.  769, 
24  S.  E.  593. 

Wlure  one  buys  land  with  the  money 
of  another,  and  takes  a  conveyance  to 
himself,  a  trust  results  by  operation  of 
law  in  favor  of  the  party  furnishing 
the  money.  The  trust  may  be  estab- 
lished by  parol,  but  the  proof  must  be 
clear.  Miller  v.  Miller,  99  Va.  125,  37 
S.   E.  792. 

In  a  suit  by  a  principal  against  his 
agent  to  recover  land  purchased  by  the 
latter  for  the  former,  it  is  not  error 
to  charge  the  agent  with  a  reasonable 
rent  for  the  land  while  in  his  posses- 
sion, instead  of  abating  the  interest  on 
the  purchase  price  of  the  land  until  the 


principal  obtained  possession.  Nor  is 
it  error  to  allow  the  agent  credit  for 
taxes  paid  on  the  land  while  he  was  in 
possession.  Jackson  v,  Pleasanton,  101 
Va.  282,  43  S.  E.  573. 
c.  Purchase  of  Claim  by  Agent  to  Col- 
lect. 

Where  an  attorney  or  agent  under- 
takes the  collection  of  a  claim  for  his 
client  or  principal  and,  while  such  rela- 
tion exists,  buys  the  claim  from  his 
principal,  whether  false  representations 
were  made  or  not  to  induce  the  princi- 
pal to  sell  his  claim,  or  even  if  the 
claim  was  sold  for  an  adequate  price, 
the  sale  is  voidable  at  the  option  of  the 
principal.  Lane  v.  Black,  21  W.  Va. 
618. 

f.  Release  of  Indebtedness  by  Principal 
to  Agent. 

An  agent,  trustee,  or  other  person 
standing  in  a  confidential  relation  to  an- 
other cannot  erUitle  himself  to  benefits 
conferred  upon  him  by  that  other,  un- 
less it  appears  that  there  has  been  en- 
tire good  faith,  a  full  disclosure  of  all 
the  facts  and  circumstances  a'ffecting 
the  transactions,  and  the  absence  of  all 
undue  influence  or  imposition.  A  re- 
lease by  an  old  woman  to  her  agent  of 
a  large  indebtedness,  in  consideration 
of  small  services,  will  not  be  upheld 
in  the  absence  of  all  evidence  of  the 
circumstances  under  which  the  release 
was  executed.  The  agent,  after  the 
death  of  the  principal,  is  not  a  com- 
petent witness  to  show  such  circum- 
stances. Triplett  v.  Woodward,  98  Va. 
187,  35   S.   E.  455. 

It  is  competent  for  a  principal  and 
agent  to  compromise  a  controversy  be- 
tween them;  and  such  compromise,  if 
fairly  made  with  a  full  knowledge  of 
all  the  facts,  and  where  no  undue  influ- 
ence is  exerted,  or  improper  advantage 
of  the  situation  of  the  principal  is  taken, 
is  binding  on  the  principal,  though  he 
may  by  such  compromise,  yield  a  por- 
tion of  his  rights.  But  if  the  agent 
misrepresents  a  material  fact,  the  com- 
promise  will  be  vacated;  and  this  es- 
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pecially,  where  advantage  is  taken  of 
the  circumstances  of  the  principal. 
Wellford  v.  Chancellor,  5  Gratt.  39. 

4.  Acting  as  Agent  of  Both  Buyer  and 

SeUer. 
A  man  cannot  be  the  agent  of  both 
the  buyer  and  the  seller  in  the  same 
transaction,  without  the  intelligent  con- 
sent of  both  parties;  nor  can  an  agent 
act  for  himself  and  his  principal,  nor 
for  two  principals  on  opposite  sides 
in  the  same  transaction,  without  like 
consent.  All  such  transactions  are 
voidable,  and  may  be  repudiated  by  the 
principal  without  proof  or  injury  on  his 
part.  Nothing  will  defeat  this  right  of 
the  principal  except  his  own  confirma- 
tion after  full  knowledge  of  all  the 
facts.  The  object  of  this  principle  is 
to  remove  all  possible  temptation  from 
the  agent.  Ferguson  v.  Gooch,  94  Va. 
1,  26  S.  E.  397. 

5.  Embezzlement  by  Agent. 

The  agent  will  be  liable  to  the  princi- 
pal in  an  action  of  assumpsit  for  goods 
or  money  embezzled,  and  it  has  been 
held  that  a  special  count  setting  out  such 
embezzlement  may  be  joined  with  the 
common  counts.  Maloney  v,  Barr,  27 
W.  Va.  381. 

6.  Liability  of  Agent  Mingling  Princi- 

pal's Property  with  His  Own. 
In  McVeigh  v.  Bank,  etc.,  26  Gratt. 
188,  the  president  of  a  bank,  which  had 
suspended  operations  owing  to  the  war, 
collects  money  owing  the  bank,  tries 
to  lend  it  out  for  the  bank,  but  fails, 
invests  it  with  some  of  his  own  in  to- 
bacco, which  speculation  turns  out  bad. 
It  was  held  that  he  was  regarded  as  a 
borrower  of  the  amount,  and  must 
make  it  good,  although  as  the  court 
says,  "We  see  no  reason  to  impute  any 
blame  to  the  defendant.  He  seems  to 
haVe  acted  throughout  with  a  conscien- 
tious regard  for  what  he  considered  the 
best  interest  of  the  bank.  But  his  mo- 
tives, however  conscientious,  cannot 
exonerate  him  from  liability  for  the  col- 
lection and  appropriations  of  money  be- 
longing to  the  plaintiff." 


If  an  agent  sells  his  own  and  his 
principal's  goods  in  common,  and  col- 
lects enough  to  pay  his  principal,  but 
not  enough  to  pay  both,  and,  as  an  act 
of  his  own,  indulges  the  purchaser,  he 
must  pay  his  principal,  and  cannot  ap- 
portion what  he  has  collected  between 
himself  and  his  principal.  Simmons  v, 
Looney,  41  W.  Va.  738,  24  S.  E.  677. 

Where  once  the  character  of  trust  is 
stamped  upon  the  property,  no  subse- 
quent dealing  with  it  by  the  agent  or 
trustee  can  remove  its  stamp  as  be- 
tween him  and  the  principal  or  bene- 
ficiary. Heiskell  v.  Powell,  23  W.  Va. 
717.  And,  where  an  agent  acquires 
personal  property  with  funds  of  his 
principal,  it  may  be  followed  into  the 
hands  of  third  persons,  though  inno- 
cent, having  no  notice  of  the  right  of 
the  principal,  who  purchase  for  value, 
as  that  third  person  can  get  no  better 
title  than  has  he  from  whom  the  third 
person  derives  title.  Stevenson  v,  Kyle, 
42  W.  Va.  229,  24  S.  E.  887. 

7.    Accounting. 

See  the  title  ACCOUNTS  AND  AC- 
COUNTING, ante,  p.   82. 

Agent  Should  Keep  and  Render  Ac- 
count of  the  Agency. — It  is,  ordinarily, 
the  duty  of  an  agent  where  the  business 
in  which  he  is  employed  admits  of  it, 
or  requires  it,  to  keep  an  account  of  all 
his  transactions  on  behalf  of  his  prin- 
cipal, not  only  of  his  payments  and  dis- 
bursements, but  also  of  his  receipts; 
and  render  such  accounts  to  his  princi- 
pal, at  all  reasonable  times,  without 
any  suppression,  concealment  or  over- 
charge. RulTner  v.  Hewitt,  7  W.  Va. 
586. 

Equity  Jurisdiction. — The  bare  rela- 
tion of  principal  and  agent  will  not 
ordinarily  justify  the  interference  of  a 
court  of  equity  to  order  an  accounting. 
Hartsook  v.  Staton,  1  Va.  Dec.  357. 

But  where  there  is  no  adequate  rem- 
edy at  law  equity  may  decree  an  ac- 
counting. Where  the  agency  is  of  a 
fiduciary  character,  or  a  discovery  is 
necessary,  or  when  necessary  to  pre- 
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vent  a  multiplicity  of  suits,  or  where 
there  are  mutual  accounts  between  the 
parties  or  the  remedy  at  law  is  not 
plain,  simple  and  free  from  difficulty, 
equity  is  the  appropriate  forum  for  re- 
lief. Zetelle  v.  Myers,  19  Gratt.  62; 
Merchants  Bank  v.  Jeffries,  21  W.  Va. 
504;  Vilwig  V.  Baltimore,  etc.,  R.  Co., 
79  Va.  449;  Simmons  v.  Simmons,  33 
Gratt.  451;  Huff  v.  Thrash,  75  Va.  546; 
Hartsook  v.  Staton,  1  Va.  Dec.  357; 
Berkshire  v.  Evans,  4  Leigh  223;  Coff- 
man  v.  Sangston,  21  Gratt.  263;  Rixey 
V.  Moorehead,  79  Va.  575. 

A  bill  in  equity  will  lie,  by  an  admin- 
istrator of  a  principal,  against  the  gen- 
eral agent  of  his  intestate  for  a 
discovery  and  an  account  of  the  trans- 
actions of  the  latter  with  his  principal. 
Simmons  v.  Simmons,  33  Gratt.  451, 
cited  and  followed  in  Huff  v.  Thrash, 
75  Va.  546;  Vilwig  v,  B.  &  O.  R.  Co.,  79 
Va.  449. 

Fraud  cannot  be  inferred  but  must  be 
proven.  Rixey  v.  Moorehead,  79  Va. 
575. 

And  in  a  bill  for  an  accounting  the 
accounts  and  receipts  must  be  taken  as 
conclusive  of  the  state  of  indebtedness 
between  the  principal  and  the  agent 
where  no  fraud  is  proven.  Rixey  v. 
Moorehead,  79  Va.  575. 

Where  in  a  bill  against  an  agent  for 
an  accounting  it  appears  that  the  agent 
invested  a  sum  of  money  in  confeder- 
ate bonds  which  was  lost  owing  to  the 
depreciation  of  the  currency  but  it  did 
not  appear  that  the  investment  was 
made  upon  the  jucl.«:^mcnt  of  the  agent 
only,  but  the  circumstances  indicated 
that  the  principal  knew  of  and  approved 
of  the  agent's  act  as  disclosed  by  the 
agent's  books,  the  correctness  of  which 
was  repeatedly  vouched  in  settlements 
made  and  receipts  accepted  by  her  and 
there  was  no  intimation  in  the  bill  of 
objection  to  this  item,  it  was  held  that 
it  was  error  to  decree  that  the  agent 
should  reimburse  the  principal  to  this 
amount  Rixey  v.  Moorehead,  79  Va. 
675. 


8.    Time  within  Which  Liability  May 
Be  Enforced. 

In  the  absence  of  fraudulent  conceal- 
ment on  the  part  of  an  attorney  in  fact, 
whose  authority  is  simply  to  collect 
and  pay  over  money,  the  principal's 
cause  of  action  against  his  attorney  for 
failure  to  make  such  payment  arises  at 
the  date  of  the  collection  by  the  attor- 
ney, or  at  least  in  a  reasonable  time 
thereafter.  There  is  no  trust  relation 
between  the  parties,  and  the  mere  fact 
that  a  part  of  the  noney  was  collected 
several  years  after  the  first  collection 
is  no  evidence  of  a  continuing  trust,  and 
does  not  change  the  original  character 
of  the  relation  of  the  parties.  Hasher 
V.   Hasher.  96  Va.   584,  32  S.   E.  41. 

A  deputy  sheriff  is  agent  of  the  sher- 
iff, and  the  statute  of  limitations  ap- 
plies between  them  as  between  agent 
and  principal.  In  case  of  a  general  or 
continuous  agency,  as  distinguished 
from  a  special  or  isolated  agency,  the 
statute  of  limitations  runs  between  the 
parties  to  it  from  its  close.  Rowan  v, 
Chenoweth,  49  W.  Va.  288,  38  S.  E. 
544. 

B.  OF  PRINCIPAL  TO  AGENT. 
1.  Compensation. 

If  a  wife,  acting  in  good  faith,  em- 
ploys her  insolvent  husband  to  conduct 
her  business  as  her  agent,  and  the 
amount  of  his  compensation  be  not 
fixed,  the  law  will  imply,  as  in  case  of 
a  stranger,  that  he  is  to  receive  a  rea- 
sonable compensation.  This  amount, 
less  a  reasonable  support  for  himself 
and  family,  his  creditors  may  subject 
but  no  more.  The  wife  is  under  no 
preater  legal  obligation  to  his  cred- 
itors, and  they  have  no  greater  legal 
rights  against  her  than  if  he  were  not 
her  husband.  Catlett  v.  Alsop,  99  Va. 
080,  40  S.  E.  34. 

Under  a  special  contract  between  an 
owner  of  real  estate  and  an  agent  for 
the  sale  thereof,  on  commission,  at  a 
price  agreed  upon,  the  agent  cannot  re- 
cover his  commission  without  proving 
that  he  has  actually  made  a  sale  at  the 
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price  stipulated,  unless  it  appear  that 
his  principal  has  wrongfully  prevented 
the  making  of  a  sale  at  such  price 
which  would  have  been  made  but  for 
his  interference,  or  has  waived  the 
strict  performance  of  the  contract. 
Parker  v.  Building  &  Loan  Ass'n,  55 
W.  Va.  135,  46  S.  E.  811. 

Out  of  What  Fund  Agent  to  Sell  for 
Part  Cash  and  Part  Credit  Is  to  Be 
Paid. — Where  real  estate  is  sold  by  an 
agent  for  part  cash  and  there  is  an  ex- 
press agreement  between  the  parties  as 
to  the  way  in  which  the  compensation 
shall  be  paid  the  agreement  will  gov- 
ern. Murray  v.  Rickard,  103  Va.  132, 
48  S.  E.  871. 

The  owner  of  real  estate  employed 
an  agent  to  sell  it  on  terms  set  out  in 
a  writing  which  contained  the  following 
as  one  of  the  clauses  to  be  inserted  in 
the  contract  of  sale:  "Should  any  of 
the  above  payments  not  be  made  at  ma- 
turity, all  former  payments  to  be  for- 
feited, and  neither  party  to  have  any 
claim  upon  the  other."  A  sale  was  ef- 
fected on  these  terms.  The  agent  was 
to  receive  a  commission  of  five  per 
cent,  on  the  purchase  money,  to  be  paid 
out  of  the  payments  as  made.  After 
making  several  payments,  upon  which 
the  agent  received  his  commission,  the 
purchaser  became  utterly  insolvent  and 
defaulted  in  his  payments,  and  the 
owner  took  back  the  land,  cancelled  the 
purchaser's  obligations  for  further  pay- 
ments, and  with  his  assent  sold  and 
conveyed  the  land  to  another  party. 
The  first  purchaser  forfeited  the  pay- 
ments already  made,  and  released  all 
claims  to  the  land,  for  a  sum  in  excess 
of  the  balance  of  principal  sum  due  by 
him.  Ajgent  sued  for  commissions  on 
so  much  of  the  original  purchase  money 
as  was  not  paid  by  the  first  purchaser. 
Held,  he  was  not  entitled  to  recover, 
as  the  parties  had  only  done  what  they 
had  the  right  to  do  under  the  terms  of 
their  contract  effected  through  him,  and 
upon  which  he  based  his  claim  for 
compensation.     It    wat    further    held, 


upon  the  evidence,  that  the  owner  had 
not,  by  agreement  or  contract,  made 
any  change  in  the  agent's  rights  under 
the  original  contract  of  employment. 
Murray  v.  Rickard,  103  Va.  132,  48  S. 
E.  871. 

But  where  the  question  was  as  to 
how  the  compensation  of  the  agent  was 
to  be  paid  whether  out  of  the  cash  pay- 
ment or  proportionately  as  the  pay- 
ments were  made  ajid  the  record  dis- 
closes no  positive  agreement  between 
the  parties  it  was  held,  that  the  case 
was  to  be  determined  according  to  the 
equities  of  the  case,  that  it  was  not 
equitable  to  require  the  commissions 
to  be  paid  out  of  the  cash  payment  but 
that  the  agent  would  be  entitled  to  the 
proportionate  share  of  the  cash  payment 
and  all  the  other  payments  as  they 
should  be  made.  Peters  v,  Anderson, 
88  Va.  101,   14   S.   E.  974. 

Loss  of  Right  to  Compensation. — 
"However  solvent  agents  and  trustees 
may  be,  or  however  honest  may  be 
their  intentions,  if  they  deliberately  re- 
tain trust  funds  in  their  own  hands, 
appropriate  them  to  their  own  private 
use,  and  refuse  or  fail  for  years  to  ren- 
der any  account  to  their  principals, 
they  should  be  held  to  forfeit  all  claim 
for  compensation.  Any  other  rule  is  a 
premium  for  negligence  and  an  encour- 
agement to  persons  occupying  relations 
of  trust  and  confidence,  to  retain  money 
not  their  own."  Segar  v.  Parrish,  20 
Gratt.  681. 

An  agent  to  purchase  real  estate, 
who  takes  title  to  himself,  and,  claim- 
ing as  owner,  uses  and  enjoys  the  land, 
and  refuses  to  surrender  possession  to 
his  principal  upon  the  offer  of  the  lat- 
ter to  reimburse  him,  with  interest,  for 
all  advances  made  in  securing  title  to 
the  property  and  to  assume  payment  of 
the'Unpaid  purchase  money,  cannot  re- 
cover of  his  principal  compensation  for 
making  the  purchase.  The  bad  faith  of 
tlie  agent  deprives  him  of  the  right  to 
compensation.  So,  also,  where  an  agent 
has  retained  possession  of  land,  and  of 
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personal  property  thereon  bought  and 
paid  for  by  his  principal,  and  has  used 
and  enjoyed  the  same  as  his  own  under 
a  claim  of  right,  and  has  refused  to  de- 
liver possession  thereof  to  his  principal 
until  the  same  has  been  recovered  from 
him  by  the  principal  after  lengthy  liti- 
gation, the  agent  is  properly  chargeable 
with  a  reasonable  annual  compensation 
for  the  use  and  occupation  of  the  land, 
and  with  the  value  of  the  personal 
property  not  delivered  to  the  principal. 
Jackson  v.  Pleasanton,  101  Va.  282,  43 
S.   E.   573. 

Set-0£F  of  Compensation  against  Ac- 
tion on  Agent's  Bond. — In  an  action  of 
debt  on  a  penal  bond  conditioned,  that 
if  the  plaintiff  should  incur  loss,  be- 
cause the  obligor  in  the  bond,  the  plain- 
tiff's agent,  had  made  way  with  the 
plaintiff's  money,  received  by  him  as 
such  agent,  then  if  the  obligor  should 
recompense  the  plaintiff  for  such  loss, 
the  obligation  should  be  void,  or  else 
remain  in  full  force,  the  defendant  may 
plead,  as  a  set-off,  his  services  rendered 
as  such  agent.  B.  &  O.  R.  Co.  v.  Jame- 
son, 13  W.  Va.  833. 

Acceptance  and  Ratification  of  Ac- 
counts for  Compensation. — As  between 
principal  and  his  agent,  a  traveling 
salesman,  if  a  current  account  be  ren- 
dered, and  the  agent  receiving  it  re- 
tains it  beyond  such  time  as  is  rea- 
sonable, under  the  circumstances,  and 
according  to  the  usage  of  the  business, 
for  examining  and  returning  it,  without 
comunicating  any  objections,  he  is  con- 
sidered to  acquiesce  in  its  correctness, 
and  he  becomes  bound  by  it  as  an  ac- 
count stated.  On  the  contrary,  if, 
within  such  reasonable  time,  he  calls 
on  the  other  party  to  explain  it,  or 
objects  to  such  account,  he  is  not  so 
bound.  Shrewsbury  v.  Tufts,  41  W.  Va. 
212,  23  S.  E.  692. 
8.  Reimbursement  for  Expenses. 

Generally,  it  is  the  right  of  an  agent 
to  be  reimbursed  for  all  his  advances, 
expenses,  and  disbursements,  made  in 
the  Cv....\:e  of  his  agency,  on  account  of 


or  for  the  benefit  of  his  principal,  when 
the  advances,  expenses  and  disburse- 
ments have  been  properly  incurred  and 
reasonably  and  in  good  faith  paid,  with- 
out any  default  on  the  part  of  the 
agent.  Ruffner  v.  Hewitt,  7  W.  Va. 
585. 

If  an  agent  has,  without  his  own  de- 
fault, incurred  losses  or  damages  in 
the  course  of  transacting  the  business 
of  his  agency,  or  in  following  the  in- 
structions of  his  principal,  he  will  be 
entitled  to  full  compensation.  Ruffner 
V.  Hewitt,  7  W.  Va.  586. 

3.  Lien  of  Agent. 

The  agent's  right  to  a  lien  for  com- 
mission and  expenditures  is  one  per- 
sonal to  himself,  not  transferable,  and 
he  alone  has  the  right  to  take  advan- 
tage of  it.  Barnes,  etc.,  Lock  Co.  v. 
Block  Tobacco  Co.,  38  W.  Va.  158,  18 
S.  E.  482. 

An  agent  with  unrestricted  manage- 
m.ent  of  a  mercantile  farming  and  gen- 
eral trading  business,  carried  on  in  his 
name,  with  the  right  to  buy,  sell,  and 
exchange,  has  a  lien  on  all  the  property 
accumulated  in  such  business,  and  in  his 
possession,  for  all  advancements  made,, 
expenses  and  liabilities  incurred,  proper^ 
necessary,  or  incident  to  such  business^ 
which  is  superior  in  right  to  any  lien 
which  may  be  created  on  such  property 
by  the  reputed  owner  thereof;  and 
while  he  may  not,  without  the  consent 
of  those  interested,  transfer  or  assign 
such  lien  tp  another,  yet  he  has  the 
right  to  sell  a  sufficient  amount  of  such 
property  to  satisfy  such  liabilities,  or 
may  transfer  the  possession  thereof  to 
a  trustee,  to  be  held  by  him  until  such 
liabilities  are  fully  discharged,  and  the 
lien  thereby  extinguished.  The  posses- 
sion of  the  trustee  under  such  circum- 
stances is  the  possession  of  the  agent,^ 
and  the  lien  is  not  released  or  waived. 
Such  trustee,  with  the  consent  of  the 
interested  parties,  may  sell  the  property 
and  extinguish  the  lien.  Dewing  v. 
Hutton,  40  W.  Va.  521,  21  S.  E.  780. 
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4.    Time  within  Which  Liability  May 
Be  Enforced. 

•  As  a  general  rule,  where  there  is  an 
undertaking  or  agency  which  requires 
a  continuation  of  services,  the  statute 
of  limitations  does  not  begin  to  run 
against  advances  lawfully  made  by  the 
agent  in  the  prosecution  of  the  under- 
taking or  agency,  or  against  compensa- 
tion for  the  services  of  the  agent,  until 
the  termination  of  the  undertaking  or 
agency.  But  if  the  agent  has  the  right 
to  require  payment  for  such  advances 
or  compensation  for  services  prior  to 
the  termination  of  the  agency,  or  if  the 
advances  are  repudiated  by  the  princi- 
pal as  unauthorized  or  not  required  by 
the  nature  of  the  employment  or 
agency,  the  statute  begins  to  run  from 
the  time  the  agent  has  the  right  to  de- 
mand payment  for  his  services  or  ad- 
vances, or,  if  such  advances  are  repu- 
diated as  unauthorized,  from  the  time 
of  such  repudiation.  Riverview  Land 
Co.  V.  Dance,  98  Va.  239,  35  S.  E.  720. 
See  the  title  LIMITATION  OF  AC- 
TIONS. 

VII.  Rights  and  Liabilities  as 
to  Third  Persons. 

A.     LIABILITY    OF    AGENT    TO 

THIRD  PERSONS. 
1.  Private  Agents, 
a.  On  Contract. 

In  General. — An  agent  is  not  in  any 
case  liable  in  an  action  ex  contractu 
unless  the  credit  has  been  given  to  him, 
or  he  has  expressly  agreed  to  be  liable; 
and,  if  there  is  a  written  contract,  it 
must  contain  apt  words  to  charge  him. 
A  duly  authorized  agent,  acting  in  be- 
half of  his  principal,  is  not  personally 
responsible  on  the  contract  when  the 
third  party  knows  that  he  acts  in  the 
name  and  on  behalf  of  the  principal. 
Johnson  v.  Welch,  42  W.  Va.  18,  24 
S.  E.  585;  Richmond,  etc.,  R.  Co.  v. 
N.  Y.,  etc.,  R.  Co.,  95  Va.  386,  28  S.  E. 
573;  Chalmers  v.  McMurdo,  5  Munf. 
252;  Smith  v.  Bond,  25  W.  Va.  387. 

An   agent   who    fully    discloses    his 


agency  and  the  name  of  the  principal, 
and  contracts  only  as  the  agent  of  his 
principal,  incurs  no  personal  responsi- 
bility. While  he  may  bind  himself  per- 
sonally, the  presumption  is  otherwise, 
and  the  burden  of  proof  is  on  him  who 
undertakes  to  establish  the  agent's  per- 
sonal liability.  Where  the  agent  con- 
tracts for  a  disclosed  principal,  and 
credit  is  extended  to  the  principal,  and 
the  benefits  of  the  contract  are  accepted 
by  the  principal,  there  is  no  personal 
liability  on  the  agent.  The  mere  fact 
that  the  plaintiff  instituted  a  suit  on 
the  contract  against  the  agent,  which 
suit  has  never  been  prosecuted,  cannot 
relieve  the  principal  from  liability  on 
the  contract.  Richmond,  etc.,  Ry.  Co. 
V.  N.  Y.,  etc.,  Ry.  Co.,  95  Va.  386,  28 
S.  E.  573. 

Where  in  a  chancery  suit  to  require 
money  to  be  paid  on  a  contract  it  ap- 
pears that  one  of  the  parties  who  signed 
the  contract,  had  no  interest  in  the  sub- 
ject but  was  acting  as  agent  merely, 
and  the  other  contracting  party  knew 
that  he  was  acting  as  agent  for  others, 
no  personal  decree  can  be  had  against 
such  person  for  the  repayment  of 
moneys  paid  on  such  contract.  Where 
such  other  parties,  for  whom  such  agent 
was  thus  contracting,  were  the  owners 
of  the  land,  in  reference  to  which  the 
contract  was  made,  and  the  contract 
provided  that  any  repayment  of  money 
so  paid  should  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  land,  a  court 
of  equity  alone  has  jurisdiction  to  com- 
pel such  repayment.  Smith  v.  Bond, 
25  W.  Va.  387. 

Where  Credit  Is  Given  to  Agent.— In- 
dividuals who  contract  for  the  benefit 
of  a  company  or  society,  where  the 
credit  is  given  to  them,  and  not  to  their 
constituents,  are  personally  liable. 
Trustees  v.  Manson,  4  Rand.  197;  Mc- 
Williams  v.  Willis,  1  Wash.  199. 

An  agent  may  pledge  his  own  liabil- 
ity; and  in  such  case  the  promise  is 
lounded  upon  a  .^^ulicicnt  consideration, 
and  the  agent  is  personally  liable.     A 
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pledge  or  promise  so  made  is  not  an 
obligation  to  pay  the  debt  of  another, 
but  an  obligation,  which  the  agent  as- 
sumed for  a  consideration,  and  it  is  not 
"within  the  statute  of  frauds.  Sayre  v. 
Edwards,  19  W.  Va.  352. 

Where  a  third  person  lends  money 
to  an  agent  for  the  use  of  his  principal 
and  takes  the  bond  of  the  agent  the 
lender  cannot,  upon  the  insolvency  of 
the  agent,  hold  the  principal  responsi- 
ble. Having  voluntarily  elected  to  hold 
the  agent  liable  he  must  abide  by  his 
election.  Strider  v.  Winchester,  etc., 
R.  Co.,  21  Gratt.  440;  Blane  v.  Proudfit, 
3  Call  207;  Trustees  v.  Manson,  4  Rand. 
197. 

C,  president  of  a  railroad  company, 
and  A,  agent  of  the  company,  borrow 
money  from  H,  and  give  their  own 
bond  for  it.  The  money  is  borrowed 
for  the  use  of  the  company,  which  is 
itself  without  credit,  and  it  is  immedi- 
ately turned  over  to  the  company.  C 
and  A  become  insolvent.  Held,  the 
money  having  been  loaned  to  C  and  A 
individually,  with  the  knowledge  that 
it  was  for  the  use  of  the  company,  and 
H  having  chosen  to  take  the  responsi- 
bility of  C  and  A,  cannot  afterwards 
make  the  company  his  debtor.  Strider 
V.  Winchester,  etc.,  R.  Co.,  21  Gratt. 
440. 

If  a  merchant  abroad  writes  to  his 
correspondent  here,  to  buy  grain  for 
him  and  to  draw  bills  for  the  amount, 
the  agent  here  cannot  exceed  his  pow- 
ers; and  if  a  third  person  sells  the  agent 
giain,  without  a  reference  to  the 
agency,  or  to  the  principal,  he  cannot 
recover  of  the  principal,  although  the 
agent  drew  bills  on  the  principal  for 
the  purchase  money  at  the  time  of  the 
sale.    Blane  v.  Proudfit,  3  Call  207. 

Agent  Indorsing  Note. — An  agent  en- 
dorsing a  note  for  the  benefit  of  his 
principal,  who  assures  him  that  he  shall 
not  be  held  responsible,  ought  not  to  be 
compelled  to  pay  the  money  at  the 
suit  of  a  person,  to  whom  the  note  is 
endorsed,  with  notice  of  such  equity; 


but  the  decree  should  be  against  the 
principal.  And,  it  seems,  if  the  en- 
dorsee had  no  such  notice,  yet,  if  the 
principal  be  solvent,  the  decree  ought 
still  to  be  against  him  in  the  first  place. 
Chalmers  v.  M'Murdo,  5  Munf.  252. 

Agent  of  Confederate  Notes. —  A 
note  given  by  an  agent  of  the  late 
confederate  states  government,  and 
binding  himself  for  the  price  of  cattle 
purchased  for  the  support  of  the  armies 
of  said  government  and  for  the  purpose 
of  aiding  in  carrying  on  the  war  against 
the  United  States,  is  a  valid  contract, 
and  may  be  enforced  against  the  obli- 
gor, after  the  end  of  the  war.  Ruck- 
man  V.  Lightner,  24  Gratt.  19. 

On  the  1st  of  February,  1865,  B.,  rep- 
resenting himself  to  be  the  agent  of  the 
confederate  states  government,  to  take 
tobacco  into  Maryland  and  exchange  it 
for  bacon,  applied  to  D.,  living  near 
the  Potomac  river  in  W.  county,  to 
store  for  him  in  D.*s  barn  for  the  night, 
eighty-four  boxes  of  tobacco.  D.  being 
unwilling  to  do  it,  B.  agreed  with  him 
that  if  he  would  receive  the  tobacco 
in  his  barn,  and  should  sustain  any 
damage  or  injury  from  the  forces  of  the 
United  States  in  consequence  of  the 
tobacco  being  there  deposited,  B.  would 
make  good  all  losses  he  might  sustain 
thereby.  Under  this  agreement  the  to- 
bacco was  deposited  in  D.*s  barn, 
where  it  remained  until  the  17th  of 
March,  B.  undertaking  to  pay  for  any 
loss  B.  might  sustain  thereby.  At  that 
time  the  enemy's  gunboats  on  the  river 
approaching  D.'s  house,  he  removed 
and  concealed  the  tobacco,  and  his 
houses  and  outbuildings  and  furniture 
were  destroyed  by  the  enemy;  his  loss 
amounting  to  $6,352.  It  was  held,  that 
B  being  the  agent  of  the  confederate 
government  which  could  enforce  obe- 
dience upon  all  within  its  jurisdiction, 
the  contract  was  valid,  and  B.  is  bound 
to  pay  D.  for  the  loss  which  he  sus- 
tamed  If  B.  was  not  the  agent  of  the 
confederate  government,  and  was  pros- 
ecuting a  private  enterprise,  against  the 
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laws  and  policy  of  that  government,  D. 
is  not  particeps  criminis  with  B.,  in  an 
equal  degree,  if  at  all,  and  he  is  enti- 
tled to  recover.  Bier  v.  Dozier,  24 
Gratt.  1. 

Under  Statute  in  Regard  to  Trader 
Doing  Business  as  •'Agent"  of  Another. 
— Where  any  person  transacts  business 
as  a  trader  with  the  addition  of  the 
word  "agent,"  and  fails  to  disclose  the 
name  of  his  principal  or  partner,  as 
required  by  §  13,  ch.  100,  of  the  W.  Va. 
Code,  all  the  property,  stock,  and 
choses  in  action  acquired  or  used  in 
such  business  shall,  as  to  the  creditors 
of  any  such  person  be  liable  for  his 
debts  unless  such  person  be  a  licensed 
auctioneer  or  commission  merchant. 
Morris  v.  Clifton  Forge  Grocery  Co.,  46 
W.  Va.  197,  32  S.  E.  997. 

The  provisions  of  §  2877  of  the  Va. 
Code  rendering  all  the  property,  stock, 
and  choses  in  action  acquired  or  used 
in  his  business  by  a  trader  doing  busi- 
ness in  his  own  name  liable  for  the  pay- 
ment of  his  debts,  when  he  has  not 
complied  with  the  terms  of  that  section, 
are  not  affected  or  qualified  by  §  2465 
of  the  Code,  as  amended  by  Acts 
1899-1900,  p.  89,  providing  for  the  rec- 
ordation of  bills  of  sale  of  goods  and 
chattels,  and  certain  other  writings. 
The  "property,  stock  and  choses  in  ac- 
tion acquired  or  used  in  such  business" 
of  said  trader  are  liable  for  the  pay- 
ment of  his  debts,  notwithstanding  a 
bill  of  sale  thereof  may  be  recorded  as 
provided  by  §  2465  of  the  Code,  as 
amended.  Partlow  v,  Lickliter,  100  Va. 
631,  42  S.   E.  671. 

b.   For  Torts. 

"The  command  of  the  principal  will 
not  justify  the  agent  in.  committing  a 
trespass,  nor  even  an  apparent  wrong; 
in  such  a  case,  both  the  principal  and 
agent  are  liable  to  the  party  injured. 
But  where  the  conduct  of  the  agent  is 
within  the  limits  of  the  authority  con- 
fided to  him,  is  fair,  and  unattended  by 
circumstances  sufficient  to  apprise  him 
that  he  is  acting  wrongfully  in  relation 


to  others;  or,  in  other  words,  where 
he  does  not  commit  an  apparent  wrong, 
the  principal  and  not  the  agent  is  re- 
sponsible for  the  act."  Cabell,  J.,  in 
Travis  v.  Claiborne,  5  Munf.  438. 

If  a  person  who  has  assumed  to  pay 
the  debt  of  another  be  not  in  condi- 
tion for  any  reason  to  do  so,  and  at  the 
same  time  he  is  the  agent  for  the  cred- 
itor and  it  is  his  duty  as  such  agent  to 
collect  such  debt  from  the  debtor,  his 
performance  of  such  duty  by  legal  pro- 
ceedings is  not  without  probable  cause, 
and  will  not  render  him  liable  to  a  suit 
for  malicious  prosecution,  although  the 
debt,  interest  and  costs,  may  be  recov- 
ered from  him  in  an  action  of  assump- 
sit, for  breach  of  his  contract.  Porter 
V,  Mack,  50  W.  Va.  581,  40  S.  E.  459. 

8.   Public  Agents. 

A  public  officer  contracting  on  the 
part  of  the  government  is  not  person- 
ally liable.  Syme  v.  Aylett,  1  Call  105; 
Tutt  v.  Lewis,  3  Call  233;  State  v.  Chil- 
ton, 49  W.  Va.  453,  39  S.  E.  612;  Walker 
V.  Christian,  21  Gratt.  291;  Sawyer  v. 
Corse,  17  Gratt.  230.  See  the  title 
PUBLIC  OFFICERS. 

"A  very  different  rule,  in  general,  pre- 
vails in  regard  to  public  agents;  for  in 
the  ordinary  course  of  things,  an  agent, 
contracting  in  behalf  of  the  govern- 
ment, or  of  the  public,  is  not  personally 
bound  by  such  a  contract,  even  though 
he  would  be  by  the  terms  of  the  con- 
tract, if  it  were  an  agency  of  a  private 
nature.  The  reason  of  the  distinction 
is  that  it  is  not  to  be  presumed,  either 
that  the  public  agent  means  to  bind 
himself  personally  in  acting  as  a  func- 
tionary of  the  government,  or,  that  the 
party  dealing  with  him  in  his  public 
character  means  to  rely  on  his  individ- 
ual responsibility.  On  the  contrary,  the 
natural  presumption  in  such  cases  is, 
that  the  contract  was  made  on  the 
credit  and  responsibility  of  the  govern- 
ment itself,  as  possessing  an  entire 
ability  to  fulfil  all  its  just  contracts  far 
beyond  that  of  any  private  man;  and 
that  it  is  ready  in  good  faith  to  fulfil 
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them  with  punctilious  promptitude,  and 
in  a  spirit  of  liberal  courtesy.  Great 
public  inconveniences  would  result 
from  a  different  doctrine,  considering 
the  various  public  functionaries,  which 
the  government  must  employ,  in  order 
to  transact  its  ordinary  business  and 
operations;  and  many  persons  would  be 
deterred  from  accepting  of  many  of- 
fices of  trust  under  the  government  if 
they  were  held  personally  liable  upon 
all  their  official  contracts."  Walker  v. 
Christian,  21  Gratt.  297. 

B.  LIABILITY  OF  PRINCIPAL  TO 

THIRD  PERSONS. 
1.   On  Contract, 
a.   Disclosed  Principals. 

General  Rule. — The  general  rule  is 
that  the  principal  is  liable  for  the  con- 
tracts of  the  agent,  made  within  the 
scope  of  his  authority.  Yerby  v. 
Grigsby,  9  Leigh  387;  Hopkins  v. 
Blano,  1  Call  361;  Spence  v.  Rose,  28 
W.  Va.  :i:i3;  Clark  v.  Gordon.  35  W. 
Va.  73^,  14  S.  E.  255;  Davis  r.  Gordon, 
87  Va.  5(i4,  13  S.  E.  35;  Fore  v.  Camp- 
bell, 82  \'a.  808,  1  S.  E.  180;  Kramer 
V,  Blair,  88  Va.  458,  13  S.  E.  914;  Med- 
ley V.  Jones,  5  Munf.  98. 

In  case  of  special  agencies  the 
principal  is  not  generally  responsible  if 
the  agent  goes  beyond  his  power.  Sto- 
vall  V.  Com.,  84  Va.  246,  4  S.  E.  379; 
Hopkins  V.  Blane,  1  Call  302;  Davis 
V.  Gordon,  87  Va.  55«>.  13  S.  E.  35;  Fore 
x\  Campbell.  82  Va.  808,  1  S.  E.  180; 
Clark  V.  G<>rth)n,  35  W.  Va.  735,  14 
S.  E.  255;  Kramer  v.  Blair,  88  Va.  458. 
1?  S.   E.  914. 

Where  Agent's  Acts  Are  Contrary  to 
Interest  of  Principal. — It  is  the  duty  of 
an  anient  to  act  for  the  interest  of  his 
principal  to  the  best  of  the  agent's  judg- 
ment and  belief,  but  if  his  acts  are  so 
clearly  against  such  interest  as  to  show 
that  he  acted  otherwise,  his  acts  are 
void,  and  the  principal  is  not  bound  ex- 
cept to  an  innocent  party.  Mutual  Re- 
serve Fund  r.  Taylor,  99  Va.  209.  37 
S.  E.  854. 

The  powers  of  an  agent  are  to  be  ex- 


ercised for  the  benefit  of  his  principal 
only,  and  when  he  acts  otherwise,  with 
the  knowledge  and  participation  of  the 
person  relying  upon  his  unauthorized 
act,  his  principal  is  not  bound  by  such 
act.  Rohrbough  v.  Express  Co.,  50  W. 
Va.  149,  40  S.  E.  398. 

Where  Agent  Disregards  Private  In- 
structions.— If  an  agent  disregards  spe- 
cific instructions  as  to  the  mode  of 
executing  his  powers,  in  respect  to  a 
matter  as  to  which  he  is  held  out  to  the 
public  by  his  principal  as  having  full 
power  and  authority,  his  acts  are,  never- 
theless, binding  upon  his  principal  as 
regards  third  parties  having  no  notice 
of  such  instructions.  Rohrbough  v. 
Express  Co.,  50  W.  Va.  149,  40  S.  E. 
398;  Clark  v.  Gordon,  35  W.  Va.  735. 
14  S.  E.  255;  Davis  v.  Gordon,  87  Va. 
564,  13  S.  E.  35;  Kramer  v.  Blair,  88 
Va.   458,   13   S.   E.   914. 

Where  Excess  of  Power  Is  Separable. 
— Where  an  attorney  in  fact  is  author- 
ized to  sign  his  principal's  name  as 
surety  for  an  executor  to  the  "bond 
required  by  the  court"  and  he  signs 
iiis  name  to  the  bond  which  contains 
some  provisions  not  required  by  law, 
which  conditions  ar«  severable  and 
void,  this  is  not  in  excess  of  his  pow- 
ers and  the  principal  is  bound.  Yost 
V,  Ramey,  103  Va.  117,  48  S.  E.  862. 

Unauthorized  Change  of  Contract  by 
Agent. — In  the  absence  of  acquiescence 
or   ratit'ication,   a    principal    is    not    es- 
topped  to   deny   the   unauthorized   acts 
of  an  agent  whom  he  has  not  held  out 
to  the  other  party  to  an  alleged  con- 
;  tract,  or   to  the   world,   as  having  the 
authority    claimed.     Where    there    was 
a   valid   written   contract  between   two 
I  principals,    and    the    evidence    fails    to 
I  sliow  authority  in  the  agent  of  one  of 
,  them   who  was  superintending  the  ex- 
!  ecution  of  the  contract  to  modify  that 
'  contract,  or  that  his  principal  held  him 
I  out  as  having  such  authority,  or  that 
1  such   principal   had   any  knowledge   of 
I  the  alleged  modification,  or  that  he  has 
I  since  acquiesced  in  or  ratified  the  un- 
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authorized  acts  or  declaration  of  the 
agent,  if  any  such  there  were, 
the  principal  is  not  bound  by  the  al- 
leged modification.  Rowland  Lumber 
Co.  V,  Ross,  100  Va.  275,  40  S.  E.  923. 

Sale  by  Agent  to  One  Who  Is  Party 
to  Agent's  Fraud. — A  purchaser  from 
an  agent  empowered  to  sell  real  prop- 
erty, cannot  insist  on  the  validity  of 
such  sale,  if  he  had  knowledge  of  any 
fraud  or  breach  of  trust  in  the  agent. 
Morris  v.  Terrell,  2  Rand.  6. 

b.    Undisclosed  Principals. 

Generally. — "When  one  contracts  as 
agent,  without  naming  a  principal,  his 
acts  enure  to  the  benefit  of  the  party, 
although  at  the  time  uncertain  and  un- 
known, for  whom  it  shall  turn  out  that 
he  intended  to  act,  provided  the  party 
thus  entitled  to  be  principaf  ratify  the 
contract.  And  where  the  credit  is  given 
solely  to  the  servant,  if  it  be  in  igno- 
rance of  who  the  principal  is,  although 
with  knowledge  that  the  servant  is  act- 
ing on  behalf  of  another,  and  much 
more  if  without  such  knowledge,  the 
principal,  when  discovered,  is  liable. 
And  parol  evidence  is  admissible  to 
show  who  is  the  principal  when  he  is 
undisclosed  by  the  contract  in  order 
to  have  the  benefit  thereof  or  to  be 
charged  therewith;  and  in  such  case  the 
principal  is  bound  in  addition  to  the 
agent,  for  the  agent  is  bound  also  by 
the  terms  of  the  contract."  Waddill  v. 
Sebree,  88  Va.   1015,  14  S.   E.  849. 

Party  May  Abandon  Right  against 
Agent  and  Look  to  Principal. — Where 
a  person  dealing  with  another,  finds 
out  that  such  party  is  not  dealing  for 
himself,  but  merely  as  agent  for  an- 
other, he  may  abandon  his  right  against 
the  agent  and  look  to  the  principal. 
Poole  V,  Rice,  9  W.  Va.  73. 

Although  an  agent  does  not  disclose 
the  agency  at  the  time  of  purchasing 
property,  the  principal  is  bound  to  pay 
for  the  same  if  he  receives  the  property 
and  converts  it  to  his  own  use,  pro- 
vided the  agent  acted  within  the  scope 
of  his  authority;  or  varying  from  the 


authority  originally  designated,  and  the 
principal  subsequently  becoming  cog;- 
nizant  of  that  fact,  acquiesces  thereto 
by  receiving  the  property.  Detwiler 
V.  Green,  1  W.  Va.  109. 

It  is  not  error  in  the  circuit  court  to 
instruct  the  jury  that  if  they  are  satis- 
fied from  the  testimony,  that  an  agent 
was  authorized  to  go  into  the  market 
and  buy  wheat  generally,  for  a  princi- 
pal, or  if  he  was  authorized  to  make 
contracts  for  wheat  and  repay  himself 
by  drafts  on  the  principal;  or,  if  from 
the  course  of  dealing,  the  jury  is  sat- 
isfied that  the  agent  was  in  the  habit 
of  buying  wheat  and  forwarding  it  to 
the  principal  and  that  he  knowingly 
received  it  as  being  in  greater  amount 
than  his  advances  of  cash,  that  then 
the  principal  would  be  liable,  unless 
the  principal  had  in  the  due  course  of 
business  between  himself  and  the  agent» 
touching  the  premises,  made  advances 
to  the  agent  sufficient  to  pay  for  the 
wheat  so  received;  or  he  woulv.  be  liable 
for  so  much  as  may  not  be  covered  by 
such  advances.  Or,  if  the  jury  should  find 
that  the  principal  had  received  wheat 
beyond  the  amount  of  the  advances, 
and  which  was  sold  to  the  agent,  and 
by  him  purchased  as  the  private  agent 
of  the  principal,  he  would  be  liable  to 
the  amount  of  such  wheat  in  excess 
over  the  advances,  to  the  amount  of  his 
proof.  Detwiler  v.  Green,  1  W.  Va. 
109. 

Liability  of  Agent. — "It  is  well  set- 
tled that  a  person  contracting  as  agent 
will  be  personally  responsible,  where, 
if  at  the  time  of  making  the  contract, 
he  does  not  disclose  the  fact  of  his 
agency."    Poole  v.  Rice,  9  W.  Va.  73. 

Evidence  Admissible  to  Disclose 
Principal.  —  In  cases  of  undisclosed 
principals,  parol  evidence  is  always  ad- 
missible to  show  who  is  the  principal, 
that  he  may  either  take  the  benefits  or 
the  responsibilities  of  the  agent's  act 
Waddill  V,  Sebree,  88  Va.  1012,  14  S. 
E.  849;  Deitz  v.  Prov.  Ins.  Co.,  31  W. 
Va.  851,  8  S.  E.  616;  Murdock  v,  Frank- 
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lin   Ins.  Co.,  33  W.  Va.  407,  10  S.   E. 
778. 

Where  is  does  not  distinctly  appear 
from  the  terms  of  the  paper,  whether 
credit  was  given  to  the  agent  or  the 
principal,  parol  evidence  is  admissible 
to  remove  the  doubt.  Early  v.  Wilkin- 
son, 9  Gratt.  68;  R.  F.  &  P.  R.  R.  Co. 
V.  Snead,  19  Gratt.  354;  Walker  v. 
Christian,  21  Gratt.  293. 

Right  of  Action  on  Contract  Made  by 
Agent. — Where  a  contract,  not  under 
seal,  is  made  by  an  agent  in  his  own 
name,  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may 
sue  upon  it,  and  parol  evidence  is  ad- 
missible to  enable  the  principal  to  show 
that  he  is  the  real  contracting  party. 
Deitz  V.  Prov.  Wash.  Ins.  Co.,  31  W. 
Va.  851,  8  S.  E.  616;  Murdock  v.  Frank- 
lin Ins.  Co.,  33  W.  Va.  407,  10  S.  E. 
778;  Coulter  v,  Blatchley,  51  W.  Va. 
163,  41  S.  E.  133. 
8.   For  Torts. 

Negligence. — Where  an  agent  acts 
negligently  in  the  regular  course  of  his 
employment,  the  law  is  well  settled, 
that  the  principal  nnist  bear  the  conse- 
quences of  his  apcnt's  negligence,  as 
between  himself  and  an  innocent  third 
pers(m,  even  thoupu  the  act  or  omis- 
sion of  the  agent,  which  constitutes  the 
negligence,  was  v.'holly  unauthorized  by 
the  principal  or  even  positively  for- 
bidden by  him.  De  Voss  v.  Richmond, 
18  Gratt.  338,  359. 

The  principal  will  not  generally  be 
liable  criminally  for  the  negligence  or 
acts  of  the  agent.  Commonwealth  v. 
Lewis,  4  Leic^h  664.  In  this  case  it 
was  held  that  a  sheriff  was  not  crim- 
inally responsible  for  the  act  of  his 
licputy  in  allowing  a  prisoner  to  escape. 

Fraud. — The  false  statement  of  an 
agent  of  a  corporation  appointed  to  buy 
timber  for  it,  in  making  the  contract, 
that  the  company  is  a  partnership,  does 
not  bind  its  members  or  the  corporation 
to  liability  as  partners.  McDonald  v. 
Cole,  46  W,  Va.  186,  32  S.  E.  1033. 

A  confederate  district  commissary  in 


Virginia  during  the  late  war  between 
the  government  of  the  United  States 
and  confederate  states  is  not  responsi- 
ble for  the  misfeasances  and  wrongful 
acts  of  his  subagents,  unless  he  co- 
operated in  or  authorized  the  wrong. 
Tracy  v.  Cloyd,  10  W.  Va.  19. 

Unlawfully  Suing  Out  Distress  War- 
rant.— A  landlord  who  employs  an 
agent  to  lease  his  property  and  receive 
the  rents  is  not  liable  in  damages  for 
the  act  of  the  agent  in  unlawfully  su- 
ing out  a  distress  warrant  against  the 
tenant,  unless  he  directed  or  approved 
the  proceedings  had  under  the  distress 
warrant,  or  failed  to  repudiate  such 
proceedings  after  full  knowledge  of 
them.  Fishburne  v,  Engledove,  91  Va. 
548,  22   S.   E.  354. 

3.  When  Declarations  or  Admissions  of 
Agent  Bind  Principal. 

See  the  title  RES  GESTAE. 

In  General. — The  declarations  of  an 
agent,  made  while  he  is  performing  the 
act  authorized  by  the  principal,  which 
qualify  and  characterize  the  act,  are 
admissible  in  evidence  against  the  prin- 
cipal as  a  part  of  the  res  gestae.  The 
rule  is  that  where  the  acts  of  the  agent 
will  bind  the  principal,  his  representa- 
tions, declarations  and  admissions  re- 
specting the  subject  matter,  will  also 
bind  him,  if  made  at  the  same  time.  B. 
&  O.  R.  Co.  V,  Christie,  5  W.  Va.  325; 
Blair  v.  Security  Bank,  103  Va.  762,  50 
S.  E.  262;  Lawrence  v.  DuBois,  16  W. 
Va.  443;  Coyle  v.  B.  &  O.  R.  R.  Co.,  11 
W.  Va.  94;  Lake  v.  Tyree,  90  Va.  719, 
19  S.  E.  787;  Nutter  v.  Brown,  51  W. 
Va.  598,  42  S.  E.  661. 

An  insurance  company  establishing  a 
local  agency,  must  be  held  responsible 
JO  the  parties  with  whom  they  transact 
business,  for  the  acts  and  declarations 
of  the  agent,  within  the  scope  of  his 
employment,  as  if  they  proceeded  from 
the  principal.  Continental  Ins.  Co.  z: 
Kasey,  25  Gratt.  268. 

Must  Be  Made  While  Transaction  Is 
Going  on. — In  order  for  the  declara- 
tions of  the  agent  to  bind  the  princi- 
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pal,  the  declaration  must  have  been 
made  while  the  transaction  is  going 
on.  They  must  be  made  dum  fervet 
opus;  if  made  afterwards  they  are  mere 
hearsay.  Lake  v.  Tyree,  90  Va.  719, 
19  S.  E.  787.  Thus  declarations  of  a 
person  who  has  been  the  agent  in  pro- 
curing a  deed  for  another,  made  either 
before  the  negotiation  for- the  deed  was 
commenced,  or  after  the  execution  of 
the  deed  is  completed,  are  incompetent 
evidence  against  the  grantee  in  the 
deed,  to  show  that  provisions  which 
were  intended  to  be  inserted  in  the 
deed,  have  been  fraudulently  omitted. 
Smith  V.  Betty,  11  Gratt.  753. 

So  where  there  was  evidence  tending 
to  prove  that  a  colt  was  killed  by  an 
engine  on  a  railroad,  and  to  prove  that 
the  servant  of  the  railroad  company 
carelessly  and  negligently  put  down  the 
fence,  through  which  the  colt  escaped 
from  the  field  on  to  the  railroad  track, 
evidence  was  offered  to  show  that  a 
cherry  tree  was*  cut  at  the  place  where 
the  colt  went  through  the  fence,  and 
that  it  could  not  have  been  cut  without 
laying  down  the  fence;  and  to  prove 
that  the  agent  of  the  railroad  company 
cut  the  tree,  and  necessarily  put  down 
the  fence,  the  following  declaration  of 
the  agent  of  the  railroad  company, 
made  at  another  time  and  at  a  different 
place,  and  on  the  farm  of  another:  to 
wit,  "The  section  'boss*  told  him  (the 
witness),  that  he  had  been  ordered  by 
the  railroad  company  to  cut  all  the 
trees  along  the  line,  and  that  they  had 
cut  all  the  trees  from  Summit  Point 
down,"  was  held  inadmissible.  Coyle 
V.  B.  &  O.  R.  Co.,  11  W.  Va.  94. 

Statements  Must  Be  Part  of  Transac- 
tion to  Which  They  Relate.— A  railroad 
company  having  been  summoned  as  a 
garnishee,  and  a  jury  having  been  im- 
paneled to  try  whether  it  has  made  a 
full  disclosure  of  its  indebtedness  to 
the  defendant  in  the  action,  the  state- 
ments of  a  division  engineer  to  a  third 
person  in  relation  to  the  indebtedness 
of  the  company  to  the  defendant,  are 


not  competent  evidence;  it  not  appear- 
ing that  said  engineer  was  the  agent 
of  the  company  having  any  authority 
on  this  subject,  or  that  at  the  time  of 
making  the  statements,  he  was  engaged 
as  agent  about  the  business  referred 
to,  so  as  make  his  statements  part  of 
the  transaction,  and  explaining  the  na- 
ture thereof.  B.  &  O.  R.  Co.  v.  Galla- 
hue,  12  Gratt.  656. 

Where  in  an  action  against  a  railroad 
company  to  recover  the  value  of  trunk 
and  contents,  lost  from  its  cars,  it  was 
admitted  on  the  trial  that  a  clerk,  in  an 
office  of  defendant,  since  deceased,  de- 
clared some  time  after  the  loss  that  he 
had  discovered  what  had  become  of  the 
trunk;  that  it  had  been  put  off  the  cars 
at  a  certain  point  and  the  contents 
lost,  etc.,  it  was  held,  that  there  being 
no  effort  in  the  case  to  fix  the  liability 
of  the  defendant  by  reason  of  any  act 
or  agreement  of  the  supposed  agent, 
but  a  mere  attempt  to  prove  by  his 
declarations  a  fact  with  which  he  was 
not  in  any  way  connected,  and  of  which 
he  did  not  appear  to  have  any  personal 
knowledge,  the  evidence  was  inadmissi- 
ble. B.  &  O.  R.  Co.  V.  Christie,  5  W. 
Va.  325. 

Where  an  agent  of  a  landowner  gave 
an  option  on  the  land  for  his  principal 
to  a  coal  company,  and  subsequently 
bought  the  property  himself  from  his 
principal  after  having  been  told  by  an 
agent  of  the  coal  company  that  thc^' 
had  abandoned  the  contract,  it  was  held 
in  a  suit  brought  by  the  coal  company 
for  a  specific  performance  of  the  con- 
tract, that  in  order  for  the  coal  com- 
pany to  have  abandoned  its  contract 
it  was  necessary  for  the  defendant  to 
show  that  the  agent  of  the  company 
was  acting  within  the  scope  of  his  au- 
thority when  he  informed  them  that  the 
coal  company  had  abandoned  the  op- 
tion, and  that  in  the  absence  of  such 
proof  the  plaintiff  was  entitled  to  a 
decree  for  specific  performance.  Clark 
V.  Gordon,  35  W.  Va.  735,  14  S.  E. 
255. 
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Declarations  of  Subagents. — An  in- 
surer is  responsible  not  only  for  the 
acts  and  declarations  of  its  general 
agents,  within  the  scope  of  their  au- 
thority, but  also  for  the  acts  and  dec- 
larations of  the  clerks  and  employees 
of  such  agents,  to  whom  the  latter  del- 
egate authority  to  discharge  their 
functions,  within  the  scope  of  the 
agent's  authority,  and  while  engaged 
about  the  business  of  the  principal. 
Goode  V.  Georgia  Home  Ins.  Co.,  92 
Va.  392,  23  S.  E.  744. 
4.  Notice  to  Agent  as  Notice  to  Prin- 
cipal. 

In  General. — It  may  be  stated  as  a 
general  rule  that  notice  to  the  agent 
while  acting  in  the  scope  of  his  au- 
thority is  notice  to  the  principal.  J[ri«*t 
V.  Sandy,  39  W.  Va.  644,  20  S.  E.  665; 
French  v.  Loyal  Co.,  5  Leigh  680,  715; 
Newlin  v.  Beard,  6  W.  Va.  Ill;  Fideli\/ 
Ins.,  etc.,  Co.  v.  Shenandoah  Val.  R. 
Co.,  32  W.  Va.  244,  9  S.  E.  180;  Sim- 
mons V.  Ins.  Co.,  8  \V.  Va.  474;  Rich- 
mond Enquirer  Co.  v.  Robinson,  24 
Gratt.  548;  Schreckhise  v.  Wiseman,  102 
Va.  9,  45  S.  E.  745. 

But  such  notice  must  have  reference 
to  that  business  of  the  principal,  in 
which  the  agent  is  engajjed.  Hart  v, 
Sandy,  39  W.  Va.  644,  20  S.  E.  665. 

A  drayman  authorized  to  haul  a  mer- 
chant's goods  from  the  depot  is  not, 
from  that  consideration,  merely  an 
agent  wliosc  knowledge  of  the  arrival 
of  goods  will  be  notice  to  the  mer- 
chant. Berry  v.  W.  Va.,  etc.,  R.  Co., 
44  W.  Va.  538,  30  S.  E.  143. 

Notice  to  Insurance  Agent  of  Condi- 
tion of  Risk. — An  insurance  agent's 
knowledge  of  the  real  condition  of  a 
risk  is  imputable  to  the  company,  and 
estops  the  latter  from  setting  up 
any  warranty  inconsistent  therewith. 
Lynchburg  Fire  Ins.  Co.  v.  West,  76 
Va.   575,   44  Am.    Rep.    177. 

Notice  of  Lien  Acquired  before  Com- 
mencement of  Agency. — If  an  agent, 
before  the  commencement  of  his 
ar^'ncy,  receive  notice  of  an  unrecorded 


lien  on  real  estate  of  which  his  princi- 
pal afterwards  becomes  a  purchaser, 
such  notice  of  the  agent  will  not  be 
imputable  to  the  principal  unless  there 
be  very  strong  evidence  that  at  the 
time  of  the  purchase,  the  agent  remem- 
bered the  fact  that  he  had  received  such 
notice.  Morrison  v,  Bausemer,  32 
Gratt.  225. 

M.  claimed  to  subject  the  proceeds 
of  land  under  a  deed  of  trust  duly  re- 
corded. B.  claimed  priority  of  M.'s 
deed  under  an  unrecorded  judgment 
rendered  before  the  deed  of  trust  was 
executed,  on  the  ground  that  N.,  a  trus- 
tee in  M.'s  deed,  had  notice  of  the 
judgment  at  the  time  of  the  execution 
of  the  deed.  Held,  though  N.,  then 
a  deputy  clerk  in  the  clerk's  office 
where  the  judgment  was  recovered, 
made  a  copy  of  said  judgment  about 
twelve  months  before  the  execution  of 
M.'s  deed,  this  is  not  of  itself  suffi- 
cient evidence  of  his  recollecting  the 
fact  when  the  deed  was  executed;  and 
there  being  no  other  evidence  of  the 
fact,  the  deed  of  M.  has  priority  over 
the  judgment  of  P. .  Morrison  v,  Bause- 
mer, 32  Gratt.  225. 

5.    Right  of  Agent's  Creditor  to  Levy 
on  Principal's  Goods. 

If  a  contract  of  agency  is  entered 
into,  and  the  principal  agrees  to  furnish 
to  the  agent  on  consignment  certain 
manufactured  articles,  at  a  stipulated 
price,  to  be  paid  for  when  sold,  such 
articles,  when  so  furnished,  remain  the 
property  of  the  principal  until  sold  to  . 
a  bona  fide  purchaser,  and  they  cannot 
be  executed  and  sold  to  pay  the  debts 
of  the  agent,  and,  if  so  sold,  the  pur- 
chaser gets  no  title  to  any  such  articles 
as  against  such  principal.  Barnes,  etc., 
Lock  Co.  V,  Bloch  Tobacco  Co.,  38  W. 
Va.  158,  18  S.  E.  482. 

A  party  whose  entire  business  con- 
sists in  selling  agricultural  implements, 
wagons,  etc.,  as  agent  for  the  manufact- 
urer thereof,  receiving  a  commission 
for  his  services  in  disposing  of  the 
same,  cannot  be   regarded  either  as  a 
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trader  or  a  commission  merchant;  and 
although  his  name,  with  the  addition 
of  the  words  "MTrs  Agent,"  be  on  a 
sign  nailed  on  the  outside  of  the  build- 
ing in  which  he  does  business,  in  a 
conspicuous  place,  farming  implements 
which  he  has  on  sale  as  an  agent  for 
the  manufacturer  are  not  liable  to  exe- 
cution and  sale  as  his  property,  under 
the  provisions  of  §  13,  ch.  100  of  the 
Code  of  West  Virginia.  Brown 
Manuf  g  Co.  v.  William  Deering  &  Co., 
35  W.  Va.  255,  13  S.  E.  383. 

Says  the  court  in  Overseers  of  the 
Poor  V.  Bank  of  Va.,  2  Gratt.  548:  "The 
well  settled  principles  of  law  entitle  a 
principal,  in  all  cases  where  he  can 
trace  his  property,  whether  it  be  in  the 
hands  of  the  agent,  or  of  his  represen- 
tatives, or  assignees,  to  reclaim  it,  un- 
less it  has  been  transferred  bona  fide 
to  a  purchaser  of  it,  or  assignee  for 
value,  without  notice.  In  such  cases,  it 
is  wholly  immaterial  whether  the  prop- 
erty be  in  its  original  state,  or  has 
been  converted  into  money,  securities, 
negotiable  instruments  or  other  prop- 
erty; if  it  be  distinguishable,  and  sepa- 
rable from  the  other  property  or  assets, 
and  has  an  earmark,  or  other  appropri- 
ate identity.  The  product,  or  substitute 
of  tl:e  original  thing,  has  the  nature  of 
the  original  thing  itself  imparted  to  it, 
as  long  as  it  can  be  ascertained  to  be 
such  product,  or  substitute;  and  the 
right  of  the-  principal  thereto  ceases 
only  when  the  means  of  ascertainment 
fail;  and  this  is  the  case  when  the  sub- 
ject is  turned  into  money,  and  is  mixed 
and  confounded  in  a  general  mass  of 
the  same  description,  and  becomes  in- 
capable of  being  distinguished  from  the 
mass  of  the  moneys  of  the  agent." 

K.,  K.  &  A.  were  a  firm  doing  a  whole- 
sale business  as  merchants  in  Rich- 
mond, and  in  1864  they  employed  P.  to 
carry  on  a  retail  business  in  Lynchburg, 
under  the  style  of  P.,  agent  of  J.  S. 
K.,  the  name  of  one  of  the  partners. 
The  publication  was  made  and  the  sign 
put  up  in  the  above  name  as  prescribed 


by  the  statute.  In  1850  some  of  the 
partners  retired,  but  the  firm  in  Rich- 
mond was  continued,  new  partners  be- 
ing admitted  under  the  name  of  K.,  P.' 
&  K.;  J.  S.  K.  continuing  to  be  a  part- 
ner of  the  firm;  but  neither  then  nor 
at  any  time  after  the  Va.  Code  of  184d 
went  into  effect,  was  there  any  new 
publication  as  to  the  agency  in  Lynch- 
burg. In  1853  the  goods  of  K.,  P. 
&  K.  in  the  storehouse  of  P.  in  Lynch- 
burg were  taken  under  execution  by  his 
creditors.  It  was  held  that,  the  law 
having  been  complied  with  in  1846,  and 
the  present  firm  in  Richmond  being  a 
continuation  of  the  former,  the  goods 
are  not  liable  to  the  creditors  of  P. 
Farmers  Bank  v,  Kent,  16  Gratt.  257. 

C.  LIABILITY  OF  THIRD  PER- 
SONS TO  PRINCIPAL. 

Right  to  Fund  Deposited  in  Agent's 
Name. — A  bank  which  has  received 
money  on  deposit  for  an  agent,  who 
has  a  beneficial  interest  therein,  cannot 
disregard  that  interest  and  apply  the 
money  to  a  debt  due  it  from  the  agent's 
principal.  Nolting  v.  Bank,  99  Va.  54, 
37  S.  E.  804. 

A  bank  cannot  be  said  to  be  indebted 
to  a  principal  on  account  of  money  de- 
posited by  an  agent  in  his  own  name, 
when  the  circumstances  are  such  that 
the  principal  could  not  recover  the 
amount  by  action  at  law,  or  suit  in  eq- 
uity. It  is  a  debt  due  the  agent,  and 
the  bank  cannot  set  off  against  such 
deposit  a  debt  due  to  it  by  the  prin- 
cipal. Nolting  V,  Bank,  99  Va.  55,  37 
S.  E.  804. 

That  a  depositor  has  an  interest  in 
a  fund  deposited  is  sufficiently  disclosed 
to  the  bank  by  depositing  the  money 
in  his  own  name,  though  with  an  addi- 
tion that  does  not  change  the  nature  of 
the  deposit,  and  notifying  the  cashier 
that  no  other  person  than  himself  is 
to  check  on  the  fund.  Nolting  v.  Bank, 
99  Va.  55,  37  S.  E.  804. 

Right  of  Principal  on  Contract  Pro- 
cured by  Agent's  Fraud.--Where  a 
principal  sends  forth  his  agent  to  con- 
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duct  his  affairs  and  contract  for  his 
benefit,  and  the  agent  procures  a  con- 
tract by  fraudulent  or  corrupt  practices, 
although  the  principal  may  not  have 
been  privy  in  any  way  to  such  conduct 
of  his  agent,  yet  the  principal  claiming 
the  benefit  of  the  contract  must  take 
it,  tainted  as  it  may  be  with  such  prac- 
tices. Honaker  v.  Board  of  Education, 
42  W.  Va.  170,  24  S.   E.  544. 

A  school  commissioner  of  a  district 
is  notified  to  attend  an  adjourned  meet- 
ing of  the  board  of  education,  set  to 
pass  upon  a  proposed  contract  for  the 
purchase  of  certain  charts  for  the  public 
schools  of  their  district  at  the  price  of 
$750.  He  refused  to  go  until  the  agent 
Selling  the  charts  handed  him  $2.50  in 
tnoney  to  pay  him  for  his  time  and  re- 
imburse him  for  loss  sustained  by  clos- 
ing his  place  of  business.  Then  he 
littended  the  meeting  of  the  board  at 
|he  time  and  place  fixed,  and  he  and  the 
president  of  the  board  voted  for  making 
the  purchase  and  signed  the  contract; 
but  the  third  commissioner  voted 
against  it,  and  refused  to  sign  the  con- 
tract. Held,  such  contract,  thus  pro- 
cured and  made,  is  against  public  pol- 
icy, and  void,  for  want  of  the  sanction 
of  a  competent  majority  of  the  board 
to  make  it.  Honaker  v.  Board  of  Ed- 
ucation, 42  W.  Va.  170,  24  S.  E.  544. 

VIII.  Ratification  of  Agent's 
Unauthorized  Acts. 

In  General. — Where  one  without  au- 
thority assumes  to  act  on  behalf  of  an- 
other as  his  agent,  the  latter  may  adopt 
the  act  by  ratifying  or  confirming  it, 
and  in  such  case  it  will  be  as  binding 
Upon  him  as  if  the  former  had  been 
duly  authorized  to  perform  the  act  in 
the  first  instance.  Ratification  has  a 
complete  retroactive  efficiency  relating 
to  the  very  inception  of  the  contract 
or  act.  Ruflfner  v.  Hewitt,  7  W.  Va. 
585;  Union  Bank  v.  Beirne,  1  Gratt.  226; 
Devendorf  v.  W.  Va.  Oil,  etc.,  Co.,  17 
W.  Va.  135. 

Th^  conduct  and  acts  of  the  princi- 


pal, tending  to  imply  a  ratification  of 
the  agent's  unauthorized  acts,  are  con- 
strued liberally  in  favor  of  the  agent. 
Ruflfner  v.  Hewitt,  7  W.  Va.  585. 

The  holder  of  note  selling  it  to  at- 
torneys with  instructions  to  renew,  if 
possible,  but  otherwise  to  sue,  and  after 
judgment  is  obtained  receiving  from 
them  new  note  and  money,  with  inti- 
mation that  if  a  small  balance  is  soon 
paid  they  will  receive  it  in  satisfaction 
of  the  judgment,  which  holder  accepts 
and  announces  the  balance  due,  but 
doing  nothing  further  for  five  years, 
thereby  ratifies  the  act  of  the  attor- 
neys in  endorsing  the  judgments  as 
"satisfied."  Higcinbotham  v.  May,  90 
Va.  233,   17   S.   E.   941. 

Ratification  applies  as  well  to  a  tort 
as  to  a  contract.  Forbes  v.  Hagman, 
75  Va.  168. 

Acquiescence  in  Acts  of  Agent. — It 
is  not  necessary  that  there  should  be 
any  positive  or  direct  confirmation. 
Where,  with  a  knowledge  of  the  facts, 
the  principal  acquiesces  in  the  acts  of 
the  agent,  under  such  circumstances  as 
would  make  it  his  duty  to  repudiate 
such  acts  if  he  would  avoid  them,  such 
acquiescence  is  a  confirmation  of  the 
acts  of  the  agent.  It  is  not  necessary 
that  such  knowledge  shall  be  shown  by 
positive  evidence;  it  may  be  deduced, 
or  inferred  from  the  circumstances  and 
facts  of  the  case.  Curry  v.  Hale,  15 
W.  Va.  867;  Richmond,  etc.,  Ry.  Co. 
V.  N.  Y.,  etc.,  Ry.  Co.,  95  Va.  386,  28 
S.  E.  573;  Owens  v.  Boyd  Land  Co.,  95 
Va.  560,  28  S.  E.  950;  Ruflfner  v,  Hew- 
itt, 7  W.  Va.  585. 

In  Hortons  v.  Townes,  6  Leigh  47,  A. 
by  letter  of  attorney  authorized  B.  to 
put  his  name  to  or  upon  any  negotiable 
note,  as  maker  or  indorser,  for  the  pur- 
pose of  getting  the  same  discounted  at 
one  or  other  of  certain  specified  banks, 
to  the  amount  of  $3,000  and  then  for 
renewal  of  such  note  at  bank,  from 
tirne  to  time,  so  as  the  amount  should 
at  no  one  time  exceed  $3,000;  B.  made 
a    note    for   $3,000    accordingly,   which 
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was  discounted  at  bank,  and  renewed 
from  time  to  time,  but  at  length  reduced 
to  $1,000;  and  then  B.  purchases  gro- 
ceries of  C.  and  for  the  price  thereof, 
giving  him  a  note  made  by  A.  by  B.,  his 
attorney,  negotiable  at  one  of  the  speci- 
fied banks,  which  the  bank  refused  to 
discount.  It  was  held  that  this  note 
for  the  price  of  the  groceries  was  not 
within  the  authority  conferred  on  B. 
by  A.'s  letter  of  attorney,  and  was  not 
binding  on  A.,  and  where  A.  being  in- 
formed of  the  making  of  the  note  by  B. 
and  of  all  the  circumstances,  made  no 
complaint,  and  afterwards  procured  in- 
demnity from  a  third  person  against 
loss  by  reason  of  the  note,  this  did  not 
amount  to  confirmation  of  B.'s  unau- 
thorized act  in  making  the  note. 

Acceptance  of  Fruits  of  Agent's  Acts. 
— If  a  person  receives  the  benefits  of 
the  dealings  of  an  unauthorized  agent, 
he  must  also  discharge  all  responsibili- 
ties occasioned  thereby.  Dewing  v. 
Hutton,  48  W.  Va.  577,  37  S.  E.  670; 
Harvey  v.  Steptoe,  17  Gratt.  289; 
Owens  V.  Boyd  Land  Co.,  95  Va.  562, 
28  S.  E.  950;  Crump  v.  U.  S.  Mining 
Co.,  7  Gratt.  352;  N.  Y.  Ins.  Co.  v. 
Taliaferro,  95  Va.  522,  28  S.  E.  879; 
Barksdale  v.   Finney,  14  Gratt.  338. 

A  person  who  employs  an  agent  to 
buy  up  timber  lands,  and  such  agent 
engages  the  services  of  another  for  cer- 
tain compensation  agreed  between 
them,  cannot  escape  the  payment  of 
such  compensation  if  he  accepts  the 
purchases  secured  thereby.  If  he  would 
enjoy  the  benefits,  he  must  assume  the 
burdens  in  whole,  and  not  in  part.  Dew- 
ing V.  Hutton,  48  W,  Va.  577,  37  S. 
E.  670. 

Where  an  agent  buys  a  claim  for  his 
principal,  and  in  order  to  induce  the 
seller  to  part  with  it  makes  false  and 
fraudulent  misrepresentations  in  refer- 
ence thereto,  and  the  principal  accepts 
the  purchase  and  takes  the  benefit 
thereof,  he  can  not  while  claiming  the 
benefit  of  the  purchase  and  retaining 
the  claim  repudiate  said  representations 


of  his  agent,  on  the  ground  that  they 
were  not  authorized  by  him  and  were 
not  within  the  scope  of  his  authority. 
Lane  v.  Black,  21  W.  Va.  617.  Sec 
also.  Day  v.  Building  Assoc,  96  Va. 
484,  31  S.  E.  902;  -RuflFner  v.  Hewitt. 
7   W.   Va.   585. 

Failure  to  Repudiate  Unauthorized 
Acts. — If  an  agent  notifies  his  principal 
of  unauthorized  acts  committed  by  him- 
self, the  principal,  to  escape  responsr- 
bility  therefor,  must  promptly  repudiate 
the  same  before  the  rights  of  third  par- 
ties are  affected;  otherwise,  he  will  be 
estopped  to  deny  that  such  acts  of  such 
agent  were  authorized.  Dewing  v. 
Hutton,  48  W.  Va.  577,  37  S.  E.  670. 

When  informed  by  his  agent  of  what 
he  had  done,  if  the  principal  did  not 
choose  to  affirm  the  act,  it  was  his  duty 
to  give  immediate  information  of  his 
repudiation.  He  can  not,  by  holding 
his  peace  and  apparent  acquiescence, 
have  the  benefit  of  the  contract  if  it 
should  turn  out  to  be  profitable,  and 
retain  a  right  to  repudiate  it  if  other- 
wise. The  principal  must,  therefore, 
when  informed,  reject  within  a  rea- 
sonable time,  or  be  deemed  to  adopt 
by  acquiescence.  Johnson  v.  Gibbons, 
27  Gratt.  636;  Coffman  v.  Miller,  26 
Gratt.  698;  Higginbotham  v.  May,  90 
Va.  239,  17  S.  E.  941.  And  having  once 
affirmed  he  is  bound  by  the  agent's  act 
or  contract.  Anderson  v.  Creston  Land 
Co.,  96  Va.  257,  31  S.  E.  82.  See  also, 
Ruffner  v.  Hewitt,  7  W.  Va.  585. 

If  one  promises  to  pay  a  note,  to 
which  his  name  has  been  signed  by  one 
assuming,  without  authority,  to  act  as 
his  agent,  it  is  an  adoption  of  the  act 
of  the  agent,  and  in  law  is  equivalent 
to  an  antecedent  authority  to  execute 
the  note.  Devendorf  v.  W.  Va.  Oil, 
etc.,  Co.,  17  W.  Va.  135. 

But  an  express  ratification  of  an  in- 
solated  act  beyond  the  authority  of 
agent,  is  not  sufficient  to  charge  the 
principal  for  like  acts  in  the  future. 
Thus  a  letter  authorized  the  addressee 
and  another   to   use   the   name   of  the 
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sender  as  indorser.  With  this  letter 
in  his  possession  the  addressee  indorsed 
the  name  of  the  sender  upon  his  bills 
in  such  manner  that  it  did  not  appear 
by  the  paper  to  have  been  done  by  an 
agent.  Some  of  these  bills  were  pro- 
tested, and  afterwards  the  donor  of  the 
power  by  an  indorsement  on  the  latter, 
said:  "The  above  is  my  signature  and 
letter,  and  the  legal  liabilities  of  which 
I  hereby  acknowledge."  The  addressee 
again  indorsed  the  name  of  the  donor 
of  the  power  of  other  bills  in  the  same 
manner.  The  donor  of  the  power  was 
held  not  liable  upon  these  indorse- 
ments. Union  Bank  v,  Beirne,  1  Gratt. 
226. 

IX.  Termination  of  Agency. 

A.  MODE  OF  TERMINATION. 

1.  Eca  h  of  Principal  or  Agent. 

The  (U'.ith  of  either  party  terminates 
the  agciKy,  and  after  the  death  of  the 
principal  no  act  of  the  agent  can  bind 
the  estate  of  the  principal.  Huston  v. 
Cantril,  11  Leigh  136. 

Upon  the  death  of  the  principal  the 
agent's  powers  cease,  and  it  is  his  duty 
to  turn  over  choses  in  action  in  his 
hands  to  the  personal  representative  of 
the  principal.  Although  the  proceeds 
of  such  choses  in  action  are  specifically 
bequeathed  to  a  third  person  by  the 
principal,  tl  v  ugent  cannot  litigate  the 
right  of  the  pv..,onal  representative  to 
the  possession  of  such  choses  in  a  suit 
brought  by  the  latter  to  convene  the 
creditors  and  settle  the  affairs  of  the 
estate  to  which  such  third  persons  are 
not  parties.  Triplett  v.  Woodward,  98 
Va.  187,  35  S.  E.  455. 

2.  Revocation  of  Agent's  Authority. 
As  to  discharge  of  servants,  see  the 

title  MASTER  AND  SERVANT. 

An  agency,  uncoupled  with  an  inter- 
est, and  not  for  a  fixed  time,  may  be  re- 
voked by  the  principal  at  will  without 
liability  for  damages;  and  though  it 
be  for  a  fixed  time,  still  it  may  be  re- 
voked at  will,  but  the  principal  will  be 
liable    to   the   agent   for   damages   for 


wrongful  revocation  within  such  time. 
There  is  often  a  difference  between  a 
power  to  revoke  and  a  right  to  revoke, 
as  between  principal  and  agent.  Rowan 
V.  Hull,  55  W.  Va.  335,  47  S.  E.  92; 
Spencer  v.  Wilson,  4  Munf.  130. 

An  agency  is  not  coupled  with  an  in- 
terest merely  because  the  agent  earns 
a  commission  or  reward  in  executing 
the  agency.  Rowan  v.  Hull,  55  W.  Va. 
335,  47  S.  E.  92. 

A  verbal  direction  given  by  a  person 
having  claims  in  the  hands  of  an  at- 
torney for  collection,  to  pay  part  of  the 
money  when  collected  to  another  in  sat- 
isfaction of  a  debt  due  to  the  latter 
from  a  third  person  is  revocable  by 
the  person  giving  the  direction  in  his 
lifetime  or  by  his  administrator  after 
his  death.  Beers  v.  Spooner,  9  Leigh 
153. 

But  where  an  attorney  at  law  receiv- 
ing a  claim  for  collection  brings  suit 
upon  it  and  obtains  a  judgment,  and  the 
debtor  then  places  in  his  hands  a  note 
due  from  a  third  person  authorizing 
him  to  collect  the  note  and  apply  the 
proceeds  to  .the  payment  of  the  judg- 
ment, this  is  an  irrevocable  appropria- 
tion by  the  debtor  of  the  funds  arising 
from  the  collection  of  the  note  to  the 
payment  of  the  judgment.  Smith  v, 
Lamberts,  7  Gratt.  138.  See  also,  Beers 
V.  Spooner,  9  Leigh  157. 

Duty  of  Principal  to  Give  Notice  of 
Revocation. — Where  the  principal  re- 
vokes the  agent's  authority,  he  must 
give  third  persons,  who  have  dealt  with 
the  agent,  as  his  agent,  notice,  else  he 
will  be  liable  for  any  loss  they  may  in- 
cur, though  not  having  received  such 
notice.  Spencer  v.  Wilson,-  4  Munf. 
130. 

3.     Accomplishment     of    Purpose     of 
Agency. 

The  agency  of  a  real  estate  agent  is 
terminated,  and  his  duty  to  his  principal 
ceases,  upon  the  delivery  of  the  title 
and  payment  for  the  property.  Board 
of  Trustees  v,  Blair,  45  W.  Va.  812,  32 
S.  E.  203. 
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4.  Efifcct  of  War. 

War  between  the  countries  of  the 
principal  and  the  agent  dissolves  an 
agency  which  requires  commercial  in- 
tercourse and  communication  between 
citizens  of  the  belligerent  states.  Hale 
V.  Wall,  22  Gratt.  432;  Small  v.  Lumpkin, 
28  Gratt.  832;  Billgerry  v.  Branch,  19 
Gratt.  393. 

But  in  case  of  an  agency  created  be- 
fore the  commencement  of  the  war  and 
not  requiring  intercourse  or  communi- 
cation between  the  citizens  of  the  bel- 
ligerent states,  war  does  not  dissolve 
the  agency.  King  v,  Hanson,  4  Call 
259;  Manhattan  Life  Ins.  Co.  v,  War- 
wick, 20  Gratt.  614;  Mutual,  etc.,  Ins. 
Co.  V.  At  wood,  24  Gratt.  497;  New 
York,  etc.,  Ins.  Co.  v.  Hendren,  24 
Gratt.  536;  Small  v.  Lumpkin,  28  Gratt. 
832;  Hale  v.  Wall,  22  Gratt.  430.  See 
ante,  "Between  Whom  Relation  May 
Exist,'*  II,  A. 

Where  before  the  war  between  the 
states  an  agent  was  employed  to  col- 
lect a  debt,  and  at  the  beginning  of  the 
war  he  joined  the  confederate  army, 
while  his  principal  remained  a  loyal 
citizen  of  the  United  States,  it  was 
held  that  the  relation  of  principal  and 
agent  did  not  exist  and  that  money 
paid  to  the  agent  while  in  the  army  to 
be  applied  upon  the  debt  of  the  princi- 
pal was  not  to  be  credited  to  the  person 
paying  it.  "His  relation  as  attorney 
had  ceased  or  was  at  least  suspended 
by  reason  of  his  having  gone  inside  of 
the  lines  of  the  army  of  the  confeder- 
ate states."  Harper  v.  Harvey,  4  W. 
Va.  539. 

B.  EFFECT  OF  TERMINATION. 

After  the  termination  of  the  agency, 
the  agent  has  the  same  right  as  any 
other  person  to  deal  in  the  property. 
Board  of  Trustees  v,  Blair,  45  W.  Va. 
812,  32  S.  E.  203. 

While  it  is  true  that  a  trustee  or 
agent  cannot  be  interested  in  a  sale 
made  by  himself,  yet  when  he  has  fully 
discharged  his  trust,  and  sold  property 


to  a  third  person  in  good  faith,  having 
no  interest  in  the  same  at  the  time,  he 
may  afterwards  acquire  the  title  from 
the  purchaser;  and  such  fact  will  not 
afford  ground  for  avoiding  the  sale. 
Board  of  Trustees  v.  Blair,  45  W.  Va. 
812,   32   S.    E.   203. 

X.  Actions. 

A.  ACTION       BY       PRINCIPAL 
AGAINST  AGENT. 

Assumpsit  will  lie  for  goods  or  money 
of  a  principal  embezzled  by  his  agent, 

and  a  special  count  setting  out  such 
embezzlement  may  be  joined  with  the 
common  counts.  Maloney  v,  Barr,  27 
W.  Va.  381. 

Sale  to  Insolvent  Contrary  to  In- 
structions.— In  assumpsit  by  a  principal 
against  his  agent  for  the  value  of  goods 
sold  on  credit  by  the  agent  to  insolvent 
persons  contrary  to  the  positive  in- 
structions of  the  plaintiff,  it  is  not  nec- 
essary to  aver  in  the  declaration  that 
there  was  an  express  contract  between 
the  plaintiff  and  defendant  that  the  lat- 
ter should  not  sell  on  credit;  it  is  suf- 
ficient to  aver  that  the  sale  was  made 
in  violation  of  the  plaintiff's  instruc- 
tions, and  that  thereby  the  value  of 
the  goods  was  lost  to  the  plaintiff. 
Maloney  v,  Barr,  27  W.  Va.  381. 

B.  ACTION  BY  AGENT  AGAINST 
THIRD  PERSONS. 

An  agent  or  attorney  in  fact  cannot 
maintain  a  suit  in  his  own  name,  not 
even  in  a  court  of  equity.  Jones  v. 
Hart,  1  Hen.  &  M.  471. 

C.  ACTION  BY  THIRD  PERSONS 
AGAINST  PRINCIPAL. 

1.   Parties. 

An  agent  for  the  purchase  or  sale  of 
an  estate,  though  he  transact  the  busi- 
ness in  his  own  name,  is  generally  not 
a  proper  party  to  a  suit  brought  for 
the  specific  execution  of  the  contract 
of  sale  or  purchase.  But  if  he  be  an 
agent  to  sell,  and  makes  the  sale,  and 
takes  of  the  purchaser  bonds  for  the 
purchase  money  payable  to  himself,  and 
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these  bonds  are  secured  by  a  deed  of 
trust  executed  by  the  purchaser  con- 
veying other  lands  of  his  to  secure  such 
bonds,  then  in  a  suit  brought  by  the 
vendor  to  enforce  specifically  such  con- 
tract, and  to  enforce  the  collection  of 
such  purchase  money  bond,  such  agent 
must  be  made  a  party  either  plaintiff 
or  defendant,  for  in  such  case  he  is 
not  simply  an  agent,  but  he  is  a  trustee 
holding  the  legal  title  to  such  bonds 
for  the  use  of  the  real  vendor  of  said 
land.  Tavenner  v.  Barrett,  21  W.  Va. 
656. 

In  such  case  such  aj2:ent  or  trustee 
may  be  made  a  coplaintiff  with  the 
vendor,  or  he  may  be  made  a  defend- 
ant with  the  vendee,  the  vendor  being 
made  the  sole  plaintiff.  Tavenner  v. 
Barrett,  21  W.  Va.  656. 

If  however  the  fact  was  that  such 
agent  was  not  a  trustee  but  a  mere 
agent,  and  could  not  properly  be  made 
a  party  to  a  suit  for  specific  perform- 
ance, but  was  improperly  made  a  co- 
plaintiff  with  the  vendor,  the  objection 
to  such  impropriety  of  proceeding 
would  be  properly  made  by  a  demurrer 
to  the  whole  bill.  Tavenner  v,  Barrett, 
21  W.  Va.  656. 

2.    Evidence. 

Where  agent  testifies  in  chief  that  he, 
and  not  principal,  is  liable  for  the  debt, 
it  is  allowable  on  cross  examination  to 
ask  him  if,  on  a  former  occasion,  giving 
time,  place  and  person,  he  had  not  said 
principal  ought  to  pay  the  debt.  Smith 
V.  Watson,  82  Va.  712,  1  S.  E.  96. 

Where  an  agent  authorized  by  tele- 
gram to  sell  an  article  at  a  given  price 
offered  the  article  at  that  price,  and  the 
offer  was  accepted  unconditionally,  and 
the  agent  in  the  presence  of  the  pur- 
chaser, prepared  a  telegram,  which  he 
sent  to  the  principal  informing  him  of 
the  sale  at  the  price  fixed,  adding  "sub- 
ject your  confirmation"  and  it  was  not 
the  understanding  of  the  parties  that 
the  words  quoted  should  qualify  the 
purchaser's  rights,  it  was  held,  that  this 
did  not  constitute  a  contract  in  writing 


so  as  to  exclude  evidence  of  conversa- 
tions between  the  agent  and  the  pur- 
chaser antecedent  to  and  contempora- 
neous with  the  sending  of  the  telegram. 
Insurance  Co.  v.  Gamble,  94  Va.  622, 
27  S.  E.  463. 

A  purchasing  agent  is  a  competent 
witness  to  prove  that  his  principal  had 
notice  of  an  encumbrance,  notwith- 
standing such  agent  joined  in  a  deed 
conveying  the  property  to  the  principal 
free  from  the  claim  of  any  person  what- 
soever; for  the  vendor  himself  may  be 
purchasing  agent  for  the  vendee  by  his 
appointment;  and  the  vendee,  by  con- 
stituting him  his  agent,  makes  him  a 
competent  witness  to  prove  the  notice. 
Blair  v,  Owles,  1  Munf.  38. 

Bills  of  exchange  drawn  by  the  de- 
fendant on  its  agent,  in  favor  of  the 
plaintiff  and  particularly  described  in 
the  bill  of  particulars  filed  with  a  dec- 
laration containing  the  common  money 
counts  on  the  trial  of  the  issue  of  non- 
assumpsit,  ought  to  be  received  in  evi- 
dence. Anderson  v.  Kanawha  Coal  Co., 
12  W.  Va.  526. 

XL  Crimes  by  Agent 

As  to  liability  to  punishment  for  act- 
ing as  commercial  broker,  or  sample 
merchant  without  a  license,  see  the  ti- 
tles BROKERS;  COMMERCIAL 
BROKERS;  LICENSES. 

Sale  of  Alcohol. — An  agent  and  com- 
mercial traveler  for  a  wholesale  drug- 
gist, who  is  doing  business  in  the  city 
of  Parkersburg,  Wood  county,  W.  Va., 
who  receives  an  order  in  Roane  county, 
W.  Va.,  on  the  firm  he  represents,  for 
two  gallons  of  alcohol,  is  liable  to  in- 
dictment and  conviction  under  §  1,  ch. 
32,  Code  W.  Va.,  in  the  county  where 
the  order  was  received,  unless  he 
shows,  by  way  of  defense,  that  he  was 
acting  under  a  state  license  at  the  time 
and  place  of  receiving  said  order.  State 
V.  Swift.  35  W.  Va.  542,  14  S.  E.  135. 
See  the  title  INTOXICATING  LIQ- 
UORS. 


Aggravated  Assault. 

See  the  title  ASSAULT  AND  BATTERY. 

Aggravation  of  Damages. 

See  the  titles  ASSAULT  AND  BATTERY;  EXEMPLARY  DAMAGES; 
FALSE  IMPRISONMENT;  LIBEL  AND  SLANDER;  TRESPASS. 

Aggrieved. 

See  the  title  APPEAL  AND  ERROR. 

AGREED. — A  promise  to  pay  the  "agreed  balance  on  your  judgment"  is  not 
good  as  a  new  promise,  the  amount  of  such  agreed  balance  not  appearing.  If 
5uch  balance  refer  to  one  thereafter  to  be  agreed  upon,  and  it  does  not  appear 
that  any  balance  was  agreed,  the  promise  is  inoperative.  The  court  said:  "How 
do  we  know  what  credits  or  offsets  were  to  enter  into  it?  It  will  not  do  to  say, 
as  is  contended  by  appellant's  counsel,  that  we  simply  take  the  face  of  the  judg- 
ment, apply  credits,  and  the  balance  answers  the  demand  of  Quarrier's  letter 
It  says  'agreed  balance.'  The  word  agreed  would  be  useless  if  he  meant  only 
that."     Quarrier  v.  Quarrier,  36  W.  Va.  310,  15  S.  E.  156. 

Agreed  Upon. — An  agreement  for  the  sale  of  land  was  subject  to  a  condition 
that  the  price  was  thereafter  to  be  agreed  upon.  One  of  the  parties  died  with- 
out agreeing  upon  a  price;  it  was  held  that  the  agreement  was  too  incomplete 
and  uncertain  to  be  carried  into  execution  by  a  court  of  equity  Graham  v.  Call, 
5  Munf.  400. 

AGREED  CASE. 

I.  Definition.  283. 
n.  Requisites,  283. 

III.  Effect  of  Agreement,  284. 

IV.  Powers  of  Court,  285. 

V.  Pleading  and  Practice,  285. 
VI.  Dismissal,  286. 

VII.  Submission  of  Controversy,  286. 
VIII.  Review  of  Proceedings,  287. 

CROSS  REFERENCES. 
See  the  titles  APPEAL  AND  ERROR;  ARBITRATION  AND  AWARD; 
CRIMINAL  LAW;  DEMURRER  TO  THE  EVIDENCE;  JURY;  TRIAL. 


I.  Definition. 

A  case  agreed,  called  in  the  English 
practice  a  "special  case,"  is  a  substitute 
for  a  special  verdict,  and  is  subject  to 
like  rules.  Sawyer  v.  Corse,  17  Gratt. 
230;  James  v.  McWilliams,  6  Munf.  301; 
Stockton  V,  Copeland,  23  W.  Va.  696; 
Jackson  v.  Henderson,  3  Leigh  196. 


II.  Requisites. 

Must  State  Facts  Not  Evidence. — An 
agreed  case  must  state  facts  and  not 
merely  the  evidence  of  facts,  and  it  is 
not  competent  for  the  court  to  infer 
other  facts  from  those  stated,  unless 
they  result  as  a  legal  conclusion.  Saw- 
yer V.  Corse,   17   Gratt.  230;  James  v. 
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McWilliams,  6  Munf.  301;  Stockton  v. 
Copeland,  23  W.  Va.  696;  Jackson  v. 
Henderson,  3  Leigh  196. 

An  agreed  case  like  a  special  verdict, 
must  contain  every  fact  necessary  for 
a  complete  adjudication  of  the  cause. 
James  v.  McWilliams,  6  Munf.  301. 

And  if  there  is  any  omission  or  am- 
biguity, the  court  will  set  the  judg- 
ment aside  and  award  a  trial  de  novo. 
Brewer  v.  Opie,  1  Call  212;  Sawyer  v. 
Corse,   17   Gratt.  230. 

All  facts,  not  found  in  the  special 
case,  are  excluded  from  the  considera- 
tion of  the  court,  or  are  negatived  by 
the  general  finding  in  his  favor.  The 
"special  case"  would  be  nugatory,  if  the 
court  were  to  go  out  of  it.  M'Michen 
V.  Amos,  4  Rand.  138. 

Facts  Must  Be  Stated  with  Certainty. 
— The  rules  which  govern  in  an  agreed 
case  are  similar  to  those  which  govern 
on  a  special  verdict;  and  if  it  be  so 
uncertain  for  the  court  to  determine  in 
whose  favor  the  judgment  should  be 
rendered  it  should  be  set  aside  and  fur- 
ther proceedings  be  directed.  Brewer 
V.  Opie,  1  Call  212;  Stockton  v.  Cope- 
land,  23  W.  Va.  696;  Sawyer  v.  Corse, 
17  Gratt.  230. 

Entry  of  Record. — Where  the  facts 
are  agreed  to  by  the  parties,  there  must 
be  an  entry  of  record,  "waiving  the  is- 
sue to  be  tried  by  the  jury,"  and  that 
the  agreed  case  is  to  be  in  lieu  of  a 
special  verdict.  State  v.  Brookover,  22 
W.  Va.  214. 

And  a  court  has  no  authority  to  de- 
cide a  case  upon  the  facts  agreed  before 
the  commissioner,  there  having  been 
no  entry  made  or  record  submitting  the 
same  to  the  decision  of  the  court  on  the 
agreed  facts.  State  v.  Brookover,  22 
W.  Va.  215. 

III.  Effect  of  Agreement. 

Only  Facts  Agreed  Considered. — In 
a  case  agreed,  the  parties  need  not 
agree  upon  all  the  facts  in  the  case,  but 
may  state  such  facts  as  are  pertinent 
to  a  particular   question   of  law,  and 


agree  that  the  judgment  be  entered  for 
the  plaintiff  or  for  the  defendant  ac- 
cording as  the  opinion  may  be  in  favor 
of  the  one  or  the  other  party  upon  the 
facts  stated.  When  the  parties  thus 
rest  their  case  upon  a  particular  point 
of  law,  the  inquiry  of  the  court  will  be 
narrowed  accordingly  so  as  to  exclude 
all  other  matters,  and  the  court  in  such 
case  will  enter  up  its  judgment  in  favor 
of  the  plaintiff  or  of  the  defendant  ac- 
cording to  his  opinion  on  this  point  of 
law  submitted.  Royall  v.  Eppes,  2 
Munf.  479;  Stockton  v.  Copeland.  23  W. 
Va.  701. 

Extraneous  Facts  Excluded. — By  a 
case  agreed,  the  parties  may  rest  the 
decision  of  the  cause  upon  certain  speci- 
fied points  of  the  law,  to  the  exclusion 
of  all  extraneous  facts  or  circumstances. 
Royall  V.  Eppes,  2  Munf.  479. 

Special  Verdict — Subsequent  Case 
Agreed. — In  detinue,  the  j.ury  found  a 
verdict  for  the  plaintiff,  if  the  law  upon 
the  facts  agreed  to  be  stated  be  for 
him;  otherwise,  be  for  the  defendant. 
Before  they  were  agreed,  the  defendant 
died,  and  a  scire  facias  issued  to  his 
executors  to  show  cause  why  the  facts 
should  not  be  agreed.  The  executors 
appeared  and  agreed  a  case.  This  will 
bind  them,  though  they  might  have  re- 
fused to  agree  a  case  and  have  insisted 
upon  abating  the  suit.  Hooe  v.  Pierce, 
1  Wash.  212. 

Agreed  Case  Does  Not  Effect  Right 
to  Slaves. — A  son  being  possessed  of  a 
life  estate  in  certain  slaves,  and  a  con- 
tingent limitation  to  his  mother  and 
her  heirs,  upon  his  dying  without  issue 
living  at  the  time  of  his  death  (the 
mother  died  in  his  lifetime,  leaving  him 
her  only  heir;  and  he  afterwards  died, 
without  such  issue),  the  administrator 
of  the  mother  brought  an  action  of  det- 
inue for  the  slaves,  against  a  person 
who  was  one  of  the  coheirs  and  dis- 
tributees, and  also  c  e  of  the  adminis- 
trators, of  the  son  (but  not  charged  as 
such  in  the  declaration),  and  obtained 
a  judgment   upon   a   case   agreed,    by 
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which  the  parties  rested  the  decision  of 
the  cause  upon  certain  specified  points 
of  law,  viz.,  whether  the  limitation  to 
the  mother  was  legal  and  valid,  and 
whether  (notwithstanding  her  death  in 
the  lifetime  of  the  son,  who  was  her 
only  heir)  the  slaves,  so  limited  to  her 
on  his  death,  became  vested  in  her  ad- 
ministrator. It  was  decided  that  such 
case  agreed  did  not  abandon  or  relin- 
quish the  title  of  the  administrators  of 
the  son  to  the  slaves  in  question.  Roy- 
all  V.  Royall,  5  Munf.  82. 

As  Estoppel. — A  case  agreed  in  eject- 
ment, finding  the  lease,  entry  and  ouster 
in  the  declaration  mentioned,  suffi- 
ciently admits  that  all  the  defendants, 
who  agreed  the  case,  are  in  possession 
of  the  land  in  controversy,  unless  there 
be  an  express  finding  to  the  contrary. 
Mooberry   v,    Marye,   2    Munf.    453. 

Case  Agreed  Admits  Defendants  in 
Possession. — A  case  agreed  in  eject- 
ment, finding  the  lease,  entry  and  ouster 
in  the  declaration  mentioned,  suffi- 
ciently admits  that  all  the  defendants, 
who  agreed  the  case,  are  in  possession 
of  the  land  in  controversy;  unless  there 
be  an  express  finding  to  the  contrary. 
Mooberry  v.  Marye,  2  Munf.  453. 

IV.  Powers  of  Court. 

Can  Draw  Only  Conclusions  of  Law. 

— If  a  conclusion  be  fairly  deducible 
from  the  facts  stated,  it  is  not  a  con- 
clusion of  law,  but  of  fact,  and  cannot 
be  drawn  by  a  court  in  a  case  agreed; 
only  necessary  inferences  of  law  are 
permissible.  Ramsey  v.  McCue,  21 
Gratt.  349;  Sawyer  v.  Corse,  17  Gratt. 
230. 

And  if  the  parties  intend  that  the 
court  shall  have  authority  upon  a  case 
agreed  to  make  such  inference,  they 
must  make  an  agreement  to  that  eflFect 
as  is  frequently,  if  not  usually,  done  in 
England  in  making  up  a  special  case. 
Sawyer  v.  Corse,  17  Gratt.  230. 

Power  of  Court  to  Infer  Pacts. — For 
as  a  general  rule,  it  is  not  competent 
in  an  agreed  case  for  a  court  to  infer 
other   facts    from    those   stated    unless 


they  result  as  a  legal  conclusion.  Saw- 
yer V.  Corse,  17  Gratt.  230;  James  v, 
McWilliams,  6  Munf.  301;  Stockton  v, 
Copeland,  23  W.  Va.  696;  Jackson 
V.  Henderson,  3  Leigh  196;  Ramsey  v, 
McCue,  21  Gratt.  349. 

And  thus  where  the  question  was 
raised  as  to  an  alteration  of  a  bond 
upon  which  a  case  had  been  agreed,  if 
the  agreed  case  did  not  state  that  the 
alteration  was  made  after  the  execution 
of  the  bond,  the  court  in  pronouncing 
the  conclusion  of  law  upon  the  facts, 
cannot  assume  such  was  the  fact.  Ram- 
sey V.  McCue,  21   Gratt.  349. 

But  it  has  been  held,  that  where  the 
plaintiff  and  defendant  claimed  under 
the  same  executor's  bequest,  and  a  case 
was  agreed  submitting  to  the  right  to 
be  adjudged  according  to  the  legal  con- 
struction of  the  will,  without  saying 
anything  about  the  executor's  assent  to 
the  legacy,  the  court  would  assume  that 
as  a  fact  between  the  parties.  Royall 
V.  Eppes,  2  Munf.  479. 

May  Insert  Omitted  Names  in  Judg- 
ment.— It  seems  that,  if  a  declaration  in 
detinue  demand  a  negro  woman,  by 
name,  and  her  three  children,  without 
mentioning  their  names,  and  a  case  be 
agreed,  submitting  that,  if  the  law  be 
for  the  plaintiff  upon  certain  other 
points,  judgment  may  be  entered  in  his 
favor  for  the  slaves  in  the  declaration 
mentioned,  the  court  may  insert  the 
names  of  the  negro  children  in  the 
judgment.  Royall  v.  Eppes,  2    Munf.  479. 

No  Restrictions  to  Be  Pixed  by  Par- 
ties.— No  case  can  propeHy  oe  sub- 
mitted to  any  court  for  its  decision 
under  a  restriction,  fixed  by  parties  to 
the  case,  that  it  may  decide  the  case  in 
favor  only  of  one  side,  and  if  it  cannot 
do  this,  then  the  case  is  to  be  with- 
drawn from  its  consideration  and  sub- 
mitted to  another  tribunal.  Stockton  v. 
Copeland,  23  W.  Va.  696. 

V.  Pleading  and  Practice. 

Agreed  Case  May  Be  Tried  w::h  or 
without  Pleading. — A  case  may  be  sub- 
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mitted  to  the  court  on  a  case  agreed 
without  a  plea  as  well  as  with  one,  and 
it  is  sometimes  done  without  either 
declaration  or  plea.  The  defect  of 
pleadings  is  cured  by  the  agreement. 
Sawyer  v.  Corse,  17  Gratt.  230. 

And  when  there  is  a  declaration  and 
no  plea,  as  in  the  present  case,  the 
plaintiff's  cause  of  action,  as  set  forth 
in  the  declaration,  is  submitted  to  the 
court  without  reference  to  any  particu- 
lar form  of  defense,  and  the  defendant 
is  entitled  to  judgment,  if  the  facts 
stated  afford  him  a  defense  of  which  he 
might  have  availed  himself  under  any 
form  of  pleading.  Sawyer  v.  Corse,  17 
Gratt.  230. 

Issue  Made  Up. — When  the  case  is 
submitted  after  the  issue  is  made  up, 
the  decision  of  the  court  is  restricted 
to  that  issue.  Sawyer  v.  Corse,  17  Gratt. 
230. 

Court  Proceeds  without  a  Jury. — The 
parties  may  agree  to  all  the  facts  be- 
longing to  the  case  and  refer  the  law 
arising  thereupon  to  the  court,  who  in 
such  case  pronounced  the  judgment 
without  the  intervention  of  a  jury. 
State  V,  Brookover,  22  W.  Va.  219. 

VI.  Dismissal. 

Power  to  Dismiss. — If  a  case  agreed 
to  be  too  imperfectly  stated  for  the 
court  to  proceed  to  judgment,  it  will  be 
set  aside  and  new  proceedings  ordered. 
Brewer  v.  Opie,  1  Call  212;  James  v. 
McWilliams,  6  Munf.  301;  Ramsey  v. 
McCue,  21  Gratt.  349;  Stockton  v, 
Copeland,  23  W.  Va.  697. 

Effect  of  Order  Dismissing  an  Agreed 
Case. — An  order  dismissing  a  case 
agreed  is  a  bar  to  another  suit  on  the 
same  cause  of  action.  Pethtel  v.  Mc- 
Cullough,  49  W.  Va.  520,  39  S.  E.  Rep. 
199. 

VIL  Submission  of  Contro- 
versy. 

Where  Jury  Is  Waived  and  Evidence 
Submitted. — Where  the  jury  is  waived 
and  the   evidence  is  submitted  to   the 


court  by  agreement,  it  is  often  called 
a  case  agreed,  but  is  not  such  in  lieu 
of  a  special  verdict,  and  is  merely  a 
statement  of  evidence  agreed  by  the 
parties  to  be  read  by  the  court  on  the 
trial  of  the  issue  between  the  litigants. 
Mitchell  V,  Baratta,  17  Gratt.  445; 
Hodge  V.  First  Nat.  Bank,  Richmond, 
22  Gratt.  51;  Jackson  v.  Henderson,  3 
Leigh   196. 

And  if  the  mtervention  of  a  jury  is 
waived  and  the  evidence  is  heard  by 
the  court  and  judgment  rendered,  with- 
out issue  having  been  joined,  it  is 
equally  as  erroneous  as  though  the  case 
had  been  tried  by  a  jury.  Baltimore 
&  O.  R.  Co.  V.  Faulkner,  4  W.  Va.  180. 

A  case  where  the  facts  if  found  for 
the  defendant,  are  to  be  taken  as  true, 
but  if  for  the  plaintiff  the  cause  is  to 
be  sent  to  the  jury,  is  not  an  agreed 
case.  Stockton  v.  Copeland,  23  W.  Va. 
696;  Leigh  v.  Ripple,  27  W.  Va.  213. 

In  a  case  agreed,  the  parties  after 
setting  forth  a  clause  in  a  will,  by 
which  a  limitation  over,  in  favor  of  the 
plaintiff,  was  to  take  effect,  upon  the 
death,  without  lawful  issue,  of  a  legatee 
of  a  particular  estate,  proceeded  to  state 
that  the  said  legatee,  being  more  than 
twenty-one  years  old,  died  without  leav- 
ing any  children  living  at  the  time  of 
her  death;  having  had  only  one,  who 
was  dead  at  that  time.  This  was  ad- 
judged a  detective  case,  and  a  venire 
de  novo  was  awarded,  because  there 
might  nevertheless,  have  been  issue  of 
the  said  legatee,  living  at  the  time  of 
her  death;  and,  also,  because  the  whole 
will  was  not  stated.  James  v.  McWil- 
liams, 6  Munf.  301. 

Court  May  Draw  Inferences  from 
Facts. — Where  the  parties  to  a  case 
waive  a  jury  and  submit  the  whole  case 
to  the  decision  of  the  court  upon  a 
statement  of  facts  agreed,  this  state- 
ment is  not  to  be  treated  as  a  special 
verdict  or  a  case  agreed  in  lieu  of  a 
special  verdict;  but  the  court  may  make 
any  inferences  from  the  facts  stated 
that  a  jury  might  have  made.    Dearing 
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V.  Rucker,  18  Gratt.  426;  Wickham  v, 
Martin,  13  Gratt.  427. 

Evidence  Considered  on  Bill  of  Ex- 
ceptions.— In  a  case  in  which  a  jury  is 
dispensed  with,  and  the  case  is  sub- 
mitted for  trial  to  the  court  upon  a  bill 
of  exceptions  to  the  judgment,  all  the 
evidence  is  to  be  inserted  in  the  bill, 
and  in  the  appellate  court  it  will  be 
considered  as  on  a  demurrer  to  the 
evidence;  and  when  there  is  a  conflict 
of  evidence,  the  conflicting  evidence  in 
favor  of  the  exceptant  is  disregarded 
by  the  court.  Hodge  v.  First  Nat. 
Bank,  Richmond,  22  Gratt.  51;  Nutter 
V.  Sydenstricker,  11  W.  Va.  535;  Board 
V.  Parsons,  24  W.  Va.  553.  See  also,  the 
title  BILL  OF  EXCEPTIONS. 

Rules  as  to  Considering  Evidence. — 
Where  the  parties  agree  to  dispense 
with  a  trial  by  jury  and  refer  the  whole 
matter  of  law  and  fact  to  the  judgment 
of  the  court,  under  the  act  (Code,  ch. 
162,  §  9,  p.  629),  and  all  the  evidence 
is  stated  on  the  record,  though  no  ex- 
ception is  taken  to  the  judgment  of 
the  court:  Held?  (l)  It  sufficiently  ap- 
pearing that  the  evidence  was  intended 
to  be  a  part  of  the  record,  it  will  be 
so  considered,  though  there  was  no  ex- 
ception. (2)  In  such  a  case,  the  evi- 
dence, and  not  the  facts  proved,  should 


be  stated.  (3)  The  opinion  of  the 
judge  who  decided  the  case  should  not 
be  reversed,  unless  it  is  plainly  errone- 
ous, especially  if  the  evidence,  or  a  part 
oi  it,  be  oral;  and  more  especially  if  it 
be  conflicting.  Mitchell  v.  Baratta,  17 
Gratt.  445. 

Conflicting  Evidence.  —  Where  the 
parties  agree  the  case  by  detailing  evi- 
dence and  admitting  the  facts,  and  the 
evidence  is  conflicting,  the  court  will 
not  give  judgment  on  such  a  case 
agreed.  Jackson  v,  Henderson,  3  Leigh 
196. 

VIIL  Review  of  Proceedings. 

Writ  of  Error  Does  Not  Lie  in  an 
Agreed  Case. — No  writ  of  error  lies  on 
a  judgment  rendered  on  a  case  stated, 
and  it  is  usual  in  the  agreement  to  in- 
sert a  clause  that  the  case  stated  shall 
be  considered  in  the  nature  of  a  special 
verdict.  State  v.  Brookover,  22  W.  Va. 
220. 

Upon  review  of  a  case  tried  by  the 
court  in  lieu  of  a  jury,  if  the  evidence 
was  plainly  insufficient  to  warrant  the 
judgment,  the  appellate  court  will  re- 
verse the  judgment  and  render  judg- 
ment for  defendant.  Staite  v.  Miller,  26 
W.  Va.  107. 


AGREEMENT.— In  Bedinger  v.  Com.,  3  Call  462,  the  court  said:  "The 
word  promise,  used  in  the  act,  is  tautolagous;  and  means  the  same  with  the 
next  word,  agreement,  whkh  certainly  requires  acceptance  of  the  offer,  in  order 
to  bring  it  within  the  act."    See  the  title  CONTRACTS.    And  see  PROMISE. 

Judgment. — In  Allen  v.  Hart,  18  Gratt.  728,  it  is  said:  "In  this  way,  the 
cases  cited  by  the  counsel  for  the  defendant  in  error,  of  McMahon  v.  Tyson,  23 
Geo.  R.  43;  Sketoe  v.  Ellis,  14  111.  R.  75;  Rae  v.  Halbert,  etc.,  17  lb.  572, 
may  be  explained.  For  example,  the  statute  of  set-off  in  Illinois  provides,  that 
a  defendant  'in  any  action  brought  upon  any  contract  or  agreement,  either 
express  or  implied,  having  cVaims  or  demands  against  the' plaintiff,  may  set  up 
the  same,  and  have  them  allowed  him  upon  the  trial.*  In  the  case  last  cited, 
it  was  held  that  a  judgment  is  not  a  contract  within  the  meaning  of  this  statute; 
the  court  being  of  opinion  that  the  words  'action,'  'contract,*  and  agreement,  in 
the  statute,  were  used  in  their  ordinary  sense,  and  not  with  the  intention  of 
embracing  every  imaginable  litigation,  upon  every  cause  of  action." 

Condition — Restriction. — Section  3252  of  the  Va.  Code  relating  to  conditions 
and  restrictive  provisions  of  insurance  policies  is  to  be  liberally  construed,  in 
order  to  fully  accomplish  the  purposes  of  the  act.    The  words  "conditions**  and 
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"restrictive  provisions"  are  intended  to  cover  any  clause,  expression  or  pro- 
vision, included  in  or  appended  to  a  policy,  whereby  the  effect  of  the  principal 
and  essential  part  of  the  policy  is  modified,  changed,  restricted,  or  otherwise 
affected,  so  as  to  materially  influence  the  rights  and  liabilities  of  the  insured 
thereunder.  The  court  said:  "It  is  further  contended  by  the  plaintiff  in  error 
that  the  clause  in  question  is  neither  a  'condition.*  nor  a  'restrictive  provision,* 
but  a**  agreement,  and  therefore  is  not  affected  by  the  statute  which  requires 
such  provisions  to  be  in  type  of  a  prescribed  size.  ♦  ♦  ♦  This  statute  was 
designed  to  supply  a  remedy  for  an  existing  evil,  and  is  nut  to  be  frittered  away 
by  nice  distinction  between  'conditions'  and  agreemenis."  Nat.  Life  Ajs'n  v. 
Berkeley,  97  Va.  579,  580,  34  S.  E.  409. 


Agricultural  Liens. 

Seethe  title  AGRICULTURE. 

Agricultural  Societies 

See  the  title  AGRICULTURE. 


AGRICULTURF 

CROSS  REFERENCES. 

See  the  titles  FERTILIZERS;  LIENS. 


Agricultural  Societies. 

Assignment  of  Prospective  Proceeds 
Void  as  against  a  Fi.  Fa. — An  assign- 
ment made  for  the  benefit  of  certain  of 
their  creditors  by  an  agricultural  society, 
of  the  proceeds  arising  from  an  agricul- 
tural fair,  then  advertised  to  be  held 
on  their  groundb  in  a  few  days  there- 
after, is  void  as  against  the  lien  of  a 
fieri  facias  which  went  into  the  hands 
of  the  sheriff  before  such  proceeds  had 
been  paid  over  to  such  creditors.  Hul- 
ing,  etc.,  Co.  v.  Cabell,  9  W.  Va.  522. 
See  generally,  the  title  LIENS. 
Agricultural  Liens. 

Agent's  Lien  on  Property  of  Princi- 
pal.— An  agent  with  unrestricted  man- 
agement of  a  mercantile,  farming,  and 
general  trading  business,  carried  on  in 
his  name,  with  the  right  to  buy,  sell, 
and  exchange,  has  a  lien  on  all  the 
property  accumulated  in  such  business, 
and  in  his  possession,  for  all  advance- 
ments made,  expenses  and  liabilities 
incurred,  proper,  necessary,  or  incident 
to  such  business,  which  is  superior  in 
ri;?ht  to  any  lien  which  may  be  created 
on  such  property  by  the  reputed  owner 


thereof;  and  while  he  may  not,  without 
the  consent  of  those  interested,  trans- 
fer or  as>ign  such  lien  to  another,  yet 
he  has  the  right  to  sell  a  sufficient 
amount  of  such  property  to  satisfy  such 
liabilities,  or  may  transfer  the  posses- 
sion thereof  to  a  trustee,  to  be  held  by 
him  until  such  liabilities  are  fully  dis- 
charged, and  the  lien  thereby  extin- 
guished. The  possession  of  the  trustee 
under  such  circumstances  is  the  posses- 
sion of  the  agent,  and  the  lien  is  not 
released  or  waived.  Such  trustee,  with 
the  consent  of  the  interested  parties, 
may  sell  the  property  and  extinguish 
the  lien.  Dewing  v.  Hutton,  40  W.  Va. 
521,  21  S.  E.  Rep.  780.  Sustained  by 
Ruffner  v.  Hewitt,  7  W.  Va.  585. 
Commissioners  of  Agriculture. 

Power  to  Enforce  the  Use  of  Tags.— 
Chapter  249,  Acts  1876-7,  establishing 
the  department  of  agriculture  and  em- 
powering the  commissioner  of  agricul- 
ture to  make  aH  necessary  rules  and 
regulations  for  carrying  out  the  inten- 
tion of  the  act,  does  not  autliorize  him 
to  levy  a  tax  upon  manufacturers  and 
sellers  of  fertilizers  for  the  purpose  of 
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raising  money  for  the  use  of  the  de- 
partment, in  the  shape  of  a  charge 
on  tags,  as  required  by  rule  No.  2,  or 
of  any  charge  on  such  tags.  But  the 
commissioner  hath  power  to  enforce 
the  use  of  a  tag  to  be  attached  to  each 
package  of  fertilizer,  showing  that  the 
same  is  registered  in  the  department, 
without  any  charge  therefor.  Blanton 
V.  Fertilizing  Co.,  77  Va.  335.  See  gen- 
erally, the  title  FERTILIZERS. 

Commissioner's  Salary  Not  Payable 
from  Stotc  Treasury.— The  appropria- 
tion bill  approved  March  3,  1898,  ex- 
pressly forbids  the  payment  of  the 
salaries  of  the  commissioner  of  agricul- 
ture and  his  clerk,  and  the  expenses  of 
the  bureau  of  ag^riculture,  or  any  part 
thereof,  out  of  the  public  treasury,  and 
repeals,  if  not  expressly,  by  necessary 
implication,  all  former  laws  authorizing 
such  payment.  Marye  v.  Board  of 
Agriculture,  96  Va.  588,  32  S.  E.  44. 

No  Discrimination  in  Favor  of  Com- 
missioner.— The  salary  of  the  commis- 
sioner of  agriculture  is  not  to  be 
discriminated  from  the  other  salaries 
and  expenses  of  the  department,  and, 
therefore,  must  be  paid  "from  the  fees 
and  taxes  collected  on  fertilizers,"  when 
the  funds  so  collected  are  sufficient  for 


the  purpose;  if  not  sufficient,  then  it  is 
to  be  paid,  pro  rata  with  the  other  ex- 
penses, from  said  funds.  Marye  v* 
Board  of  Agriculture,  96  W.  Va.  588,  3d 
S.  E.  44. 

Subject  to  the  Jurisdiction  of  What 
Courts. 

A  Suit  against  the  Commissioner  Not 
Necessarily  against  State. — A  suit 
against  an  officer  of  the  state  is  not  nec« 
essarily  a  suit  against  the  state,  and  the 
jurisdiction  of  the  court  of  chancery  of 
Richmond  to  restrain  the  commissioner 
of  agriculture  from  the  commission  of 
attempted  illegal  acts,  under  color  and 
cover  of  his  executive  office,  is  plain 
and  unquestionable.  Blanton  v.  Fer- 
tilizing Co.,  77  Va    335. 

Conunissioner  May  Be  Sued  in  Chan- 
cery.— The  circuit  court  of  Richmond 
has  no  chancery  jurisdiction,  except  in 
suits  in  which  it  may  be  necessary  or 
proper  to  make  certain  enumerated  offi- 
cers, or  public  corporations,  parties 
defendant.  The  commissioner  of  agri- 
culture is  not  one  of  these  officers,  a^nd 
therefore,  is  not  within  the  exception. 
(See  Ragland  v.  Broadnax,  29  Gratt. 
401.)  Blanton  v.  Fertilizing  Co.,  77  Va. 
337. 


AIDER  AND  ABETTOR.— "An  aider  and  abettor  is  one  who  is  present^ 
actually  or  constructively,  and  participates  in  the  crime  of  the  principal;  but 
any  encouragement  or  act  of  assistance  is  a  participation  in  the  crime."  Horton 
V.  Com.,  99  Va.  849,  38  S.  E.  184.  See  also,  Reynolds  v.  Com.,  33  Gratt.  834; 
Mitchell's  Case,  33  Gratt.  845.  And  see  the  title  ACCOMPLICES  AND 
ACCESSORIES. 

Intention. — To  constitute  an  aider  and  abettor  it  is  essential  that  the  aider 
and  abettor  share  the  criminal  intent  of  the  principal,  and  if  a  reasonable  doubt 
exists  as  to  the  intention  of  a  party,  in  interfering  in  a  fight  between  two  other 
persons,  he  cannot  be  found  guilty  as  an  aider  and  abettor.  Horton  v.  Com.,  99 
Va.  849,  38  S.  E.  184. 

Aider  \yy  Verdict. 

See   the   title   AMENDMENTS. 

Air. 

See  the  titles  ADJOINING  LANDOWNERS;  EASEMENTS. 
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ALCOHOL.— The  sale  of  gum  camphor  and  alcohol  mixed  by  the  seller 
before  delivery  and  sold  as  a  medicine  is  not  embraced  by  §  1,  ch.  107  of-the 
acts  of  the  legislature  of  1877,  which  provides,  that  "No  person  without  a  state 
license  therefor  shall  sell,  offer  or  expose  for  sale  spirituous  liquors,  wine, 
porter,  ale  or  beer,  or  any  drink  of  a  like  nature,"  etc.  State  v.  Raymond,  20 
W.  Va.  18,  20,  43  Am.  Rep.  787.  See  also,  the  titles  INTOXICATING 
LIQUORS;  JUDICIAL  NOTICE. 

Alcoholism  (In  Insurance.) 

See   the   title   LIFE   INSURANCE. 

ALE.— See  the  title   INTOXICATING  LIQUORS. 

Ale  is  defined  to  be  a  liquor  made  from  an  infusion  of  malt  by  fermentation, 
differing  from  beer  in  having  a  smaller  proportion  of  hops.  State  v.  Oliver,  26 
W-  Va.  422,  426,  53  Am.  Rep.  79.    See  also,  State  v.  Hammond,  20  W.  Va.  21. 

Alias  Writs, 

See   titles   ACTIONS,  ante,  p.  122;  SUMMONS  AND    PROCESS*  ATTACH- 
MENT; EXECUTIONS. 


ALIBI. 

CROSS  REFERENCES. 

See  the  titles   CRIMINAL  LAW;   EVIDENCE;   PRESUMPTIONS  AND 
BURDEN  OF  PROOF;  REASONABLE  DOUBT 


Alibi  is  strictly  a  form  of  defense 
State  V.  Lowry,  42  W.  Va.  205,  24  S. 
E.  561. 

When  Set  Up.— The  defense  of  alibi 
is  always  set  up  in  opposition  to  the 
affirmative  proof  of  the  commission  of 
an  offense,  and  saying  that  the  burden 
to  establish  such  alibi  is  upon  defend- 
ant, is  only  to  assert  that  he  must  pro- 
duce sufficient  proof  to  overcome  the 
evidence  of  his  presence,  already  in, 
and  thus  raise  a  doubt  in  the  minds  of 
the  jury  as  to  the  commission  of  the 
offense  by  him.  State  v.  Lowry,  42  W. 
Va.  205,  24  S.  E.  561. 

Reasonable  Doubt  as  to  Presence. — 
And  when  accused  undertakes  to  prove 
an  alibi,  if  from  the  evidence  the  jury 
have  a  reasonable  doubt  of  the  presence 
of  the  accused  they  should  acquit  him. 
State  V,  Lowry,  42  W.  Va.  205,  24  S. 
E.  561.  See  the  title  REASONABLE 
DOUBT. 


Burden  of  Proof.— Although  the  bur- 
den  rests  upon  the  commonwealth  to 
make  out  its  case  against  the  accused 
to  the  exclusion  of  any  reasonable 
doubt,  yet,  where  the  accused  relies 
upon  or  attempts  to  prove  an  alibi  in 
his  defense,  the  burden  of  proving  the 
alibi  rests  upon  him.  Thompson  v. 
Commonwealth,  88  Va.  45,  13  S.  E.  304; 
State  V.  Lowry,  42  W.  Va.  205,  24  S.  e! 
561.  See  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

Necessity  of  Proving  Actual  Pres- 
ence—Yet the  fact  that  the  burden  of 
proving  an  alibi  rests  upon  the  accused 
does  not  dispense  with  the  necessity  of 
the  state  proving  the  actual  presence 
of  the  accused  when  his  presence  is 
essential  to  the  commission  of  the 
crime.  State  v,  Lowry,  42  W.  Va  205 
24  S.   E.   561. 
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Alienating  Affections. 

See  the  title  HUSBAND  AND  WIFE. 

ALIENATION.-Ali<««tion  may  be  made  by  deed;  by  matter  of  record  and 
by  devise.     Browne  v.  Bockover    84  Va.  427    4  <;    K    tA^n.      c  «       . 

titles  DEEDS;  RECORDS;  Wi£ls.  ^"'  ^''^''*"^'  ^" 

ALIENS. 

L  Definitions,  291. 

IL  What  Determines  Relation,  292« 

A.  Birth,  292. 

B.  DivUion  of  Conntrj,  292. 

C.  Domicile,  292. 

in.  Rights,  Powers  and  LiabiUties,  293. 

A.  In  Reg^ard  to  Person,  293, 

1.  Holdings  Office  or  Sittings  as  Juror,  29J. 

2.  Contracts  and  Oblig^ations,  293, 

a«  EJffect— In  General,  293. 

b.  EJflFect  of  War  upon  Them,  293^ 

3.  Suingr  and  Beingr  Sued,  293. 

4.  Agrents,  294. 

B.  In  Regard  to  Real  Property,  294, 

1.  Right  to  Acquire,  294. 

a.  What  Law  Controls,  294. 

b.  Modes  of  Acquisition,  294. 

2.  Power  to  Hold,  295. 

3.  Right  to  Convej,  295. 

4.  Equitable  Conversion,  29ft, 

5.  TreaUes,2%. 

IV.  Confiscation  of  Property,  296. 
V.  Statute  of  Limitations,  296. 
VL  Pleading  and  Practice,  296. 
VII.  Removal  of  Causes,  296. 

CROSS  REFERENCES. 

See   the   titles   CITIZENSHIP;   CONFLICT   OF   LAWS-    CONTRArT<5. 
DESCENT  AND    DISTRIBUTION;  ELECTIONS;    ESCHEAT      e™ 
DITION;  NATURALIZATION;  SEQUESTRATlok;  T^XAT^Nf S^^^ 


I.  Definitions. 


By  the  common  law  an  alien  is  de- 
fined to  be,  one  born  out  of  the  allegi- 
ance of  the  king.  Jacksons  v.  Sanders, 
2  Leigh  114. 

One  born  out  of  the  jurisdiction  and 
allegiance  of  the  United  States  and  who 
has  not  been  naturalized  under  the  con- 


stitution and  laws  of  the  United  States 
or  any  one  of  them  is  an  alien  in  the' 
United  States.     Read  v.   Read,  5  Call 
160. 

Construction  of  Term.— It  has  been 
said  that  the  terms  "alien"  and  "alien  . 
born"  are  used  synonymously  in  Eng- 
hsh  law  books.     Read  v.  Read,  5  Call 
160. 
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II.  What  Determines  Rela- 
tion. 

A.  BIRTH. 

If  there  were  no  legislative  declara- 
tion on  the  subject,  it  might  be  ques- 
tionable whether  the  fact  of  birth  in 
Virginia,  notwithstanding  residence  in 
England,  would  give  a  character  of  a 
citizen  of  Virginia,  after  the  revolution; 
or,  whether  residence  in  England  gave 
the  character  of  a  subject  of  Great 
Britain,  and  denied  the  character  of  a 
citizen  of  Virginia.  The  place  of  birth, 
it  is  true,  in  general,  determines  the 
allegiance.  Barzizas  v.  Hopkins,  2 
Rand.  278.  See  Com.  v.  Bristow,  6 
Call  60;  Day  v.  Murdoch,  1  Munf.  460; 
King  r.  Hanson,  4  Call  259;  Read  v. 
Read,  5  Call  160.  See  the  title  CON- 
FLICT OF  LAWS. 

Children  Bom  Abroad. — If  a  natural- 
ized citizen,  alive  when  the  act  of  1792 
passed,  had  adult  children  born  abroad 
before  his  naturalization,  and  residing, 
and  continuing  to  reside  in  their  native 
country  for  life,  they  would  be  ipso 
facto  citizens  by  virtue  of  the  act.  If 
a  native  or  naturalized  citizen  had  chil- 
dren, born  abroad  after  the  act,  they 
would  be  aliens.  Barzizas  v.  Hopkins, 
2  Rand.  284.  See  the  title  CITIZEN- 
SHIP. 

Persons  born  in  a  foreign  country  of 
parents  also  born  in  foreign  countries 
are  not  citizens  of  Virginia.  Barzizas 
V.  Hopkins,  2  Rand.  284. 

Persons  Bom  Subjects  of  the  Same 
Common  Allegiance. — In  Read  v.  Read, 
5  Call  190,  it  is  said:  "An  idea  has 
sometimes  been  urged,  that  all  those 
who  are  born  subjects  of  the  same  com- 
mon allegiance,  can  never  be  considered 
as  aliens  in  relation  to  each  othef.  See 
Wythe's  Rep.,  case  of  Farley  v.  Farley. 
I  admit  the  truth  of  this  position  in 
every  case  where  the  plaintiff  can  show 
himself  to  be  no  alien  to  the  sovereign 
where  he  sues.  I  deny  the  truth  of  it 
in  every  other  case;  in  other  words, 
the  relation  which  existed  between  the 
two    individuals    is    wholly    an    imma- 


terial and  foreign  inquiry.  I  bottom 
this  position  upon  Calvin's  Case,  7  Rep. 
1  itself."  See  also,  Farley  v.  Sbippen, 
Wythe  254. 

B.  DIVISION  OF  COUNTRY. 

One  may  become  an  alien  by  a  di- 
vision of  the  country  of  which  he  is  a 
citizen.  Day  v.  Murdoch,  1  Munf.  460; 
King  V,  Hanson,  4  Call  259;  Read  v. 
Read,  5  Call  160;  Com.  v,  Bristow,  6 
Call  60. 

Establishment  of  Independence — Sep- 
!  aration. — Our     revolutionary     struggle, 
i  which  terminated  successfully  in  the  es- 
j  tablishment  of  our  independence,  sep- 
arated  us,  not   only   from  our   former 
sovereign,  the  British   King,  but  from 
our   former   brethren,   the    subjects    of 
the   British   Empire.     In  the   emphatic 
language  of  our   Declaration  of   Inde- 
i  pendence,  it  made  them,  as  it  did  all 
the  rest  of  mankind,  "enemies  in  war, 
in  peace  friends."    They  became  aliens 
to  us,  and  we  aliens  to  them.    Barzizas 
V.  Hopkins,  2  Rand.  291.     See  the  title 
WAR. 

C.  DOMICILE. 

See  the  title  CONFLICT  OF  LAWS. 

Residence  in  Virginia — What  Consti- 
tutes.— A  plaintiff  in  equity  whose 
house  where  his  family  lives  is  fifteen 
feet  on  the  Virginia  side  of  the  line 
which  separates  the  state  from  Ten- 
nessee, and  who  so  far  as  known  lives 
with  his  family,  is  prima  facie  a  resident 
in  Virginia;  and  this  prima  facie  case 
is  not  removed  by  proof  that  a  sheriff 
had  gone  to  the  house  twice  with  proc- 
ess against  him  without  finding  him, 
and  was  told  by  the  neighbors  that  the 
plaintiff  would  not  let  him  see  him. 
Evans  v.  Bradshaw,  10  Gratt.  207.  See 
the  title  BOUNDARIES. 

Must  Be  Considered  Citizens. — When 
the  people  of  Virginia  renounced  the 
government  of  Great  .Britain  and  de- 
clared themselves  independent,  it  would 
seem  that  all  persons  then  actually  and 
permanently  domiciled  in  Virginia,  even 
although  hostile  to  the  revolution,  were 
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members  of  the  community,  and  must 
be  considered  as  citizens,  bound  and 
protected  by  her  laws,  and  owing  alle- 
giance to  her  government.  Barzizas  v. 
Hopkins,  2  Rand.  278. 

m.  Rights,  Powers  and 
Liabilities. 

A.  IN  REGARD  TO  PERSON. 

1.  Holding  Office  or  Sitting  as  Juror. 

An  alien  is  not  eligible  to  sit  on  a 
jury  or  hold  office.  Com.  v.  Cherry,  2 
Va.  Cas.  20. 

If  an  alien  and  a  citizen  eligible  to 
office  are  candidates  for  the  same,  and 
the  alien  receives  a  majority  of  the 
votes  cast  at  the  election,  though  such 
alien  be  declared  ineligible  to  the  office 
upon  a  contest  between  them,  the  cit- 
izen, who  receives  a  minority  of  the 
votes  cast,  cannot  be  declared  entitled 
to  the  office;  but  it  must  be  held  to  be 
vacant.  Dryden  v.  Swinburne,  20  W. 
Va.  91.  See  the  title  PUBLIC  OF- 
FICERS. 

S.   Contracts  and  Obligations.   ^ 
a.   Effect— In  General. 

Cannot  Claim  Exemption. — An  alien 
has  no  right,  founded  upon  any  prin- 
ciple either  of  municipal  or  inter- 
national law,  to  claim  exemption  from 
the  consequences  of  his  own  voluntary 
engagement,  whether  for  military  or 
any  other  service.  United  States  v. 
Cottingham,  1  Rob.  634. 

Status  of  Alien  Wife— Contracts.~If 
it  were  conceded  that  the  wife  of  an 
alien  enemy,  who  lived  in  a  foreign 
country,  had  the  right  to  contract  as 
if  she  were  a  feme  sole,  still  we  do 
not  think  that  the  mere  fact  that  she 
resided  in  the  state  of  Pennsylvania 
during  the  civil  war,  whilst  her  husband 
was  in  the  army  of  the  confederate 
states,  would  affect  their  status  or 
rights  as  husband  and  wife,  especially 
since  she  went  through  the  lines  of  the 
belligerents  to  visit  her  husband,  and 
they  have  always,  before,  during,  and 
since  the  war,  fully  recognized  their 
marital  relations.     Stewart  v,   Conrad, 


100   Va.    134,   40    S.    E.    624.     See   the 
title  HUSBAND  AND  WIFE. 

Scale  of  Depreciation — Effect  upon 
Foreigner  Who  Contracted  with  Gov- 
ernment.— An  alien  who  came  here  and 
contracted  with  the  government,  during 
the  paper  money  rage,  is  bound  by  the 
act  establishing  the  scale  of  deprecia- 
tion. Commonwealth  v.  Beaumarchais, 
3  Call  122. 
b.  Effect  of  War  upon  Them. 

Partnership  —  Dissolution.  —  Before 
and  up  to  the  breaking  out  of  the  civil 
war,  T.  and  H.  were  merchants  and 
partners,  doing  business  in  the  city  of 
Washington.  In  May,  1861,  H.  left 
Washington  and  came  to  Virginia,  mak- 
ing his  domicil  here,  and  remaining  in 
the  state.  T.  and  H.  having  thus  be- 
come alien  enemies,  their  partnership 
was  dissolved  by  operation  of  law. 
Taylor  v.  Hutchison,  25  Gratt.  536. 

Can  Not  Bind  Partner  after  Dissolu- 
tion.— The  law  having  by  its  interdict 
put  an  end  to  a  partnership  between 
two  partners,  who  had  become  alien 
enemies,  one  could  not  bind  the  other 
to  any  debts  created  by  him  upon  the 
credit  of  the  firm.  Taylor  v.  Hutchison, 
?5  Gratt.  549.  See  the  title  PAR  i  NER- 
SHIP. 
3.  Suing  and  Being  Sued. 

An  alien  enemy  has  no  right  of  action 
during  war,  and  he  can  not  sue,  because 
it  would  be  drawing  resources  out  of 
the  country;  how,  then,  can  it  be  lawful 
to  make  remittances  to  him?  The  law 
that  forbids  intercourse  and  trade  must 
equally  forbid  remittances  and  payment. 
Haymond  v.  Camden,  22  W.  Va.  189. 

War  between  Nations — Effect  upon 
Right  of  Alien  Resident. — In  a  war 
between  independent  nations  an  alien 
enemy  resident  in  the  country  may  sue 
and  be  sued  as  in  time  of  peace.  "For," 
says  Kent,  "protection  to  their  persons 
and  property  is  due,  and  implied  from 
the  permission  to  them  to  remain  with- 
out being  ordered  out  of  the  country 
by  the  president  of  the  United  States. 
The  lawful  residence  does,  pro  hac  vice. 
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relieve  the  alien  from  the  character  of 
an  enemy,  and  entitles  his  person  and 
property  to  protection."     That  such  is 
the  correct  doctrine  is  unquestionable, 
but  it  has  no  application  to  nonresident 
enemies,    or    enemies    resident   in    the 
enemies'  country,  absent  from  the  coun- 
try in  which  the  suit  is  brought.     Nor 
can  it  have  any  application  in  a  civil 
war  such  as  our  late  war;  because  in 
such  war  there  can  be  no  alien  enemies. 
All  the  people  on  either  side  are  at  the 
commencement  of  hostilities  citizens  of 
the   same   common   nation   or  country, 
and  their  subsequent  status  as  enemies 
of   each   other  is   determined   by   their 
residence,  and  that  alone,  in  the  terri- 
tory of  the  one  or  the  other  belligerent. 
In  whichever  section  he  elects  to  reside, 
he  remains  a  citizen  of  that  section  and 
by  law  becomes  an  enemy  of  the  op- 
posite  section,  and   in   neither   section 
can    he    become   by   residence,   private 
opinions  or  otherwise,  a  resident  alien 
enemy.     Raymond  v,   Camden,  22  W 
Va.  203.     See  the  title  WAR: 

No  Property  in  Country. — A  bill 
against  an  alien  defendant  having  no 
property  in  this  country  cannot  be  sus- 
tained. Hopkirk  v.  Bridges,  4  Hen.  & 
M.  413.  But  see  Beattie  v,  Tabb,  2 
Munf.  254. 
4.  Agents. 

Collection  of  Debts. — An  alien  enemy 
may  have  an  agent  in  the  enemy's 
country,  to  collect  debts  due  him  and 
to  preserve  his  property  there.  Hale 
V.  Wall,  22  Gratt.  424. 

Authority  Not  Suspended  by  Want 
of  Intercourse. — The  authority  of  agent 
of  alien  to  collect  the  debt  is  not  sus- 
pended because  it  is  illegal  to  remit  it 
to  his  principal;  but  it  is  his  duty  to 
receive,  and  the  duty  of  debtor  to  pay 
them.  Hale  v.  Wall,  22  Gratt.  424.  See 
the  title  AGENCY,  ante,  p.  240. 

B.    IN  REGARD  TO  REAL  PROP- 

ERTY. 
1.    Right  to  Acquire, 
a.   What  Law  Controls. 

The  laws  existing  at  the  time  of  de- 


scent cast  governs  the  right  of  an  alien 
to  inherit.  Hauensteins  v.  Lynham,  28 
Gratt.  62.  See  the  title  DESCENT 
AND  DISTRIBUTION. 

b.  Modes  of  Acquisition. 

Restrictions  at  Common  Law. — The 
common  law  imposed  upon  an  alien 
many  disabilities.  He  could  take  real 
estate  by  contract,  but  he  could  not 
hold  it  against  the  king;  neither  could 
he  transmit  it  by  hereditary  descent. 
He  was  disabled  to  take  by  any  act  in 
law;  for  the  law,  as  Lord  Hale  says, 
quat  nihil  frusta  facit,  will  not  give 
him  an  inheritance  or  freehold  by  act 
of  law,  for  he  cannot  keep  it.  The  law, 
therefore,  will  not  give  an  alien  the 
benefit  of  either  descent,  curtesy, 
dower,  or  guardianship.  Jacksons  v. 
Sanders,  2  Leigh  114. 

Although  aliens  can  take  by  purchase 
they  cannot  take  by  operation  of  law, 
as  by  descent;  since  the  law  is  deemed 
to  do  nothing  in  vain,  it  will  not  cast 
descent  upon  one  who  can  not  by  law 
hold  the  estate.  Barzizas  v,  Hopkins, 
2  Rand.  276;  Hauensteins  z\  Lynham, 
28  Gratt.  62;  Hubbard  v.  Goodwin,  3 
Leigh  492.  See  the  title  DESCENT 
AND  DISTRIBUTION. 

By  the  common  law  no  one  could  ac- 
quire the  title  to  property  by  descent 
where  it  is  necessary  for  him  to  trace 
title  through  an  alien  who  was  himself 
incapable  of  holding  title.  Jacksons  v, 
Sanders,  2  Leigh  109. 

But  persons  born  in  a  foreign  coun- 
try, of  foreign  parents,  are  not  citizens 
of  this  state  and  cannot  inherit  lands 
here  although  their  grandmother  was 
a  Virginian,  who  removed  to  England, 
where  she  married  and  resided  till  after 
the  revolution,  and  then  returned  to 
Virginia  and  resided  here  till  her  death. 
Barzizas  v.  Hopkins,  2  Rand.  276,  com- 
pare Jacksons  v.  Sanders,  2  Leigh  109; 
Hannon  v,  Hounihan,  85  Va.  429,  12 
S.  E.  157. 

Alienage  of  Ancestor  No  Bar. — In 
Jacksons  v.  Sanders,  2  Leigh  109,  it  was 
held  that,  under  the  statute  of  descents. 
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if  a  citizen  died  seized  of  lands  in  Vir- 
ginia, leaving  a  brother  who  was  a  cit- 
izen, a  sister  who  was  an  alien  yet  liv- 
ing, children  of  the  alien  sister,  who 
were  citizens,  though  their  father  as 
well  as  their  grandfathers  were  aliens, 
the  descendants  of  the  alien  sister  take 
by  descent  one  moiety,  to  be  divided 
among  them  per  stirpes,  and  the  citizen 
brother  the  other  moiety.  And  see 
Hannon  v.  Hounihan,  85  Va.  429,  12 
S.  E.  157,  where  it  is  held  that,  "it  is 
provided,  in  making  title  by  descent,  it 
shall  be  no  bar  to  a  party  that  any  an- 
cestor, through  whom  he  derives  his 
descent  from  the  intestate,  is  or  hath 
been  an  alien."  Va.  Code,  1887,  §  43. 
See  also,  Hauensteins  v.  Lynham,  28 
Gratt.  62. 

Lineal  or  Collateral  Ancestors. — 
''Where  the  law  says  it  shall  be  no  bar, 
that  any  ancestor  is  an  alien,  how  can 
we  suppose  that  it  means  lineal  ances- 
tor only?  Any  ancestor  includes  both 
lineal  and  collateral.  It  removes  the 
bar  as  to  both;  and  how  can  we  re- 
strain it?  'Through  whom  he  derives 
his  descent  from  the  intestate;*  that  is, 
through  whom  he  derives  his  title  by 
descent;  his  claim  to  the  estate;  the 
land;  not  the  blood,  the  genealogy.'  *Is 
or  hath  been  an  alien;*  is,  in  the  present 
tense,  shows  that  the  law  contemplated 
a  claim  through  a  living,  as  well  as  a 
dead,  alien  ancestor.  Section  18,  ch.  96, 
1  Rev.  Code,  then,  in  my  apprehension, 
is  full  and  complete  to  remove  out  of 
the  way  the  bar  of  alienage  in  both 
lineal  and  collateral  descents,  and  also 
to  remove  any  impediment  from  the 
life  of  the  ancestor,  through  whom  the 
descent  may  be  derived."  Jacksons  v. 
Sanders,  2  Leigh  118.  See  the  title 
DESCENT  AND  DISTRIBUTION. 

Persons  Bom  in  Other  States — Right 
to  Acquire. — "This  court,  in  Common- 
wealth V,  Towles,  5  Leigh  743,  ex- 
pressly decided  that  a  person  born  in 
another  state  of  this  union  is  entitled 
to  all  the  rights  and  privileges  of  this 
state.     Indeed,  such  is  both  the  spirit 


and  letter  of  the  federal  constitution. 
See  also,  1  Tuck  Com.  57;  1  Minor's 
Inst.  130.  And  the  doctrine  prescribed 
by  our  own  statute  is  that  children  born 
in  this  state  can  inherit  through  living 
alien  ancestors.  Hence  it  follows  that, 
if  children  born  of  alien  parents  re- 
siding in  this  state  can  inherit  real 
estate  here,  such  children,  born  in 
Illinois,  may  do  the  same  in  Virginia. 
1  Lomax*Dig.  pp.  '2,  584-5;  Jacksons  v, 
Saunders,  2  Leigh  109."  Hannon  v, 
Hounihan,  85  Va.  429,  12  S.  E.  157. 

2.  Power  to  Hold. 

It  is  well  settled  at  common  law  that 
an  alien  may  take  real  estate  by  act  of 
the  parties  as  by  deed  or  grant,  or 
devise,  but  he  cannot  hold  as  against 
the  state.  Marshall  v.  Conrad,  5  Call 
365;  Hubbard  v.  Goodwin,  3  Leigh  492. 
See  the  titles  DEEDS;  PUBLIC 
LANDS. 

Devise  —  Forfeiture  to  Common- 
wealth.— There  can,  indeed,  be  so  sound 
distinction  between  a  devise  to  an  alien 
friend,  and  a  devise  to  an  alien  enemy. 
The  right  of  the  commonwealth,  to  the 
land  devised  does  not  arise  out  of  a 
state  of  war,  but  results  from  mere 
municipal  legislation.  Stephen  v. 
Swann,  9  Leigh  415.  See  the  title 
WILLS. 

3.  Right  to  Convey. 

An  alien,  whether  friend  or  enemy, 
may  take  by  grant,  or  devise;  and  is  ca- 
pable of  conveying  before  office  found. 
Marshall  v.  Conrad,  5  Call  364. 

The  purchaser  of  land  from  an  alien 
gets  title  by  a  deed  legally  executed 
and  recorded  before  inquest  sealed, 
though  he  does  not  know  of  the  deed 
until  afterwards.  Com.  v,  Selden,  5 
Munf.  160.     See  the  title  DEEDS. 

Conveyance  to  Alien  Trustee. — A 
sale  and  conveyance  of  land  by  a  trus- 
tee can  not  be  set  aside  on  the  ground 
that  he  was  an  alien  when  the  deed 
was  made  to  him,  and  when  he  con- 
veyed the  land  to  the  purchaser.  Fer* 
guson  V,  Franklins,  6  Munf.  305,  " 
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4.   EquitaUe  Conversioii. 

An  alien  may  have  the  benefit  of  the 
doctrine  of  equitable  conversion.  Com. 
r.  Martin,  5  Munf.  117;  Com.  v.  Selden, 
6  Munf.  160.  See  the  title  CONVER- 
SION AND  RECONVERSION, 
i.  Treaties. 

Right  to  Hold  Land  in  Virginia. — 
Quaere,  whether,  by  virtue  of  the 
treaty  of  1783,  persons  born. in  Great 
Britain,  and  residing  there  on  the  4th 
of  July,  1776,  could,  without  ever  there- 
after becoming  citizens  of  Virginia,  or 
of  any  of  the  United  States  of  America, 
take  and  hold  lands  in  Virginia,  by  de- 
scent, or  devise,  accruing  between  that 
day  and  the  date  of  the  said  treaty? 
Hunter  v.  Fairfax,  1  Munf.  218;  Read 
V.  Read,  5  Call  160;  Commonwealth  v. 
Bristow,  6  Call  60;  Marshall  v.  Conrad, 
5  Call  364;  Farley  v,  Shippen,  Wythe 
254. 

Jay's  Treaty. — A  British  alien,  who 
emigrated  to  this  country  after  the 
4th  of  July,  1776,  and  before  the  treaty 
of  amity  and  commerce,  commonly 
called  Jay's  treaty,  was  entitled  by  the 
ninth  article  thereof,  to  convey  by  deed 
or  will,  any  real  estate  held  by  him  or 
1794,  the  date  of  that  treaty,  to  any 
person  capable  of  taking  and  holding 
real  estate;  and  any  alien  is  entitled, 
by  the  law  of  Virginia,  to  convey  any 
real  estate  held  by  him,  to  any  such 
person,  before  office  found.  Foxwell  v. 
Craddock,  1  Pat.  &  H.  250;  Stephen  v. 
Swann,*  9  Leigh  404.  See  the  title 
TREATIES, 

IV.  Confiscation  of  Property. 

See  the  titles  CONFEDERATE 
STATES;  WAR. 

Money  received  by  an  executor  dur- 
ing the  war,  belonging  to  a  citizen  of 
Indiana,  was  confiscated  by  the  con- 
federate government.  Held,  the  con- 
federate government  in  the  exercise  of 
her  belligerent  rights,  had  authority  to 
confiscate  the  property  of  alien  ene- 
mies, and  the  executor  is  not  responsi- 
ble for  the  money  confiscated.    Newton 


V.  Bushong,  22  Gratt.  628.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

In  Page  v.  Pendleton,  Wythe  210,  it 
was  held  that,  the  right  to  money  due 
to  an  alien  enemy  can  not  be  confis- 
cated. 

Discharge  of  Debt. — A  debt  due  to 
an  alien  creditor  was  not  discharged  by 
payment  in  paper  money  into  the  loan 
office,  under  the  act  of  1788,  which  en- 
acted that  such  payments  should  have 
that  effect.  Page  v,  Pendleton,  Wythe 
211. 

V.  Statute  of  Limitations. 

The  circumstances  that  a  plaintiff  is 
a  British  subject,  and  was  entitled  to 
his  claim  before  the  year  1776,  is  not, 
in  itself,  sufficient  to  protect  him 
against  the  operation  of  the  act  of  lim- 
itations. Beattie  v.  Tabb,  2  Munf.  254; 
compare  Farley  v.  Shippen,  Wythe  254. 
See  the  title  LIMITATION  OF 
ACTIONS. 

VI.  Pleading  and  Practice. 

In  a  plea  of  alien  enemy,  it  is  neces- 
sary for  the  defendant  to  negative  or 
affirm  all  the  facts,  that  are  required  to 
bar  the  plaintiff's  action.  Bagwell  v. 
Babe,  1  Rand.  272.  See  the  title 
PLEADING. 

VII.  Removal  of  Causes. 

Section  12  of  the  act  of  congress, 
passed  September  24th,  1789,  en- 
titled, "An  act  to  establish  the  judicial 
courts  of  the  United  States,"  does  not 
extend  to  cases  in  which  citizens  are 
joint  defendants  with  aliens,  or  with 
citizens  of  other  states,  and  have  also 
essential  interests  in  the  cause,  which 
may  be  affected  by  a  removal  into  the 
federal  court.  Williams  v.  Price,  5 
Munf.    507. 

Quaere,  that  section  extends  to  any 
case  in  which  citizens  are  joint  defend- 
ants with  aliens  or  with  citizens  of  other 
states.  Williams  v.  Price,  5  Munf.  507. 
See  generally,  the  title  REMOVAL  OF 
CAUSES. 
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I.  Definition. 

Alimony  is  an  allowance  made  to  the 
wife  out  of  the  husband's  estate  or  in- 
come upon  a  decree  of  separation. 
Latham  v.  Latham,  30  Gratt.  338.  See 
also,  Bailey  v.  Bailey,  21  Gratt.  (Va.) 
57;  Cralle  v.  Cralle,  84  Va.  202,  6  S.  E. 
12. 

II.  Origin  of  Alimony. 

"Alimony  had  its  origin  in  the  legal 
obligation  of  the  husband,  incident  to 
the  marriage  state,  to  maintain  his  wife 
in  a  manner  suited  to  his  means  and 
social  position."  Harris  v.  Harris,  31 
Gratt.  17. 

nL  When   Alimony  May  Be 
Recovered. 

A.  MARRIAGE  A  PREREQUISITE. 

Marriage  is  of  course  a  prerequisite 
to  alimony,  but  it  may  be  proven  from 
circumstances,  such  as  cohabitation, 
name,  and  reputation.  Purcell  v.  Pur- 
cell,  4  Hen.  &  M.  507. 

One  who  failed  to  prove  a  valid  mar- 
riage, in  an  action  for  divorce,  cannot 


complain  of  a  refusal  to  allow  suit 
money  and  alimony.  Brown  v.  Brown, 
2  Va.  Dec.  308. 

A  marriage  occurring  while  §  1,  ch. 
109,  Va.  Code  1860,  was  in  force,  be- 
tween persons,  one  of  whom  had  a 
husband  then  living,  is  absolutely  void 
without  decree.  It  conferred  no  right 
to  alimony.  Though  the  parties  co- 
habited since  the  Code  of  1868  took 
effect,  and  though  a  suit  to  declare  the 
nullity  of  such  mariage  was  brought 
under  the  Code  of  1868,  no  alimony 
can  be  decreed  therein  to  the  woman. 
Stewart  v.  Vandervort,  34  W.  Va.  524, 
12   S.    E.   736. 

B.  ALIMONY  MAY  BE  GRANTED 
INDEPENDENTLY  OF  SUIT 
FOR  DIVORCE. 

"In  Virginia  the  statutes  allow  ali- 
mony as  incident  to  a  decree  for  a  di- 
vorce. But  this  court  has  gone  farther, 
and  held  that  equity  has  jurisdiction  in 
an  independent  suit  to  decree  in  favor 
of  the  wife  in  proper  cases — as,  for  ex- 
ample, when  she  has  been  abandoned 
by   the   husband,   or   driven    from    his 
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house  by  ill  treatment,  and  compelled 
to  seek  an  asylum  elsewhere."  The 
court,  in  Latham  v,  Latham,  30  Gratt. 
338. 

Alimony  may  be  granted  independ- 
ently of  any  divorce  or  application  for 
one,  as  where  the  misconduct  of  the 
husband  drives  the  wife  from  her  home, 
or  he  turns  her  out  of  doors,  or  per- 
haps for  any  cause  for  which  a  divorce 
a  mensa  would  be  granted  if  asked  for. 
1  Minor's  Inst.  (4th  Ed.)  308;  Purcell 
V.  Purcell,  4  Hen.  &  M.  507;  Almond 
•7.  Almond,  4  Rand.  662;  Spencer  v. 
Ford,  1   Rob.  648. 

In  Almond  v.  Almond,  4  Rand^  663, 
Judge  Carr,  delivering  the  opinion  of 
the  court,  said:  "Suppose  the  husband 
turns  his  wife  out  of  doors,  or  treats  her 
so  cruelly  that  she  cannot  live  with 
him;  suppose  him  to  persevere  in  re- 
fusing to  take  her  back,  or  to  provide 
a  cent  to  feed  and  clothe  her.  Surely, 
in  a  civilized  country,  there  must  be 
some  tribunal  to  which  she  may  re- 
sort. In  such  a  case  a  court  of  equity 
would  unquestionably  stretch  out  its 
arms  to  save  and  protect  her." 

Wife  Summoned  by  Publication,  Ap- 
pears, Shows  Injustice  Has  Been  Done 
Her— Asks  for  Alimony,  Not  That  De- 
cree Be  Set  Aside.— In  1874,  H.  (the 
husband)  obtained  a  decree  of  divorce 
upon  an  order  of  publication,  a  copy 
of  the  decree  not  having  been  served 
on  W.  (the  wife),  she  after  two  years 
appears  and  asks  that  the  cause  be 
reheard  and  alimony  granted  her,  but 
does  not  ask  to  have  the  decree  set 
aside;  the  evidence  shows  that  in- 
justice was  done  her,  and  her  case  fully 
established.  Held,  there  is  no  reason 
why  she  should  be  refused  the  relief 
(alimony)  she  seeks  for,  because  less 
is  asked  than  might  have  been  claimed 
(decree  of  divorce  set  aside).  But  in 
estimating  the  proper  amount  of  ali- 
mony it  is  improper  to  consider  prop- 
erty acquired  by  H.  after  the  decree  of 
divorce.     Cralle  v,  Cralle,  79  Va.  182. 


C.   WIFE  MAY  FORFEIT  BY  BfflS- 
CdNDUCT. 

Although  alimony  is  the  right  of  the 
wife  she  may  by  her  misconduct  for- 
feit it;  and  where  she  is  the  offender 
she  can  not  have  alimony  on  a  divorce 
decree  in  favor  of  her  husband.  Har- 
ris V.   Harris,  31   Gratt.   17. 

The  wife  is  entitled  to  no  alimony  if 
she  leaves  the  home .  her  husband  has 
provided  for  her,  without  sufficient 
cause.  Carr  v.  Carr,  22  Gratt.  168.  Mr. 
Minor  defines  such  sufficient  cause,  as 
any  cause  for  which  a  divorce  a  mensa 
would  be  granted,  if  asked  for.  1 
Minor's    Inst.    (4th    Ed.)    308. 

Where  a  wife  leaves  her  husband 
without  good  legal  cause,  she  is  not 
entitled  to  alimony.  The  reasonable  or 
justifiable  cause  which  will  warrant  a 
willful  separation  and  refusal  to  return 
to  the  home  of  her  husband,  must  be 
such  as  would  authorize  a  suit  for.  di- 
vorce a  mensa  et  thoro.  Martin  v. 
Martin,  33  W.  Va.   695,  11   S.   E.   12. 

A  wife  who  is  more  to  blame  than 
her  husband  for  the  unhappy  manner 
in  which  they  have  lived,  and  who  has, 
by  her  misconduct,  provoked  the  mis- 
treatment of  which  she  complains,  is 
not  entitled  to  alimony.  House  v. 
House,  102  Va.  235,  46  S.   E.  299. 

Subsequent  Adultery. — A  decree  of 
divorce  a  mensa  et  thoro  allowing  ali- 
mony to  the  wife  in  res  judicata  as  to 
the  alimony;  but  the  hiisband  may  be 
discharged  therefrom  by  the  subse- 
quent adultery  of  the  wife.  Cariens  v, 
Cariens,  50  W.  Va.  113,  40  S.  E.  335. 

D.     WIFE    NOT    ENTITLED    TO 
WHEN  SUIT  FAILS. 

Where  the  wife  sues  for  divorce,  and 
such  a  suit  fails,  she  is  not  entitled  to 
alimony.  Latham  v.  Latham,  30  Gratt. 
307,  339,  although  in  this  case  Staples, 
J.,  intimates  that  there  may  be  cases 
where  the  court  would  grant  to  the 
wife  alimony,  and  yet  not  allow  her  a 
divorce.  And  see  ante,  "Wife  May 
Forfeit  by  Misconduct."  Ill,  C. . 
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E.  COURT  WILL  NOT  ALLOW 
ALIMONY  WHERE  WIFE  IS 
WELL  OFF. 

Where  the  wife  owns  an  estate  amply 
sufficient  for  the  support  of  herself  and 
children  and  of  much  greater  value 
than  that  of  the  husband,  the  court 
should  not  decree  that  the  husband 
shall  contribute  to  their  support. 
Myers  v.  Myers,  83  Va.  806,  815,  6  S. 
E.  630. 

IV.  Amount 

A.  GENERAL  RULE. 

The  general  rule  is  that  the  wife  is 
entitled  to  support  corresponding  to 
her  condition  in  life,  and  the  fortune 
of  her  husband.  Coger  v.  Coger,  48 
W.  Va.  135,  35  S.  E.  823.  See  also, 
Bailey  v.  Bailey,  21  Gratt.  57. 

Capacity  of  Wife  to  Earn  Money  Not 
to  Be  Considered. — In  considering  the 
amount  of  alimony  to  be  allowed  the 
wife,  the  capacity  of  the  wife  to  earn 
money,  is  not  a  question,  and  therefore 
not  a  proper  subject  of  inquiry  by  the 
commissioner.  Cralle  v.  Cralle,  84  Va. 
198,  200,  6  S.  E.  12. 

B.  DISCRETION  OF  COURT. 

Says  the  court,  in  Bailey  v.  Bailey,  21 
Gratt.  57,  "In  regard  to  allotment  for 
alimony,  there  is  no  fixed  rule.  It  is  a 
matter  within  the  discretion  of  the 
court.  Yet,  it  is  not  an  arbitrary  but 
a  judicial  discretion,  to  be  exercised  in 
reference  to  established  principles  of 
law  relating  to  the  subject,  and  upon 
an  equitable  view  of  all  the  circum- 
stances of  the  particular  case.  The  gen- 
eral rule  in  respect  to  alimony  is,  that 
the  wife  is  entitled  to  a  support  corre- 
sponding to  her  condition  in  life  and 
the  fortune  of  her  husband.  And  in 
the  language  of  Nelson,  C.  J.,  in  Burr 
V.  Burr,  7  Hill  (N.  Y.)  207:  'When  the 
delinquency  of  the  husband  has  been 
established,  and  the  wife  is  the  injured 
party  driven  by  his  cruelty  or  other 
wrongful  conduct,  from  the  comfort 
of  domestic  enjoyments,  she  should  be 
liberally    supported.*      But     while     ali- 


mony is  commonly  defined  a  propor- 
tion of  the  husband's  estate,  yet  the 
duty  of  a  husband  to  maintain  his  wife 
does  not  depend  alone  upon  his  hav- 
ing visible  tangible  property.  While 
the  parties  are  living  together,  they 
are  bound  to  contribute  by  their  sev- 
eral personal  exertions  to  a  common 
fund,  which  in  law  is  the  husband's, 
but  from  which  the  wife  may  claim 
support.  If  she  is  compelled  to  seek 
a  divorce  on  account  of  his  miscon- 
duct, she  loses  none  of  her  rights  in 
this  respect,  only  she  is  to  draw  her 
maintenance  in  a  different  way;  that  is 
under  a  decree  for  alimony,  based,  if 
he  has  no  property,  upon  his  earnings 
or  ability  to  earn  money."  Cited  and 
approved  in  Miller  v.  Miller,  92  Va.  200, 
23  S.  E.  232;  Harris  v.  Harris,  31  Gratt. 
17;  Cralle  v.  Cralle,  84  Va.  202,  6  S. 
E.  12. 

The  allotment  for  alimony,  counsel 
fees,  etc,  are  matters  within  the  dis- 
cretion of  the  court,  to  be  exercised  in 
reference  to  established  principles  of 
law  relating  to  the  subject,  and  upon 
an  equitable  view  of  all  the  circum- 
stances of  the  particular  case.  Brown 
V.  Brown,  2  Va.  Dec.  312. 

C.  PROPERTY  OF  HUSBAND  SUB- 
JECT TO  ALIMONY. 

Income  of  Husband,  the  Fund  from 
Which  Alimony  Is  Granted. — In  re- 
spect to  alimony  the  general  rule  is  that 
the  income  of  the  husband,  however 
derived  or  derivable,  is  the  fund  from 
which  the  allowance  is  made.  Hen- 
itiger  V.  Hefiinger,  90  Va.  274,  18  S. 
E  193,  citing  Bailey  v.  Bailey,  21  Gratt. 
43;  Cralle  v.  Cralle,  84  Va.  198,  6.  S. 
E.   12. 

"The  general  rule  undoubtedly  is, 
that  the  income  of  the  husband, 
whether  derived  or  to  be  derived  from 
his  personal  exertions  or  from  per- 
manent property,  or  from  both,  is  the 
fund  from  which  alimony  is  decreed, 
and  the  amount,  as  already  said,  will 
depend  upon  the  particular  circum- 
stances of  each   case."    The  court,  in 


300 


Alimony 


Cralle  v.  Cralle,  84  Va.  202,  6  S.  E.  12, 
citing  Harris  v,  Harris,  31  Gratt.  13; 
Carr  v.  Carr,  22  Gratt.  168;  Myers  v. 
Myers,  83  Va.  806,  6  S.  E.  630. 

Wife  Has  No  Right  to  Any  Specific 
Property  of  Husband. — A  claim  for  ali- 
mony on  the  part  of  the  wife  does  not 
give  her  a  right  to  any  specific  prop- 
erty of  the  husband.  Almond  v.  Al- 
mond, 4  Rand.  662. 

Husband  May  Show  His  Pecuniary 
Condition. — When  a  wife  presents  a 
bill  for  divorce,  and  prays  for  alimony, 
the  husband  should  be  accorded  the 
privilege  of  representing  his  pecuniary 
condition  to  the  court  or  judge. 
Coger  V,  Coger,  48  W.  Va.  135,  35  S. 
E.  823. 

Estimating  Alimony — What  May  Be 
Considered — Instance.  —  In  estimating 
the  husband's  property  in  reference  to 
the  amount  of  alimony  to  be  allowed 
the  wife,  it  is  proper  to  admit  evidence 
of  a  decree  for  a  legacy  in  favor  of  the 
husband.  Cralle  v.  Cralle,  84  Va.  198, 
6  S.  E.  12. 

After  Decree  Court  Should  Not  En- 
join Husband  from  Disposing  of  His 
Property. — Where  the  court  allows  the 
wife  alimony  it  is  improper  to  enjoin 
the  husband  from  disposing  of  or  en- 
cumbering his  real  estate.  Such  con- 
ditions are  harsh  and  impressive.  The 
sums  decreed  to  be  paid  the  wife  from 
time  to  time  should  have  been  made  a 
charge  upon  such  real  estate.  Trimble 
V.  Trimble,  97  Va.  217,  33  S.  E.  531. 

To  Enjoin  Defendant  from  Dispos- 
ing of  His  Property— Bill  Must  Peti- 
tion for  Alimony. — Where,  in  a  suit 
for  divorce,  neither  bill  nor  petition 
contains  any  allegation  or  prayer  for 
alimony,  or  prayer  of  any  kind,  or  al- 
legation, to  justify  any  decree  dispos- 
ing of  defendant's  property,  it  is  error 
to  enjoin  defendant  from  selling,  dis- 
posing of,  or  incumbering  any  or  all 
of  said  property,  real  or  personal,  until 
the  further  order  of  the  court.  Hand- 
Ian  V,  Handlan,  37  W.  Va.  486,  16  S.  E. 
597. 


D.  INSTANCES  OF  AMOUNT  AL- 
LOWED. 

Twenty  dollars  a  month  is  not  too 
much,  where  husband  owns  a  farm  of 
the  value  of  $2,500,  personalty  of  $500 
value,  is  strong  and  in  good  health,  be- 
tween forty  and  forty-five  years  of  age, 
and  the  wife  is  delicate  with  five  young 
children.  Owens  v.  Owens,  96  Va.  191, 
31  S.   E.  72. 

One  hundred  and.  fifty  dollars  per 
annum  is  reasonable  alimony,  where  it 
is  shown  that  the  husband  is  of  good 
business  habits  and  owns  property  of 
$3,500  value.  Cralle  v.  Cralle,  84  Va. 
198,  6  S.  E.  12. 

Six  dollars  a  month  to  the  wife  who 
has  an  infant  child  is  little  enough, 
where  the  husband  owns  a  farm  of  the 
value  of  about  $1,250,  two  horses,  and 
other  personal  property  of  no  great 
value,  and  is  an  able-bodied  man  of 
thirty-five  years.  Trimble  v,  Trimble, 
97   Va.    217,   33    S.    E.    531. 

One  hundred  and  twenty  dollars  for 
counsel  fees  in  addition  to  what  had 
already  been  allowed  at  differnt  times 
was  deemed  reasonable  alimony.  Wass 
V.  Wass,  42  W.  Va.  460,  26  S.  E.  440. 

E.  ATTORNEYS*  FEES. 
Allowing  the  Wife  Counsel  Pees — In- 
stance.— The  appellate  court  will  not 
allow  counsel  of  the  wife  an  additional 
fee  for  representing  her,  in  the  appel- 
late court,  where  the  record  does  not 
show  the  ability  of  the  husband  to  meet 
and  pay  such  fee.  Engleman  v.  Engle- 
man,  97  Va.  494,  34  S.  E.  50.  See  also, 
Wass  V,  Wass,  42  W.  Va.  460,  26  S.  E. 
440. 

Pending  Appeal — Lower  Court  Al- 
lowing Wife  Counsel  Fees  to  Prosecute 
Appeal.— In  Cralle  v.  Cralle,  81  Va.  773, 
Hinton,  J.,  in  delivering  the  opinion  of 
the  court,  intimates  that  after  an  ap- 
peal is  taken  to  a  decree,  the  lower 
court  has  no  right  to  allow  the  wife 
money  to  defend  such  appeal  or  for 
maintenance  pending  the  appeal,  say- 
ing,  "Thenceforth    (i.   e.    after    super- 
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sedeas  is  allowed)  the  cause  is  regarded 
as  pending  in  the  appellate  court,  and 
any  order  or  decree  that  is  made  by 
the  subordinate  court  must  be  simply 
null  and  void."  The  case,  however,  was 
dismissed  for  want  of  jurisdiction,  so 
the  action  of  the  lower  court  in  allow- 
ing the  alimony  was  not  passed  on. 

Fees  for  prosecuting  an  appeal  in 
the  supreme  court  from  a  decree  against 
the  wife  in  the  circuit  court  will  not  be 
allowed  distinctively  as  alimony  pen- 
dente lite,  but  the  court,  in  its  discre- 
tion, will  allow  a  reasonable  amount  to 
enable  her  to  carry  on  her  suit.  Wass 
V.  Wass,  42  W.  Va.  460,  26  S.  E.  440. 

V.  Deed  in  Lieu  of  Alimony 

No  Bar  to  Costs  of 
Suit 

Where  the  wife  by  deed  for  an  ade- 
quate consideration  releases  all  her 
claims  for  alimony  for  the  husband, 
such  deed  does  not  preclude  her  from 
asking  the  court  to  decree  her  all  costs 
and  expenses  in  a  suit  for  divorce 
against  her  by  her  husband,  where  such 
suit  has  failed.  Engleman  v.  Engle- 
man,  97  Va.  487,  34  S.  E.  50. 

VI.  Alimony  Pendente  Lite. 

The  court  in  term  or  the  judge  in 
vacation  may  at  any  time  pending  the 
suit,  in  the  discretion  of  such  court  or 
judge,  make  any  order  to  compel  the 
husband  to  pay  any  sums  necessary  for 
the  maintenance  of  the  wife  and  to 
enable  her  to  carry  on  such  suit.  Va. 
Code,  §  2261.  See  post,  "Vacation," 
VIII. 

Discretion  of  Court. — In  a  suit  for 
divorce  the  question  of  allowances  to 
the  wife  for  maintenance  pendente  lite 
and  to  enable  her  to  carry  on  the  suit, 
to  be  paid  by  the  husband,  is  within 
the  sound  discretion  of  the  court  or 
judge  in  vacation  under  §  9,  ch.  64, 
W.  Va.  Code,  and  the  exercise  of  this 
discretion,  which  is  a  very  broad  one, 
will  not  be  reviewed  unless  it  is  made 


to  appear  that  it  has  been  grossly 
abused.  GoflF  v.  Goff,  54  W.  Va.  364, 46 
S.  E.  177. 

The  question  as  to  the  amount  of 
alimony  pendente  lite  which  shall  be 
allowed  the  wife  in  a  suit  brought 
against  her  by  her  husband  for  divorce 
is  one  addressed  to  the  sound  discre- 
tion of  the  court  under  all  the  circum- 
stances of  the  case,  and  the  condition 
of  the  parties  must  also  be  taken  into 
consideration.  Wass  v,  Wass,  42  W. 
Va.   460,  26   S.   E.  440. 

Receiver. — ^Wherein  a  suit  for  di- 
vorce and  alimony  by  a  wife 
the  allegations  of  the  bill  and 
the  record  show  the  defendant  to 
be  the  possessor  of  an  estate  worth 
from  $75,000  to  $80,000,  composed 
largely  of  real  estate,  and  the  defend- 
ant has  been  enjoined  in  the  suit  from 
disposing  of  any  of  his  real  estate  and 
has  responded  to  an  order  in  the  cause 
requiring  him  to  pay  a  specified  sum 
for  temporary  maintenance  of  plaintiff 
and  expenses  of  carrying  on  her  suit; 
held,  the  appointment  of  a  special  re- 
ceiver by  the  judge  in  vacation  to  take 
charge  of  the  personal  property  of  the 
defendant  is  an  abuse  of  judicial  dis- 
cretion. Goff  V.  Goff,  54  W.  Va.  365, 
46  S.   E.  177. 

Alimony  Allowed  —  Husband  Dies 
Pending  Appeal — The  Rule. — A  certain 
sum  monthly  having  been  allowed  as 
alimony  to  the  wife  the  husband  ap- 
peals from  the  decree,  and  pending  ap- 
peal dies.  The  appellate  court  affirming 
the  decree,  the  wife  is  entitled  to  the 
allowance  up  to  the  time  of  his  death. 
Francis  v.  Francis,  31  Gratt.  283. 

VII.  Conflict  of  Laws. 

Foreign  Judgments. — ^A  decree  for 
alimony  not  in  a  divorce  suit,  rendered 
by  an  Ohio  court  having  jurisdiction, 
will  at  the  suit  of  the  wife  against  the 
husband  be  enforced  in  this  state. 
Stewart  v.  Stewart,  27  W.  Va.  167. 

Marriage,  as  to  the  question  of  ali- 
mony,  is  to  be  tested  by  the   law  in 
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force  when  it  was  celebrated.  Stewart 
V.  Vandervort,  34  W.  Va.  524,  12  S.  E. 
736.  See  ante,  "Marriage  a  Prereq- 
uisite,"  III,  A, 

VIII.  Vacation. 

When  a  bill  praying  for  a  divorce 
and  alimony  is  presented  to  the  circuit 
judge  in  vacation  by  a  wife  before  any 
process  has  been  issued  against  the 
defendant  husband,  such  judge  has  no 


jurisdiction  to  enter  a  decree  for  ali- 
mony pendente  lite  or  permanent  ali- 
mony without  first  in  some  manner 
summoning  the  husband  to  appear,  and 
thus  affording  him  an  opportunity  to 
be  heard,  and,  should  such  a  decree  be 
entered  without  first  citing  the  hus- 
band, a  writ  of  prohibition  will  lie  to 
prevent  its  enforcement.  Coger  v.  Co- 
ger,  48W.  Va.  135,  35  S.  E.  823;Gofff. 
Goff,  54  W.  Va.  368,  46  S.  E.  177. 


ALL.— See  the  title  WILLS.    And  see  ESTATE;  PROPERTY. 

Comprehensive  Sense. — In  Snyder  v,  Grandstaff,  96  Va.  483,  31  S.  E.  647,  it 
is  said:  "But,  however  this  deed  is  viewed,  it  unmistakably  conveys  unto 
Joseph  V.  Snyder,  his  heirs,  and  assigns,  all  of  the  right,  title,  and  interest  of 
the  parties  of  the  first  part.  It  precedes  this  sweeping  granting  clause  by  a 
declaration  that  it  is  the  intention  of  the  parties  to  vest  exclusive  title  to  the 
tracts  of  land  in  the  grantee,  and  throughout  the  deed  it  wholly  discards  any 
right  of  survivorship  in  the  grantors.  There  is  no  ambiguity  about  the  word  all; 
a  conveyance  of  all  is  not  a  reservation  of  part." 

A  conveyance  of  "all  the  estate,  both  real  and  personal,"  to  which  the  grantor 
"is  entitled  in  law  or  equity,  in  possession,  remainder  or  reversion,"  is  valid  to 
pass  the  grantor's  whole  estate.     Mundy  v.  Vawter,  3  Gratt.  518. 

All,  when  used  with  reference  to  a  class,  would  of  course  include  all  of  the 
class,  unless  words  of  qualification  or  restriction  are  used,  in  which  case  the 
word  would  have  only  such  influence  as  the  qualifying  or  restrictive  language 
would  permit.     Wildberger  v.  Cheek,  94  Va.  527,  27  S.  E.  441. 

A  more  comprehensive  word  than  all  cannot  be  found  in  the  English  lan- 
guage. Moore  v.  Virginia  Fire,  etc.,  Co.,  28  Gratt.  508.  And  that  the  term  all 
is  generally  very  comprehensive  in  its  signification,  see  Hicks  v.  Bristol,  102  Va. 
865,  47  S.  E.  1001.  See  Louthan  v.  Com.,  79  Va.  196;  Avis  v.  Lee,  77  Va.  567; 
McDonald  v.  Guthrie,  43  W.  Va.  595,  27  S.  E.  845,  and  see  the  examples  that 
follow  in  this  title. 

Restrictive  Sense. — In  a  number  of  cases,  however,  the  word  all  has  been 
held  to  have  been  used  in  a  restrictive  sense.  Hallam  v.  Jones,  Gilmer  143;  Bank 
of  U.  S.  V.  Beirne,  1  Gratt.  272;  Coleman  v.  Holladay,  6  Munf.  59;  Dickinson 
V.  Hoomes,  8  Gratt.  389,  and  see  the  examples  set  out  in  this  article. 

For  a  construction  of  the  word  all  in  a  restrictive  sense  in  order  to  avoid 
a  constructive  repeal,  see  Warders  v.  Arell,  2  Wash.  290. 

All  My  Children. — "All  my  children"  in  a  will  construed  to  mean  "all  my 
children"  living  at  my  death.     See  Stone  v.  Nicholson,  27  Gratt  18. 

All  Courts. — All  courts  in  bankruptcy  suits  held  to  include  state  courts  as 
well  as  federal  courts.    Tichenor  v.  Allen,  13  Gratt.  15. 

All  Creditors. — Deeds  of  trust  not  recorded  were  declared  by  statute  to  be 
void  as  to  all  creditors;  it  was  held  that  where  a  married  woman  made  a  con- 
veyance, that  all  creditors  as  used  in  this  statute  did  not  include  the  creditors 
of  her  husband.  Land  v.  JeflFries,  5  Rand.  223.  From  this  opinion,  however. 
Judge  Green  in  this  case  dissented  and  in  Thomas  v,  Gaines,  1  Gratt.  347,  the 
case  of  Land  v,  Jeffries,  6  Rand.  211,  was  overruled.    See  also,  Snyder  v.  Mar- 
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tin,  17  W.  Va.  287;  McCandlish  v.  Keen,  13  Gratt.  637;  Harman  v,  Obcrdorfcr, 
33  Gratt.  504.    And  see  the  title  RECORDING  ACTS. 

All  Debts. — Under  the  words  in  a  deed  of  "all  debts  due  the  grrantor,"  the 
indebtedness  of  a  partner  of  the  grantor  to  the  partnership  will  pass.  Griffin  r. 
Macaulay,  7  Gratt.  476. 

All  Deeds. — As  to  the  meaning  of  all  deeds  within  the  provision  that  all  deeds 
should  be  recorded,  see  Knight  v.  Triplet,  Jeff.  71.  And  see  the  title  RECORD- 
ING ACTS. 

All  Fraud. — In  Moore  v,  Va.  Fire  &  Marine  Ins.  Co.,  28  Gratt.  508,  it  is  said: 
*'The  question  to  be  now  considered  and  decided  therefore  is  one  of  construction 
merely;  that  is,  whether,  according  to  the  true  construction  of  the  provision 
aforesaid,  it  was  thereby  intended  that  for  a  fraud,  or  attempt  at  fraud,  or  false 
swearing  on  part  of  the  assured,  in  relation  to  one  only  of  several  subjects 
embraced  in  one  policy  of  insurance,  as  is  this  case,  there  should  be  a  forfeiture 
of  all  claim  under  the  policy,  not  only  in  regard  to  the  particular  subject  afore- 
said, but  also  in  regard  to  all  other  subjects  embraced  in  the  policy,  or  only 
a  forfeiture  of  all  claim  under  the  policy  in  regard  to  such  particular  subject. 
The  counsel  for  the  plaintiff  maintains  the  latter  of  these  alternative  con- 
structions; while  the  counsel  for  the  defendants  maintains  the  former.  Which 
of  them  is  correct  is  the  question  which  this  court  has  now  to  solve.  We  are 
all  of  opinion  that  the  former  is  the  correct  construction,  and  that  the  for- 
feiture is  total.  Supposing  that  to  have  been  the  true  intention  of  the  parties, 
we  know  not  how  it  could  well  have  been  expressed  in  plainer  language.  'All 
fraud,'  etc.,  'shall  cause  a  forfeiture  of  all  claim  under  the  policy.'  A  more 
comprehensive  word  than  all  cannot  be  found  in  the  English  language;  and  it 
certainly  has  in  this  case  the  comprehensive  meaning  contended  for  by  the 
counsel  of  the  defendants,  instead  of  the  restricted  meaning  contended  for  by 
the  counsel  for  the  plaintiff,  unless  very  strong  reasons  can  be  furnished  for 
construing  it  in  the  latter  sense." 

All  Lands. — "W.  A.'s  will  said:  *I  give  to  my  son  (the  plaintiff)  the  plantation 
on  which  I  at  present  live,  and  all  my  lands  in  King  William,  also  my  land  in 
D.  and  in  J.  C,  to  him  and  his  heirs;'  and  after  other  devisees  of  land,  and 
declaring  that  his  wife  should  hold  and  enjoy  any  part  of  the  aforesaid  lands, 
during  widowhood,  added,  'all  the  residue  of  my  estate,  of  what  kind  soever, 
I  give  and  bequeath  to  my  wife  aforesaid,  and  my  children,  to  be  equally  divided 
among  them.'  At  his  death  besides  his  fee  simple  lands  in  K.  W.,  he  was 
entitled  to  lands  there  demised  for  999  years,  and  had  brought  suit  to  recover 
possession  of  a  part  thereof  withheld;  his  executors  obtained  it.  Held,  by 
the  chancellor,  that  by  the  above  devise  said  leasehold  lands  also  passed  to  the 
plaintiff.  He  states  that  it  does  not  appear  that  the  testator  knew  that  said 
lands  were  only  leasehold;  but  the  contrary  is  more  probable,  so  that  he  must 
have  intended  to  embrace  them.  But  his  decision  was  based  chiefly  upon  a 
denial  of  the  authority  and  reasoning  of  the  case  of  Rose  v.  Bartlett,  Cro.  Car. 
1,  292,  which  he  here  reviews."  Aylett  v.  Minnis,  Wythe  219.  But  the  court  of 
appeals  reversed  his  decree.     Minnis  v.  Aylett,  1  Wash.  300. 

All  Slaves.-— In  Shelton  v.  Shelton,  1  Wash.  59,  it  is  said:  "It  has  been 
admitted,  that  the  words  'all  my  slaves'  were  sufficient  to  pass  all  he  had,  if 
he  so  intended;  and  it  has  been  argued  that  the  following  words  must  have 
been  added  for  some  purpose,  and  that  has  been  variously  supposed  to  be, 
amplification,  explanation,  restriction,  or  that  they  had  no  meaning,  and  were 
thrown  in  by  the  writer  currente  calamo.    The  words  'all  my  slaves'  were  so 
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plain  and  comprehensive,  as  not  to  leave,  in  the  ordinary  understanding  of 
men,  any  doubts  of  their  meaning,  so  that  he  could  not  intend  to  amplify  or 
explain." 

Where  testator  gives  life  estate  in  his  slaves  and  after  expiration  of  lif« 
estate  directs  that  all  his  slaves  shall  be  emancipated,  it  has  been  held  that 
the  slaves  born  during  life  estate  are  emancipated  as  well  as  those  born  before 
the  testator's  death.  Osborne  v.  Taylor,  12  Gratt.  129.  See  also,  Lucy  v, 
Cheminant,  2  Gratt.  38;  Erskine  v.  Henry,  9  Leigh  188. 

In  Pleasants  v.  Pleasants,  2  Call  319  (Tate's  Edition),  the  testator  said  in 
his  will,  "my  further  desire  is,  respecting  my  poor  slaves,  all  of  them  as  I  shall 
die  possessed  with  shall  be  free,"  etc.  These  terms  were  held  to  tmbrace  all  the 
.slaves  whenever  born,  and  to  emancipate  them,  as  they  arrived  at  the  age  fixed 
by  the  testator  for  the  purpose. 

In  Binford  v.  Robin,  1  Gratt.  327,  the  terms  used  by  the  testatrix,  "that  all 
my  negroes  be  liberated,"  were  held  to  include  not  only  slaves  in  possession, 
hut  also  a  reversionary  interest  in  slaves  depending  upon  a  life  estate;  and 
this,  although  the  life  estate  did  not  expire  until  after  the  death  of  the  testatrix, 
and  the  portion  falling  to  her  estate  was  then  for  the  first  time  set  apart  upon 
partition  with  other  parties  interested. 

In  Anderson  v,  Anderson,  11  Leigh  616,  the  testator  directed  his  slaves  to 
be  retained  in  the  condition  of  slavery  for  a  time,  but  at  certain  periods^  or 
on  certain  events,  provided  for  their  emancipation,  describing  them  as  all  his 
negroes.  It  was  held  that  the  issue  bom  of  a  mother  before  the  time  for  their 
emancipation  were  emancipated  by  the  will. 

All  Taxes. — All  taxes  held  to  include  municipal  taxes,  see  Tebbetts  v.  A 
Forfeited  Lot,  33  W.  Va.  705,  11  S.  E.  23. 

All  Words. — A  statute  made  all  words  of  a  certain  character,  actionable;  it 
was  held  that  all  words  included  written  words  as  well  as  spoken  words. 
Chaffin  V.  Lynch,  83  Va.  106,  1  S.  E.  803.  See  also,  Moseley  v.  Moss,  6  Gratt. 
534.    And  see  the  title  LIBEL  AND  SLANDER. 

Allegata  and  Probata. 

See  the  title  VARIANCE,  and  references  there  gfiven. 

Alleys. 

See   the   titles   MUNICIPAL   CORPORATIONS;    STREETS   AND    HIGH- 
WAYS. 

Allocution. 

See  the  title  SENTENCE  AND  PUNISHMENT. 

ALLOWED. — A  statute  provided  as  follows:  "No  attorney  shall  be  allowed 
to  practice  in  any  court  until  he  shall  take,  in  the  court  in  which  he  proposes 
to  practice,  in  addition  to  the  oaths  now  required  by  law,  the  following  oath," 
etc.  It  was  contended  that  the  act  applied  not  only  to  persons  seeking  admis- 
.sion  to  the  bar  for  the  first  time,  but  also  to  those  who  having  been  admitted 
should  continue  to  exercise  the  privilege  conferred  by  the  admission.  The 
court  said:  "Whether  this  act  is  to  be  applied  in  the  one  only,  or  in  both  of 
these  senses,  is  an  important  inquiry.    The  language  of  the  act  clearly  imports 
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the  former,  but  the  court  is  left  to  ascertain  the  latter  by  construction.  On 
first  impression  the  words,  'allowed  to  practice/  in  the  first  part  of  the  act, 
might  be  supposed  to  be  broad  enough  to  embrace  both  senses.  But  it  is 
manifest,  that  this  word  allowe<l,  in  the  forepart  of  the  sentence,  refers  to  the 
same  person  who  'proposes  to  practice'  in  the  latter  part  of  it.  It  is  co- 
extensive with  it,  but  may  not  be  extended  beyond  it,  without  the  aid  of  other 
words  clearly  indicative  of  such  an  enlarged  sense,  and  no  such  words  are  to 
be  found  in  the  act."  Ex  parte  Quarrier  &  Fitzhugh,  4  W.  Va.  214.  See  gen- 
erally, the  titles  ATTORNEY  AND  CLIENT;  OATHS. 

ALLUVION.— In  C.  &  O.  R.  Co.  v.  Walker,  100  Va.  83,  40  S.  E.  633,  quoting 
St.  Clair  County  v.  Lovingston,  23  Wall.  46,  it  is  said:  "In  the  light  of  the 
authorities,  alluvion  may  be  defined  as  an  addition  to  riparian  land,  gradually 
and  imperceptibly  made  by  the  water  to  which  the  land  is  contiguous.  ♦  *  * 
The  test  as  to  what  is  gradual  and  imperceptible  in  the  sense  of  the  rule  is  that, 
though  the  witnesses  may  see  from  time  to  time  that  progress  has  been  made, 
they  could  not  perceive  it  while  the  process  was  going  on." 

Alms  Houses. 

See  the  title  PAUPERS. 

ALONG.— See  the  titles  BOUNDARIES;  EMINENT  DOMAIN;  RAIL- 
ROADS; TELEGRAPHS  AND  TELEPHONES. 

A  grant  of  land  along  a  highway  carries  the  fee  to  the  center  of  the  highway. 
Hodges  V.  Seaboard,  etc.,  R.  Co.,  88  Va.  669,  14  S.  E.  380. 

Below  Street  Level. — Where  a  statute  provided  that  a  railroad  company  might 
construct  its  railroad  along  a  public  street,  it  was  helci  that  the  railroad  might 
construct  its  road  in  a  cut  or  excavation  below  the  common  level  of  the  remain- 
ing portion  of  the  street  although  it  was  contended  by  counsel  that  the  word 
along  restricted  the  ground  to  a  road  upon  the  surface  at  a  common  level  with 
the  rest  of  the  street.  Arbenz  v.  Wheeling  &  H.  R.  Co.,  33  W.  Va.  1,  10  S.  E. 
14,  5  L.  R.  A.  371. 

Telegraph  Company.— In  Postal  Tel.  Co.  v.  N.  &  W.  R.  Co.,  88  Va.  P26,  14 
S.  E.  803,  it  is  said:  "The  lexicographers'  definition  of  along  is  by  the  length  of, 
as  distinguished  from  'across.*  It  is  not  ambiguous.  'The  kine  *  *  ♦  went 
along  the  highway.'  1  Sam.  vi.  12.  'And  parallel  to,*  alone,  without  the  word 
along,  would  bear  a  signification  dependent  on  the  context  or  subject  matter: 
(1)  'extended  in  the  same  direction,  and  in  all  parts  equidistant;'  (2)  'having  the 
same  direction  or  tendency;*  or  (3)  'like,'  'similar.'  But  here  the  words  are  used 
with  along,  which  plainly  means  'by  the  length  of,'  not  'across.'  And  it  is  said 
of  two  lines,  one  line  (the  telegraph  line)  is  to  be  run  'along  and  parallel  to* 
another  line  (the  railroad  line).  'By  the  length  of  the  railroad  line,*  and  'parallel 
to'  it.  Does  this  mean  in  or  upon  the  railroad  line?  or  is  it  intended  to  give  the 
right  to  run  the  line  lengthwise  alongside,  and  not  contiguous,  but  equidistant 
throughout?"  And  it  was  held  that  when  a  statute  provided  that  the  telegraph 
company  might  construct  their  line  along  and  parallel  to  any  railroad,  this  did 
did  authorize  the  condemnation  of  a  right  of  way  by  a  telegraph  company  along 
and  upon  the  right  of  way  of  the  railroad. 

In  Postal  Tel.  Co.  v.  F.  &  C.  R.  Co.,  96  Va.  664,  32  S.  E.  468,  it  is  said:  "It 
will  be  observed  that  a  telegraph  company  is  authorized  by  the  first  section 
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4|UOted  to  construct  its  line  along  any  of  the  state  or  county  roads,  and  the  case 
just  cited  concedes  that  along,  in  that  connection,  is  equivalent  to  'along  and 
upon'  or  *on  it.'  In  the  last  clause  of  this  section  they  are  given  the  right  to 
go  along  or  over  streets  of  any  city  or  town,  with  the  consent  of  the  council 
thereof.  Here,  too,  along  has  the  signification  just  given  it  of  'along  and  upon.' 
Of  this,  there  can  be  no  doubt.  Here,  then,  we  have  in  this  section  the  word 
along  appearing  three  times;  and  the  sense  in  which  it  is  used  in  the  first  and 
third  instance  is  clear  and  unquestioned.  The  same  meaning,  therefore,  will  be 
attributed  to  it  elsewhere  unless  there  be  something  in  the  context  which  clearly 
indicates  that  the  legislature  intended  some  other  and  different  meaning  to  at- 
tach to  it.  It  is  claimed  that  this  intention  is  to  be  found  in  the  phrase  'along 
and  parallel  to,'  and  that  by  the  use  of  the  words  'parallel  to,'  the  legislature 
intended  to  restrict  the  meaning  theretofore  and  thereafter  given  to  the  word 
along,  and  to  confine  the  telegraph  company  to  a  line  following  the  length  of 
the  railway's  right  of  way,  but  never  encroaching  upon  it.  Or,  in  the  language 
of  the  court  in  Postal  Telegraph-Cable  Company  v.  N.  &  W.  Ry.  Co.,  88  Va.  920, 
^27,  14  S.  E.  803,  it  is  to  run  in  the  direction  of  the  railroad  line,  'alongside  of 
and  equidistant  from  it  throughout  all  its  parts,  so  that  neither  shall  meet  or 
touch;  not  in  nor  upon  the  railroad  strip.'  We  are  wholly  unable  to  perceive,  if 
Ihis  be  the  true  construction,  why  the  legislature  found  it  necessary  to  say  any- 
thing about  the  railroad.  The  right  which  a  telegraph  company  is  authorized  to 
jicquire  would  be  a  matter  of  indifference  to  railroad  companies  if  the  construc- 
tion heretofore  given  by  this  court  were  correct,  and  the  mention  of  them  in 
that  statute  would  be  utterly  irrelevant."  And  in  that  case  it  vias  held,  that  a 
telegraph  company  might  condemn  for  its  use  a-  right  of  way  along  and  upon 
the  right  of  way  of  a  railroad  but  not  so  as  to  effect  the  railroad  company  in  the 
enjoyment  of  its  property.  See  also,  the  title  TELEGRAPH  AND  TELE- 
PHONES. 

ALSO. — In  Garland  v.  Harrison,  8  Leigh  374,  it  is  said:  "Now  let  us  attend 
to  the  words  of  the  18th  section.  'In  making  title  by  descent,  it  shall  be  no  bar 
to  a  party,  that  any  ancestor,  through  whom  he  derives  his  descent  from  the 
intestate,  is  or  hath  been  an  alien.  Bastards  also  shall  be  capable  of  inheriting 
or  of  transmitting  inheritance  on  the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such  mother.'  The  first  part  of  this 
section,  respecting  aliens,  removes  the  bar  of  alienage  in  making  title  by  de- 
scent through  collateral  as  well  as  lineal  kindred.  Jackson  v.  Saunders,  2 
Leigh  109.  It  does  not  provide  for  descents  from  aliens;  and  therefore  it  has 
been  argued  that  the  next  clause,  connected  as  it  is  by  the  word  also,  did  not 
mean  to  authorize  descents  from  bastards.  But  neither  does  the  first  clause 
give  to  aliens  the  capacity  of  inheriting,  as  the  second  manifestly  does  to 
bastards.  The  two  clauses  are  not  otherwise  connected,  than  through  the 
common  design  of  removing  disabilities  arising  out  of  the  civil  condition  of 
each  at  the  common  law.  The  adverb  also  is  introduced  simply  to  mark  the 
transition,  and  could  not  have  been  intended  to  authorize  the  inference  that 
similar  provisions  were  in  contemplation  for  the  two  cases,  or  that,  because 
inheritances  were  to  pass  only  through  aliens,  they  were  also  to  pass  only 
through  bastards,  and  not  from  as  well  as  to  them."  See  generally,  the  titles 
ALIENS,  ante,  p.  291;  BASTARDY. 

Alteration  of  Grade  of  Street. 

See  the  title  ABUTTING  OWNERS,  ante,  p.  60. 
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B.  Effect  of  Immaterial  Alteration,  312. 
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A.  By  Parol  Authority,  312. 

B.  By  Implied  Authority,  313. 

C.  Perfecting  Incomplete  Instrument,  314. 

V.  Evidence,  ai*. 

A.  Burden  of  Proof,  314. 

B.  Question  of  Law  and  Fact,  314. 

C.  Presumption  as  to  Time  of  Alteration,  31S. 

VI.  Pleading  and  Practice,  315. 

A.  Instructions,  315. 

B.  Objections,  315. 

C.  Variance,  315. 

CROSS  REFERENCES. 

See  the  titles  AMENDMENTS;  BILLS,  NOTES  AND  CHECKS;  BONDS; 
DEEDS;  SURETYSHIP;  TELEGRAPHS  AND  TELEPHONES. 


I.  Definition. 

An  alteration  is  an  act  done  upon 
the  instrument,  by  which  its  meaning 
or  language  is  changed.  Wyatt  v, 
Simpson,  8  W.  Va.  397. 

II.  Material  and  Immaterial 
Alterations. 

A.  WHAT  CONSTITUTES  A  MA- 
TERIAL OR  IMMATERIAL  AL- 
TERATION. GENERALLY. 

Material. — An  alteration  to  be  ma- 
terial must  be  of  a  material  part  of  the 
instrument  and  aflfect  the  rights  of  the 
parties  thereto.  Newell  v.  Mayberry, 
3  Leigh  250. 

Change  of  Legal  Effect. — An  altera- 
tion is  material  when  it  changes  the 
legal  effect  of  the  contract — changes 
the  contract  in  a  material  particular. 
Dobyns  v,  Rawley,  76  Va.  537. 

Negotiable     Instrument     Law. — Sec- 


tion 125  defines  what  constitutes  a  ma- 
terial alteration  of  a  negotiable  instru- 
ment thus:  "Any  alteration  which 
changes  (1)  the  date,  (2)  the  sum  pay- 
able either  for  principal  or  interest,  (3) 
the  time  or  place  of  payment,  (4)  the 
number  or  the  relations  of  the  parties, 
(5)  the  medium  or  currency  in  which 
it  is  to  be  paid^-or  which  adds  a  place 
of  payment  where  no  place  of  pay- 
ment is  specified,  or  any  other  change 
or  addition  which  alters  the  effect  of 
the  instrument  in  any  respect,  is  a 
material  alteration."  Hoffman  v. 
Bank,  99  Va.  483,  39  S.  E.  134. 

Immaterial  Alterations. — From  the 
foregoing  statements,  it  may  be  in- 
ferred that  an  immaterial  alteration 
may  be  defined  as  an  alteration  of  some 
collateral  or  inoperative  part  of  an  in- 
strument which  has  no  bearing  upon 
its  execution.  Bank  v.  Lockwood,  13 
W.  Va.  412. 
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If  Not  Misleading  Immaterial. — If 
what  is  written  upon  or  erased  from 
the  instrument  has  no  tendency  to 
alter  the  meaning,  or  to  mislead  any 
person,  it  is  not  an  alteration.  1  Greenl. 
on  Ev.,  §  566;  Wyatt  v.  Simpson,  8 
W.  Va.   397. 


B. 


MATERIAL 


INSTANCES    OF 
ALTERATION. 

Change  of  Name. — The  erasure  or  ex- 
cision of  the  name  of  one  of  the  prin- 
cipal obligors  in  a  bond  is  a  material 
alteration  thereof,  which  vitiates  it  as 
to  the  other  obligors.  Piercy  v. 
Piercy,  5  W.  Va.  202.  See  also,  Rocky- 
mount  Loan,  etc.,  Co.  v.  Price,  103  Va 
298,   49    S.    E.   73. 

An  unauthorized  change  of  the  name 
of  the  payee  of  a  negotiable  note  is  a 
material  alteration.  Hoffman  v.  Bank, 
99  Va.  480,  39   S.   E.   134. 

Leaving  OS  or  Substituting  Name  of 
Surety. — "When  the  court  has  desig- 
nated certain  persons  and  approved 
them  as  sureties,  no  alteration  can  be 
made  by  leaving  off  a  name  or  substi- 
tuting another  therefor.  The  bond 
must  be  prepared  and  executed,  in  con- 
formity to  the  judgment  of  approval, 
else  it  is  not  the  bond  approved  and 
accepted  by  the  court,  and  every  altera- 
tion by  the  clerk,  either  in  omitting  a 
designated  party  or  substituting  an- 
other, is  wholly  unauthorized,  and  his 
attestation  to  such  a  bond  of  no  valid- 
ity." Blanton  v.  Commonwealth,  91 
Va.  15,  20  S.  E.  884.  See  post,  "Effect 
of   Mateiial   Alteration."   II,   D. 

Change  in  Amoimt  of  Principal. — An 
alteration  which  increases  the  amount 
of  the  principal  of  an  instrument  con- 
ditioned for  the  payment  of  money  is 
a  material  alteration.  Batchelder  v. 
White,  80  Va.    108. 

Change  in  Place  of  Payment. — 
Where  a  bill  of  exchange  was,  without 
the  ^  privity  of  the  acceptor,  altered  by 
inserting  the  words  "payable  at  the 
Bullhead,  Aldgate,"  and  afterwards  en- 
dorsed to  the  plaintiff  for  value,  who 
took  it  bona  fide,  and  without  knowl- 


edge of  the  alteration,  it  was  held  that 
this  was  a  material  alteration,  which 
discharged  the  acceptor.  Morehead  v. 
Nat.   Bank,  5  W.  Va.  77. 

Changing  an  Ordinary  Promissory 
Note  into  a  Negotiable  Note. — Chang- 
ing an  ordinary  promissory  note  into 
a  negotiable  note  without  the  knowl- 
edge or  consent,  either  expressed  or 
implied,  of  the  promisor  is  such  a  ma- 
terial alteration  as  vitiates  the  note. 
Morehead  v.  Parkersburg  Nat.  Bank, 
5  W.  Va.  74. 

Time  of  Delivery. — A  license  for  the 
use  of  certain  machines  provided  that 
the  licensee  might  call  upon  the  li- 
censor "for  as  many  additional  ma- 
chines as  the  licensee  deemed  expedient, 
but  the  time  of  delivery  was  not  fixed. 
The  parties  inserted  in  the  contract, 
after  it  was  executed,  a  provision  that 
"said  machines  shall  be  shipped  to  the 
licensee  within  thirty  days  after  writ- 
ten notice  is  given  to  the  lessor." 
Held,  that  this  was  a  material  altera- 
tion in  the  contract.  United  States 
Glass  Co.  V.  Bottle  Co.,  81  Fed.  Rep. 
993. 

Recognizance — Interlineations. — U  n- 
der  the  act,  1  Rev.  Code,  ch.  169,  §  2, 
allowing  a  prisoner  to  be  bailed  to  ap- 
pear and  stand  his  trial  at  the  su- 
perior court,  a  justice  of  the  peace 
took  a  recognizance  from  the  prisoner, 
with  sureties,  conditioned  for  his  ap- 
pearing to  do  what  should  be  injoined 
him  by  the  court.  After  the  recogni- 
zance had  been  so  taken,  words  were 
interlined  by  the  justice,  specifying  the 
charge  against  the  accused;  and  the 
scire  facias  upon  the  recognizance  de- 
scribed it  as  though  the  interlined 
words  had  formed  a  part  of  it  ori^- 
nally.  The  alteration  in  the  recogni- 
zance was  material.  It  made  that  good 
upon  its  face,  which  otherwise  would 
have  been  void.  Bias  v.  Floyd,  7 
Leigh  640. 

A  contract  for  the  sale  of  ice  re- 
stricted the  purchaser  to  sales,  "from 
his  ice  box"  and  forbade  sales  "from 
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his  wagons  on  the  street."  The  word 
"his"  before  "wagons"  was  interlined. 
This  alteration  was  deemed  material. 
Consumers  Ice  Co.  v.  Jennings,  100 
Va.  720,  42  S.  E.  879. 

C.  INSTANCES  OF  IMMATERIAL 
ALTERATION. 

Memorandum. — An  alteration,  to  be 
material,  must  be  of  an  essential  stipu- 
lation of  the  instrument  and  not  of  a 
mere  memorandum  only  endorsed 
thereon  for  convenience,  as  an  earmark. 
Thus  a  memorandum  of  a  collateral 
agreement  between  maker  and  endor- 
ser, endorsed  on  a  bill,  is  not  a  ma- 
terial alteration.  The  same  is  true  of 
added  words,  which  are  senseless  and 
inoperative,  either  for  the  injury  or 
benefit  of  anybody,  especially  when  the 
note  or  bill  is  complete  in  itself.  Bank 
of  Ohio  Valley  v,  Lockwood,  13  W. 
Va.  392. 

Obvious  Omissions. — Where  it  is  ob- 
vious on  the  face  of  a  paper,  that  a 
word  or  phrase  has  been  omitted  by 
mistake,  or  inadvertence,  and  such 
words  are  obviously  and  naturally  sug- 
gested, upon  the  mere  inspection  of 
the  paper,  as  the  words  which  the  par- 
ties might  have  intended  to  use  to  ex- 
press their  meaning,  such  word,  or 
words  of  like  import  may  be  supplied. 
Peyton  v.  Harman,  22  Gratt.  643. 

Changing  Date. — In  case  the  alleged 
alteration  consisted  in  changing  the 
date  of  the  bond  from  1878  to  1879, 
but  the  right  of  action  thereon  was  not 
barred  at  the  time  of  the  institution  of 
this  suit,  even  if  the  true  date  was 
1878.  The  original  consideration  for 
the  bond  arose  in  1878,  but  when  or  by 
whom  the  alleged  alteration  was  made, 
or  what  the  true  date  was  before  such 
alteration,  does  not  appear.  The  payee 
was  a  man  of  unimpeachable  integrity 
and  a  very  indulgent  creditor,  while  the 
obligor  was  a  man  of  very  limited 
means.  It  was  not  shown  that  the 
bond  had  been  paid.  Considering  all 
the  circumstances  of  the  case,  and  af- 
ter inspecting  the   bond  itself,  it  was 


held  that  the  alteration  was  immaterial, 
as  the  right  of  action  on  the  bond  was 
not  barred  by  the  act  of  limitations,  and 
that  the  bond  should  have  been  re- 
ceived in  evidence.  Bashaw  v,  Wal- 
lace, 101  Va.  733,  45   S.   E.  290. 

Discharge  of  Sureties — Additional  Ob- 
ligation Executed  by  Principal. — A 
writing  obligatory  is  executed  by  three 
i  obligors,  whereby  they  bind  them- 
selves to  pay  to  the  obligee  a  sum  of 
money,  nine  months  after  date.  One  of 
the  obligors  is  in  fact  a  principal,  and 
the  other  two  are  sureties.  After  the 
obligation  is  executed,  the  principal,  on 
the  same  day,  without  the  knowledge 
of  the  sureties,  makes  a  memorandum 
at  the  foot,  thereof,  under  his  hand 
and  seal,  stating  that  the  obligation  is 
to  bear  interest  from  its  date.  Held, 
this  memorandum  was  not  a  material 
alteration  and  has  not  the  effect 
of  discharging  either  principal  or  sure- 
ties from  their  obligation.  Tremper  v. 
Hemphill,  8  Leigh  623.  See  generally, 
the   title   SURETYSHIP. 

Bond — Obligor  Added. — A  joint 
and  several  bond  is  executed  by  sev- 
eral persons,  and  delivered  to  the  obli- 
gee; and  afterwards,  with  the  consent 
of  the  obligee,  but  without  the  knowl- 
edge of  the  obligors,  another  person 
executes  it.  It  is  an  immaterial  altera- 
tion, and  as  to  those  who  first  signed 
it,  it  is  joint  as  between  themselves, 
and  several  as  to  the  person  last  exe- 
cuting it.  Nash  V,  Fugate,  24  Gratt. 
202. 

Affixing  Stamp — Notice.— The  act 
of  congress,  1864,  as  amended  by  the 
act  of  March  3d,  1865,  relating  to  the 
stamping  of  commercial  paper  and  pro- 
viding that  where  stamps  have  been 
omitted  any  person  interested  may  ap- 
ply to  the  collector  of  the  district  and 
on  payment  of  the  amount  of  the 
stamps  and  the  penalty,  may  have  the 
stamps  affixed,  and  of  this  the  in- 
dorsers  of  such  paper  are  bound  to 
take  notice;  therefore,  affixing  the 
stamps  subsequent  to  endorsement  and 
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protest  is  not  an  unauthorized  altera- 
tion.    Crews  V,  Bank,  31  Gratt  348. 

Change  in  Figures. — It  was  claimed 
that  the  figures  $5.99  in  the  first  lines 
of  a  tax  receipt  were  altered  from 
$5.00,  and  then  recited  as  being  the 
amount  required  to  redeem,  etc.,  but 
these  first  lines  corresponded  exactly 
with  the  last  of  the  receipt.  In  the 
last  lines,  there  was  no  alteration  and 
none  was  alleged;  thus  the  receipt  in 
all  its  parts  was  consistent  with  itself 
and  its  integrity  maintained;  what  was 
written  upon  or  erased  from  it  had  no 
tendency  to  change  its  meaninig  or  to 
mislead  any  one,  and  so  was  held  not 
to  be  a  material  alteration.  Wyatt  v. 
Simpson,   8   W.    Va.    394. 

D.  EFFECT    OF    MATERIAL  AL- 
TERATION. 

The  effect  of  an  alteration  depends 
upon  the  materiality  or  immateriality 
of  such  alterations.  Dobyns  v.  Rawley, 
76  Va.  537. 

Thus  any  material  alteration  of  a 
written  instrument,  made  after  its  exe- 
cution by  one  of  the  parties  to  the  con- 
tract, without  the  knowledge  or  con- 
sent of  the  others,  will  invalidate  the 
instrument  as  to  the  nonconsenting 
parties  to  such  an  extent  that  the 
party  procuring  such  alteration  will 
not  be  permitted  to  recover  either  upon 
its  altered  form  or  original  terms.  Ne- 
well V.  Mayberry,  3  Leigh  250;  Hoff- 
man V.  Planters  Nat.  Bank  (Va.  1901), 
7  Va.  Law  Reg.  570,  99  Va.  482,  39  S. 

E.  134;  Dobyns  v.  Rawley,  76  Va.  544; 
Batchelder  v.  White,  SO  Va.  108;  Bank 
V.  Lockwood,  13  W.  Va.  417;  Yeager 
V.  Musgrave,  28  W.  Va.  Ill;  Piercy  v. 
Piercy,  5  W.  Va.  199;  Elgin  Z'.  Hall, 
82  Va.  680;  Keen  v.  Monroe,  75  Va. 
426;  Morehead  v.  Nat.  Bank,  5  W.  Va. 
77;  Consumers  Ice  Co.  v.  Jennings,  100 
Va.  719,  42  S.  E.  880;  United  States 
Glass  Co.  V.  W.  Va.  Bottle  Co.  (C.  C. 
D.  W.  Va.),  81  Fed.  Rep.  993. 

Reason  for  the  Rule. — The  chief  rea- 
son of  this  rule  is  in  the  fact  that  the 
alteration  destroys  the  identity  of  the 


contract;  and,  therefore,  if  a  party  to 
the  contract  who  has  not  consented  to 
the  alteration,  were  to  be  held  bound 
by  it,  it  would  be,  in  effect,  imposing 
upon  him  against  his  will  a  new  con- 
tract, to  whose  terms  he  had  never 
agreed.     Dobyns  v.  Rawley,  76  Va.  537. 

And  further,  1st,  because  the  altera- 
tion must  affect  the  question  of 
identity;  and  2d,  because  such  an  unau- 
thorized act  of  a  party  having  the  cus- 
tody of  a  deed,  should  be  construed 
most  strongly  against  himself,  and  if 
legalized,  might  facilitate  injuries  and 
irremediable,  frauds.  Piercy  v.  Piercy, 
5;  W.  Va.  199;  United  States  Glass  Co. 
V.  W.  Va.  Bottle  Co.  (C.  C.  D.  W. 
Va.),  81   Fed.  Rep.  993. 

Greenleaf  says  the  chief  reason  for 
this  is  public  policy,  to  prevent  fraud, 
by  not  allowing  any  man  to  take  the 
chances  of  gain  by  the  commission  of 
a  fraud  without  running  the  risk  of 
loss  in  case  of  detection.  Newell  v. 
Mayberry,  3  Leigh  250;  Elgin  v.  Hall, 
82  Va.  684;  Priest  v,  Whitacre,  78  Va. 
151. 

Rule  Applies  to  All  Instruments. — 
Though  the  effect  of  the  alterations  of 
a  legal  instrument  is  generally  dis- 
cussed with  reference  to  deeds,  yet  the 
principle  is  applicable  to  ^11  other  in- 
struments. The  early  decisions  were 
chiefly  upon  deeds,  because  almost  all 
written  engagementSv  were  anciently  in 
that  form;  but  they  establish  the  gen- 
eral proposition  that  written  instru- 
ments which  are  altered,  in  the  legal 
sense  of  that  term,  are  thereby  made 
void.  Elgin  v.  Hall,  82  Va.  683;  Piercy 
V.  Piercy,  5  W.  Va.  199;  Bank  v.  Lock- 
wood,  13  W.  Va.  392. 

Alteration  of  Check  by  Holder — 
Bank  Is  Still  Liable  if  Drawer  Is  Not 
Negligent. — A  bank  is  responsible  to  a 
depositor  for  the  payment  of  a  check 
which  has  been  altered  in  a  material 
particular  after  signature,  unless  the 
negligence  or  laches  of  the  drawer  has 
laid  the  foundation  for  the  error  of  the 
bank.     The  depositor,  however,  is  only 
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chargeable  with  the  duty  of  ordinary 
care  and  diligence.  Merely  giving  a 
stranger  a  check  in  exchange  for 
money  is  not  such  negligence  on  the 
part  of  the  drawer  as  will  excuse  the 
bank  on  which  it  is  drawn  for  paying 
the  check  after  it  has  been  raised  to  a 
larger  amount  by  the  drawee  without 
authority.  National  Bank  v.  Nolting, 
94  Va.  263,  26  S.  E.  826.  See  the  title 
BILLS,  NOTES    AND  CHECKS. 

Change  of  Relation  of  Parties— Re- 
lease.—If,  by  mistake,  the  payee  of  a 
negotiable  note  signs  the  ,  note  as 
maker,  whereby  it  becomes  a  complete 
note  payable  to  the  order  of  the  maker, 
the  delivery  of  the  note  to  the  intended 
maker,  to  be  negotiated  by  him,  does 
not  authorize  him  to  substitute  his 
name  as  payee,  and  then  endorse  the 
note,  and  if  such  substitution  is  made, 
without  authority  from  the  maker,  it  is 
a  material  alteration  and  releases  him. 
Hoffman  v.  Nat.  Bank,  99  Va.  480,  39 
S.  E.  134. 

Accommodation  Paper. — Where  a 
person  puts  his  name  to  paper,'  which 
is  full  in  form,  for  a  certain  sum,  pay- 
able at  a  certain  time  and  place  for 
the  accommodation  of  another  who  is 
to  become  a  party  to  the  same  when  it 
shall  be  negotiated,  his  liability  is  lim- 
ited by  the  precise  terms  of  that  paper. 
An  alteration  afterwards,  which  is  ma- 
terial, without  his 'consent  will  make 
it  a  contract  which  he  never  executed 
and  which  it  is  manifest  he  never  in- 
tended to  execute;  and  it  is  a  new 
contract  to  which  he  can  in  no  sense 
be  treated  as  a  party;  and  he  cannot 
be  bound  by  it.  Bank  v.  Lockwood, 
13  W.  Va.  392;  Batchelder  v.  White, 
80  Va.  103;  Dobyns  v.  Rawley,  76  Va. 
544;  Morehead  v.  Parkersburg  Nat. 
Bank,  5  W.  Va.  74. 

Holder  for  Value  of  Negotiable  Pa- 
per.—Section  124  of  the  Va.  act  to  re- 
vise, arrange  and  consolidate  into  one 
act  the  laws  relating  to  negotiable  in- 
struments, approved  March  3,  1898 
(Acts  1897-'8,  p.  910;  Pollard's  Sup., 
302)    provides:    "Where    a    negotiable 


instrument  is  materially  altered  with- 
out the  assent  of  all  parties  liable 
therein,  it  is  avoided  except  as  against 
a  party  who  has  himself  made  or  au- 
thorized, or  assented  to  the  alteration, 
and  subsequent  endorsers."  "But 
when  an  instrument  has  been  materi- 
ally altered,  and  is  in  the  hands  of  a 
holder  in  due  course,  not  a  party  to 
the  alteration,  he  may  enforce  payment 
thereof  according  to  its  original  tenor. 
The  inspection  of  the  paper  itself 
furnishes  the  only  criterion  by  which 
a  stranger  to  whom  it  is  offered  can 
test  its  character,  and  when  the  in- 
spection reveals  nothing  to  arouse  the 
suspicions  of  a  prudent  man,  he  will 
not  be  permitted  to  suffer  when  there 
has  been  an  actual  alteration."  Daniel 
on  Neg.  Insts.,  §  1405;  Hoffman  v. 
Bank,  99  Va.  483,  39  S.  E.  134.  See 
the  title  BILLS,  NOTES  AND 
CHECKS. 

Deeds. — Material  erasures  and  inter- 
lineations made  in  a  deed  after  its  ac- 
knowledgment will  vitiate  it,  thereby 
rendering  it  null  and  void.  Deem  v. 
Phillips,  5  W.  Va.  168.  See  the  title 
DEEDS. 

Bonds. — And  the  authorities  are  nu- 
merous that,  if  the  bond  is  altered  by 
the  obligee  in  a  material  point,  it 
thereby  becomes  void.  Piercy  v. 
Piercy,  5  W.  Va.  199.  See  the  title 
BONDS. 

Receipts. — If  a  receipt  is  materially 
altered  by  the  party  holding  it,  or  by 
the  procurement  of  such  party,  it  is 
thereby  vitiated  as  an  instrument  of 
evidence.  Elgin  v.  Hall,  82  Va.  680. 
See  also,  the  t*e  RECEIPTS. 

Sureties.— See  the  title  SURETY- 
SHIP. 

And  so  also  the  doctrine  that 
a  material  alteration  of  a  written  in- 
strument renders  it  void,  applies  a 
fortiori  in  favor  of  a  surety.  Batch- 
elder  V.  White,  80  Va.  108;  Dey  v. 
Martin,  78  Va.  1;  United  States  Glass 
Co.  V.  W.  Va.  Bottle  Co.  (C.  C.  D. 
W.  Va.),  81  Fed.   Rep.  993;   Christian 


312 


Alteratioh  of  Instruments 


V.    Keen,    80   Va.    369.     See     the    title 
SURETYSHIP. 

Telegraphic  Message. — A  telegraph 
company  is  liable  in  damages  for  a  ma- 
terial alteration  of  a  message  sent  on 
their  line.  Washington,  etc.,  Tel.  Co. 
V,  Hobson,  15  Gratt.  122.  See  the  title 
TELEGRAPHS  AND  TELE- 
PHONES. 

E.  EFFECT  OF  IMMATERIAL  AL- 
TERATION. 

By  Parties. — An  immaterial  altera- 
tion made  by  a  grantee  or  promisee, 
innocently  and  without  any  fraudulent 
intent,  even  though  the  other  party 
has  no  knowledge  of  it,  will  not  render 
the  instrument  void.  Keen  v.  Monroe, 
75  Va.  428;  Whiting  v,  Daniel,  1  Hen. 
&  M.  390;  Peyton  v.  Harman,  22  Gratt. 
643;    Crews   v.    Bank,   31    Gratt.   348. 

By  Strangers. — And  so  it  is  univer- 
sally agreed,  that,  if  a  bond,  deed,  or 
other  agreement  be  altered  in  an  im- 
material part  by  a  stranger  without 
the  privity  or  knowledge  of  the  obligor, 
it  will  not  avoid  the  deed  or  other  in- 
strument. Yeager  v,  Musgrave,  28  W. 
Va.  90. 

Evidence— Ejectment.— The  fact  that 
a  deed  contains  immaterial  interlinea- 
tions is  not  sufficient  to  exclude  it  as 
evidence  in  an  action  of  ejectment. 
Virginia,  etc.,  Iron  Co.  v.  Fields,  94 
Va.  102,  26  S.  E.  426. 

ni.  Consent  Rule. 

See   post,  "Filling   Blanks,"   IV. 

Where  the  parties  to  a  bill  or  note 
agree  to  a  change  of  any  of  its  terms, 
they  cannot  complain  of  such  change 
as  an  alteration.  They  have  as  much 
right  to  change  as  to  make  the  con- 
tract, so  where  a  party  to  an  instru- 
ment or  one  of  several  parties 
consents  to  an  alteration,  the  party  or 
parties  so  consenting  will  be  bound. 
Schmelz  v,  Rix,  95  Va.  509,  28  S.  E. 
890;  Bank  v,  Lockwood,  13  W.  Va.  392; 
Batchelder  v.  White,  80  Va.  103; 
Dobyns  v.  Rawley,  76  Va.  544;  More- 
head  V.  Bank,  6  W.  Va.  74. 


Whenever  a  material  alteration  is 
made  wilfully  by  the  promisee  or  gran- 
tee; only  the  consideration,  that  it  was 
made  with  the  knowledge  or  consent 
of  the  other  contracting  party,  will  pre- 
vent it  from  having  a  vitiating  effect 
Connor  v.  Fleshman,  4  W.  Va.  693. 
See  also,  Newell  v.  Mayberry,  3  Leigh 
250;  Dobyns  v.  Rawley,  76  Va,  537; 
Bank  v.  Lockwood,  13  W.  Va.  392. 

Ratification  of  Alteration.  —  And 
where  an  obligor  in  a  bond,  knowing 
the  fact  of  its  alteration  by  the  obligee, 
promised  the  transferee  of  the  bond 
that  he  would  pay  it;  the  fact  of  such 
alteration  will  not  support  a  plea  of 
non  est  factum  in  a  suit  by  the  trans- 
feree on  such  promise.  Cleaton  v. 
Chambliss,  6   Rand.  86. 

Incompleteness — No  Implied  Con- 
sent.— The  delivery  of  an  incomplete 
negotiable  note  by  the  maker  to  a 
third  person,  to  be  negotiated,  does  not 
constitute  the  latter  the  agent  of  the 
former  to  make  alterations  (in  part  of 
the  note  already  complete),  which  are 
necessary  to  give  effect  to  the  note  for 
the  purpose  for  which  it  was  intended. 
Hoffman  v.  National  Bank,  99  Va.  480, 
39  S.  E.  134.  See  post,  "By  Implied 
Authority,"  IV,  B. 

Power  of  Attorney. — Neither  can  a 
naked  power  of  attorney  to  sign  a  bond 
as  surety  for  a  public  officer  be  so  con- 
strued as  to  permit  the  attorney,  after 
once  having  exercised  the  power,  to 
consent  to  a  material  alteration  in  the 
bond.  Stuart  v.  Commonwealth,  91 
Va.  152,  21  S.  E.  246. 

IV.  FUling  Blanks. 

See  ante,  "Consent   Rule,"  III. 

A.    BY  PAROL  AUTHORITY. 

Undoubtedly  blanks  in  an  imma- 
terial part  of  an  instrument  may  be 
filled  in  by  express  parol  agreement 
without  the  knowledge  and  consent  of 
the  grantor  whether  the  instrument  is 
sealed  or  not.  Keen  v.  Monroe,  75  Va. 
424;  Whiting  v,  Daniel,  1  Hen.  &  M. 
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In  regard  to  insertions  which  are  ma- 
terial the  converse  of  the  above  rule  is 
true,  especially  as  to  instruments  un- 
der seal.  Preston  v.  Hull,  23  Gratt. 
600.  But  it  is  questioned  whether  fill- 
ing a  blank,  with  the  date  of  the  bond 
without  the  knowledge  or  consent  of 
the  obligor,  is  such  a  material  altera- 
tion as  will  have  this  vitiating  effect. 
Keen  v.   Monroe,   75   Va.   424. 

Grantee's  Name. — And  so  a  blank  in 
a  deed  left  for  the  grantee's  name  may 
be  filled  in  by  an  agent  under  authority 
given  by  parol  by  the  maker  of  such 
deed.  Lafferty  v.  lyafferty,  42  W.  Va. 
783,  26   S.   E.   262. 

B.   BY  IMPLIED  AUTHORITY. 
Rule  by  Negotiable  Instruments  Law. 

— While  it  is  a  rule  of  the  law  merchant 
that  where  a  negotiable  instrument  is 
intrusted  to  another  with  an  unfilled 
blank,  the  person  in  possession  has  au- 
thority, so  far  as  concerns  a  holder  in 
due  course,  to  complete  it,  consistently 
with  the  written  or  printed  terms  of 
the  instrument,  although  he  may 
thereby  violate  his  actual  authority, 
this  rule  has  been  altered  by  the  Ne- 
gotiable Instruments  Law,  in  the  case 
where  the  holder  takes  the  instrument 
before  the  blank  is  filled.  In  such  case, 
he  is  put  on  notice,  and  must  ascer- 
tain the  real  authority  of  the  person 
intrusted  with  the  incomplete  instru- 
ment, and  takes  it  at  his  peril.  Guer- 
rant  v,  Guerrant  (Corporation  Court  of 
Danville),  7  Va.  Law  Reg.  639;  Hoff- 
man V.  Planters'  Nat.  Bank  (Va.  1901) ; 
99  Va.  480;  7  Va.  Law  Reg.  570,  39  S. 
E.  134. 

Filling  in  Date  or  Amount  after  In- 
dorsement in  Blank,  as  to  Bona  Fide 
Purchaser.— It  is  well  settled,  that  a 
blank  indorsement  on  a  negotiable  in- 
strument, blank  as  to  date  or  amount 
at  the  time  of  the  indorsement,  if  made 
for  the  purpose  of  g^iving  crfedit  to  the 
drawer,  is  as  effectual  to  bind  the  in- 
dorser  for  any  amount  with  which  the 
instrument  may  be  filled  up  by  the 
drawer,  or  an  innocent  holder  for  value, 


as  if  the  instrument  had  been  complete 
at  the  time  of  the  indorsement.  Orrick 
V  Colston,  7  Gratt.  194;  Douglass  v. 
Scott,  8  Leigh  43. 

Thus,  a  negotiable  note  signed  in 
blank  and  indorsed  in  blank  by  several 
persons,  was  delivered  to  another  to 
raise  money  on  for  his  own  accommo- 
dation. The  party  to  whom  it  was 
delivered  filled  it  up  so  as  to  make  it 
payable  sixty  days  after  date,  and  hav- 
ing put  his  own  name  on  it  as  last  in- 
dorser,  delivered  it  to  the  plaintiffs  to 
deposit  in  bank  to  take  up  a  note  which 
they  had  indorsed  for  him.  The  plain- 
tiffs after  offering  it  to  the  bank  for  dis- 
count, altered  the  word  "sixty"  to 
*'thirty,"  so  as  to  make  the  time  of  pay- 
ment thirty  days  earlier.  This  altera- 
tion was  made  with  the  assent  of  the 
last  indorser,  but  in  the  absence  and 
without  the  knowledge  of  the  drawer 
and  other  indorsers.  The  plaintiffs 
were  allowed  to  recover  on  the  note 
against  the  drawer  and  all  of  the  in- 
dorsers, notwithstanding  the  alteration. 
Douglass  V.  Scott,  8  Leigh  43. 

A  promissory  note  sent  to  the  payee 
with  the  amount  left  blank  to  be  filled 
in  by  him  is  good  evidence  of  the  plea 
of  nil  debet.  Jordan  v,  Neilson,  2 
Wash.   164. 

Instruments  Delivered  in  Blank  and 
Completed  Fraudulently — Rule  of  the 
Law  Merchant. — The  authority  implied 
by  a  signature  to  a  blank  note,  and  the 
credit  given,  are  so  extensive,  that  the 
party  so  signing  will  be  bound,  al- 
though the  holder  was  only  authorized 
to  use  it  for  one  purpose  and  has  per- 
verted it  to  another.  But  the  holder 
cannot  alter  the  material  terms  of  the 
instrument  by  erasing  what  is  written 
or  printed  as  part  of  the  same;  or  per- 
vert its  scope  and  meaning  by  filling 
blanks  and  stipulations  repugnant  to 
what  is  clearly  expressed  in  the  note 
before  it  is  delivered  by  the  indorser 
in  blank.  Frank  v,  Lilienfeld,  33  Gratt. 
377;  Guerrant  v.  Guerrant  (Corporation 
Court  of  Danville),  7  Va.    Law    Reg. 
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639.     See  also,  Brummel  v.  Enders,  18 
Gratt.  877. 

C.     PERFECTING     INCOMPLETE 
INSTRUMENT. 

Inserting  Obligee. — The  insertion,  by 
parol  authority,  of  the  name  of  an  obli- 
gee in  a  bond  otherwise  perfect,  but 
without  the  knowledge  of  one  of  the 
obligors,  as  to  him  such  bond  is  in- 
valid.    Preston  v,  Hull,  23  Gratt.  600. 

Bond— Filled  in  without  Authority.— 
A  paper  intended  to  be  a  bond  is  signed 
in  blank  as  to  the  sum  by  a  person  as 
surety;  and  the  blank  is  afterwards 
filled  up  in  his  absence,  and  without 
his  knowledge  and  without  authority 
from  him.  It  is  not  his  bond.  Rhea 
V.   Gibson,   10   Gratt.  215. 

A  blank  piece  of  paper  signed  by 
sureties  and  afterwards  filled  in  by 
principal  is  the  deed  of  the  principal 
but  not  binding  upon  the  sureties. 
Penn  v.  Hamlett,  27  Gratt.  337.  See 
the  title   SURETYSHIP. 

Words  Omitted— Mistake.— When  it 
is  obvious  on  the  face  of  a  paper,  that 
a  word  or  phrase  has  been  omitted  by 
mistake,  or  inadvertence,  and  such 
words  are  obviously  and  naturally  sug- 
gested, upon  the  mere  inspection  of  the 
paper,  as  the  words  which  the  parties 
must  have  intended  to  use  to  express 
their  meaning,  such  word,  or  words  of 
like  import,  may  be  supplied.  Peyton 
V.  Harman,  22  Gratt.  643. 

V.  Evidence. 

A.   BURDEN  OF  PROOF. 

If  on  the  production  of  the  instru- 
ment it  appears  to  have  been  altered, 
it  is  incumbent  on  the  party  offering 
it  in  evidence  to  explain  this  appear- 
ance. Every  alteration  on  the  face  of 
a  written  instrument  detracts  from  its 
credit  and  renders  it  suspicious,  and 
this  suspicion  the  party  claiming  under 
it  is  bound  to  remove.  Hodnett  v. 
Pace,  84  Va.  873,  6  S.  E.  217;  Keen  v. 
Monroe,  75  Va.  427;  Elgin  v.  Hall, 
82  Va.  680;  Ramsey  v,  McCue, 
21   Gratt.   349;   Consumers   Ice    Co.   v. 


Jennings,  100  Va.  719,  42  S.  E.  880; 
Priest  V.  Whitacre,  78  Va.  151;  Piercy 
V.  Piercy,  5  W.  Va.  202;  Slater  v. 
Moore,  86  Va.  26,  9  S.  E.  419;  Bashaw 
V.  Wallace,  101  Va.  733,  45  S.  E.  290. 

Where  a  liability  is  sought  to  be  im- 
posed by  an  alteration  in  a  written  con- 
tract, and  such  liability  is  denied  be- 
cause of  the  alteration,  the  burden  is 
on  the  party  claiming  under  the  con- 
tract to  satisfy  the  jury  by  a  prepon- 
derance of  the  evidence  that  the 
alteration  was  made  under  such  cir- 
cumstances as  not  to  affect  his  right 
to  recover.  Consumers  Ice  Co.  v. 
Jennings,  100  Va.  720,  42  S.  E.  879. 

But  while  it  is  incumbent  on  party 
offering  instrument  as  evidence  to  ex- 
plain any  appearance  of  alteration  on 
its  face,  if  a  witness  mentions  a  writ- 
ten contract  and  the  opposite  party  de- 
mands its  production,  it  is  not 
incumbent  on  the  other  party  who  does 
not  offer,  or  claim  under  it,  to  explain 
any  appearance  of  alteration  on  its 
face.     Priest  v.  Whitacre,  78  Va.  151. 

B.      QUESTION     OF     LAW     AND 
FACT. 

Whether  an  alteration  is  material  or 
not,  should  be  decided  by  the  judge, 
while  all  questions,  involving  a  deter- 
mination of  the  existence  of  an  altera- 
tion should  be  submitted  to  a  jury. 
Ramsey  v.  McCue,  21  Gratt.  349;  Ne- 
well V.  Mayberry,  3  Leigh  250;  Keen 
V.  Monroe,  75  Va.  424;  Connor  v. 
Fleshman,  4  W.  Va.  693;  Consumers' 
Ice  Co.  V.  Jennings,  100  Va.  719,  42 
S.   E.   880. 

Foundation  for  Introduction. — ^When 
an  objection  is  made  to  the  introduc- 
tion of  an  interlined  paper  as  evidence, 
it  is  usually  sufficient  foundation  for 
the  introduction  of  the  paper  to  show 
that  the  interlineation  was  made  before 
delivery,  or  by  consent  of  obligor,  leav- 
ing to  the  jury  the  ultimate  determina- 
tion of  the  actual  time  of  interlineation 
and  whether  it  was  done  by  consent  of 
obligor  where  these  facts  are  con- 
troverted.    Consumers  Ice  Co.  v.  Jen- 
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nings,  100  Va.  719,  42  S.  E.  879;  Keen 
V.  Monroe,  75  Va.  427. 

Erasure  of  ScrolL — Where  the  scroll 
had  been  erased  from  a  sealed  instru- 
ment and  another  placed  in  juxtaposi- 
tion to  the  name  of  the  obligor,  the 
court  held  that  whether  this  was  done 
with  the  consent  of  obligor  was  a 
question  of  fact  for  the  jury.  Keen  v. 
Monroe,  75  Va.  424. 

A  contract  for  the  sale  of  ice  restricted 
the  purchaser  to  sales,  "from  his  ice 
box"  and  forbade  sales  "from  his 
wagons  on  the  street."  The  word 
"his"  before  "wagons"  was  interlined. 
This  alteration  was  deemed  material, 
but  it  was  for  the  jury  to  say  whether, 
as  was  claimed,  it  was  made  before  de- 
livery. Consumers  Ice  Co.  v.  Jennings, 
100  Va.  720,  42  S.  E.  879. 

C.   PRESUMPTION   AS   TO   TIME 
OF  ALTERATION. 

It  is  generally  agreed,  that,  inasmuch 
as  fraud  is  never  to  be  presumed,  there- 
fore, if  no  particular  circumstances  of 
suspicion  attach  to  an  altered  instruc- 
ment,  the  alteration  is  to  be  presumed 
innocent,  or  made  prior  to  its  execution. 
Ramsey  v.  McCue,  21  Gratt.  354.  But 
see  Hodnett  v.  Pace,  84  Va.  873,  6  S. 
E.  217. 

VI.  Pleading  and  Practice. 

A.   INSTRUCTIONS. 

Name  Added. — In  an  action  on  bonds 
one  of  the  defendants  claimed  an  al- 
teration in  the  bonds,  after  delivery,  by 
inserting  the  name  of  a  certain  person 
as  an  obligor.  The  evidence  showed 
that  the  bonds  were  given  for  land  sold 
to  the  obligors,  and  that  after  the  sale 
the  defendant  in  question  sold  a  part 
of  his  interest  to  the  one  whose  name 
had  been  added  to  the  bond.  The 
obligee  testified  that  shortly  after  they 
were  delivered  to  him  the  obligors  told 


him  they  wanted  them  back  to  get 
some  other  parties  who  had  come  into 
the  deal  to  sign  them,  and  that  the 
bonds  were  given  back  to  one  of  the 
obligors,  and  afterwards  again  delivered 
to  the  obligee,  and  the  one  who  pur- 
chased the  bonds  from  him  testified 
that  when  he  received  them  they  were 
in  the  same  condition  as  at  the  time 
of  the  action.  Held,  that  an  instruc- 
tion that  if,  after  the  bonds  were 
signed  and  delivered,  the  name  in 
question  was  added  without  the  knowl- 
edge or  consent  of  defendant,  it  was  a 
material  alteration,  was  not  warranted, 
as  the  evidence  tended  to  show  that 
the  real  delivery  of  the  bonds  was 
when  they  were  delivered  the  second 
time,  and  it  did  not  appear  that  de- 
fendant did  not  know  of  the  addition 
of  the  name  in  question.  Rocky  Mount 
Loan,  etc.,  Co.  v.  Price,  103  Va.  298, 
49  S.   E.  73. 

B.  OBJECTIONS. 

Objection  to  Alteration  Must  Be 
Made  in  Lower  Court. — The  objection 
that  a  material  alteration  has  been 
made  in  a  note  in  suit  cannot  be  made 
for  the  first  time  in  the  appellate  court. 
Tate  V,  Bank,  96  Va.  765,  32  S.  E.  476. 

C.  VARIANCE. 

Declaration  on  a  bond  given  to  A. 
and  by  him  assigned  to  the  plaintiff. 
The  bond  produced  in  evidence  had 
had  an  assignment  indorsed  to  B., 
which  was  stricken  out,  except  the 
signature  of  the  obligee,  above  which 
was  indorsed  the  assignment  to  the 
plaintiff.  Held, — the  alteration  by  era- 
sure of  the  former  assignment  did  not 
produce  a  variance  between  the  obliga- 
tion pleaded  and  the  proof  in  the  ab- 
sence of  evidence  of  improper  conduct 
on  the  part  of  the  plaintiff  in  the  trans- 
action. Drummond  v,  Crutcher,  2 
Wash.  218. 
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See  the  title  RECORDS. 


Alternative  Judgment 

S€c  the  title  DETINUE  AND  REPLEVIN. 

Alternative  Pleading. 

.     See  the  title  PLEADING. 

Alternative  Writ 

See  the  title  MANDAMUS. 
ALTOGETHER.— See  Marshall  v.  Conrad,  5  Call  385. 

ALWAYS.— In  Nicholas  v.  Kershner,  20  W.  Va.  261,  it  is  said:  "The  fol- 
lowing instruction  given  at  the  instance  of  proponents  was  excepted  to  by  the 
counsel  for  contestants:  The  presumption  of  law  is  always  in  favor  of  sanity 
at  the  time  the  will  was  executed,  and  the  burden  of  proof  lies  on  the  party, 
who  asserts  the  incapacity  of  the  testator  to  make  a  will.  The  counsel  for 
contestants  admits  that  the  presumption  of  law  is  that  the  testator  was  com- 
petent to  make  a  will,  and  the  burden  of  proof  is  on  the  contestants  to  show 
that  incapacity  existed,  but  objects  to  the  instruction,  because  the  word 
alwajTS  is  used.  Always  as  here  used  does  not  mean  that  after  proof  is  shown, 
that  the  testator  was  insane,  the  presumption  is  not  rebutted;  but  it  simply 
means,  that  alwajrs,  in  every  case,  the  presumption  is  in  favor  of  sanity,  and 
unless  it  is  rebutted,  it  must  be  held,  that  the  testator  was  sane.*'  See  also, 
Jarrett  v.  Jarrctt,  11  W.  Va.  584.  And  see  the  title  TESTAMENTARY 
CAPACITY. 

In  Pecks  v.  Chambers,  8  W.  Va.  213,  it  is  said:  "The  eighth  section  of  chap- 
ter one  hundred  and  thirty-nine  of  the  Code  of  this  state  provides  that  'the 
lien  of  a  judgment  may  always  be  enforced  in  a  court  of  equity.'  The  word 
always,  as  employed  in  this  section,  may  properly  be  construed  to  mean  at 
any  time."    See  generally,  the  title  JUDGMENTS  AND  DECREES. 

Ambiguitx* 

See  the  titles  BONDS;    BOUNDARIES;   CONTRACTS;   DEEDS;   MORT- 
GAGES;  PAROL   EVIDENCE;    PLEADING:   STATUTES;   WILLS. 

Amended  Bills. 

See  the  title  AMENDMENTS. 

AMENDMENTS. 

I.  Construction  of  Statutes,  3i8. 
n.  Of  Pleadings,  318. 

A.  In  General,  318. 

B.  Discretion  of  Court,  318. 

C.  Amendments  to  Conform  to  Proof— Variance,  319« 

D.  Terms  and  Conditions,  320. 
K.  Of  Sworn  Pleadings,  320. 
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F.  Of  Pleadiof^s  in  Jnsticeft  Court,  321. 
6.  Of  Equity  Pleadiaga,  321. 

1.  In  General,  321. 

2.  Of  Bills,  321. 

a.  Nature  and  Gronads,  321. 

b.  Unaided  BUI,  322. 

c  Where  Defendant  Seta  Up  New  Matter  in  Answer,  322. 

d.  Where  Answer  Shows  Matter  Not  Pleadable  by  Replication,  322. 

e.  Where  Orifirinal  Bill  Was  Grounded  on«  Fraud,  322. 

f .  Where  Cause  of  Relief  Appears  bj  Proofs,  322. 

K.  Completed  Right  to  Maintain  Premature  Suit,  322. 
h.  Facts  to  Take  Case  out  of  Statute  of  Limitations,  322. 
i.  Amendments  to  Give  Jurisdiction,  323. 
j.  After-Discovered  Matter,  323. 
k.  Where  Origrinal  Bill  Is  Groundless,  323. 
1.  Where  Ort|rias^l  Bill  States  Case  Vaguely,  323. 
m.  Insufficient  Allegations  in  Original  Bill,  324. 
n.  To  Treat  Bill  of  Review  as  Original  Bill,  32& 

0.  Amendment  to  Conform  to  Proof,  325. 
p.  Prayer  for  Relief,  325. 

q.  Misjoinder  and  Nonjoinder  of  Parties,  326. 

r.  Transposition  of  Parties,  330. 

s.  Making  New  or  Different  Case,  330. 

t  Can  Not  Deprive  Defendant  of  Answer  under  Oath  to  Original 
Bill,  335. 

u.  Mode  of  Making  Amendments — Interlineation,  335. 

V.  At  What  Stage  of  Proceedings,  335. 

w.  Refusal  to  Allow  Amended  Bill  to  Be  Filed,  337. 

z.  Amended  Bill  Stops  Running  of  Statute,  337. 

y.  Nonresidents  Entering  Appearance  to  Amended  Bill,  337. 
aa.  Process  to  Answer  Amended! Bill,  337. 
bb.  Depositions,  337. 

cc.  Maturing  Cause  for  Hearing,  337. 
dd.  Effect  of  Hearing  Cause  on  Amended  Bill,  338. 
ee.  Dismissal  of  Bill,  338. 
ff.  Cross  Bills  in  Suits  for  Divorce,  338. 
gg.  Supplemental  Bills,  338. 

3.  Of  Answers,  341. 

H.  Of  Common-Law  Pleadings,  344. 

1.  Of  Declarations,  344.  * 

a.  In  General,  344. 

b.  In  Actions  of  Ejectment,  344. 

c.  Mandamus  Nisi,  344. 

d.  Where  Declaration  Is  Demurred  to,  345. 

e.  Action  in  Name  of  Wrong  Plaintiff,  345. 

f.  Omission  of  Parties,  345. 

g.  Misnomer,  345. 

h.  Introducing  New  Cause  of  Action,  346. 

i.  Effect  of  Allowing  Immaterial  Amendments,  347. 

j.  Effect  of  Amendment  on  Running  of  Statute,  347. 

k.  Amendment  as  Waiver  of  Error  in  Previous  Rulings,  348. 

1.  Effect  on  Original  Pleadings,  348. 

m.  Pleading  to  Amended  Declaration,  348. 
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2.  Of  Pleas,  348. 

3.  Of  Replicatioas,  349. 

4.  At  What  Stage  of  Proceediofirs,  349. 

5.  Refusal  to  Allow  Amendmeat,  351. 

a.  In  General,  351. 

b.  Remand  with  Directions  to  Ameod,  352. 

6.  Right  to  Plead  De  Novo,  353. 

ni.  Of  Bill  of  Particulars,  353. 
IV.  Of  Scire  Facias,  353. 
V.  Of  Clerical  Errors  of  Officers,  353. 
VI.  Of  Notices,  354. 
VII.  Of  Attachments,  354. 

A.  In  General,  354. 

B.  Affidavit  for  Attachment,  354. 

VIII.  Of  Summons  and  Process,  355. 
IX.  Of  Returns,  356 

X.  Of  Indictments,  Informations  and  Ihresentments,  359. 
XI.  Cure  by  Verdict— Statute  of  Jeofails,  359. 

A.  In  General,  359. 

B.  Defective  or  Imperfect  Averments,  360. 

C.  Defects  or  Imperfections  in  the  Plea  or  Replication,  364. 

D.  Misjoinder  of  Counts,  366. 

E.  Misjoinder  and  Nonjoinder  of  Issue,  366. 

F.  Collateral  Part  of  Pleading,  367. 

G.  Statements  under  Quodcum,  367. 
H.  Misnomer,  368. 

I.  Where  Declaration  Sets  Forth  No  Cause  of  Action,  368. 

J.  Judgment  in  Action  Which  Does  Not  Survive,  369. 
K.  Extent  of  Curative  Effect,  369. 
If.  Statute  of  Criminal  Jeofails,  369. 


CROSS  REFERENCES. 

CRIMINAL  LAW;  REPLEADER; 


SUPPLEMENTAL 


Sec    the    titles 
PLEADINGS. 

As  to  amendment  of  records,  see  the  title  RECORDS.  As  to  amending  com- 
missioner's report,  see  the  title  COMMISSIONERS  IN  CHANCERY.  As 
to  amendment  of  judgments  and  decrees,  see  the  title  JUDGMENTS  AND 
DECREES.    As  to  amendment  of  verdict,  see  the  title  VERDICT. 

II.  Of  Pleadings 

A.  IN  GENERAL. 

It  is  a  settled  practice  that  a  plead- 
ing which  omits  some  essential  allega- 
tion may  be  amended.  Tidball  v. 
Shenandoah  Nat.  Bank,  100  Va.  741,  42 
S.  E.  867. 

B.  DISCRETION  OF  COURT. 

The  rule  is  well  recognized  that,  in 


I.  Construction  of  Statutes. 

Statutes  allowing  amendments  are 
favored,  and  although  resting  in  the 
sound  discretion  of  the  court,  the  au- 
thorities without  exception,  it  is  said, 
declare  that  such  statutes  are  remedial 
and  must  be  construed  liberally.  Lang- 
horne  v.  Richmond  City  R.  Co.,  91  Va. 
364,  22  S.  E.   Rep.  357. 
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the  granting  of  leave  to  amend  a  plead- 
ing, the  matter  rests  in  the  sound  dis- 
cretion of  the  court,  and,  where  the 
defendants  have  no  reasonable  ground 
to  object  to  the  proposed  amendments, 
an  appellate  court  will  not  reverse  the 
trial  court  for  allowing  pleadings  to  be 
amended,  unless  it  appears  that  the 
discretion  resting  in  the  court  has  been 
abused.  Kinney  v.  Craig,  103  Va.  158, 
48  S.  E.  864;  Stephens  v.  White,  2 
Wash.  203. 

Amendments  are  largely  in  the  dis- 
cretion of  the  court,  and  are  allowed 
with  great  liberality  until  the  proofs  are 
closed,  and  such  discretion  is  not  re- 
viewable, unless  shown  to  be  abused. 
Kinney  v.  Craig,  103  Va.  158,  48  S.  E. 
864. 

Matters  of  Fact  and  Conclusions  of 
Law. — '*The  whole  matter  of  amend- 
ments rests  in  the  sound  discretion  of 
the  court.  In  general,  however,  the  in- 
dulgence is  confined  to  cases  of  mere 
mistake  or  surprise;  and  a  distinction 
is  also  made  between  the  allowance  of 
an  amendment  as  to  a  matter  of  fact, 
and  as  to  a  conclusion  in  law,  an 
amendment  as  to  the  latter  being  much 
more  freely  allowed."  4  Min.  Inst.  (3d 
Ed.)  p.  1443;  Vashon  v.  Barrett,  99 
Va.  344,  38  S.  E.  200. 

"Great  latitude  always  has  been  al- 
lowed to  a  plaintiff  in  making  amend- 
ments; and  the  court  has  even  gone  to 
the  extent  of  permitting  a  bill  to  be 
converted  into  an  information."  Bur- 
lew  V.  Quarrier,  16  W.  Va.  108. 

C.   AMENDMENTS  TO  CONFORM 
TO  PROOF— VARIANCE. 

If  the  evidence  in  the  trial  of  a  case 
before  a  jury  fails  to  prove  substan- 
tially the  plaintiff's  case  as  stated  in 
the  declaration,  though  it  shows  that 
the  plaintiff  has  a  good  cause  of  ac- 
tion, the  court  should  permit  the  plain- 
tiff to  amend  his  declaration  so  as  to 
correspond  with  his  proof  at  the  trial. 
Hutchinson  v.  Parkersburg,  25  W.  Va. 
227;  Kuhn  v.  Brownfield,  34  W.  Va. 
252,  12  S.   E.  519;  Travis  v.  Peabody 


Ins.  Co.,  28  W.  Va.  583;  Tabb  v.  Greg- 
ory,  4    Call     225. 

Under  Va.  Code  1887,  §  3384,  provid- 
ing that,  if  at  the  trial  there  appears  to 
be  any  variance  between  the  evidence 
and  pleadings,  the  court,  if  it  considers 
that  substantial  justice  will  be  pro- 
moted, may  allow  the  pleadings,  to  be 
amended  on  such  terms  ^s  it  may  de- 
cree reasonable,  it  is  proper  to  allow  a 
declaration  to  which  a  demurrer  has 
been  sustained  to  be  amended  at  bar 
by  striking  out  immaterial  words,  and 
to  refuse  to  remand  the  case  lo  rules. 
Alexandria  &  F.  R.  Co.  v.  Herndon, 
87  Va.  193,  12  S.  E.  289. 

Va.  Code  1860,  ch.  177,  §  7,  provides 
that:  "If  at  the  trial  of  any  action, 
there  appears  to  be  a  variance  between 
the  evidence  and  the  allegations  or  re- 
citals, the  court,  if  it  consider  the 
cause  not  material  to  the  merits  of  the 
case,  and  that  the  opposite  party  can- 
not have  been  "prejudiced  thereby,  may 
allow  the  pleadings  to  be  amended  on 
such  terms  as  to  payment  of  costs  or 
postponement  of  trial,  or  both,  as  it 
may  deem  reasonable."  See  Code  1887, 
§  3384;  Beasley  v.  Robinson,  24  Oratt. 
325;  R.  &  D.  R.  Co.  v.  Rudd,  88  Va. 
648,  14  S.  E.  361;  Va.  Code  1887,  § 
3259;  Langhorne  v.  Richmond  City  R. 
Co.,  91  Va.  364,  22  S.  E.  357. 

It  is  too  late  after  verdict,  no  motion 
having  been  made  nor  leave  asked  to 
amend  the  pleading  to  meet  the  proof, 
nor  the  court  asked  to  instruct  the  jury 
to  find  the  facts  as  provided  by  §  7, 
ch.  177,  p.  732,  Va.  Code,  1860,  to  make 
the  action  of  the  court,  in  excluding 
proof  irrelevant  to  the  issue  under  the 
pleadings,  a  ground  for  setting  aside 
the  verdict  and  granting  a  new  trial. 
Mann  v.  Perry,  3  W.  Va.  580. 

Identity  of  Two  Corporations.— If 
one  corporation  is  sued  for  a  personal 
injury,  and  the  evidence  of  the  de- 
fendants tends  to  show  that  the  in- 
jury Was  committed  by  another  cor- 
poration, the  plaintiff  upon  request, 
should  be  allowed  to  amend  his  dec- 
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laration  so  as  to  charge  that  the  two 
corporations  were  one  and  the  same 
corporation  known  by  both  names, 
because  §  3384  of  the  Va.  Code  of  1887, 
was  clearly  intended  to  provide  for 
such  a  case,  and,  being  remedial  in  its 
character,  should  be  liberally  con- 
strued. Langhorne  v.  Richmond  City 
R.  Co.,  91  Va.  364.  22  S.  E.  357. 

Variance  between  Writ  and  Declara- 
tion.— But  a  variance  between  the  writ 
and  declaration  may  be  amended  at  any 
time  before  judgment,  if  substantial  jus- 
tice may  be  don?  thereby.  Courson  v. 
Parker,  39  W.  Va.  521,  20  S.  E.  583. 

Variance  Between  Summons  and 
Complaint.— Clause  10,  §  50,  ch.  50  of 
the  W.  Va.  Code,  provides,  "The  plead- 
ings may  be  amended  at  any  time  .be- 
fore the  trial,  6r  during  the  trial,  when 
by  such  amendment  substantial  justice 
will  be  promoted."  This  necessarily 
includes  the  correction  of  a  misnomer 
showing  a  variance  between  the  sum- 
mons and  complaint,  or  the  contract 
sued  upon.  O'Connor  v.  Dils,  43  W. 
Va.  54,  26  S.  E.  354;  Weimer  v.  Rector, 
43  W.   Va.  735,  28  S.   E.  716. 

Omission  of  a  Condition  in  Policy. — 
Where,  in  an  action  on  a  life  insurance 
policy,  the  declaration  omits  one  of  the 
conditions  endorsed  upon  it;  and  on 
the  trial  when  the  policy  is  oflFered  in 
evidence,  it  is  'objected  to  for  the  vari- 
ance, the  court  may  allow  the  plaintiff 
to  amend  the  declaration  by  inserting 
the  omitted  condition,  and  proceed  with 
the  trial.  The  New  York  Life  Ins.  Co. 
V.  Hendren,  24  Gratt.  536. 

Time  of  Amendment — Materiality  of 
Amendments. — An  immaterial  variance 
between  the  allegata  and  probata  may 
be  amended  at  the  trial,  but  after  all 
the  evidence  has  been  introduced  on 
the  trial  of  an  action  at  law  an  amend- 
ment cannot  be  made  that  is  material 
to  the  merits.  Harman  v,  Cundiff,  82 
Va.  239;  Hansbrough  v.  Stinnett,  26 
Gratt.  495;  Richmond  &  D.  R.  Co.  v. 
Rudd,  88  Va.  648,  14  S.  E.  361. 

Where,  in  an  action  of  trespass  on  the 


case  in  slandtr,  the  declaration  charges 
that  the  slanderous  words  were  uttered 
in  the  presence  of  three  named  per- 
sons, and  proof  is  that  one  of  the  three 
was  not  present,  the  declaration  may 
be  amended  at  the  trial,  as  the  vari- 
ance is  immaterial.  If  two  named  per- 
sons who  were  present,  and  divers 
other  good  citizens,  etc.,  heard  slan- 
derous words,  the  fact  that  one  more 
was  not  present,  and  so  did  not  hear 
them,  is  clearly  immaterial.  Harman 
V.  Cundiff,  82  Va.  239,  distinguishing 
Hansbrough  v.  Stinnett,  25  Gratt.  495, 
because  in  that  case  the  court  held  the 
amendment  to  be  material,  the  action- 
able words  being  asserted  by  the  ad- 
dition of  a  new  count. 

D.  TERMS  AND  CONDITIONS. 

Payment  of  costs  is  often  imposed 
as  a  condition  upon  which  the  party 
is  allowed  to  amend.  Graham  v.  Gra- 
ham, 4  Munf.  205;  Rose  v.  King,  4 
Hen.   &  M.   475. 

Discharge  of  Jury  and  Continuance. 
— The  plaintiff  during  the  trial  of  the 
cause,  and  before  verdict  found,  may 
at  the  discretion  of  the  court  be  per- 
mitted to  amend  his  declaration,  in  or- 
der that  a  material  variance  between  its 
allegations  and  the  proofs  may  be 
avoided,  upon  the  terms,  if  the  de- 
fendant so  request,  that  the  jury  shall 
be  discharged  and  the  cause  continued 
with  leave' to  the  defendant  to  amend 
his  pleas,  or  plead  anew  to  the  declara- 
tion so  amended.  Travis  v.  Peabody 
Ins.  Co.,  28  W.  Va.  583;  Tabb  v.  Greg- 
ory, 4  Call  225;  Shinn  v.  Board  of 
Education,  39  W.  Va.  497,  20  S.  E. 
604. 

E.  OF  SWORN  PLEADINGS. 

Where  pleadings  are  verified  by  the 
oath  of  the  party,  the  court  will  not 
easily  suffer  an  amendment.  Matthews 
V.  Dunbar,  3  W.  Va.  138. 

Effect  of  Statute  Dispensing  with 
Affidavit.— But  as  Code  of  W.  Va.,  ch. 
125,  §  38,  does  not  require  the  defend- 
ant to  verify  his  answer  by  affidavit,  it 
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is  obvious  that  one  of  the  principal  rea- 
sons for  the  courts  being  so  reluctant 
to  permit  answers  to  be  changed  or 
amended,  has  been  removed,  and  no 
doubt  answers  may  be  amended  or 
changed  with  the  leave  of  the  court, 
now,  under  circumstances  wherein  they 
could  not  be  formerly  so  amended  or 
changed.  Depue  V.  Sergent,  21  W.  Va. 
326. 

F.  OF  PLEADINGS  IN  JUSTICE'S 
COURT. 

On  appeal  from  a  justice  the  case 
may  be  tried  on  such  pleadings  as  will 
secure  substantial  justice  between  the 
parties  whether  such  pleadings  are 
made  up  in  court  or  before  the  jus- 
tice. The  circuit  court  may  amend  the 
pleadings  to  promote  the  ends  of  jus- 
tice and  secure  a  fair  trial.  Drinkard 
V.  Heptinstall,  55  W.  Va.  320,  47  S.  E. 
72.  See  the  title  JUSTICES  OF  THE 
PEACE. 

G.  OF  EQUITY  PLEADINGS. 
1.  In  General. 

No  invariable  rule  can  be  laid  down 
with  reference  to  the  amendments  of 
equity  pleadings.  Their  allowance  rests 
largely  in  the  discretion  of  the  court, 
to  be  determined  by  the  special  circum- 
stances of  the  case.  On  application  to 
amend,  justice  should  not  be  sacrificed 
to  form  or  too  rigid  an  adherence  to 
rules  of  practice.  Great  caution  should 
be  exercised,  however,  when  the  appli- 
cation has  been  long  delayed,  or  when 
the  granting  it  would  cause  serious  in- 
convenience or  expense  to  the  opposite 
side;  and  an  amendment  should  rarely, 
if  ever,  be  permitted  where  it  would 
materially  change  the  very  substance  of 
the  case  made  by  the  bill,  and  to  which 
the  parties  have  directed  their  proofs. 
Glenn  v.  Brown,  99  Va.  322,  38  S.  E. 
189;  Alsop  V.  Catlett,  97  Va.  364,  34  S. 
E.  48. 

It  is  impracticable  to  lay  down  a  rule 
in  reference  to  amendments  of  equity 
pleadings  which  shall  govern  in  all 
cases.    Their  allowance  must,  at  every 


stage  of  the  cause,  rest  in  the  discre- 
tion of  the  court;  and  that  discretion 
must  depend  largely  on  the  special  cir- 
cumstance of  each  case.  The  ends  of 
justice  should  never  be  sacrificed  to 
mere  form,  or  by  too  rigid  an  adher- 
ence to  technical  rules  of  practice. 
Ratliflf  V.  Sommers,  55  W.  Va.  30,  46 
S.  E.  712. 

The   rule   as  to  amendments   is   not 
less  liberal  in  equity  than  at  law.    Tid- 
ball  V.  Shenandoah  Nat.  Bank,  100  Va. 
741,   42    S.    E.   867. 
2.    Of  Bills. 
a.  Nature  and  Grounds. 

An  amended  bill  is  in  the  nature  of 
an  amendment  of  the  original  bill,  and 
must  be  read  with  it,  and  the  two  must 
be  regarded  as  one  bill;  the  two  are 
regarded  as  constituting  one  bill. 
Straughan  v.  Hallwood,  30  W.  Va.  274, 
4  S.  E.  394;  opinion  of  Green,  J.,  court 
of  appeals  of  W.  Va.,  Hill  v.  Hill,  10 
Ala.  527;  Hanby  v.  Henritze,  85  Va. 
182,  7  S.  E.  204;  opinion  of  Johnson,  J., 
in  Piercy  v,  Beckett,  15  W.  Va.  444; 
Lyon  V.  Tallmadge,  1  Johns.,  ch.  184; 
Verplanck  v.  Ins.  Co.,  1  Edward,  ch. 
46;  Shield  v.  Barrow,  17  How.  130; 
Christnias  v.  Russell,  14  Wall.  69;  Key- 
ser  V.  Renner,  87  Va.  249,  12  S.  E.  406. 

As  a  general  rule,  a  court  of  equity 
will,  at  any  time  before  the  hearing, 
grant  leave  to  amend  where,  the  bill  is 
defective  as  to  the  parties,  or  the  mis- 
take or  omission  of  any  fact  or  cir- 
cumstance connected  with  the  sub- 
stance of  the  bill,  or  not  repugnant 
thereto.  This  amendment  may  be  by 
common  order,  before  answer  or  de- 
murrer, and  afterwards  by  leave  of  the 
court.  Holland  v.  Trotter,  22  Gratt. 
139;  Boykin  v.  Smith,  3  Munf.  103; 
Mason  v.  Nelson,  11  Leigh  227;  Steph- 
enson V.  Taverners,  9  Gratt.  398;  Smith 
V.  Smith,  4  Rand.  95;  Sillings  v.  Bum- 
gardner,  9  Gratt.  273;  Piercy  v.  Beck- 
ett, 15  W.  Va.  444;  McComb  v.  Lob- 
dell.  32  Gratt.  185;  Burlew  v.  Quarrier, 
16  W.  Va.  108;  Christian  v.  Vance,  41 
W.  Va.  754,  24  S.  E.  596. 
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In  Furtherance  of  Justice. — It  is  the 
practice  of  courts  of  equity  to  allow 
amendments  to  bills,  when  the  pur- 
poses of  justice  require  it.  Burlew  v. 
Quarrier,  16  W.  Va.  108. 

When  a  demurrer  is  interposed  to  a 
bill,  but  the  court  can  see  that  the 
defect  pointed  out  can  be  remedied, 
and  that  substantial  justice  requires 
that  it  should  be  done,  it  will  allow 
the  complainants  to  amend,  so  as  to 
remedy  the  defect  Tidball  v.  Shen- 
andoah Nat.  Bank,  98  Va.  768,  37  S. 
E.   318. 

b.  Unsigned  BilL 

A  paper  writing,  purporting  to  be  a 
bill  in  chancery,  original  or  amended, 
not  signed  by  any  one,  is  demurrable, 
and  should  be  stricken  from  the  rec- 
ord, unless  properly  amended  by  leave 
of  the  court.  Dever  v,  Willis,  42  W. 
Va.  365,  26  S.  E.  176. 

c    Where    Defendant    Sets    Up    New 
Matter  in  Answer. 

If  the  defendant  by  way  of  avoid- 
ance sets  up  in  his  answer  distinct  mat- 
ter, which  is  not  called  for  by  the  bill, 
and  the  plaintiff  wishes  to  have  before 
the  court  all  the  circumstances  sur- 
rounding such  new  matter,  he. should 
amend  his  bill.  Snyder  v.  Martin,  17 
W.  Va.  282;  Chalfants  v.  Martin,  25  W. 
Va.  394;  Hyre  v,  Lambert,  37  W.  Va. 
26,  16  S.  E.  446. 

If  a  supplemental  answer  is  filed 
presenting  new  matter  of  defense,  the 
plaintiff  has  the  right  seasonably  to 
file  an  amended  bill  to  meet  such  new 
matter.  A  special  replication  is  not 
available.  Ward  v.  Ward,  50  W.  Va. 
617,  40  S.  E.  472,  citing  Doonan  v. 
Glynn,  26  W.  Va.  225;  Lamb  v.  Cecil, 
25  W.  Va.  288;  Chalfants  v.  Martin,  25 
W.  Va.   394. 

d.  Where  Answer  Shows  Matter  Not 
Pleadable  by  Replication. 
If  the  answer  disclose  anything  that 
cannot  be  put  properly  in  issue  by  a 
general  replication,  the  plaintiff  should 
amend   his  bill.     (Jackson  v,   Hull,  21 


W.  Va.  601;  Enoch  v.  Mining,  etc.,  Co., 
23  W.  Va.  314.)  Chalfants  v,  Martin,  25 
W.  Va.  394. 

e.  Where  Original  Bill  Was  Grounded 

on  Fraud. 

When  an  original  bill  shows  a  case 
wherein  there  can  be  no  relief  because 
it  is  based  on  and  grows  out  of  a  con- 
veyance fraudulent  as  to  creditors,  no 
amended  bill  is  allowable  to  the  guilty 
plaintiff.  Edgell  v.  Smith,  50  W.  Va. 
349,  40  S.   E.  402. 

f.  Where  Cause  of  Relief  Appears  by 

Proofs. 

Where  the  court  has  doubts  of  the 
right  of  the  plaintiff  to  relief  on  the 
case  stated  in  the  bill,  and  a  good  cause 
for  relief  appears  by  the  proofs,  this 
court  will  reverse  the  decree  and  give 
the  plaintiff  leave  to  amend  his  bill. 
Lamb  v.  Laughlin,  25  W.  Va.  300. 

A  plaintiff  in  a  suit  in  chancery  can 
only  obtain  relief  upon  the  case 
made  in  his  bill,  and  not  on  a 
substantially  different  case  made  by 
the  proof.  But,  where  the  case 
made  by  the  proof  shows  a  right 
to  relief  and  is  not  so  different 
from  the  case  made  in  the  bill,  that 
under  the  rules  of  chancery  pleading 
it  could  not  be  amended,  the  plaintiff 
will  be  allowed  to  amend  his  bill,  to 
conform  to  the  true  state  of  the  case. 
Lamb  v.  Cecil,  25  W.  Va.  288,  citing 
Lamb  v.  Pannell,  25  W.  Va.  298. 

g.  Completed  Right  to  Maintain  Pre- 

mature Suit. 

An  amended  bill  is  proper  to  bring 
to  the  attention  of  the  court  the  com- 
pleted right  to  maintain  a  suit  which 
was  prematurely  brought  on  an  in- 
choate right.  Totten  v.  Nighbert,  41 
W.  Va.  800,  24  S.  E.  627. 
h.  Facts  to  Take  Case  out  of  Statute 
of  Limitations. 

The  established  rule  is,  that  where 
the  statute  is  pleaded,  either  at  law  or 
in  equity,  the  plaintiff,  to  bring  him- 
self within  its  savings,  must  set  forth 
the  facts  specially  upon  which  he  re- 
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lies,  either  in  a  replication  to  the  plea, 
or    by     an     amendment     of    the    bill. 
Switzer  v.  Noffsinger,  82  Va.  518. 
L  Amendments  to  Give  Jurisdiction. 

Where  the  court  has  no  jurisdiction 
as  it  appears  on  the  face  of  the  bill,  an 
amended  bill  cannot  be  filed  to  give 
the  court  jurisdiction.  Livey  v.  Win- 
ton,  30  W.  Va.  554,  4  S.  E.  451,  citing 
Piercy  v.  Beckett,  15  W.  Va.  444;  Bur- 
lew  V.  Quarrier,  16  W.  Va.  108;  Wil- 
liams V,  County  Court,  26  W.  Va.  488. 

Where  the  whole  record  shows  that 
the  plaintiff  cannot  so  amend  his  bill 
as  to  give  a  court  of  equity  jurisdic- 
tion of  the  case,  the  bill  will  be  dis- 
missed. SUrber  v.  McClintic,  10  W. 
Va.  237. 

Illegal  Tax— Injunction— Multiplicity 
of  Suits. — But  if  one  or  more  taxpayers 
of  the  county  on  behalf  of  himself  or 
themselves  and  all  other  taxpayers  of 
the  county  subject  to  the  illegal  tax 
complained  of,  file  their  bill  of  injunc- 
tion to  prevent  the  collection  of  such 
tax,  it  will  lie,  on  the  ground  that  such 
injunction  will  avoid  a  multiplicity  of 
suits.  But  there  must  be  an  aver- 
ment in  such  bill,  that  it  is  filed  by  the 
plaintiff  or  plaintiffs  on  behalf  of  him- 
self or  themselves  and  of  all  other  tax- 
payers subject  to  the  illegal  tax.  Such 
an  averment  is  absolutely  essential  to 
give  a  court  of  equity  jurisdiction  on 
the  ground  of  avoiding  a  multiplicity 
of  suits.  If  such  averment  is  not 
made,  the  bill  is  fatally  defective  on  de- 
murrer, when  the  avoiding  of  a  multi- 
plicity of  suits  is  the  only  ground  for 
equitable  interference  on  the  face  of 
the  bill;  but  if  such  averment  is 
omitted,  the  court  will  not  dismiss  the 
bill  absolutely  in  every  case  but  will 
give  the  plaintiffs  leave  to  amend  the 
bill  by  insertion  of  such  averment,  pro- 
vided the  so  doing  does  not  alter  the 
character  and  objects  of  the  suit  so  as 
to  make  it  essentially  a  new  suit.  Wil- 
liams V.  County  Court,  26  W.  Va.  488, 
53  Am.  *  Rep.  94,  citing  Doonan  v. 
Board  of  Education,  9  W.  Va.  246;  Mc- 
Clung  V.  Livesay,  7  W.  Va.  329. 


j.  After  Discovered  Matter. 

The  matter  of  amendments  is  largely 
within  the  discretion  of  the  trial  court. 
After  a  case  has  been  decided,  how- 
ever, it  is  not  error  to  refuse  to  allow 
an  amended  bill  to  be  filed,  when  it 
does  not  appear  from  such  amended 
bill  or  otherwise,  that  the  new  matter 
set  up  by  it  was.  discovered  after  the 
original  bill  was  filed.  Vashon  v.  Bar- 
rett, 99  Va.  344,  38  S.  E.  200,  citing 
Alsop  r.  Catlett,  97  Va.  364,  34  S.  E. 
48. 

k.    Where  Original  Bill  is  Groundless. 

An  amended  bill  is  not  to  be  filed,  if 
it  shows  that  the  original  bill  is 
groundless,  or  presents  a  new  and  dis- 
tinct matter  of  controversy.  The  legit- 
imate functions  of  an  amended  bill 
are,  to  bring  before  the  court  other 
parties,  and  to  explain  and  set  forth 
more  fully  the  matters  of  the  original 
bill,  or  matters  connected  with  the 
original  bill  which  should  be  brought 
into  the  litigation.  Lambert  v,  Jones, 
2  Pat.  &  H.  144. 

Where  a  decree  is  reversed,  because 
it  is  founded  on  matters  not  stated  in 
the  bill,  and  it  appears  upon  the  rec- 
ord the  bill  can  not  be  amended  so  as 
to  justify  any  decree  thereon,  the  ap- 
pellate court  on  reversing  the  decree 
will  dismiss  the  bill.  Bier  v.  Smith, 
25  W.  Va.  830. 

1.    Where  Original    Bill    States    Case 
Vaguely. 

Where  the  plaintiff  has  shown  a 
right  of  relief  against  parties  before 
the  court,  but  has  stated  his  case  so 
vaguely  as  not  to  justify  a  decree  in 
his  favor,  or  has  omitted  to  make  other 
necessary  parties,  the  bill  ought  not  to 
be  dismissed,  but  he  should  be  per- 
mitted to  amend  his  bill,  making  its 
allegations  more  distinct,  and  making 
the  necessary  parties.  And  in  such 
ca^e  the  appellate  court  will  reverse 
any  decree  entered  in  favor  of  the 
plaintiff,  and  will  send  the  case  back 
with  directions  that  the  plaintiff  have 
leave    to    amend    his    bill.    Welton    v. 
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Hutton,  9  W.  Va.  339,  citing  Baker  v. 
Baker,  3  Munf.  222;  Jameson  v.  Desh- 
ields,  3  Gratt.  13. 

Where  in  a  suit  in  equity,  the  rights 
of  the  parties  involve  the  decision  of 
questions  which  were  not  put  in  issue 
by  the  pleadings,  or  so  vaguely  and 
uncertainly  as  not  to  inform  the  op- 
posite party  of  what  were  the  issues 
between  them,  so  that  he  might  pre- 
pare his  case  in  a  way  to  secure  a  full 
investigation  by  the  court,  and  a  de- 
cision according  to  the  very  right  of 
the  case,  and  which  would  do  justice 
to  all  concerned,  the  appellate  court 
will  reverse  the  decree  of  the  court  be- 
low, and  send  the  cause  back,  will  leave 
to  the  parties  to  amend  their  pleadings. 
Nash  V.  Nash,  28  Gratt.  686. 

Uncertain  Statement  of  Claim 
against  Estate. — Where  an  executor  has 
a  claim  against  the  estate  of  his  testa- 
tor, depending  on  a  quantum  meruit 
only,  he  may  exhibit  a  bill  in  equity 
against  his  coexecutors  and  legatees,  to 
have  such  claim  established  and  fixed 
at  a  certain  sum.  In  such  case,  he 
ought  to  state  the  claim  with  reason- 
able certainty,  by  setting  forth  his 
own  estimate  of  his  services;  but, 
should  he  fail  to  do  so,  his  bill  ought 
not  to  be  dismissed,  but  leave  to  amend 
it  should  be  granted  on  motion. 
Baker  v.   Baker,  3  Munf.  222. 

Bill  to  Impeach  Settled  Account. — 
A  bill  alleges  matters  as  grounds  for 
impeaching  or  setting  aside  a  settled 
account,  and  all  of  those  matters  are 
denied  by  the  answer;  but  an  order 
of  account  being  made,  proofs  are  ad- 
duced, which,  though  they  do  not  sus- 
t.'iin  the  specific  objections  taken  in  the 
bill,  ascertain  that  the  settlement  may 
be  justly  surcharged  in  other  respects. 
Held,  although,  according  to  the 
strictest  and  most  formal  practice,  the 
plaintiff  may  be  required  to  amend  his 
bill  and  urge  therein  the  objections  to 
the  settlement  shown  by  the  evidence, 
yet  it  is  competent  to  the  court  to  dis- 
pense  with   this   proceeding,   and   per- 


mit the  plaintiff  to  proceed  in  respect 
to  the  objections  shown  by  the  evi- 
dence, in  like  manner  as  if  they  had 
been  noticed  by  the  bill.  Shugart  v. 
Thompson,  10  Leigh  434. 

Bill  for  an  Account. — Upon  a  general 
bill  for  an  account,  a  defendant  may 
set  up  in  his  answer  as  a  bar  or  defense 
a  stated  or  settled  account,  and  if,  upon 
issue  joined  upon  the  answer,  it  is 
found  to  be  true,  the  court  may  give 
leave  to  the  plaintiff  to  amend  his  bill, 
and  to  surcharge  and  falsify  the  stated 
or  settled  account,  by  pointing  out  or 
indicating  specifically  any  terms  of  er- 
ror, mistake,  or  omission  existing 
therein.  McNeel  v.  Baker,  6  W.  Va. 
153. 

A  bill  filed  to  subject  heirs  to  the 
payment  of  the  bond  of  their  ancestor 

does  not  allege  that  the  heirs  are 
bound  in  the  bond,  but  makes  the 
bond  an  exhibit  with  the  bill.  The 
answer  does  not  admit  or  deny  that 
the  heirs  are  bound  in  the  bond;  and 
j  before  the  cause  is  heard  the  bond  is 
lost  out  of  the  papers  in  the  cause. 
There  is  proof  of  the  existence  of  the 
bond,  but  no  proofs  on  the  question 
whether  the  heirs  were  bound  by  it; 
nor  is  that  question  made  in  the  court 
below;  but  a  decree  is  made  against 
the  heir.  It  was  held,  that  although 
this  court  will  reverse  the  decree  for 
want  of  the  proof  that  the  heir  is  bound, 
the  cause  will  be  sent  back  to  give  the 
plaintiff  an  opportunity  to  amend  his 
bill,  and  show  that  the  heir  was  bound 
in  the  bond.  Piper  v.  Douglas,  3  Gratt. 
371. 

m.  Insufficient  Allegations  in  Original 
Bill. 
When  a  bill  contains  sufficient  alle- 
gations for  one  character  of  relief 
sought,  and  insufficient  for  others,  and 
the  circuit  court  overrules  a  demurrer 
thereto,  and  grants  relief  to  the  full 
extent  of  the  prayer  of  such  bill,  this 
court  will  reverse  the  decrees  entered, 
sustain  the  demurrer  in  part,  and  re- 
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mand  the  cause,  with  leave  to  the 
plaintiff  to  amend.  Billingsley  v. 
Menear,  44  W.  Va.  651,  30  S.  E.  61, 
citing  Morgan  v,  Morgan,  42  W.  Va. 
542,  26  S.  E.  294. 

If  a  bill  in  chancery  sets  out  several 
claims  for  equitable  relief,  some  of 
which  are  inequitable,  and  others  defi- 
cient for  want  of  sufficient  allegations, 
on  demurrer  thereto  the  bill  should  be 
dismissed  as  to  the  inequitable  claims, 
and  allowed  to  be  amended  as  to  such 
as  are  apparently  equitable,  but  defect- 
ively stated.  Morgan  v,  Morgan,  42 
W.  Va.  542,  26  S.  E.  294. 

Cause  of  Action  Imperfectly  Stated. 

— Where  a  bill  is  insufficient  but  the 
proof  shows  the  plaintiff  is  entitled  to 
relief  upon  the  cause  of  action  im- 
perfectly stated  in  the  bill,  and  the  de- 
cree is  reversed,  the  cause  will  be 
remanded,  with  leave  to  amend  the  bill. 
McClain  v.  Batton,  50  W.  Va.  121,  40 
S.  E.  509. 

"But,  as  the  plaintiff  has  made  out  a 
case,  which,  upon  a  proper  bill,  would 
entitle  him  to  relief,  he  must  be  per- 
mitted to  amend  his  bill  by  sufficiently 
pleading  the  tender  which  can  only  be 
done  by  offering  to  pay  the  purchase 
money,  taxes,  and  cost,  and  bringing 
the  money  into  court.  That  leave  to 
amend  may  be  given  on  reversing  a  de- 
cree in  a  case  in  which  the  proof 
shows  good  cause  for  relief  upon  the 
general  cause  of  action  set  up  in  the 
bill,  but  the  allegations  of  the  bill  are 
insufficient,  is  well  settled.  Lamb  v. 
Laughlin,  25  W.  Va.  300."  McClain  v. 
Batton,  50  W.  Va.  121,  40  S.  E.  509. 

Failure  to  Set  Out  Title  to  Subject  of 
Controversy. — If  a  bill  on  its  face 
shows  that  the  plaintiff  would  be  en- 
titled to  relief,  if  he  had  set  out  his 
title  to  the  subject  of  controversy 
which  he  had  apparently  failed  to  do 
accidentally,  he  ought  to  be  permitted 
to  amend  his  bill  before  it  is  dismissed 
on  demurrer.  Shonk  v.  Knight,  12  W. 
Va.  667. 


n.  To  Treat  Bill  of  Review  as  Original 
BiU. 
Where  a  bill  of  review  is  filed  in  a 
cause  to  set  aside  certain  decrees 
therein,  alleged  to  have  been  procured 
by  fraud,  and  a  demurrer  is  sustained 
to  the  bill  as  a  bill  of  review;  and  the 
plaintiff  therein  asks  leave  to  amend 
the  same,  and  have  it  taken  and  treated 
as  an  original  bill,  for  the  purpose  of 
setting  aside  the  decrees  for  fraud;  and 
the  bill  can  be  so  amended  as  to  make 
it  a  bill,  sufficient  in  substance  for  the 
purpose  sought,  it  is  error  in  the  court 
to  refuse  to  allow  such  amendment  to 
be  made  therein,  and  to  treat  the  same 
when  so  amended  as  an  original  bill. 
Law  V.  Law,  55  W.  Va.  4,  46  S.  E.  697. 
o.  Amendment  to  Conform  to  Proof. 

A  plaintiff  in  equity  can  not  obtain 
relief  by  alleging  one  ground  or  state 
of  facts  on  which  he  claims  the  relief 
in  his  bill  and  by  his  proofs  establish- 
ing a  different  ground  or  state  of  facts 
entitling  him  to  relief.  The  allegata 
and  the  probata  must  correspond  in  all 
material  respects,  or  relief  will  be  de- 
nied. But  if  in  such  case  the  proofs 
show  that  the  plaintiff  has,  a  cause 
which  entitles  him  to  relief,  that  it  is 
of  a  similar  nature  to  that  alleged  in  his 
bill,  and  such  as  might  be  made  avail- 
able by  proper  amendments  to  his  bill, 
the  court  on  the  hearing  should  not 
dismiss  his  bill  without  giving  him  an 
opportunity  to  amend  within  a  rea- 
sonable time.  Doonan  v.  Glynn,  26  W. 
Va.  225,  citing  Lamb  v.  Cecil,  25  W. 
Va.  288,  298;  Ratliff  v.  Sommers,  55  W. 
Va.  30,  46  S.  E.  712.  See  ante,  "Amend- 
ments to  Conform  to  Proof — Variance," 
II,  C. 
p.   Prayer  for  Relief. 

A  prayer  for  general  relief  may  be 
added  by  amendment  or  amended  bill. 
McCrum  v.  Lee,  38  W.  Va.  583,  18  S. 
E.  757;  Hanby  v.  Henritze,  85  Va.  177, 
7  S.  E.  204.  See  the  title  PR.A.YERS 
FOR  RELIEF. 

A  trust  creditor  and  the  trustee,  to 
whom   the    property   had   been    turned 
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over  by  the  trust  debtor  to  sell,  file  a 
bill  of  injunction  to  restrain  a  third 
party  from  wrongfully  removing  the 
trust  property  out  of  the  state,  but  do 
not  pray  for  general  relief.  It  was  held 
that,  if  the  plaintiffs  desire  any  relief 
proper  to  be  given  in  the  case  as  made, 
other  than  that  specially  prayed  for, 
the  bill  must  contain  a  prayer  for  gen- 
eral relief,  but  such  general  prayer  may 
be  added  by  amendment  or  amended 
bill.  McCrum  v.  Lee,  38  W.  Va.  583, 
18  S.   E.  757. 

Bill  to  Sell  Reversion  of  Homestead. 
—Where  a  homestead  exemption  ex- 
pires pending  a  bill  to  sell  the  rever- 
sion of  the  homestead,  the  bill  may  be 
so  amended  as  to  pray  for  a  sale  of 
the  entire  estate.  Hanby  v.  Henritze, 
85  Va.  177,  7  S.  E.  204. 

Bill  for  Specific  Performance  to  Bill 
for  Rescission.— A  court  of  equity  in  a 
suit  for  specific  performance,  may  allow 
the  plaintiff  to  amend  his  bill  and  ask, 
and  in  a  proper  case  in  the  exercise 
of  a  sound  discretion  there  may  be  de- 
creed, a  rescission  of  the  contract. 
When  it  appears  in  the  progress  of 
the  suit  upon  a  bill  filed  for  the  specific 
execution  of  a  contract  for  an  exchange 
of  lands  that  the  defendant  cannot 
comply  with  his  contract,  the  plaintiff 
may  be  allowed  to  amend  his  bill  and 
ask  for  a  rescission  of  the  contract. 
Parrill  v.  McKinley,  9  Gratt.  1;  Ferry 
V.  Clarke,  77  Va.  397. 

But  where,  by  the  conduct  of  him 
thus  amending  and  asking  rescission, 
the  specific  performance  of  the  con- 
tract has  become  impossible,  rescission 
will  be  denied.  Ferry  v.  Clarke,  77  Va. 
397. 

q.  Misjoinder  and  Nonjoinder  of  Par- 
ties. 
Misjoinder  and  nonjoinder  of  parties 
to  a  bill  in  chancery  are  merely  formal 
defects;  therefore  an  amendment  is 
properly  allowed.  Morrison  v.  House- 
holder, 79  Va.  627,  citing  Sillings  v. 
Bumgardner,  9  Gratt.  273;  Holland  v. 
Trotter.  22  Gratt.  136;  Belton  v.  Apper- 


son,  26   Gratt.  207;   Hurt  v.  Jones,  75 
Va.  341;  Smith  v.  Smith,  4  Rand.  95. 

Omission  of  Proper  Parties. — Where 
the  plaintiff  has  shown  a  right  to  relief 
against  parties  before  the  court,  but 
has  omitted  to  make  other  necessary 
parties,  there  the  bill  will  not  be  dis- 
missed; but  he  will  be  permitted  to 
amend  his  bill,  and  add  the  necessary 
parties.  And  in  such  a  case,  the  ap- 
pellate court,  if  there  be  a  defect  of 
parties,  will  send  the  case  back  to  the 
court  below.  Jameson  v.  Deshields,  3 
Gratt.  4;  Holland  v.  Trotter,  22  Gratt. 
136;  Kinney  v.  Craig,  103  Va.  158,  48 
S.  E.  864;  Yates  v.  Law,  86  Va.  117,  9 
S.  E.  508;  Hyrc  v.  Lambert,  37  W.  Va. 
26,  16  S.  E.  446;  Sillings  v.  Bumgard- 
ner, 9  Gratt.  273;  Stephenson  v.  Tavern- 
ers,  9  Gratt.  398;  Mosby  v.  Withers,  80 
Va.  82;  Welton  v.  Hutton,  9  W.  Va. 
339;  Allen  v.  Smith,  1  Leigh  231;  Petty- 
john V.  Burson,  2  Va.  Dec.  167;  Hous- 
ton V.  McCluney,  8  W.  Va.  135;  Harmi- 
son  V.  Loneberger,  11  W.  Va.  175; 
Ratliff  V.  Sommers,  55  W.  Va.  30,  46 
S.  E.  712;  Robinson  v.  Shacklett,  29 
Gratt.  99. 

Where  the  plaintiff  has  shown  a 
right  to  relief  against  the  defendants 
before  the  court,  his  bill  ought  not  to 
be  dismissed,  because  the  proper  relief 
cannot  be  extended  to  him,  in  conse- 
quence of  his  omission  to  make  other 
necessary  parties.  In  that  case  the 
plaintiff  should  have  leave  to  amend  his 
bill.  Jameson  v.  Deshields,  3  Gratt.  12. 
But  where  a  plaintiff  in  equity  has 
shown  no  right  to  relief,  an  appellate 
court  will  not  reverse  a  decree  dis- 
missing his  bill,  although  all  the  par- 
ties directly  interested  in  the  subject 
matter  were  not  before  the  court, 
Mitchell  V.  Chancellor,  14  W.  Va.  22. 

By  the  rules  of  equity  practice  and 
by  the  express  provision  of  §  58,  ch. 
125,  of  the  W.  Va.  Code,  when  in  any 
case  the  complete  determination  of  the 
controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court 
may  cause  them  to  be  made  parties  by 
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amendment  to  the  action  or  the  suit 
Gall  V.  Gall,  50  W.  Va.  523,  40  S.  E. 
380,  citing  Smith  v.  Parsons,  33  W. 
Va.  644,  11  S.  E.  68. 

Bill  to  Set  Aside  Judicial  Sale.— A 
bill  in  chancery  by  proper  allegations 
should  show  on  its  face  that  proper 
parties  are  made  to  the  suit;  and  if  it 
claims  to  have  set  aside  a  sale  made  un- 
der a  decree  in  another  chancery  cause, 
which  is  ended,  for  fraud  or  for  other 
reasons,  and  that  a  resale  should  be 
made  of  the  land,  and  the  proceeds 
should  be  distributed  among  the  par- 
ties entitled  to  such  proceeds,  so  much 
of  the  substance  of  such  chancery  cause 
and  the  decrees  in  it,  as  will  fully  show 
the  character  of  such  suit  and  its  ob- 
jects, and  especially  as  will  show  the 
parties  interested  in  such  suit  and  sale 
and  the  dispositions  of  the  proceeds, 
if  made  by  the  court,  should  be  set  out, 
so  as  to  give  the  court  definite  informa- 
tion as  to  these  matters.  If  this  be  not 
done,  where  there  is  a  demurrer  to  such 
bill  setting  out  as  grounds  of  demurrer 
only  such  grounds,  as  affect  the  merits 
of  the  cause,  and  not  that  the  proper 
parties  do  not  appear  to  be  before  the 
court,  and  the  bill  shows  on  its  face  a 
cause,  which  should  be  considered  on 
its  merits,  if  the  proper  parties  appeared 
to  be  before  the  court,  and  these  neces- 
sary allegations  were  made,  the  court 
should  give  leave  to  the  plaintiff  to 
amend  the  bill,  and  not  decide  the 
cause,  while  in  this  condition,  by  sus- 
taining the  demurrer  and  dismissing 
the  bill;  and  if  it  does,  and  the  plain- 
tiff appeals,  the  decree  will  be 
reversed,  and  costs  will  be  given  to  the 
appellants;  but  if  the  court  does  give 
the  plaintiff  leave  to  amend  his  bill 
and  he  declines  to  do  so  and  appeals 
to  the  court,  such  decree  of  the  cir- 
cuit court  will  be  affirmed.  McKay  v. 
McKay,  28  W.  Va.  514. 

Multifariousness. — Amended  bills  are 
not  multifarious  if  the  new  parties  and 
matters  were  necessary.  Dobyns  v. 
Rawley,  76  Va.  537.  See  the  title 
MUI^TIFARIOUSNESS. 


Petition  by  One  Not  Party.— Where 
a  petition  is  filed  in  a  suit  in  equity 
by  one  not  a  party  to  it,  and  whose 
rights  are  not  mentioned  in  the  bill, 
and  such  petition  asks  relief  touching 
the  subject  matter  of  the  bill,  and  such 
petition  discloses  an  interest  in  the  pe- 
titioner in  such  matter  hostile  to  the 
claim  of  the  plaintiff,  the  plaintiff  must 
file  an  amended  bill  to  bring  the  peti- 
tioner and  his  claim  before  the  court 
before  there  can  be  an  adjudication  of 
the  plaintiff's  rights.  The  mere  petition 
does  not  make  the  petitioner  a  party 
for  the  purposes  of  decree.  Gall  v. 
Gall,  50  W.  Va.  523,  40  S.   E.  380. 

A  demurrer  to  a  bill  for  want  of  par- 
ties should  properly  name  the  neces- 
sary parties  defendant,  who  have  been 
omitted  so  as  to  enable  the  plaintiff  to 
amend  his  bill  and  call  the  attention 
of  the  court  to  this  defect;  and  if  it 
does  not,  the  demurrant  cannot  com- 
plain that  the  demurrer  is  not  sus- 
tained; but  the  court  ought  in  the  final 
hearing  of  the  cause,  though  the  de- 
murrer has  been  overruled,  to  decline 
to  determine  the  cause  on  its  merits, 
until  the  necessary  parties  defendant 
have  been  brought  before  the  court  by 
an  amendment  of  the  bill  and  have 
been  given  the  opportunity  to  be 
heard.  Robinson  v.  Dix,  18  W.  Va. 
528. 

Omission  of  Party  Defendant. — Upon 
a  bill  in  chancery  against  one  defendant, 
on  her  filing  an  answer  and  stating 
facts  which  show  that  a  third  party 
ought  to  have  been  made  a  defendant, 
the  court  simply  orders  this  third  per- 
son to  be  made  a  defendant,  process 
issues  against  him  and  is  served  upon 
him;  but  the  original  bill  was  not 
amended,  and  in  it  there  were  no  alle- 
gations against  this  person,  and  no  re- 
lief was  prayed  against  him;  evidence 
is  taken  to  prove  the  facts  alleged  in 
the  answer,  which  show  the  interest 
in  the  suit  of  this  third  person  and  a 
commissioner  of  the  court  reports  the 
facts  to  the  court,  after  he  had  served 
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a  notice  on  this  third  person  that  the 
matter  was  before  him  and  he  would 
report  thereon;  this  third  person  never 
appeared  in  the  suit.  It  was  held,  the 
court  had  no  jurisdiction  over  him, 
and  could  in  such  a  case  render  no  de- 
cree against  him,  and  if  it  did  so,  such 
decree  was  a  mere  nullity.  McCoy  v. 
Allen,  16  W.  Va.  724. 

Where  a  person  who  files  his  pe.ition 
asking  to  be  admitted  as  a  party  de- 
fendant in  a  pending  suit  in  equity,  in 
which  no  allegation  is  made  naming  or 
referring  to  him  in  any  way,  and  no 
relief  is  prayed  against  him,  and  he  is 
admitted  to  become  such  party  de- 
fendant, he  does  not  become  a  party 
in  the  cause  until  he  has  been  made  a 
party  by  some  allegation  in  the  bill 
as  amended.  Shinn  v.  Board  of  Edu- 
cation, 39  W.  Va.  497,  20  S.  E.  604. 

Introduction  of  New  Plaintiffs. — It  is 
the  constant  practice  of  the  courts  of 
chancery  to  allow  amendments  to  bills 
by  the  introduction  of  new  plaintiffs, 
where  the  purposes  of  justice  require 
it,  and  an  amended  bill  may  be  filed  in 
the  name  of  parties  plaintiff  not  men- 
tioned in  the  original  bill.  Coffman  v. 
Sangston,  21  Gratt.  263,  citing  Sillings 
V.  Bumgardner,  9  Gratt.  273;  Burlew 
V.  Quarrier,  16  W.  Va.  108. 

A  bill  to  marshal  assets  and  for  their 
administration  should  be  on  behalf  of 
the  plaintiff  and  all  other  creditors,  and 
the  heirs  and  devisees  of  the  testator 
should  be  parties.  But  if  the  proper 
parties  are  not  made,  the  bill  should 
not  be  dismissed;  but  the  plaintiff 
should  have  leave  to  amend  and  make 
the  proper  parties,  unless  a  decree  for 
an  account  had  been  made  in  some 
other  creditor's  suit  having  the  same 
object.  Stephenson  v.  Taverners,  9 
Gratt.  398. 

When  suit  is  brought  to  enforce  a 
vendor's  lien,  and  sales  have  been  made 
by  the  vendee  of  portions  of  the  land 
against  which  the  lien  is  sought  to  be 
enforced,  and  the  plaintiff  files  an 
amended  bill,  making  the  purchasers  of 


such  portions  parties  defendant,  but 
fails  to  set  out  in  such  amended  bill 
the  interests  of  such  parties,  and  the 
dates  of  their  respective  purchases,  by 
exhibiting  copies  of  the  conveyances  to 
them,  or  otherwise,  such  amended  bill 
is  demurrable.  McGlaughlin  v.  Mc- 
Graw,  44  W.  Va.  715,  30  S.  E.  64. 

Bill  by  Guardian  of  Infant  Distrib- 
utee.— A  husband  of  one  distributee 
who  was  also  one  of  the  personal  repre- 
sentatives and  gruardian  of  the  other 
distributee,  files  a  bill  in  his  own 
name  as  guardian  of  the  infant  distrib- 
utee, against  the  other  personal  repre- 
sentative and  the  sureties,  charging 
that  the  personal  representative  was  in- 
debted to  the  estate  and  insolvent;  and 
asking  a  decree  against  the  sureties. 
There  is  a  decree  accordingly  in  the 
court  below.  Upon  appeal  the  decree 
is  reversed  for  want  of  proper  parties, 
but  the  husband  having  an  interest  in 
right  of  his  wife,  the  bill  is  not  dis- 
missed, but  is  sent  back,  that  he  may 
amend  his  bill  and  make  proper  par- 
ties. Sillings  V.  Bumgardner,  9  Gratt. 
273. 

Plaintiffs  in  Ejectment. — When  one 
or  more  plaintiffs  have  been  named  in 
the  declaration  in  ejectment,  and  it  is 
afterwards  discovered  or  supposed  that 
other  persons  may  have  the  right,  the 
same  reason  that  authorizes  the  joinder 
of  several  different  persons,  not  claim- 
ing jointly  or  in  common,  in  an  origi- 
nal declaration,  admits  the  introduction 
of  new  plaintiffs  by  an  amendment. 
Strader  v.  Goff,  6  W.  Va.  257. 

Heirs  of  Decedent — Tax  Sales. — 
Where  a  tract  of  land  owned  by  the 
heirs  of  a  decedent  was  sold  by  the 
sheriff  for  the  nonpayment  of  taxes  as- 
sessed thereon  against  them  as  such 
heirs,  and  at  such  sale  the  same  was 
purchased  in  his  own  name  by  one  of 
such  heirs,  to  whom  the  same  was 
afterwards  regularly  conveyed  by  the 
recorder  of  the  proper  county,  such 
purchase  and  conveyance  vested  in  such 
purchaser  the  legal  title  to  the  land,  as 
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the  same  was  vested  in  the  heirs  at 
the  commencement  of  the  year  in  which 
the  taxes  were  assessed,  for  the  non- 
payment whereof  the  same  was  sold. 
Many  years  after  such  purchaser  had 
obtained  such  deed,  and  after  a  cred- 
itors' bill  to  subject  the  land  to  the 
payment  of  his  debts  had  been  pending 
for  eleven  years,  certain  pendente  lite 
purchasers  of  the  interest  of  one  of  the 
heirs  of  such  decedent,  none  of  whom 
were  parties  to  that  suit,  filed  their  pe- 
tition therein,  claiming  the  interest  of 
the  heirs  in  the  land,  and  praying  to 
be  made  defendants  thereto,  and  that 
their  rights  therein  might  be  protected 
from  the  claims  of  the  creditors,  which 
petition  the  court  dismissed.  Held, 
(1)  it  was  the  duty  of  the  court  to  re- 
quire the  plaintiff  to  amend  his  bill  by 
making  defendants  all  the  heirs  of  such 
decedent,  or  those  claiming  under 
them,  and  to  proceed  to  ascertain  the 
true  state  and  condition  of  the  title  of 
the  purchaser  thereto  before  directing 
a  sale  of  any  portion  thereof  for  the 
benefit  of  his  creditors;  (2)  the  court 
erred  in  dismissing  their  petition.  Kan. 
Val.  Bank  v.  Wilson,  29  W.  Va.  645,  2 
S.  E.  768. 

Suit  to  Set  Aside  Fraudulent  Convey- 
ance.— Where  in  a  suit  brought  by  a 
judgment  creditor  to  sell  the  lands  of 
his  debtor  for  the  payment  of  his 
judgment,  the  plaintiff  seeks  to  set 
aside  as  fraudulent  and  void  certain 
deeds  alleged  to  have  been  made  by  the 
judgment  debtor  with  intent  to  hinder, 
delay  and  defraud  the  plaintiff  in  the 
collection  of  the  debt,  if  one  of  the 
alleged  fraudulent  alienees  as  parties 
appears  on  the  face  of  the  bill,  it  will 
for  that  cause  be  demurrable,  and  the 
defect  uiay  be  ♦^"ken  advantage  of  by 
demurrer  or  at  the  hearing  of  the 
cause.  But  where  the  demurrer  for 
such  cause  is  sustained,  the  plaintiff 
should  have  leave  to  amend  his  bill. 
Pappenheimer  v.  Roberts,  24  W.  Va. 
702. 

How  New  Parties  Introduced. — 
When  a  person  files  his  petition  to  be 


idmitted  as  party  in  a  pending  suit  in 
equity,  in  which  no  allegation  is  made 
naming  or  referring  to  him  in  any  way, 
and  no  relief  is  prayed  against  him, 
md  he  is  admitted  to  become  such 
party,  until  he  has  been  made  a  party 
by  some  allegation  in  the  bill  as 
amended,  he  does  not  become  a  party. 
See  also,  McCoy  v.  Allen,  16  W.  Va. 
724;  Gall  v.  Gall,  50  W.  Va.  523,  40  S. 
E.  380;  Shinn  v.  Board  of  Education, 
39  W.  Va.  497,  20  S.   E.  604. 

Effect  of  Adding  New  Parties. — 
Whenever  new  parties  are  made,  both 
parties  have  liberty,  if  they  desire  it, 
to  amend  and  modify  their  pleadings, 
so  as  to  exhibit  the  case  as  they  may 
desire  respectively  to  present  it.  Dab- 
ney  v.  Preston,  25  Gratt.  838. 

Unreasonable  Delay. — If  an  injuncr 
tion  be  obtained  to  stay  proceedings  on 
a  judgment  or  decree,  and  the  plain- 
tiff neglects  for  an  unreasonable  length 
of  time  to  summon  other  defendants, 
or  to  have  an  order  of  publication,  or 
to  amend  his  bill,  when  he  knows  there 
are  other  necessary  defendants  in  the 
cause,  or  otherwise  unnecessarily  fails 
to  expedite  the  suit,  the  court  will,  on 
motion  of  the  defendant,  even  before 
the  answer  is  filed,  dissolve  the  injunc- 
tion because  of  such  unreasonable  de- 
lay caused  by  the  plaintiff's  negligence 
in  preparing  his  case.  McCoy  v.  Mc- 
Coy, 29  W.  Va.  794,  2  S.  E.  809. 

Remand  of  Cause  with  Leave  to 
Amend. — Where  the  plaintiff  has  shown 
a  right  to  relief  against  the  parties  be- 
fore the  court,  his  bill  ought  not  to  be 
dismissed,  because  the  proper  relief 
cannot  be  extended  to  lim,  in  conse- 
quence of  his  omission  to  make  other 
necessary  parties,  but  he  should  be  per- 
mitted to  amend  his  bill.  And  in  such 
case  the  appellate  court  will  reverse  any 
decree  entered  in  favor  of  the  plain- 
tiff, and  will  send  the  case  back  with 
directions  that  the  plaintiff  have  leave 
to  amend  his  bill.  Mitchell  v.  Chan- 
cellor, 14  W.  Va.  27;  Rowland  v.  Row- 
land, 11  W.  Va.  274;  Hill  v.  Proctor, 
10  W.  Va.  78;  Welton  v.  Hutton,  9  W. 
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Va.  343;  Rcxroad  v.  Wells,  13  W.  Va. 
820.  The  above  cases  cite  Jameson  v. 
Deshields,  3  Gratt.  4,  in  support  of  this 
proposition. 

Where  it  appears  that  the  plaintiff 
has  an  interest  im  the  suit,  but  the 
proper  parties  are  not  before  the  court, 
the  cause  will  be  remanded  and  the 
plaintiff  allowed  to  amend  his  bill.  Sill- 
ings  V.  Bumgardner,  9  Gratt.  273;  Coff- 
man  v.  Sangston,  21  Gratt.  269;  Dab- 
ney  v.  Preston,  25  Gratt.  841;  Belton 
V.  Apperson,  26  Gratt.  222;  Stewart  v. 
Thornton,  75  Va.  215;  Morrison  v. 
Householder,  79  Va.  629;  Keyser  v, 
Renner,  87  Va.  250,  12  S.  E.  406. 

Where  necessary  parties,  as  dis- 
closed by  the  record,  are  not  before 
the  court,  a  decree  affecting  their  rights 
will  be  reversed  and  the  cause  re- 
manded for  an  amended  bill  bringing 
them  and  their  rights  in,  without  pass- 
ing on  the  merits.  Gall  v.  Gall,  50  W. 
Va.  523,  40  S.  E.  380. 

Effect  of  Failure  to  Exercise  Option 
to  Amend.— Where  all  the  facts  es- 
sential to  the  granting  of  the  proper 
relief  to  the  complainant  are  fully  set 
out  in  the  bill,  if  the  proper  parties  are 
not  before  the  court,  a  demurrer  to  the 
bill  should  be  sustained,  and  the  com- 
plainant permitted  to  amend  his  bill, 
and  bring  in  all  the  necessary  parties; 
but  if  he  declines  to  exercise  his  op- 
tion to  amend  his  bill,  the  general 
rule  in  such  a  case,  when  the  appellate 
court  is  of  the  opinion  that  the  demur- 
rer was  properly  sustained,  is  to  affirm 
the  decree  dismissing  the  suit  finally. 
But  if  on  this  ground  only  a  demurrer 
is  sustained,  the  decree  should  so  state, 
an  opportunity  should  again  be  given 
him  to  amend  his  bill  by  inserting  the 
proper  parties,  and  not  by  driving  him 
to  bring  a  new  suit,  the  general  rule  in 
equity  being  that  a  bill  is  never  dis- 
missed for  want  of  parties  alone. 
Van  Winkle  v.  Blackford,  33  W.  Va. 
573,  11  S.  E.  26,  citing  Pappenheimer 
V.  Roberts,  24  W.  Va.  702;  McKay  v. 
McKay,  28  W.  Va.  514. 


r.    Transposition  of  Parties. 

While  a  court  of  equity  will  gen- 
erally allow  the  amendment  of  a  bill 
by  the  transposition  of  a  party  from 
the  position  of  defendant  to  that  of 
plaintiff,  when  it  appears  to  be  neces- 
sary to  the  doing  of  complete  justice 
between  the  parties  in  the  cause,  still 
such  court  will  not  as  a  rule  direct 
such  amendment  by  transposition  of 
parties  simply  for  the  purpose  of  en- 
abling the  party  transposed  to  remove 
the  cause  into  another  and  foreign 
jurisdiction.  Burlew  v.  Quarrier,  16 
W.  Va.  108. 

It  is  also  the  practice  in  equity  to 
allow  amendments"  of  bills  by  trans- 
posing parties  from  plaintiff  to  defend- 
ant, and  vice  versa,  if  it  is  necessary 
to  do  complete  justice  between  the  par- 
ties. But  this  will  not  be  permitted  at 
the  mere  caprice  of  parties.  Burlew  v, 
Quarrier,  16  W.  Va.  108. 
s.  Making  New  or  Different  Case. 

A  bill  in  chancery  cannot  be  so 
amended  as  to  introduce  new  matter 
and  entirely  change  the  orij^inal  pur- 
pose of  the  suit,  and  have  relief  upon 
a  different  ground.  Edgell  v.  Smith, 
50  W.  Va.  349,  40  S.  E.  402;  Bird  v. 
Stout,  40  W.  Va.  43,  20  S.  E.  852; 
Piercy  v.  Beckett,  15  W.  Va.  444; 
Christian  r.  Vance,  41  W.  Va.  754,  24 
S.  E.  596;  Hurt  v.  Jones,  75  Va.  353; 
Sillings  V.  Bumgardner,  9  Gratt.  273; 
Coffman  v.  Sangston,  21  Gratt.  263;  Ew- 
ing  V,  Ferguson,  33  Gratt.  548;  Shen- 
andoah Valley  R.  Co.  v.  Griffith, 
76  Va.  913;  Hanby  v.  Henritze,  85  Va. 
177,  7  S.  E.  204;  Pettyjohn  v.  Burson, 
2  Va.  Dec.  167;  Lambert  r.  Jones,  2 
Pat.  &  H.  144;  Kinney  v.  Craig,  103 
Va.  158,  48  S.  E.  864;  Seborn  v.  Beck- 
with,  30  W.  Va.  774,  5  S.  E.  450;  Pick- 
ens V.  Knisely,  29  W.  Va.  1,  11  S.  E. 
932;  McCrum  v.  Lee,  38  W.  Va.  583, 
18  S.  E.  757;  Hyre  v,  Lambert,  37  W. 
Va.  26,  16  S.   E.  446. 

"*A  party  under  the  privilege  of 
amending  is  not  to  introduce  new  mat- 
ter which  would  constitute  a  new  bill. 
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Amendments  can  only  be  granted  when 
the  bill  is  defective  in  parties,  or  in 
prayer  for  relief,  or  in  the  omission  of 
or  mistake  as  to  a  fact  or  circum- 
stance connected  with  the  substance, 
but  not  forming  the  substance  itself, 
or  for  putting  in  issue  new  matter  to 
meet  proper  allegations  in  the  answer.' 
Opinion  of  Johnson,  J.,  in  Piercy  v. 
Beckett,  15  W.  Va.  444."  Hanby  v, 
Henritze,  85  Va.  177,  7  S.   E.  204. 

"In  Belton  v.  Apperson,  26  Gratt. 
207,  it  was  held,  that  'the  rule  in  equity 
in  regard  to  amendments  is,  that  they 
may  be  made,  when  the  bill  is  defect- 
ive in  its  prayer  for  relief  or  in  the 
omission  or  mistake  of  some  fact  or 
circumstance  connected  with  the  sub- 
stance of  the  case  but  not  forming  the 
substance  itself.  The  plaintiff  will  not 
be  permitted  to  abandon  the  entire 
case  made  by  his  bill  and  make  a  new 
and  different  case  by  way  of  amend- 
ment. But  this  rule  has  been  much 
trenched  upon,  especially  in  the  states 
and  in  Virginia.'  See  also,  same  case, 
215,  216,  217  and  218.  Piercy  v.  Beck- 
ett, 15  W.  Va.  444."  Burlew  v.  Quar- 
ter, 16  W.  Va.  108. 

Amendments  of  pleadings  are  al- 
lowed which  have  for  their  object  the 
trial  and  determination  of  the  subject 
matter  of  the  controversy  upon  which 
the  suit  was  originally  based,  but 
amendments  will  not  be  allowed  which 
bring  into  the  case  a  new  and  substan- 
tive cause  of  action  different  from  that 
declared  on  and  intended  to  be  as- 
serted when  the  suit  was  brought.  If 
the  amendment  seeks  to  assert  rights 
and  enforce  claims  arisinfj  out  of  the 
same  transaction,  act,  agreement,  or 
obligation,  however  great  may  be  the 
difference  in  the  form  of  liability  as 
contained  in  the  amendment  from  that 
stated  in  the  original  bill,  it  will  not 
be  regarded  as  for  a  new  cause  of  ac- 
tion. Tidball  v.  Shenandoah  Nat. 
Bank,  100  Va.  741,  42  S.  E.  687,  citing 
New  River  Min.  Co.  v.  Painter,  100 
Va.  507,  42  S.  E.  300. 


When  the  proofs  in  a  cause  show 
that  the  plaintiff  had  a  cause  of  action 
which  entitled  him  to  relief,  that  it  is 
of  similar  nature  to  that  alleged  in  his 
bill,  and  such  as  might  be  made  avail- 
able by  proper  amendments  of  his  bill, 
the  court  will  not  dismiss  the  original 
bill  without  giving  plaintiff  an  oppor- 
tunity to  amend  within  a  reasonable 
time.  Doonan  v.  Glynn,  26  W.  Va.  225; 
Ratliff  V.  Sommers,  55  W.  Va.  30,  46  S. 
E.  712. 

"While  it  is  true  that  courts  of  equity 
in  this  and  other  states  of  the  union  are 
liberal  in  allowing  amendments,  they 
do  not  allow  amendments  to  the  extent 
of  making  a  new  case,  and  especially 
one  inconsistent  with  the  case  as  made 
by  the  original  bill.  Such  a  case,  we 
think,  was  made  by  the  original  bill 
and  petition  filed  in  this  case,  and  for 
that  reason  alone  both  were  properly 
dismissed.  The  question  as  to  what 
is  a  new  case,  and  the  extent  to  which 
amendments  are  allowed  in  equity,  is 
so  fully  discussed  by  Judge  Staples  in 
delivering  the  opinion  of  the  court  in 
Belton  V.  Apperson,  26  Gratt.  207,  and 
by  Judge  Burks  in  the  later  case  of 
Hurt  V.  Jones,  75  Va.  341,  that  we 
deem  it  unnecessary  in  this  connection 
to  do  more  than  to  refer  to  those 
cases."  Shenandoah  Valley  R 
Giiffith,  76  Va.  913. 

Multifariousness. — Where    it 

parent  from  the  whole    scope 

amended  bill  that  it  was  intended  to  ac 

complish    the    same    object    for    which 

the  original  bill  was  filed,  the  bill,  as 

I  amended,    will    not    be    deemoj    multi- 

j  farious,  although  there  may  be  particn- 

j  lar   charges  ■  in    the    amended    bill    ap- 

.  parently   intended   to   base   relief  on   a 

j  different  ground  from  that  stated  in  th- 

I  original   bill.     Hutchinson   v.    Maxwell 

100  Va.   169,  40  S.  E.  655. 

Bill  of  Review.— It  is  not  allowable 
in  a  bill  of  review  to  alleged  matters 
by  way  of  amendment  or  supplement  to 
the  original  bill  which  will  have  a  tend- 
ency   to    create    new    issues.     Such    a 


Co. 

is    ap- 
of    an 
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course  would  be  foreign  to  the  object 
of  a  bill  of  review.  Snyder  v,  Botkin, 
37  W.  Va.  355,  16  S.  E.  591.  See  the 
title  BILL  OF  REVIEW. 

Ground  of  Demurrer. — Under  the 
rules  and  practice  of  equity  pleading, 
where  the  amended  bill  is  a  radical  de- 
parture in  substance  from  the  original 
bill  and  makes  a  new  case,  this  is  a 
valid  ground  of  demurrer  to  the 
amended  bill.  Tennant  v.  Dunlop,  97 
Va.  234,  33  S.  E.  620;  Belton  v.  Apper- 
son,  26  Gratt.  207;  Parrill  v.  McKinley, 
9  Gratt.  1;  Ferry  v.  Clarke,  77  Va.  397; 
Hanby  v,  Henritze,  85  Va.  177,  7  S. 
E.  204;-  Hurt  v.  Jones,  75  Va.  341;  An- 
thony V.  Leftwich,  3  Rand.  238;  Edgcll 
V,  Smith,  50  W.  Va.  349,  40  S.  E.  402; 
Bird  V,  Stout,  40  W.  Va.  43,  20  S.  E. 
852. 

Bill  in  Nature  of  Original  Bill.— 
Where  a  second  bill  is  filed  in  a  cause 
making  new  parties,  presenting  dif- 
ferent issues,  and  seeking  wholly  dif- 
ferent objects  from  those  of  the  first 
bill,  such  bill  is  not  an  amendment  of 
or  supplemental  to  the  first  bill.  It  is 
at  Ic  t  in  the  nature  of  an  original 
bill,  and  while  the  two  suits  might, 
for  some  purposes,  be  heard  together, 
they  could  not  be  consolidated;  and, 
if  heard  together,  a  decree  dismissing 
one  of  them  could  not  affect  the  relief 
sought  in  the  other.  Smith  v.  Pyrites 
Mining,  etc.,  Co.,  101  Va.  301,  43  S.  E. 
564. 

Amendment  to  Promote  Fair  Hear- 
ing.— An  amended  bill  must  not  intro- 
duce another  and  different  cause  of 
suit  from  that  of  the  original  bill.  But 
an  amended  bill  is  no  departure  from 
the  original  if  it  tend  to  promote  a 
fair  hearing  of  the  matter  of  contro- 
versy on  which  the  suit  was  originally 
really  based,  provided  it  do  not  intro- 
duce a  new  substantive  cause  of  suit 
different  from  that  stated,  and  different 
from  that  intended  to  be  stated  in  the 
original  bill.  An  amended  bill  can  not 
be  allowed  containing  statements  in- 
consistent with  the  nature  of  the  origi- 


nal bill  or  changing  the  cause  of  suit. 
By  it  allegations  may  be  changed  or 
modified,  and  others  added,  provided 
the  identity  of  the  cause  of  suit  be 
preserved.  Bird  v.  Stout,  40  W.  Va. 
43,  20  S.  E.  852,  citing  Call  v.  Scott,  4 
Call  402;  Lamb  v.  Cecil,  28  W.  Va. 
653;  Kuhn  v.  Brownfield,  34  W.  Va. 
252,  12  S.  E.  519. 

In  Bird  v.  Stout,  40  W.  Va.  43,  20 
S.  E.  852,  it  was  held,  that  an  amended 
bill  must  not  introduce  another  and 
different  cause  of  suit  from  that  of 
the  original  bill;  but  an  amended  bill 
ii  no  departure  from  the  original  if  it 
tend  to  promote  a  fair  hearing  of  the 
matter  of  controversy  on  which  the 
suit  was  originally  really  based,  pro- 
vided it  do  not  introduce  a  new  and 
substantive  cause  of  suit  different  from 
that  stated,  and  different  from  that  in- 
tended to  be  stated,  in  the  original  bill. 
Edgell  V.  Smith,  50  W.  Va.  349,  40  S. 
E.  402. 

May  Introduce  New  Fact. — It  is  not 
error  to  allow  a  complainant  in  equity 
to  amend  his  bill  simply  to  introduce  a 
new  fact  which  does  not  render  the 
case  repugnant  to  the  case  as  origi- 
nally stated.  *  Baker  v.  Briggs,  99  Va. 
360,  38  S.  E.  277,  citing  Glenn  v. 
Brown,  99  Va.  322,  38  S.  E.  189. 

May  Alter  Frame  and  Structure  of 
Bill.— While  the  plaintiff  will  not  be 
permitted  to  make  a  new  case,  he  may 
so  alter  the  frame  and  structure  of  his 
bill  as  to  obtain  an  entirely  different 
relief  from  that  asked  for  originally. 
Belton  V.  Apperson,  26  Gratt.  217,  cit- 
ing Parrill  v.  McKinley,  9  Gratt.  1; 
Anthony  v.  Leftwich,  3  Rand.  238; 
Hanby  v,  Henritze,  85  Va.  177,  7  S. 
E.  204;  Kinney  v,  Craig,  103  Va.  158, 
48  S.  E.   864. 

Must  Be  Consistent  with  Original 
Bill. — An  amended  bill,  which  is  not 
repugnant  to  the  original  bill,  present- 
ing no  new  case,  and  is  only  ancillary 
to  the  original  bill  in  presenting  the 
case  made  by  it  more  fully  and  accu- 
rately   with    additional    averments,    to 
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the  end  that  there  may  be  a  decision  on 
the  merits,  and  complete  justice  done 
between  the  parties,  is  not  demurrable 
as  inconsistent  with  the  original  bill. 
Linn  V,  Carson,  32  Gratt.  170. 

Where  the  new  matter  alleged  in  an 
amended  bill  is  in  no  wise  repugnant 
to  the  original  bill,  but  is  in  addition 
thereto,  and  connected  with  the  alle- 
gations of  the  original  bill,  if  it  natu- 
rally grew  out  of  the  substance  of  that 
bill,  and  is  fairly  within  the  rule  of 
chancery  courts  governing  this  ques- 
tion, an  objection  taken  by  a  defend- 
ant in  the  court  below  to  filing  the 
amended  bill  ought  not  to  be  sustained, 
except  in  a  clear  case,  especially  where 
the  objection  is  made  for  the  first  time 
in  an  appellate  court.  Holland  v. 
Trotter,  22  Gratt.  136. 

Prayer  for  Special  Relief  in  the  Al- 
ternative.— A  complainant  who  is  un- 
certain as  to  the  specific  relief  to  which 
he  is  entitled  may  frame  the  prayer 
for  special  relief  in  the  alternative,  but 
the  special  relief  of  each  kind  must  be 
consistent  with  the  case  made  by  the 
bill.  In  the  case  in  judgment  the  origi- 
nal bill  charged  that  a  contract  of  sale 
of  personal  property  had  been  induced 
by  the  undue  influence,  misconduct,  and 
fraud  of  the  defendant,  and  the  speci- 
fic relief  prayed  for  was  the  actual 
value  of  the  property.  The  amended 
bill  repeats  the  charge  of  the  original 
bill  and  supplements  them  with  ad- 
ditional evidences  of  misconduct  and 
fraud  since  discovered,  and  prays  for 
a  rescission  of  the  contract;  that  the 
property  be  resold  and  the  proceeds 
divided  between  the  parties,  and  for  an 
account  of  profits.  This  is  not  a  new 
case,  nor  a  departure  from,  nor  incon- 
sistent with,  the  case  made  by  the 
original  bill.  The  gravamen  of  both 
bills  is  the  same  misconduct  and  fraud 
of  the  defendant.  Tennant  v.  Dunlop, 
97  Va.  234,  33  S.  E.  620. 

Bill  for  Partition  of  Land.— Where 
a  bill  filed  is  purely  for  partition  of 
land,  not  noticing  a  suit  in  which  the 


land  had  been  sold  under  the  decree  of 
a  court  of  equity,  and  the  court  has 
held  that  the  complainant  in  the  suit 
for  partition  had  no  ti*le  to  the  land, 
such  complainant  will  not  be  p-ir- 
mitfed  to  file  an  amended  j.iipplemenlal 
bill  asserting  a  right  to  the  n.oney  re- 
tained by  ^he  purchaser  at  si-:h  judicial 
sale,  this  being  "a  new  case"  wUhin 
the  meaning  of  the  rule  cenying  liberty 
tK  so  ameid  c-nd  supp!em-!'ii  a  b'V  a.s 
to  make  -n  entirely  nnv  case.  Hurt  v. 
Lones,  75  Va.  341,  citing  Belton  v.  Ap- 
person,  26  Gsc^tt.  207. 

Attachment  and  Dissolution  of  Cor- 
poration.— G.  attaches  the  shares  of  the 
S.  V.  R.  Co.  stock,  owned  by  the  C.  I. 
Co.  Later,  G.  files  an  amended  bill  for 
himself  and  other  creditors  of  the  C.  I. 
Co.,  averring  that  as  a  corporation  it 
had  been  dissolved  by  the  sale  of  its 
franchises  under  execution,  and  that 
first  mortgage  bonds  of  the  S.  V.  R. 
Co.  had  been  assigned  to  the  C.  I.  Co., 
and  by  it  transferred  to  the  P.  R.  Co., 
and  praying  that  the  latter  company  be 
made  a  party  and  required  to  disclose 
what  amount  of  the  bonds  it  held,  how 
and  from  whom  they  were  acquired, 
and  to  maintain  or  relinquish  its  claim 
to  those  bonds.  Afterwards  those  cred- 
itors also  filed  a  petition  alleging  that 
the  C.  I.  Co.  had  been  dissolved  by 
reason  of  its  insolvency  and  the  sale 
of  its  charter  rights  under  executions, 
and  claiming  that  the  assets  of  that 
company  be  subjected  to  the  payment 
pro  rata  of  the  claims  of  all  its  cred- 
itors. On  demurrer  it  was  held,  that 
the  amended  bill  and  petition  make  a 
new  case  and  an  unallowable  departure 
from  the  case  made  by  the  original  bill, 
and  should  be  dismissed.  Shenandoah 
Valley  R.  Co.  v,  Griffith,  76  Va.  913. 
citing  Belton  v,  Apperson,  26  Gratt. 
207;  Hurt  v,  Jones,  75  Va.  341. 

Injunction  to  Restrain  Removal  of 
Trust  Property. — Where  a  trust  cred- 
itor and  the  trustee,  to  whom  the 
prope.ty  had  been  turned  over  by  the 
trust    debtor  to   sell,  file  a  bill  of  in- 
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junction  to  restrain  a  third  party  from 
wrongfully  removing  the  trust  prop- 
erty out  of  the  state,  but  do  not  pray 
for  general  relief,  it  was  held,  that  the 
plaintiff  may,  by  amended  or  supple- 
mental bill,  as  may  be  proper,  allege 
new  facts,  and  make  new  parties  de- 
fendant, showing  the  necessity  for  tak- 
ing accounts  and  for  the  aid  of  the 
court  in  safely  and  properly  executing 
his  duties  as  trustee,  adding  a  prayer 
for  the  taking  of  such  accounts,  and 
for  the  aid  of  the  court  in  administer- 
ing the  trust.  Held,  such  amendments 
are  not  improper,  nor  are  they  within 
the  meaning  of  the  rule  which  forbids 
the  introduction  of  such  new  matter  as 
constitutes,  in  substance,  a  new  bill. 
McCrum  v.  Lee,  38  W.  Va.  583,  18  S. 
E.   757. 

Bill  to  Enforce  Lien  of  Deed  of 
Trust, — Where  the  original  bill  was 
filed  to  obtain  the  aid  of  a  court  of 
equity  to  enforce  the  lien  of  a  deed  of 
trust,  the  prayer  being  that  the  land 
embraced  in  the  trust  deed  might  be 
sold  to  discharge  the  lien,  an  amended 
bill  cannot  be  filed  to  recover  the 
amount  of  his  debtor's  bond  in  a  court 
of  chancery  by  alleging  that  the  bond 
had  been  lost  or  mislaid.  Piercy  v. 
Beckett,  15  W.  Va.  444. 

Action  to  Enforce  Vendor's  Lien — 
Fraudulent  Convejrance. — Where,  in  an 
action  to  recover  a  debt  secured  by  a 
vendor's  lien,  the  original  bill  set  out 
facts  sufficient  to  show  that  a  voluntary 
conveyance  from  the  vendee  to  a  trus- 
tee for  the  benefit  of  his  children,  etc., 
was  fraudulent  in  law,  but  a  demurrer 
to  the  bill  was  sustained  on  the  ground 
that  it  did  not,  in  terms,  charge  that 
the  conveyance  was  made  for  the 
purpose  of  hindering,  delaying,  and  de- 
frauding complainants,  an  amendment 
containing  such  omitted  allegation  was 
not  objectionable  on  the  ground  that  it 
stated  a  new  cause  of  action.  Kinney 
V.  Craig,  103  Va.  158,  48  S.  E.  864. 

Where,  in  a  suit  to  recover  a  debt 
secured  by  a  vendor's  lien,  the  record 


showed  that  plaintiffs  were  entitled  to 
recover  the  debt  of  the  defendant  from 
any  property  he  owned  when  the  debt 
was  contracted,  and  that  by  a  deed  of 
gift  defendant  had  conveyed  property 
liable  to  the  debt  in  trust  for  his  chil- 
dren, and  both  the  trustee  and  bene- 
ficiaries in  such  deed  were  before  the 
court,  it  was  a  proper  exercise  of  the 
court's  discretion  to  permit  an  amend- 
ment of  the  bill  by  the  addition  of  a 
specific  allegation  that  such  conveyance 
had  been  made  by  defendant  with  the 
intent  of  defrauding  complainants. 
Kinney  v,  Craig,  103  Va.  158,  48  S.  E. 
864. 

Bill  Attacking  Fraudulent  Assign- 
ment.— A  bill  in  equity  to  enforce  a 
legal  claim  under  §  1,  ch.  106,  of  the  W. 
Va.  Code,  which  distinctly  attacks  a 
general  assignment  by  the  defendant  as 
fraudulent  and  made  with  intent  to 
delay,  hinder  and  defraud  his  creditors 
and  prays  that  the  lien  of  attachment  of 
plaintiff  be  established  and  enforced 
and  for  general  relief,  is  good  on 
demurrer  and  an  amended  and  supple- 
mental bill  may  properly  be  filed  con- 
taining further  allegations  of  fraud  and 
conspiracy  in  making  the  assignment, 
and  sale  by  the  trustee  thereunder  of 
the  assigned  property,  with  prayer  that 
both  the  assignment  and  sale  by  the 
trustee  be  set  aside  as  fraudulent  and 
void.  Bank  v.  Prager,  50  W.  Va.  660, 
41  S.   E.  363. 

Proceeding  by  Attachment— An 
amended  bill  is  not  allowed  to  be  filed 
to  present  a  new  and  distinct  matter 
of  controversy,  but  to  bring  before  the 
court  other  parties  to  the  controversy, 
or  to  explain  and  set  forth  more  fully 
the  matters  of  the  original  bill,  or 
matters  connected  with  the  original 
bill,  which  should  be  brought  into  the 
litigation.  And  this  being  a  proceed- 
ing by  attachment,  should  be  made  to 
conform  strictly  to  all  the  rules  of 
pleading.  Lambert  v.  Jones,  2  Pat.  & 
H.  144. 

In   Lambert  v.  Jones,  2  Pat.   &   H. 
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144,  a  bill  was  filed  seeking  to  attach 
a  debt  due  by  A  to  the  firm  of  B  con- 
sisting of  C  and  D,  in  satisfaction  of  a 
debt  due  by  that  firm  so  composed,  to 
the  plaintiffs.  In  the  exhibits  filed 
with  the  bill  it  appeared  that  t^e  firm 
of  B  in  fact  consisted  of  C,  surviving 
partner  of  himself,  and  E.  It  was  held 
that  this  error  could  not  be  corrected 
by  an  amended  bill  because  it  would 
introduce  entirely  new  matter,  wholly 
separate  and  distinct  from  the  matter 
of  the  original  bill.  A  debt  due  to 
the  plaintiffs  from  C  is  altogether  dif- 
ferent from  a  debt  due  from  C  and  D. 

t.  Cannot  Deprive  Defendant  of  An- 
swer under  Oath  to  Original  Bill. 
Where  defendant  answers  under  oath 
to  the  original  bill,  plaintiff  cannot  de- 
prive respondent  of  the  benefit  of  his 
answer  under  oath,  by  filing  an 
amended  bill  dispensing  with  an  an- 
swer under  oath.  Throckmorton  v. 
Throckmorton,  86  Va.  768,  11  S.  E. 
289. 

XL  Mode  of  Making  Amendments. 

Interlineation. — Amendments  to  bills 
should  not  be  made  by  striking  out 
portions  of  the  bill,  and  interlining 
them,  though  it  is  stated  by  the 
plaintiff  that  errors  had  been  made  in 
drawing  the  bill  by  the  counsel.  The 
court  should  require  the  plaintiff,  if 
he  desires  to  change  his  allegation 
materially,  to  file  a  formal  amended 
bill  and  not  alter  the  original  bill  by 
mutilation.  Setzer  v.  Beale,  19  W.  Va. 
274. 

V.  At  What  Stage  of  Proceedings. 

Before  Hearing. — As  a  general  rule, 
a  court  of  equity  will,  at  any  time  be- 
fore the  hearing,  grant  leave  to  amend 
where  the  bill  is  defective  as  to  par- 
ties, or  in  the  mistake  or  omission  of 
any  fact  or  circumstance  connected 
with  the  substance  of  the  bill,  or  not 
repugnant  thereto.  This  amendment 
may  be  made  by  common  order,  be- 
fore answer  or  demurrer,  and  after- 
wards by  leave  of  the  court.     Holland 


V.  Trotter,  22  Gratt.  139,  citing  the 
principal  case;  Mason  v.  Nelson,  11 
Leigh  227;  Stephenson  v.  Taverners, 
9  Gratt.  398;  Smith  v.  Smith,  4  Rand. 
95;  Boykin  v.  Smith,  3  Munf.  102;  Sill- 
ings  V.  Bumgardner,  9  Gratt.  273;  Par- 
rill  V.   McKinley,  9   Gratt.   1. 

Subject  to  the  rights  of  the  opposing 
party,  amendments  to  the  pleadings 
can  usually  be  made  at  any  time  be- 
fore the  jury  have  retired,  or  the  hear- 
ing, in  equity,  is  at  an  end.  Ratliff  v, 
Sommers,  55  W.  Va.  30,  46  S.  E.  712. 

Quaere,  after  a  suit  in  chancery  has 
been  set  for  hearing,  has  the  plaintiff 
a  right  to  amend  his  bill,  before  the 
hearing,  as  a  matter  of  course,  upon 
paying  the  defendant  all  costs  oc- 
casioned thereby?  or  is  such  amend- 
ment to  be  permitted  only  upon  good 
cause  shown?  Boykin  v.  Smith,  3 
Munf.  102. 

After  publication  of  depositions,  and 
the  cause  set  down  for  hearing,  the 
original  bill  cannot  be  amended  by 
making  new  parties,  or  charging  a  new 
fact;  but  a  supplemental  bill  may  be 
offered.  Pleasants  v.  Logan,  4  Hen. 
&  M.  489. 

After  Special  Demurrer. — After  spe- 
cial demurrer  to  a  bill,  the  plaintiff 
may  have  leave  to  amend,  on  payment 
of  costs.  Rose  v.  King,  4  Hen.  &  M. 
475. 

Before  or  after  Appearance  of  De- 
fendant.— The  plaintiff  may  of  right 
amend  his  declaration,  or  bill,  at  any 
time  before  appearance  of  the  defend- 
ant, or  after  such  appearance,  if  sub- 
stantial justice  will  be  promoted 
thereby.  Law  v.  Law,  55  W.  Va.  4, 
46  S.  E.  697. 

Before  Appearance  of  Defendant. — 
The  plaintiff  may  of  right  amend  his 
declaration  or  bill  before  the  defend- 
ant's appearance,  and  notwithstanding 
such  appearance,  a  plaintiff  in  equity 
may,  at  any  time  in  the  vacation  of  the 
court  wherein  the  suit  is  pending,  file 
in  the  clerk's  office  an  amended  or 
supplemental  bill,  or  bill    of    revivor; 
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whereupon,  the  same  proceedings  may 
be  had  as  if  leave  to  file  it  had  been 
previously  obtained  in  court,  but  the 
court,  on  the  motion  of  a  defendant, 
made  at  the  term  to  which  process  to 
answer  the  same  is  returned  executed 
on  him,  or,  if  it  be  returnable  to  rules, 
at  the  first  term  after  it  is  so  returned, 
may  dismiss  such  amended  or  supple- 
mental bill,  or  bill  of  revivor.  Va. 
Code,   §   3253. 

After  Appearance  of  Defendant. — 
Under  §  12,  ch.  125,  of  the  W.  Va. 
Code,  the  plaintiff  may  amend  his  bill 
at  any  time  after  the  appearance  of  the 
defendant,  if  substantial  justice  will  be 
promoted  thereby;  but  the  judge  of 
the  court  below  is  clothed  with  discre- 
tion to  say  "where  substantial  justice 
will  be  promoted  thereby,"  and  unless 
the  record  shows  that  the  court  erred 
in  exercising  that  discretion,  the  decree 
denying  the  right  to  amend,  will  not 
be  reversed.  Western  Mining,  etc., 
Co.  V.  Va.  Cannel  Coal  Co.,  10  W.  Va. 
250. 

Section  12,  ch.  125,  of  the  W.  Va. 
Code,  provides  that  the  plaintiff  may 
of  right  amend  his  bill  after  ap- 
pearance, if  substantial  justice  will 
be  promoted  thereby.  But,  if  such 
amendment  be  made  after  appearance 
of  defendant,  the  court  may  impose 
such  terms  upon  the  plaintiff,  as  to 
continuance  of  the  cause  and  payment 
of  the  costs  of  such  continuance,  as  it 
may  deem  just.  This  may,  by  permis- 
sion, be  made  by  changes,  etc.,  in  the 
original  bill;  but,  after  appearance,  it 
should  be  made  by  distinct  and  sep- 
arate formal  amendment  or  amended 
bill.  Shinn  v.  Board  of  Education,  39 
W.   Va.   497,   20   S.    E.   604. 

Under  §  12,  ch.  125,  of  the  W.  Va. 
Code,  the  plaintiff  may  amend  his  bill 
at  any  time  after  the  appearance  of  the 
defendant,  if  substantial  justice  will  be 
promoted  thereby;  but  the  judge  of  the 
circuit  court  has  discretion  to  deter- 
mine whether  substantial  justice  will 
be  promoted  by  such  amendment,  and, 


unless  it  appears  affirmatively  that  the 
court  erred  in  exercising  such  discre- 
tion, the  decree  denying  the  right  to 
amend  will  not  be  reversed.  Bill  v. 
Schilling,  39  W.  Va.  108,  19  S.  E.  514. 

By  Amending  after  Demurrer  Plain- 
tiff Loses  Right  to  Appeal. — In  amend- 
ing, after  a  demurrer  to  the  bill  has 
been  sustained,  plaintiff  loses  his  right 
to  appeal  on  that  ground.  Fudge  v. 
Payne,  86  Va.   303,   10  S.   E.  7. 

After  Hearing  to  Set  Up  Additional 
Facts. — The  rule  as  to  filing  amended 
bills  after  the  case  has  been  heard  and 
decided,  for  purposes  of  setting  up  ad- 
ditional facts  which  have  come  to  the 
knowledge  of  the  complainant  since 
the  original  bill  was  filed,  may  be 
stated  as  follows:  Where  the  com- 
plainant had  knowledge  of  the  after 
discovered  matters  before  the  case  is 
heard,  and  delays  altering  amended 
bill  setting  up  such  matters  until  after 
the  case  is  decided  against  him  on  the 
merits,  the  court  may  in  the  exercise 
of  its  discretion  refuse  to  allow  the 
amended  bill  to  be  filed.  Alsop  f. 
Catlett,  97  Va.  364,  34  S.  E.  48;  Vashon 
V.  Barrett,  99  Va.  344,  38  S.  E.  200. 

After  Adverse  Decision  Announced. 
— Where  thfe  plaintiff  is  not  entitled  to 
the  relief  sought,  by  reason  of  laches 
in  filing  his  original  bill,  he  will  not 
be  allowed  to  amend  his  bill,  unless  he 
offers  some  legal  excuse  for  the  delay; 
and  especially  is  this  the  case  if  the 
amendment  is  not  asked  until  the  case 
has  been  submitted  to  the  court,  and 
a  decision  adverse  to  him  has  been  an- 
nounced. Bill  V.  Schilling,  39  W.  Va. 
108,  19  S.   E.  514. 

Laches. — A  decree  sustaining  a  de- 
murrer to  a  bill  upon  the  ground  of 
laches,  whereby  the  plaintiff  is  com- 
pletely taken  by  surprise,  should  be 
set  aside  on  his  motion,  when,  during 
the  same  term  of  the  court,  he  asks 
leave  to  file  an  amended  bill,  which 
fully  explains  any  charge  of  laches. 
Cottrell  V.  Watkins,  89  Va.  801,  17  S. 
E.  328. 
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Failure  of  Record  to  Show  Time  of 
Filing. — Where  the  record  does  not 
show  when  an  amended  bill  or  an  an- 
swer is  filed,  yet  if  the  decree  shv^ws 
the  court  proceeded  to  hear  the  cause 
upon  the  amended  bill  and  answer,  the 
appellate  court  will  consider  them 
properly  filed.  Henderson  v.  Alder- 
son,  7  W.  Va.  217. 

w.  Refusal  to  Allow  Amended  Bill  to 
Be  Filed. 

If  an  amended  bill  is  tendered  and 
the  court  below  refuses  to  allow  the 
same  to  be  filed,  if  upon  an  inspection 
of  the  whole  record,  the  appellate  court 
sees  that  if  it  had  been  filed,  it  could 
not  have  affected  the  merits  of  the 
case,  and  that  the  party  tendering  it 
was  not  prejudiced  by  the  refusal  of 
the  court  to  allow  it  to  be  filed,  un- 
der such  circumstances  the  refusal  of 
the  court  below  to  allow  the  amended 
bill  to  be  filed  is  no  ground  for  re- 
versing the  decree  of  the  court.  West- 
ern Mining,  etc.,  Co.  v.  Va.  Cannel  Coal 
Co.,  10  W.  Va.  250. 

It  is  not  error  to  omit  giving  leave 
to  amend  upon  dismissing  a  bill  upon 
demurrer,  where  the  record  does  not 
disclose  that  any  amendment  improv- 
ing the  bill  can  be  made.  Pickens  v. 
Kniseley,  36  W.  Va.  794,  15  S.  E.  997. 

X.  Amended  Bill  Stops  Running  of 
Statute. 

Demurrer  to  a  bill  being  sustained 
for  formal  defects,  the  amended  bill 
filed  by  leave  is  a  continuation  of  the 
suit,  the  commencement  whereof  stops 
the  running  of  the  statute  of  limita- 
tions. Morrison  v.  Householder,  79 
Va.   627. 

y.  Nonresidents  Entering  Appearance 
to  Amended  Bill. 
Where  a  bill  is  filed  against  nonresi- 
dents of  the  state  and  others,  to  which 
the  nonresidents  voluntarily  appear  and 
answer,  and  afterwards  the  plaintiff 
files  in  the  cause  an  amended  bill  con- 
taining new  and  material  averments 
affecting  the  interests  of  the  nonresi- 


dents; no  appearance  is  entered  by  the 
nonresidents  to  this  amended  bill  and 
they  were  proceeded  against  by  order 
of  publication.  Their  appearance  to 
the  original  bill  does  not  affect  their 
status  as  nonresidents  in  respect  to  the 
allegations  in  the  amended  bill,  and 
they  have  the  right  under  the  pro- 
visions of  §§  26,  30,  ch.  106,  of  the  W. 
Va.  Code,  to  have  any  decree  entered 
in  the  cause  after  the  filing  of  such 
amended  bill,  affecting  their  rights,  re- 
heard without  showing  any  excuse  for 
their  failure  to  make  defense  before 
such  decree  was  entered.  Conrad  v. 
Buck,  21  W.  Va.  396. 
aa.    Process  to  Answer  Amended  Bill. 

Process  to  answer  an  amended  bill 
before  or  after  it  is  filed  is  good. 
Long  V.  Willis,  50  W.  Va.  341,  40  S. 
E.  340. 

When  a  demurrer  to  a  bill  has  been 
sustained,  and  leave  granted  plaintiff 
to  file  an  amended  bill  at  rules,  it  is 
error  to  quash  a  writ  of  summons  is- 
sued in  the  cause  to  answer  such 
amended  bill  "upon  the  ground  that 
such  process  issued  before  the  amended 
bill  was  filed  -at  rules."  Wilson  v. 
Maddox,  46  W.  Va.  641,  33  S.  E.  775. 

bb.   Depositions. 

Depositions  proving  matters  not  in 
an  original  bill  when  taken,  can  not 
be  read  to  support  substantive  matters 
in  an  amended  bill  afterwards  filed,  and 
a  decree  based  on  such  amended  bill, 
supported  by  only  such  depositions 
previously  taken,  is  erroneous.  Edgell 
V.  Smith,  50  W.  Va.  349,  40  S.  E.  402, 
citing  Goldsmith  v.  Goldsmith,  46  W. 
Va.  426,  33  S.  E.  266.  See  the  title 
DEPOSITIONS. 

cc.   Maturing  Cause  for  Hearing. 

A  cause  made  by  an  amended  bill 
filed  at  rules  must  be  regularly  ma- 
tured for  hearing,  just  as  the  cause 
made  by  an  original  bill  must  be;  but 
if  such  amended  bill  was  utterly  use- 
less and  in  no  mcnner  could  affect  the 
final  decree,  this  court  would  not  re-^ 
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verse  such  decree,  because  such  use- 
less amended  bill  was  not  matured 
before  the  final  hearing  of  the  cause. 
Seabright  v.  Seabright,  28  W.  Va.  412. 

dd.  Effect  of  Hearing  Cause  on 
Amended  Bill. 
Where  a  suit  was  brought,  and  after 
more  than  three  months  had  elapsed, 
the  plaintiff  sued  out  process  to  answer 
an  amended  bill,  which  socalled 
amended  bill  recited  that  an  original 
bill  had  been  filed,  and  asked  that  the 
socalled  amended  bill,  which  fully 
stated  the  grounds  of  complaint,  should 
be  substituted  for  the  original  bill,  and 
the  answers  denied  that  any  original 
bill  had  been  filed,  and  fully  answered 
the  allegations  and  charges  of  the  so- 
called  amended  bill,  and  a  decree  was 
pronounced  thereon,  the  appellate  court 
will  not  because  of  these  facts  reverse 
the  decree  and  dismiss  the  bill.  Hin- 
ton  V.   Ellis,  27   W.   Va.  422. 

ee.   Dismissal  of  Bill. 

Ordinarily,  if  a  bill  in  chancery 
shows  that  the  plaintiffs  have  a  just 
cause  of  action,  the  bill  ought  not  to 
be  dismissed  when  a  demurrer  is  sus- 
tained; but  leave  should  be  given  to 
amend  the  bill.  Rowland  v.  Rowland, 
11  W.  Va.  274,  citing  Baker  v.  Baker, 
3  Munf.  222.  To  the  same  effect 
Baker  v.  Baker,  3  Munf.  222,  was 
cited  in  Welton  v,  Hutton,  9  W.  Va. 
343. 
ff.   Cross  Bills  in  Suits  for  Divorce. 

In  suits  for  divorce  the  courts  are 
liberal  in  allowing  amendments  to 
cross  bills  charging  defendants  with 
additional  acts  relating  to  the  ground 
on  which  the  divorce  is  sought.  Wil- 
lard  V.  Willard,  98  Va.  465,  36  S.  E. 
518.  See  the  title  CROSS  BILLS, 
gg.    Supplemental  Bills. 

Nature. — See  generally,  the  title 
SUPPLEMENTAL  PLEADINGS. 

In  Crumlish  v,  Shen.  Val.  R.  Co., 
28  W.  Va.  623,  the  court  said:  "Under 
the  practice  in  Virginia  and  in  this 
state,  where  the  tendency  is  to  disre- 


gard the  mere  names  of  things,  and  to 
consider    and    apply     their     substance, 
when  it  is  consistent  with  the  ends  of 
justice,  there  may  be  said  to  be  scarcely 
any    distinction    between    an    amended 
and  a  supplemental  bill,  but  each  will 
'  be  treated  as  the  other,  where  to  do  so 
I  will    substantially    advance    the    rights 
of  the  parties."     Laidley  v.  Merrifield, 
I  7    Leigh   346;     Sturm    v.     Fleming,    22 
I  W.  Va.  404;  Shinn  v.  Board  of  Educa- 
j  tion,  39  W.  Va.   497,  20  S.   E.  604. 
!     Function   of    Supplemental.— A    sup- 
j  plemental  bill  must  be  in  aid  of  what 
the  court  has  already  done;  and  if  a 
plaintiff   sues    without   good    title,    but 
afterwards  acquires  it,  he  cannot  make 
it  effective  by  amending  his  bill.     By 
a  parity  of  reason,  if  one  sues  in  one 
character,  under  title  derived  from  that 
title,  and  dies,  another  having  the  same 
title,  and  also  a  different  one,  cannot 
make  the  last  available  by  amendment 
or  any  other  continuance  of  the  origi- 
nal suit.     One  of  the  characteristics  of 
a  supplemental  bill  is,  that  the  plain- 
tiff sues  in  respect  of  the  same  title  in 
the  same  person  as  stated  in  the  origi- 
nal    bill.     Cheatham     v.     Burfoot,     9 
Leigh  580. 

Must  Be  Consistent  with  Original 
Bill. — A  supplemental  bill  is  an  addi- 
tion to  the  original  bill,  to  be  read  with 
it,  and  should  therefore  be  consistent 
with  it;  and,  if  the  grounds  on  which 
it  is  based  are  in  utter  and  irreconcil- 
able conflict  with  the  grounds  on  which 
the  original  bill  was  based,  such  sup- 
plemental bill  should  be  dismissed  at 
the  hearing,  though  filed  by  leave  of 
the  court  without  objection.  Straughan 
V.  Hall  wood,  30  W.  Va.  274,  4  S.  E. 
394. 

A  party  who  has  no  cause  of  action 
at  the  time  of  filing  his  original  bill 
cannot  maintain  his  suit  by  filing  a 
supplemental  bill,  stating  facts  subse- 
quently arising  out  of  the  transaction, 
the  subject  of  the  original  bill;  and 
such  supplemental  bill  should  be  dis- 
missed at  the  hearinfif.  though  filed  hv 


Amendments 


339 


leave  of  the  court  without  objection, 
nd  though  not  demurred  to  by  the 
Jefendant.  Straughan  v,  Hallwood,  30 
W.   Va.   274,   4   S.   E.   394. 

To  Introduce  New  Parties  and  New 
Charges. — A  supplemental  bill  is  proper 
•n  order  to  introduce  new  parties 
whose  interest  has  arisen  since  the  in- 
stitution of  the  suit,  to  introduce  new 
charges,  or  to  put  in  issue  a  new  ma- 
terial fact,  such  as  fraud.  Wilson  v. 
Wilson,  93  Va.  546,  25  S.  E.  596. 

Assignee  of  Judgment.— Where  a 
suit  is  brought  to  enforce  a  judgment 
lien,  and  is  revived  in  the  name  of  an 
administrator  de  bonis  non,  who  sub- 
sequently assigns  the  judgment  to  an- 
other, and  the  suit  proceeds  in  the 
name  of  the  administrator  de  bonis 
non,  and  it  is  charged  in  the  answer 
of  a  defendant  that  a  party  other  than 
the  asignee  of  such  administor,  had  be- 
come the  owner  of  the  judgment,  and 
that  it  had  been  paid  off  and  satisfied 
to  him,  it  becomes  necessary  for  the 
assignee  to  file  a  supplemental  bill, 
and  it  is  error  in  the  court  to  refuse  to 
permit  him  to  do  so.  List  v,  Pumph- 
rey,   3   W.  Va.   672. 

Matters  Occurring  after  Filing 
Original  Bill. — It  is  true  that  techni- 
cally matters  which  occurred  after  the 
filing  of  the  original  bill  could  not  be 
introduced  into  the  suit  by  an  amended 
bill  but  should  be  introduced  by  sup- 
plementary bills,  and  in  English  courts 
such  was  formally  the  practice.  But 
under  the  practice  in  Virginia  and  in 
West  Virgina  where  the  tendency  is 
to  disregard  the  mere  names  of  things, 
and  to  consider  and  apply  their  sub- 
stance, when  it  is  consistent  with  the 
ends  of  justice,  there  may  be  said  to 
be  scarcely  any  distinction  between  an 
amended  and  supplemental  bill,  but 
each  will  be  treated  as  the  other,  where 
to  do  so  will  substantially  advance  the 
rights  of  the  parties.  Laidley  v,  Merri- 
field,  7  Leigh  346;  Sturm  v,  Fleming,  22 
W.  Va.  404;  Western  Min.,  etc.,.  Co.  v, 
Va.  Cannel  Coal  Co.,  10  W.  Va    250; 


Wilson  V.  Wilson,  93  Va.  546,  25  S.  E. 
596;  At  wood  v.  Shen.  Val.  R.  Co.,  85 
Va.  966,  9  S.  E.  748.  Even  under  the 
strictest  rules  of  chancery  pleading, 
the  plaintiff  will  in  some  case  be  per- 
mitted to  introduce,  by  amendment, 
matters  which  have  occurred  since  the 
date  of  the  filing  of  the  oritjinal  bill; 
thus,  when  the  plaintiff,  at  the  time  of 
preparing  his  original  bill,  has  an  in- 
choate right,  which  merely  requires 
some  formal  act  to  render  his  title  per- 
fect, and  such  formal  act  is  not  com- 
plvicd  until  afterwards.  The  case  of 
an  executor  filing  a  bill  before  pro- 
bate, and  afterwards  obtaining  probate, 
is  an  instance  of  this  kind.  Crumlish 
V.  Shen.  Val.  R.  R.  Co.,  28  W.  Va.  6tr>; 

I  Ward   V.   Ward,   50   W.   Va.    517,  40   S. 

!  E.   472;   Shinn  v.   Board   of   Education, 

j  39   W.   Va.   497,  20   S.    E.   604. 

So  far  as  a  second  bill  in  a  cause 
states  facts  which  existed  when  the 
original  suit  was  brought,  it  is  an 
amended  bill,  and  so  far  as  it  states 
facts  which  came  into  existence  subse- 
quently, it  is  a  supplemental  bill,  but 
whether  one  or  the  other,  great  liber- 
ality is  allowed  in  amendments  when 
the  ends  of  justice  are  promoted  by  it. 
Glenn  v.  Brown,  99  Va.  322,  38  S.  E. 
189;  Smith  v.  Pyrites  Min.,  etc.,  Co., 
101  Va.  301,  43  S.  E.  564. 

i  Where  new  matter  has  arisen  since 
the  filing  of  the  original  bill,  such  new 
matter  can  only  be  introduced  into  the 
case,  by  a  supplemental  bill.  Western 
Mining,  etc.,  Co.  v,  Va.  Cannel  Coal 
Co.,  10  W.  Va.  250. 

According  to  the  ancient  and  strict 
rules  of  pleading,  matters  which  oc- 
curred  after   the   filing  of   the   original 

!  bill  could  not  be  introduced  into  the 
suit  by  an  amended  but  only  by  a  sup« 
plemental  bill,  but  this  rule  is  not 
now  enforced,  and  such  matters  may 
be  introduced  by  amended  bill.  Crum- 
lish V.  Shen.  Val.  R.  Co.,  28  W.  Va. 
623. 

An  order  having  been  made  before 
the  death  of  the  wife,  for  a  report  by 
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a  commissioner  as  to  what  would  be 
an  adequate  provision  for  her,  her 
child  surviving  is  entitled,  in  her  right, 
to  whatever  would  have  been  decreed 
to  her,  and  may  assert  his  right  to  it 
by  a  supplemental  bill.  Sherrard  v. 
Carlisle,  1  Pat.  &  H.  12. 

Transfer  or  Devolution  of  Party's 
Interest. — "So,  if  a  sole  plaintiff,  suing 
in  his  own  right,  is  deprived  of  his 
whole  interest  in  the  matters  in  ques- 
tion, by  an  event  subsequent  to  the  in- 
stitution of  a  suit,  as  in  the  case  of  a 
bankrupt  or  insolvent  debtor  whose 
property  is  transferred  to  assignees;  or 
in  such  a  suit  the  plaintiff  assigns  his 
whole  interest  to  another;  the  plain- 
tiff in  either  case  being  no  longer  able 
to  prosecute  the  suit  for  want  of  in- 
terest, and  his  assignees  claiming  by 
a  title,  which  may  be  litigated,  the 
benefit  of  the  proceedings  cannot  be  ob- 
tained by  a  mere  supplemental  bill; 
but  it  must  be  sought  by  an  original 
bill  in  the  nature  of  a  supplemental 
bill."     Zane  v.  Fink,  18  W.  Va.  693. 

Newly  Discovered  Evidence. — "In 
Story's  Equity  Pleadings  the  rule  ap- 
plicable to  this  case  is  briefly  stated  as 
follows:  If  new  evidence  has  been 
discovered  since  the  commission  was 
closed,  as  to  the  facts  stated  in  the 
original  bill,  the  proper  course  would 
be,  not  to  file  a  supplemental  bill,  but 
to  apply  to  the  court  for  permission  to 
examine  the  new  witnesses.  Ch.  PI.  n. 
1,  citing  Knight  v.  Knight,  4  Mad.  1." 
Atwood  V.  Shen.  Val.  R.  Co.,  85  Va. 
966,  9  S.   E.  748. 

Can  Not  Introduce  New  Case. — Sup- 
plemental bills  are  not  allowed  for  the 
purpose  of  introducing  a  completely 
new  case,  but  may  be  for  the  purpose 
of  obtaining  an  entirely  different  relief. 
Hanby  v.  Henritze,  85  Va.  177,  7  S.  E. 
204;  Keyser  v.  Renner,  87  Va.  249,  12 
S.  E.  406;  Smith  v.  Pyrites  Min.,  etc., 
Co.,  101  Va.  301,  43  S.  E.  564;  Mc- 
Comb  V.  Lobdell,  32  Gratt.  185;  Straug- 
han  V.  Hallwood,  30  W.  Va.  274,  4  S. 
E.    394,   8   Am.    St    Rep.    29;    Hurt   v. 


Jones,  75  Va.  341;  Snyder  v.  Botkin. 
37  W.  Va.  355,  16  S.  E.  591;  Johnson 
V,  Anderson,  76  Va.  766. 

A  supplemental  bill  which  sets  up 
a  new  contract  of  partnership  entirely 
different  from  that  set  up  in  the  origi- 
nal bill,  is  demurrable.  McComb  v. 
Lobdell,  32  Gratt.  185. 

No  Right  of  Action  at  Time  Suit 
Brought. — Where  a  plaintiff  had  no 
right  of  action  at  the  time  of  suit 
brought,  the  suit  must  fail,  because  in 
such  suit  an  assignee  could  not  file  a 
supplementary  bill  which  is  not  al- 
lowed to  make  a  new  case.  The  suit 
will  be  dismissed  without  prejudice  to 
bringing  a  new  suit.  Keyser  v.  Ren- 
ner, 87  Va.  249,  12  S.  E.  406. 

May  Alter  Frame  and  Structure  of 
Bill. — "It  is  perfectly  true  that  supple- 
mental bills  will  not  be  allowed  for  the 
purpose  of  introducing  a  completely 
new  case.  3  Daniell  Ch.  Pr.  159.  But 
the  plaintiff  may,  by  his  amendments, 
so  alter  the  frame  and  structure  of  the 
bill  as  to  obtain  an  entirely  different 
relief  from  that  asked  for  originally. 
Helton  V,  Apperson,  26  Gratt.  207; 
Sand  Eq.  660.  In  the  case  of  Straug- 
han  V.  Hallwood,  30  W.  Va.  274,  4  S. 
E.  394,  this  subject  is  elaborately  con- 
sidered. Judge  Green,  speaking  for 
the  court  of  appeals  of  West  Virginia, 
said:  'When  a  supplemental  bill  is 
based  on  facts  occurring  since  the  in- 
stitution of  the  suit,  and  seeks  relief 
only  against  the  original  defendant, 
no  new  parties  being  introduced,  it  is 
in  the  nature  of  an  amendment  of  the 
original  bill,  and  must  be  read  with  it, 
and  the  two  must  be  regarded  as  one 
bill;  just  as  where  an  amended  bill  is 
filed,  merely  correcting  statements  in 
an  original  bill,  the  two  are  regarded 
as  constituting  one  bill.*"  Hanby  v. 
Henritze,  85  Va.  177,  7  S.  E.  Rep.  204. 

If  a  supplemental  answer  is  filed  pre- 
senting new  matter  of  defense,  the 
plaintiff  has  the  right  seasonably  to 
file  an  amended  bill  to  meet  such  new 
matter.    "Unquestionably     when     that 
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supplemental  answer  introducing  new 
matter  came  in  the  plaintiff  had  a 
clear  right  to  file  an  amended  bill  to 
meet  that  new  matter,  had  he  re- 
quested it  before  the  submission  of  the 
case.  Doonan  v.  Glynn,  26  W.  Va. 
225;  Lamb  v.  Cecil,  25  W.  Va.  288;  1 
Ency.  PI.  &  Prac.  486."  Ward  v. 
Ward,  50  W.  Va.  517,  40  S.  E.  472. 
See  Elder  v,  Harris,  76  Va.  187. 

Time  of  Filing. — After  publication  of 
depositions,  and  the  cause  set  down 
for  hearing,  the  original  bill  cannot  be 
amended  by  making  new  parties,  or 
charging  a  new  fact;  but  a  supple- 
mental bill  may  be  offered.  Pleasants 
V.  Logan,  4  Hen.  &  M.  489. 

Effect  of  Supplemental  Bill.— When 
a  supplemental  bill  is  based  on  facts 
occurring  since  the  institution  of  the 
suit,  and  seeks  relief  only  against  the 
original  defendant,  no  new  parties  be- 
ing introduced,  it  is  the  nature  of  an 
amendment  of  the  original  bill,  and 
must  be  read  with  it,  and  the  two  must 
be  regarded  as  one  bill;  just  as  when 
an  amended  bill  is  filed,  merely  cor- 
recting statements  in  an  original  bill, 
the  two  are  regarded  as  constituting 
one  bill.  Straughan  v,  Hallwood,  30 
W.  Va.  274,  4  S.  E.  394. 

When  Leave  to  File  Refused.— 
Where  a  supplemental  bill  seeks  no 
discovery,  alleges  no  new  matter,  and 
tenders  no  new  issue,  leave  should 
not  be  given  to  file  it.  If  after  com- 
mission closed,  new  evidence  is  dis- 
covered as  to  facts  stated  in  the  origi- 
nal bill,  the  court  should  be  applied  to 
for  leave  to  examine  the  new  witness. 
Atwood  V,  Shen.  Val.  R.  Co.,  85  Va. 
966,  9  S.  E.  748. 

Appeal  and  Error. — Where  two  causes 
are  heard  together  and  one  of  them  is 
dismissed  and  the  other  is  continued, 
the  decree  is  final  as  to  the  one  dis- 
missed, and  unless  an  appeal  is  taken 
within  a  year  as  provided  by  statute, 
the  right  of  appeal  is  lost.  The  same 
rule  applies  to  a  socalled  amended 
and    supplemental    bill    which    makes 


an  entirely  new  case  and  which  is  dis- 
missed. Smith  V,  Pyrites  Mining,  etc., 
Co.,  101  Va.  301,  43  S.  E.  564. 

"Generally,  refusing  to  allow,  or  al- 
lowing, an  amended  or  supplemental 
pleading  to  be  filed,  is  not  a  final  de- 
cree, nor  a  decree  from  which  an  ap- 
peal can  be  taken.  But  in  this  case, 
the  rejected  pleading  is  not  an  amended 
bill,  since  it  shows  no  defect  as  to 
parties,  nor  mistake  as  to  allegations, 
nor  omission  of  any  fact  or  circum- 
stance connected  with  the  substance 
of  the  original  bill  rendering  an 
amendment  necessary.  Neither  is  it  a 
supplemental  bill  in  the  usual  and  or- 
dinary sense  of  that  term,  as  the  new 
facts  which  came  into  existence  after 
the  filing  of  the  original  bill  constitute 
an  entirely  new  and  independent  cause 
of  action  between  different  parties 
upon  which  a  decree  might  have  been* 
rendered  without  reference  to  the 
original  bill."  Smith  v.  Pyrites  Min- 
ing, etc.,  Co.,  101  Va.  301,  43  S.  E, 
564. 

Exceptions  and  Objections. — ^An  ob- 
jection to  the  right  to  file  a  supple- 
mental bill  cannot  be  raised  for  the 
first  time  in  the  appellate  court.  The 
failure  to  demur  or  otherwise  object  to 
the  filing  of  the  bill,  and  joining  issue 
thereon,  constitute  a  waiver  of  objec- 
tion thereto.  Wilson  v,  Wilson,  93 
Va.  546,  25  S.  E.  596;  Sherrard  »• 
Carlisle,  1  Pat.  &  H.  12. 

8.    Of  Answers. 

Courts  are  much  stricter  in  per- 
mitting amendments  to  answers  than 
to  bills.  Ratliff  v.  Sommers,  55  W. 
Va.  30,  46  S.  E.  712. 

In  General. — The  cases  are  excep- 
tional where  amended  or  supplemental 
answers  are  allowed.  In  small  matters, 
however,  the  defendant  may  amend, 
but  not  in  a  material  one,  unless  upon 
evidence  to  the  court  of  surprise.  The 
most  common  case  of  amending  an 
answer  is,  where,  through  inadvertence, 
the  defendant  has  mistaken  a  fact,  or 
a  date;  then  the  court  will  give  leave 
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to  amend  to  prevent  the  defendant 
from  being  prosecuted  for  perjury.  In 
general,  however,  this  indulgence  is 
confined  to  cases  of  mere  mistake  or 
surprise  in  the  answer.  Elder  v,  Har- 
ris, 76  Va.   187. 

The  following  general  rules  were  es- 
tablished by  the  court  in  Liggon  v. 
Smith,  4  Hen.  &  M.  407,  for  the 
amending  of  answers  in  chancery: 

1.  To  allow  a  defendant  to  amend 
his  answer  must,  from  the  nature  of 
the  case,  be  always  at  the  discretion  of 
the  court. 

2.  It  may  be  done  in  a  small  matter, 
on  motion,  at  any  time  before  issue 
joined. 

3.  But,  in  a  material  point,  the  mo- 
tion must  be  made  upon  an  affidavit 
of  the  facts,  which  make  it  necessary; 
and  after  reasonable  notice  thereof  to 
the  plaintiff  or  his  counsel,  that  the 
court  may  take  care  that  no  injury  be 
produced  to  the  other  party.  And,  the 
affidavit  ought  to  state,  that,  at  the 
time  of  putting  in  the  answer,  the  de- 
fendant did  not  know  the  circumstances 
upon  which  he  makes  the  application, 
or  any  other  circumstances  upon  which 
he  ought  to  have  stated  the  fact  other- 
wise.' 

But  the  provision  of  the  Virginia 
statute,  allowing  a  defendant  to  file 
his  answer  at  any  time  before  final  de- 
cree, has  no  reference  to  an  amended 
or  supplemental  answer.  Elder  v. 
Harris,  70  Va.  187. 

Not  Matter  of  Right.— But  the  court 
ought  riot  to  permit  answers  to  be 
changed  or  amended  at  the  option  of 
the  defendant,  but  should  only  permit 
it  when  substantial  justice  requires 
that  it  should  be  done.  Depue  v.  Ser- 
gent,  21  W.  Va.  326. 

Correction  of  Mistake.  —  Before  a 
court  of  equity  should  allow  an 
amended  answer  to  be  filed,  it  should  be 
satisfied  that  the  reasons  assigned  for  it 
are  cogent  and  satisfactory;  that  the 
xnistnkcs  to  be  corrected  or  facts  to  be 
added  are  made  highly  probable  if  not 


certain;  that  they  are  material  to  the 
merits  of  the  case  in  controversy;  that 
the  party  has  not  been  guilty  of  grross 
negligence,  and  that  the  mistakes  have 
been  ascertained,  and  the  new  facts 
have  come  to  the  knowledge  of  the 
party  since  the  original  answer  was 
filed.  Matthews  v.  Dunbar,  3  W.  Va. 
138;  Foutty  v.  Poar,  35  W.  Va.  70,  12 
S.  E.  1096;  Sturm  v.  Fleming,  26  W.  Va, 
59;  Elder  v.  Harris,  76  Va.  187. 

In  Foutty  v.  Poar,  35  W.  Va.  70,  12  S. 
E.  1096,  it  is  said:  "To  file  an  amended 
answer  it  should  appear  that  the 
reasons  for  it  are  cogent  and  satisfac- 
tory; that  the  mistakes  to  be  corrected 
or  facts  to  be  added  are  made  highly 
probable,  if  not  certain,  that  they  are 
material;  that  the  party  has  not  been 
guilty  of  gross  negligence;  and  that  the 
mistakes  have  been  ascertained  and  the 
new  facts  have  come  to  the  knowledge 
of  the  Fkarty  since  the  original  an- 
swer." Citing  Matthews  v,  Dunbar,  3 
W.  Va.  138;  Wyatt  v.  Thompson,  10  W. 
Va.  645;  McKay  v.  McKay,  33  VV.  Va. 
736,  11  S.  E.  213;  RatliflF  v,  Sommers,  55 
W.  Va.  30,  46  S.  E.  712. 

Irrelevant  and  Immaterial  Matter. — 
But  *an  amended  answer,  presenting  as 
new  matter,  only  matter  immaterial  and 
irrelevant,  ought  to  be  rejected.  Mc- 
Kay V.  McKay,  33  W.  Va.  724,  11  S.  E. 
213;  Union  Bank  v.  Richmond,  94  Va. 
316.  26  S.  E.  821;  Trace  well  v.  Boggs, 
14  W.  Va.  254. 

Nor   should   an   amended   answer   be 

allowed,    raising   new   issues,    where    it 

j  appears  that  the  party  knew  the  facts 

I  when  he   filed   his  first  answer,  and  is 

j  thus   guilty   of   ne^lifrence.     Goldsmith 

v.   Goldsmith,  46  W.   Va.   426,  33   S.   E. 

266,  citing  Foutty  v,   Poar,  35  W.  Va. 

70,  12  S.  E.  1096. 

Setting  Up  New  Matter.— In  White 
V.  Turner,  2  Gratt.  502,  a  defendant  in 
equity  was  allowed  to  amend  his  an- 
swer for  the  purpose  of  setting  up  the 
statute  of  limitations  in  bar  of  the 
plaintiflf's  claims. 

Substituting  New  Answer.— Where  a 
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defendant  has  filed  an  answer  to  the 
bill,  which  has  been  replied  to,  and  the 
cause  comes  on  for  hearing,  the  de- 
fendant will  not  be  permitted  to  with- 
draw his  answer  for  the  purpose  of 
substituting  another,  on  the  ground 
that  he  had  forgotten  to  present  a  ma- 
terial matter  of  defense  in  his  first  an- 
swer; but  he  may  be  permitted  to 
amend  his  answer  setting  up  such  new 
matter,  but  in  no  wise  to  delay  the 
hearing  of  the  cause.  Tracewell  v, 
Boggs,  14  W.  Va.  254;  Wyatt  v.  Thomp- 
son, 10  W.  Va.  645. 

Answer  in  Nature  of  a  Cross  Bill. — 
Where  an  amended  answer  is  filed  by 
a  defendant  in  the  nature  of  a  cross 
bill,  praying  affirmative  relief,  such 
amended  answer  should  be  confined  to 
the  matters  contained  in  the  original 
bill  and  answer,  and  should  not  intro- 
duce new  and  different  matters  not  em- 
braced therein.  Radcliff  v.  Corrothers, 
33  W.  Va.  682,  11  S.  E.  228. 

An  answer,  filed  by  an  infant,  may  be 
amended  on  motion,  when  he  attains 
his  age.  Campbell  v.  Winston,  4  Hen. 
&  M.  477. 

Surprise,  111  Advice — Inadvertency. — 
There  are  no  certain  rules,  however,  for 
the  amendment  of  answers;  but  they 
are  in  the  discretion  of  the  courts;  the 
admission  of  a  fact  is  never  suffered  to 
be  struck  out,  but  on  affidavit  of  sur- 
prise, or  the  defendant  being  ill  advised. 
But,  where  an  amendment  is  admitted 
in  the  bill,  where  through  inadvertency, 
a  mistake  is  made  as  to  a  fact  or  date, 
where  there  is  no  danger  of  perjury, 
where  the  case  depends  upon  old  docu- 
ments, etc.,  the  court  have  allowed 
amendments  to  be  made,  either  by 
striking  out  passages,  or  making  new 
facts,  and  this  after  issue  joined,  or 
upon  the  hearing  of  a  cause.  Jackson 
V.  Outright,  5  Munf.  312;  Elder  v.  Har- 
ris, 76  Va.  187. 

Equivocal  Expressions  or  Mistake  of 
Law. — It  is  also  held  that  an  amended 
answer  may  be  allowed  to  explain 
equivocal  expressions   in  the   first   an- 


swer. Tracewell  v.  Boggs,  14  W.  Va, 
254. 

In  Jackson  v.  Cutright,  5  Munf.  308, 
it  was  held  that  even  a  mistake  as  to  a 
matter  of  law  was  ground  for  the 
amendment  of  an  answer. 

Rule  When  Answers  Were  under 
Oath. — When  an  answer  was  always 
sworn  to  and  when  it  not  only  served 
the  purpose  of  pleading,  but  was  also 
regarded  as  evidence,  the  general  rule 
was  that  an  answer  would  not  be  per- 
mitted to  be  amended  after  the  evir 
dence  had  been  taken,  because  to 
permit  that  would  allow  the  defendant 
to  change  his  evidence  to  suit  the 
exigencies  of  the  case,  which  would  be 
unjust  to  the  plaintiff  and  would  tend 
to  the  encouragement  of  perjury.  But 
even  then,  an  answer  was  sometimes 
allowed  to  be  amended,  or  supple- 
mented, or  to  be  withdrawn,  and  a  new 
answer  filed,  when  the  amendment  was 
in  some  small  matter  not  material,  un- 
less the  defendant  by  evidence  showed 
to  the  court,  that  he  had  been  sur- 
prised. As  for  instance,  where  a  mis- 
take was  made  in  a  date  from  inad- 
vertency. But  in  general,  very  cogent 
circumstances  had  to  appear  before  a 
court  would  permit  an  answer  to  be 
changed  though  even  then  where  it 
was  manifest  that  the  purposes  of  sub- 
stantial justice  required  it,  the  court 
in  its  discretion  might  permit  an  answer 
to  be  changed;  but  when  the  new  facts 
sought  to  be  let  in  by  the  answer  were 
wholly  dependent  on  parol  testimony, 
the  reluctance  of  the  court  to  permit 
the  answer  to  be  changed  was  greatly 
increased.  Depue  v.  Sergent,  21  W.  Va. 
343. 

Where  exceptions  to  a  part  of  an  an- 
swer are  sustained,  and  the  defendant 
does  not  ask  leave  to  amend  his  an- 
swer, it  is  not  error  to  proceed  to  hear 
the  case  on  the  bill  and  so  much  of  the 
answer,  as  is  not  excepted  to.  Chap- 
man V.  Pittsburg,  etc.,  R.  Co.,  26  W. 
Va.  299;  S.  C,  328. 

At   and    after    Hearing.— Upon    the 
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hearing  of  a  cause,  the  court  may  grant 
the  same  indulgence  to  a  defendant  as 
it  would  to  a  plaintiff.  If  it  has  ap- 
peared that  the  defendant  has  not  put 
in  issue  facts,  which  he  ought  to  have 
put  in,  and  which  must  necessarily  be 
in  issue  to  enable  the  court  to  deter- 
mine the  merits  of  the  case,  he  will  be 
allowed  to  amend  his  answer  for  the 
purpose  of  stating  these  facts.  But  the 
courts  have  been  always  very  cautious 
in  permitting  such  amendments  at  the 
hearing.  Depue  v.  Sergetit,  21  W.  Va. 
326;  Trace  well  v.  Boggs,  14  W.  Va. 
254. 

Setting  Up  Statute  of  Frauds  and 
Limitations. — After  issue  joined,  and 
the  cause  set  for  hearing,  the  defendant 
in  chancery  may  be  permitted,  for  good 
cause  shown,  to  amend  his  answer,  and 
to  plead  the  statute  of  frauds  and  lim- 
itations. Jackson  v,  Cutright,  5  Munf. 
308.  See  Henderson  v.  Hudson,  1 
Munf.  514,  opinion  of  Tucker,  J.,  in 
which  he  says:  "In  an  amended  an- 
swer, which  he  was  permitted  to  file,  he 
insists  upon  the  benefit  of  the  statute 
of  frauds  and  perjuries."  This  shows 
that  the  amendment  was  permitted, 
though  not  at  what  stage  of  the  cause. 

Failure  of  Record  to  Show  Time  of 
Filing. — Where  the  record  does  not 
show  when  an  amended  bill  or  an  an- 
swer is  filed,  yet  if  the  decree  shows 
the  court  proceeded  to  hear  the  cause 
upon  the  amended  bill  and  answer,  the 
appellate  court  will  consider  them 
properly  filed.  Henderson  v.  Alderson, 
7  W.  Va.  217. 

H.     OF    COMMON-LAW    PLEAD- 
INGS. 
1.  Of  Declarations, 
a.  In  General. 

Defective  in  Form. — Although  the 
declaration  is  sufficient  upon  demurrer 
yet  where  it  is  in  a  form  calculated  to 
produce  embarrassment  in  the  plead- 
ings and  actions  in  the  court,  as  well 
as  delay,  leave  ought  to  be  given  the 
plaintiff    to    amend    his    declaration; 


otherwise     the     appellate     court     will 

award  a  repleader.     B.  &  O.  R.  Co.  v. 

Bitner,  15  W.  Va.  467,  citing  Green  v, 

Bailey,  5  Munf.  247;  Travis  v,  Peabody 

Ins.  Co.,  28  W.  Va.  583. 

"    cr 

b.  In  Actions  of  Ejectment. 

The  statutes  allowing  amendments  to 
declarations  and  other  pleadings,  apply 
as  well  to  actions  of  ejectment  as  to 
others.  They  generally  permit  the  in- 
sertion or  addition  of  any  matter  as 
would  originally  have  been  proper. 
Code  of  W.  Va.,  ch.  125,  §  12;  ch.  131, 
§  8;  Strader  v.  Goff,  6  W.  Va.  257; 
Noland  v.  Seekright,  6  Munf.  185. 

A  declaration  in  ejectment  may  be 
amended  by  the  insertion  of  a  count 
in  the  name  of  new  plaintiffs.  Strader 
V.  Goff,  6  W.  Va.  257. 

Where  Term  Laid  Expires. — And,  in 
ejectment,  if  the  term  laid  in  the  dec- 
laration expires  before  the  decision  of 
the  cause,  the  practice  is  to  grant  leave 
to  amend  the  declaration  by  enlarging 
the  term.  Hunter  v.  Fairfax,  1  Munf. 
218. 

Introducing  New  Party  Plaintiff. — 
An  amended  declaration,  in  an  action 
of  ejectment,  whereby  a  new  party 
plaintiff  is  introduced,  is  copied  into 
the  record  by  the  clerk,  but  no  order 
of  the  court  had  been  entered  permit- 
ting it  to  be  filed,  nor  any  order  in  any 
manner  recognizing  it  as  filed.  Such 
amended  declaration  is  no  part  of  the 
record,  though  it  was  placed  among  the 
papers  of  the  case  in  the  court  below, 
and  indorsed  by  the  clerk  as  filed  on  a 
particular  day.  Williams  v.  Ewart,  29 
W.  Va.  659,  2  S.  E.  881. 

c.  Mandamus  NisL 

A  mandamus  nisi  answers  the  two- 
fold purpose  of  process  and  declara- 
tion. It  may  be  amended  like  a 
declaration,  and  if  amended  after  serv- 
ice it  need  not  be  then  served  in  its 
amended  form.  "It  is  said  that  the 
reason  of  the  court  for  dismissing  the 
case  was  that  the  plaintiff  amended  its 
writ  of  mandamus,  and  did  not  serve 
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It  as  amended  upon  the  defendant. 
This  reason  is  not  relied  on  in  this 
court,  and  properly  so,  because  a  writ 
of  mandamus  nisi  performs  the  two- 
fold function,  of  process  and  declara- 
tion, Fisher  v.  City  of  Charleston,  17 
W.  Va.  628.  As  a  declaration  it  may 
be  amended,  and  if  in  its  original  form 
it  was  served  on  the  defendant  it  is 
not  necessary  to  reserve  it  in  amended 
form.  It  is  amendable,  like  all  other 
declarations.  They  are  never  reserved. 
An  amended  declaration  in  ejectment 
is  not  served,  though  like  a  mandamus 
nisi,  a  declaration  in  ejectment  per- 
forms such  twofold  function."  Town 
of  Mason  v.  R.  Co.,  51  W.  Va.  183,  41 
S.  E.  418. 

d.  Where  Declaration  Is  Demurred  to. 

In  Virginia  and  West  Virginia,  the 
usual  course,  where  the  opinion  of  the 
court  is  in  favor  of  the  defendant  on 
a  demurrer  to  the  whole  declaration,  is 
to  allow  the  plaintiff  to  withdraw  his 
joinder  in  the  demurrer,  and  amend  his 
declaration,  if  the  ground  upon  which 
the  demurrer  is  sustained  be  of  such  a 
nature  as  can  be  removed  by  an  amend- 
ment. And  there  is  no  difference  as 
to  the  doctrine  of  amending  at  com- 
mon law,  between  penal,  and  other 
actions.  Hart  v.  B.  &  O.  R.  Co.,  6  W. 
Va.  336. 

There  is  a  demurrer  to  a  declaration, 
which  is  overruled;  but  upon  appeal  the 
judgment  is  reversed.  When  the  case 
goes  back,  the  plaintiff  may  be  allowed 
to  amend  his  declaration.  Hansbrough 
V.  Stinnett,  25  Gratt.  495. 

e.  Action  in  Name  of  Wrong  Plaintiff. 
Where  an  action   is   brought  in  the 

name  of  the  wrong  plaintiff,  it  is  not 
error  to  allow  the  declaration  to  be  so 
amended  as  to  show  the  party  benefi- 
cially interested.  National  Bank  of 
Virginia  v,  Nolting,  94  Va.  263,  26  S. 
E.   82^. 

If  a  jury  find  for  the  plaintiff  the 
slaves  in  the  declaration  mentioned, 
and,  proceeding  to  state  the  several 
values,  recites  the  name  of  one  of  them 


erroneously,  such  an  error  should  be 
corrected  by  reference  to  the  declara- 
tion. Boatright  v,  Meggs,  4  Munf.  145. 
Declaration  by  Married  Woman  by 
Next  Friend— Striking  Out  Plaintiffs.— 
Where  a  married  woman,  over  the  age 
of  twenty-one  years,  sues  for  a  per- 
sonal injury  in  her  name  by  a  next 
friend,  the  declaration  may  be  amended 
by  striking  out  her  next  friend,  and  by 
inserting  her  own  as  plainiiJ.  Rich- 
mond Railway  &  Electric  Company  v. 
Bowles,  92  Va.  738,  24  S.  E.  3881.  The 
court,  in  this  case,  further  said:  "No 
reason  can  be  perceived  why,  if  a  mar- 
ried woman  may  amend  her  bill  by  in- 
serting the  name  of  a  next  friend,  she 
may  not  with  equal  propriety  be  per- 
mitted to  amend  her  declaration  by 
striking  from  it  the  wholly  needless 
and  superfluous  shadow,  rather  than 
to  permit  the  substance  to  be  sac- 
rificed." 

f.  Omission  of  Parties. 

Where  some  of  the  parties  defend- 
ants are  omitted  in  a  declaration,  de- 
fendants may  plead  an  abatement  that 
such  persons  ought  to  be  jointly  sued; 
and  then  the  plaintiff  without  proceed- 
ing to  trial  upon  an  issue  thereon,  may 
amend  the  declaration,  and  make  the 
persons  named  in  such  plea  as  joint 
contractors,  defendants  in  the  cause 
with  the  original  defendants,  and  cause 
process  to  be  served  upon  the  new  de- 
fendants. Carlon  v,  Ruffner,  12  W. 
Va.   297. 

g.  Misnomer. 

Misnomer  in  Christian  Name. — Un- 
der W.  Va.  Code  1887,  §  14,  ch.  125. 
"No  plea  in  abatement  for  a  misnomer 
shall  be  allowed  in  any  action;  but  in 
a  case  wherein,  but  for  this  section,  a 
misnomer  would  have  been  pleadable 
in  abatement,  the  declaration  and  sum- 
mons may,  on  the  motion  of  either 
party,  and  on  the  affidavit  of  the  right 
name,  be  amended  by  inserting  the 
same  therein."  Thus,  under  this  stat- 
ute, where  the  writ  named  the  plaintiff 
as  "Collohan"  Hoffman,  and  in  declara- 
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tion  he  is  named  as  "CoUahill"  Hoff- 
man, such  misnomer  in  the  plaintiff's 
christian  name  was  amended.  Hoffman 
V.  Dickinson,  31  W.  Va.  142,  6  S.  E.  53. 
See  also,  Va.  Code  1887,   §§   3258,  3399. 

Where  the  jury  find  a  conveyance  to 
James,  the  lessor  of  the  plaintiff, 
whereas  his  name  is  Jacobus,  this  is  a 
plain  mistake,  which  may  be  corrected 
by  the  other  part  of  the  finding,  that  he 
is  lessor  of  the  plaintiff.  Pendleton  v, 
Vandevier,  1  Wash.  381. 

Where  a  party  is  not  named  in  the 
prayer  of  a  bill  or  is  incorrectly  named, 
yet  if  served  with  process  to  answer, 
an  amendment  will  cure  the  defect. 
Martin  v.  Martin,  95  Va.  26,  27  S.  E. 
810. 

Misnomer  of  Corporation.— The  mis- 
nomer of  a  corporation  cannot  be  taken 
advantage  of  by  plea  in  abatement,  but 
where  formerly  pleadable  in  abatement, 
the  declaration  and  summons  may,  on 
the  motion  of  either  party,  on  affidavit 
of  the  right  name,  be  amended  by  in- 
serting the  same  therein.  W.  Va.  Code, 
ch.  125,  §  14;  First  Nat.  Bank  of  Cerebo 
V.  Huntington,  etc.,  Co.,  41  W.  Va.  530, 
23  S.  E.  792. 
h.  Introducing  New  Cause  of  Action. 

The  rule  generally  prevailing  seems  to 
be  that  amendments  of  the  declaration 
which  the  court  will  permit  after  ap- 
pearance, are  such  as  have  for  their 
object  the  trial  and  determination  of 
the  subject  matter  of  the  controversy 
upon  which  the  action  was  originally 
based,  but  amendments  will  not  be 
allowed  which  bring  into  the  case  a 
new  and  substantive  cause  of  action 
difTerent  from  that  declared  on,  and 
different  from  that  which  the  plaintiff 
intended  to  assert  when  he  instituted 
his  action.  If  the  plaintiff  in  the 
amended  declaration  is  attempting  to 
assert  rights  and  to  enforce  claims  aris- 
ing out  of  the  same  transaction,  act, 
agreement  or  obligation,  however  great 
may  be  the  difference  in  the  form  of 
liability  as  contained  in  the  amended 
from  that  stated  in  ^Jie  original  declara- 


tion, it  will  not  be  regarded  as  for  a 
new  cause  of  action.  In  such  case  the 
original  and  amended  declarations  and 
the  count  or  counts  in  each  are  re- 
garded as  variations  in  the  form  of  lia- 
bility to  meet  the  possible  scope  of 
varying  phases  of  the  testimony,  which 
is  one  of  the  very  objects  and  purposes 
of  adding  several  counts  and  of  making 
amendments  to  the  declaration.  New 
River  Mineral  Co.  v.  Painter,  100  Va. 
507,  42  S.  E.  300,  citing  Tidball  v.  Shen- 
andoah Nat.  Bank,  100  Va.  741,  42  S. 
E  867;  Kinney  v,  Craig,  103  Va.  158,  48 
S.  E.  864. 

After  the  appearance  of  the  defend- 
ant the  court  should  be  liberal  in  allow- 
ing such  amendments  to  the  declara- 
tion, as  tend  to  promote  the  fair  trial 
and  determination  of  the  subject  matter 
of  controversy,  upon  which  the  action 
was  originally  based,  but  no  amend- 
ment should  be  allowed  against  the 
protest  of  the  defendant,  which  intro- 
duces into  the  case  a  new  substantive 
cause  of  action  different  from  that  de- 
clared upon,  and  different  from  that 
which  the  party  intended  to  declare 
upon  when  he  brought  his  action, 
though  the  amendment  be  such,  as 
would,  in  another  count  have  been 
properly  inserted  in  the  original  dec- 
laration and  the  new  cause  of  action 
was  such,  as  could,  if  the  plaintiff  had 
so  chosen,  been  united  in  the  same  suit 
with  the  original  cause  of  action  act- 
ually sued  upon,  bnyder  v.  Harper,  24 
W.  Va.  206;  Kuhn  v.  Brownfield,  34  W. 
Va.  252,  12  S.  E.  519;  Clarke  v.  Ohio 
River  R.  Co.,  39  W.  Va.  732,  20  S.  E. 
696. 

Action  against  Physician  for  Mal- 
practice.— In  an  action  against  a  phy- 
sician for  malpractice,  alleging  breach 
of  an  express  contract,  an  amendment 
may  be  made  setting  forth  the  breach 
of  an  implied  contract.  Kuhn  v. 
Brownfield,  34  W.  Va.  252,  12  S.  E. 
519. 

Inconsistent  Amendments. — Amend- 
ments are  not  to  be  allowed  which  are 
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inconsistent  with  the  nature  of  the 
pleadings  or  change  the  cause  of  ac- 
tion. Allegations  may  be  changed  and 
others  added,  provided  the  identity  of 
the  cause  of  action  is  preserved.  Kuhn 
V,  Brownfield,  34  W.  Va.  252,  12  S.  E. 
519;  Clarke  v,  Ohio  River  R.  Co.,  39  W. 
Va.  732,  20  S.  E.  696. 

Form  of  LiabUity  Different.— If  an 
amended    declaration    assert    rights    or 
claims  arising  out  of  the  same  trans- 
action, act,  agreement  or  obligation  as 
that  upon  which  the  original  declara- 
tion is  founded,  it  will  not  be  regarded 
as  for  a  new  cause  of  action,  however, 
great  may  be  the  difference  in  the  form 
of  liability  asserted  in  the  two  declara- 
tions.    The    two    declarations   are    re- 
garded  as  variations  in  the  form  of  lia- 
bility to  meet  the  varying  phases  of  the 
evidence    as    it    may    appear.     A    new 
case   is  not  made  by  charging  in  the 
declaration    a   transaction   as   a   lawful 
act  done  negligently,  and  chargmg  the 
same  transaction  in  an  amendment  as 
an  unlawful  act.     New  River  Mm.  Co. 
V.   Painter,  100  Va.   507,  42  S.   E.   300. 
L      Effect     of     AUowing     Inunatcrial 
Amendments. 
Where  a  plaintiff  is  allowed  to  make 
at    bar    an    immaterial    amendment    to 
his  declaration,  it  is  not  error  to  refuse 
the   defendant   a   continuance   on   that 
ground.     Danville  R.  Co.  v.  Brown,  90 
Va.  340,  18  S.  E.  278. 

The  situs  of  bank  stock  for  the  pur- 
pose of  taxation  is,  under  the  pro- 
visions of  Va.  Acts  1883-'84,  p.  568, 
§  7,  the  place  where  the  bank  is  located, 
and  it  is  immaterial  where  the  stock- 
bolder  resides.  Hence  it  is  not  error 
to  refuse  to  allow  amendments  to  the 
pleadings  merely  averring  the  nonresi- 
dence  of  a  certain  number  of  the  stock- 
holders. Union  Bank  of  Richmond  v. 
Richmond,  94  Va.  316,  26  S.  E.  821. 
j.  Effect  of  Amendment  on  Running 
of  Statute. 
When  an  amendment  to  a  declara- 
tion is  not  inconsistent  with  the  na- 
ture of  the  pleadings,  and  does  not  in- 


troduce a  new  cause  of  action,  then  so 
far  as  regards  the  statute  of  limitations, 
it  will  have  the  same  effect  as  if  it  had 
been  originally  filed  in  the  amended 
form  at  the  commencement  of  the 
term,  an-d  the  cause  not  then  barred 
will  not  be  treated  as  barred  at  the 
time  of  the  amendment  by  reason  of 
such  amendment.  Kuhn  v.  Brown- 
field,  34  W.  Va.  252,  12  S.  E.  519;  Lamb 
V.  Cecil,  28  W.  Va.  653. 

In   an  action   upon  a   penal    statute, 
more  than  a  year  after  the   cause   of 
action  accrued,  the  plaintiff,  on  a  de- 
murrer,  to   his   declaration   being  sus- 
tained, asked  and  obtained  leave  of  the 
court  to  amend  his  declaration,  against 
the    objections    of   the    defendant,   and 
the    declaration    is    amended   in    court, 
and  thereupon  the  defendant  tenders  to 
the  court  a  plea,  in  substance,  that  the 
plaintiff,  his  action  ought  not  to  have 
and  maintain,  because,  the  cause  of  ac- 
tion  did   not   accrue   within    one    year 
before  he  filed  his  amended  declaration. 
It  was  held,  that  under  the  law  in  force 
in   West   Virginia   on   the   9th    day   of 
March,  1869,  the  statute  of  limitations 
did  not  run  in  such  case  in  favor  of  the 
defendant  up  to  the  time  of  the  filing 
of  the   amended   declaration,   but   only 
until   the   commencement   of   the   suit; 
that  is,  the  issuing  of  the  original  writ. 
Hart  V.  B.  &  O.  R.  Co.,  6  W.  Va.  336. 
In  an  action  on  a  policy  of  insurance 
for  loss  by  fire  claiming  a  certain  sum 
as  damage,  or  for  loss  to  certain  prop- 
erty, an   amended   declaration   may   be 
filed    claiming   larger   damages,    or    on 
additional    property,    under    the    same 
policy,  by  the  same   fire.     When  such 
amendment  is  made,  the  time  as  to  the 
larger  claim  made  by  the  amendment, 
whether    under    the    statute    of    limita- 
tions  or  under  a  clause   of  the   policy 
fixing  a  limitation  for  action  under  it, 
will    stop    running   at    the    commence- 
ment of  the  suit,  and  not  continue  to 
the   filing  of  the  amended   declaration. 
Bentley  v.   Standard   Fire   Ins.   Co.,  40 
W.    Va.    729,    23    S.    E     584. 
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k.  Amendment  as  Waiver  of  Error  in 
Previous  Rulings. 

By  amending  his  declaration,  however, 
and  going  to  trial  on  the  merits,  the 
plaintiff  waives  his  right  to  assign  for 
error  that  a  demurrer  to  the  declara- 
tion, as  originally  filed,  was  improp- 
erly sustained.  Darracott  v.  C.  &.  O. 
R.  R.  Co.,  83  Va.  288,  2  S.  E.  611; 
Hopkins  v.  Richardson,  9  Gratt.  486; 
Harris  v.  N.  &  W.  R.  R.  Co.,  88  Va. 
560,  14  S.  E.  535;  Birckhead  v.  C.  &  O. 
R.  Co.,  95  Va.  648,  29  S.  E.  678;  Con- 
nell  V.  C.  &  O.  R.  Co.,  93  Va.  44,  24 
S.    E.    467. 

Where  a  demurrer  to  a  declaration 
is  sustained,  with  leave  to  the  plaintiff 
to  amend,  if  the  plaintiff  exercises  that 
privilege,  he  cannot  afterwards  be 
heard  to  object  to  the  judgment  on  the 
original   declaration.     Connell  v.   C.   & 

0.  Co.,  93  Va.  44,  24  S.  E.  467,  citing 
Hopkins  v.  Richardson,  9  Gratt.  487; 
Darracott  v.  C.  &  O.  R.  Co.,  83  Va. 
288,  2  S.  E.  511. 

Amendment  of  Complaint  after  De- 
murrer Sustained. — If  a  special  de- 
murrer is  filed  to  a  declaration,  which 
is  afterwards  amended  in  the  points 
specified  in  the  demurrer,  issues  made 
up  on  pleas  filed  before  the  amend- 
ment, a  verdict  rendered  on  those 
issues,  and  no  further  notice  taken  of 
the  demurrer,  the  demurrer  must  be 
considered  as  abandoned.  Vaiden  v. 
Bell,  3  Rand.  448. 

1.  Effect  on  Original  Pleadings. 
When  the  plaintiff  files  an  amended 

declaration,  which  is  complete  in  itself, 
and  does  not  refer  to,  or  in  any  man- 
ner adopt  the  former  as  part  of  the 
same,  and  to  which  amended  declara- 
tion the  defendant  replies  and  issue  is 
joined  thereon,  the  former  shall  be 
considered  as  withdrawn  or  abandoned. 
Roderick  v.  Railroad  Company,  7  W. 
Va.  54. 

Plea  to  Original  Declaration  Stands. 
— Where  there  is  a  plea  to  one  decla- 
ration, auA  then  the  plaintiff  files  an 
amended  declaration,  to  which  the  plea 


pleaded  to  the  first  is  applicable,  and 
that  plea  is  never  withdrawn,  it  will 
stand  as  a  plea  to  the  new  declaration. 
Roderick  v.  Railroad  Co.,  7  W.  Va.  56; 
Power  V.  Ivie,  7  Leigh  151,  both  citing, 
with  approval.  Eppes  v,  Demovillc,  2 
Call  22;  Clarke  v.  Ohio  River  R.  Co.^ 
39   W.   Va.   732,  20   S.   E.   696. 

m.    Pleading  to  Amended  Declaration. 

Rule  to  Plead  after  Amendment. — It 
is  a  sufficient  answer  to  the  objection 
that  a  rule  should  have  been  given  a 
defendant  to  plead,  after  an  amended 
declaration  was  filed,  that  it  appears 
in  the  record,  in  an  order  entered  at 
rules,  that  "the  defendant  being  sum- 
moned and  not  appearing,"  etc.  B.  & 
O.  R.  Co.  V.  Christie,  5  W.  Va.  325. 

Rule  to  Reply  to  Amended  Declara- 
tion.— Where  the  plaintiff  in  an  action 
of  assumpsit,  on  leave,  files  an  amended 
declaration  to  which  the  defendant  at 
once  files  his  plea,  the  plaintiff  is  en- 
titled of  right,  if  he  requires  it,  is 
a  rule  to  reply.  Manufacturer,  etc., 
Bank  v.  Mathews,  3  W.  Va.  26. 

Time  Allowed  to  Plead.  —  When, 
upon  amendment  of  a  declaration  at 
bar,  the  defendant  is  allowed  four  days, 
on  his  own  motion,  in  which  to  plead, 
he  cannot  complain  of  the  brevity  of 
time  allowed,  especially,  if,  in  fact, 
about  twenty  months  thereafter  elapsed 
before  judgment  was  rendered  against 
him.  Bank  v.  Ralphsnyder,  54  W.  Va. 
231,  46  S.  E.  206. 

2.   Of  Pleas. 

Where  an  improper  plea  is  filed  by 
an  attorney  through  inadvertence,  and 
for  want  of  information,  it  may  be 
amended,  after  a  trial  and  verdict  for 
the  plaintiff.  Richardson  v.  Johnston, 
2    Call   528. 

Amendment  by  Personal  Representa- 
tive.— And  a  personal  representative 
may,  on  motion,  without  an  aftidavit, 
amend  his  plea  by  pleading  plene  ad- 
ministravit  at  any  time  before  the  trial 
of  a  suit  against  him,  provided  the 
court    is    satisfied    that   the    motion    is 
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not  made  merely  for  the  sake  of  delay. 
Chisholm  v.  Anthony,  1  Hen.  &  M.  27. 

To  Conform  to  Proof. — If  upon  the 
trial  of  an  action  at  law,  there  is  a 
variance  between  a  contract  set  out  in 
a  plea,  and  the  contract  offered  in  evi- 
dence in  support  of  the  plea,  and  no 
motion  is  made  to  amend  the  plea  so 
as  to  conform  to  the  evidence  tendered 
in  support  of  it,  nor  to  allow  the  jury 
to  find  the  facts  so  that  the  court  may 
give  judgment  according  to  the  right 
of  the  case,  as  provided  by  Va.  Code, 
I  3384,  then  the  contract  offered  in  evi- 
dence should  be  excluded.  Richmond, 
etc..  Spike  Co.  v.  Chesterfield,  etc.,  Co., 
102    Va.    417,    46    S.    E.    397. 

Effect  of  Failure  to  Amend. — If  a 
party  obtains  leave  to  amend  his  plea, 
he  may  elect  to  make  the  amendment 
or  not  as  he  pleases;  but  if  he  fails  to 
make  the  amendment,  and  the  former 
plea  is  not  withdrawn,  the  issue  made 
by  the  original  pleading  should  be 
tried.  Fox  v.  Cosby,  2  Call  1. 
8.   Of  Replications. 

See  generally,  the  title  REPLICA- 
TION. 

Where,  in  an  action  of  detinue,  the 
replication  to  the  defendant's  plea  of 
the  statute  of  limitations  is  insufficient, 
but  the  declaration  contains  the  aver- 
ments for  lack  of  which  the  replication 
is  defective,  the  plaintiff  should  be 
allowed  to  amend  his  replication.  Mor- 
ris V,  Lyon,  1  Va.  Dec.  615. 

Withdrawal  of  Joinder  in  Demurrer. 
— An  attorney  for  the  commonwealth, 
who  has  joined  in  the  defendant's  de- 
murrer to  his  replication,  it  being  de- 
fective in  mere  form,  may  have  leave, 
before  judgment  is  entered  on  the  de- 
murrer, to  withdraw  his  joinder  in 
demurrer  and  amend  his  replication. 
Com.  V.  Jackson,  2  Va.  Cas.  601. 

Profcrt  and  Oyer. — Where  a  replica- 
tion to  a  plea  of  the  statute  of  limita- 
tions was  demurred  to  solely  because 
it  contained  no  profert  in  curiam  of  the 
covenant  therein  mentioned,  it  was  held 
that    the   plaintiff   was    then    properly 


allowed  to  amend  the  replication  by 
adding  the  profert  of  the  covenant,  it 
being  mere  matter  of  form  occasioning 
no  surprise  to  the  defendant,  and  be- 
ing necessary  to  the  justice  of  the  case. 
"Without  stopping  to  enquire  how  far 
it  would  have  been  authorized  by  the 
English  practice,  it  is  sufficient  to  say 
that  it  was  fully  authorized  by  the  prac- 
tice and  decisions  of  Virginia.  Cooke 
V,  Beale,  1  Wash.  313;  Graham  v.  Gra- 
ham, 4  Munf.  205."  Bowles  v.  Elmore, 
7  Gratt.  385. 

Terms. — But  the  declaration  being  in 
the  name  of  two  plaintiffs,  if  the  re- 
plication purport  to  be  in  behalf  of 
one  only,  it  is  a  departure  in  pleading; 
and  on  demurrer,  judgment  ought  to 
be  entered  for  the  defendant,  unless  the 
plaintiffs  move  the  court  to  amend  their 
replication,  which  in  that  case  should 
be  allowed,  on  their  paying  costs.  Gra- 
ham V.  Graham,  4  Munf.  205. 
4.  At  What  Stage  of  Proceedings. 

Conunon-Law  Rule.  —  At  common 
law  amendments  seem  to  have  been  al- 
ways readily  obtained,  at  any  time  be- 
fore issue,  either  in  law  or  fact,  was 
joined,  or  while  the  proceedings  con- 
tinued in  paper,  but,  after  the  record 
was  made  up,  and  the  pleadings  were 
entered  on  the  roll,  there  was  a  reluc- 
tance to  admit  of  any  alteration, 
through  fear  of  defacing  the  record. 
Tabb  V.  Gregory^  4  Call  228.  See  ante, 
•Of  Equity  Pleadings,"  II,  G;  "Of 
Common-Law  Pleadings,"  II,  H. 

Furtherance  of  Justice. — So  that  to 
promote  justice  on  one  hand,  and  pre- 
vent injury  on  the  other,  seems  to  be 
all  that  is  requisite,  for  if  they  can  be 
effected  the  amendment  will  be  allowed 
It  any  time  before  final  judgment 
Tabb  V.  Gregory,  4  Call  228;  Travis  v. 
Peabody  Ins.  Co.,  28  W.  Va.  594. 

Effect  of  Laches. — Or  defendant 
should  be  permitted  to  amend  his  plead- 
ings, or  add  to  his  pleas  whenever  jus- 
tice requires  it,  provided  unreasonable 
Jeiay  be  not  thereby  occasioned,  or 
good  reason  be  shown  for  not  having 
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done  so  sooner.  But  he  will  not  be 
permitted  so  to  do  where  he  has  had 
ample  opportunity  for  earlier  action, 
and  has,  without  sufficient  excuse,  de- 
layed until  trial  is  at  hand.  Keckley 
V.  Bank,  79  Va.  458;  Perkins  v,  Haw- 
kins, 9  Gratt.  653. 

Before  or  after  Appearance  of  De- 
fendant.— The  plaintiff  may  of  right 
amend  his  declaration,  or  bill,  at  any 
time  before  appearance  of  the  defend- 
ant, or  after  such  appearance,  if  sub- 
Ftrntial  justice  will  be  promoted 
thereby.  Law  v.  Law,  55  W.  Va.  4, 
46  S.  E.  697;  Snyder  v.  Harper,  24  W. 
Va.  206. 

The  plaintiff  may,  as  a  matter  of 
right,  amend  his  declaration  at  any  time 
before  appearance  by  the  defendant  if 
substantial  justice  will  be  promoted 
thereby,  and  in  such  case  it  is  not  nec- 
essary to  summon  the  defendant  to 
plead  to  the  amended  declaration. 
Phelps  V.  Smith,  16  W.  Va.  522;  Baylor 
V.  B.  &  O.  R.  Co.,  9  W.  Va.  270. 

After  Demurrer  Sustained. — After  a 
demurrer  has  been  sustained  to  a  dec- 
laration which  states  a  good  cause  of 
action,  the  court  may  allow  the  decla- 
ration to  be  amended,  though  the  state- 
ment is  defective  with  regard  to  the 
matters  in  which  it  is  amended.  Guar- 
antee Co.  V.  Bank.  95  Va.  480,  28  S.  E. 
909;  Baylor  v.  B.  &  O.  R.  R.  Co.,  9 
W.  Va.   270. 

Suggestion  by  the  Court. — But  a 
plaintiff  cannot  be  compelled  to  amend 
after  the  sustaining  of  a  demurrer  to 
a  declaration.  Rigg  v.  Parsons,  29  W. 
Va.  522,  2  S.   E.  81. 

After  Demurrer  and  Argument. — 
After  demurrer  and  argument  upon  the 
issue  in  law,  either  party  will  be  per- 
mitted to  amend.  Tabb  v,  Gregory,  4 
Call  228. 

Technical  Defect  in  Replication. — It 
is  proper  to  allow  an  amendment,  after 
demurrer  is  sustained,  to  cure  a  purely 
technical  defect  in  a  replication,  when 
it  occasions  no  surprise  to  the  defend- 
ant, produces  no  delay  nor  inconven- 


ience, and  is  necessary  to  the  justice 
of  the  case.  "It  is  fully  authorized  hy 
the  practice  and  decisions  of  Virginia."^ 
Bowles  V.  Elmore,  7  Gratt.  385;  Hart 
V.  B.  &  O.  R.  Co.,  6  W.  Va.  336. 

Variance  between  Amended  Declara- 
tion and  Writ.— If  the  plaintiff  be  per- 
mitted to  amend  his  declaration,  by 
consent  of  parties,  after  issue  joined  on 
a  plea  to  the  action,  the  defendant 
ought  not  to  be  permitted  to  plead  in 
abatement  any  variance  between  the 
amended  declaration  and  the  writ, 
which  equally  existed  between  the  writ 
and  the  original  declaration.  Moss  r. 
Stipp,  3  Munf.  159;  Payne  v.  Grim,  2 
Munf.  297. 

Joinder  of  Issue  on  Amended  Decla- 
tion. — Where  there  has  been  an  issue 
joined  on  a  declaration  to  which  a  de- 
murrer is  subsequently  sustained,  and 
an  amended  declaration  is  filed  to 
which  no  plea  is  entered,  it  is  error  to 
empanel  a  jury  sworn  to  try  the  is- 
sues joined,  when  in  fact  no  issue  was 
joined  on  the  amended  declaration.  B. 
&  O.  R.  Co.  V,  Gettle,  3  W.  Va.  376. 

Materiality  of  Amendments.— After 
all  the  evidence  has  been  introduced 
on  the  trial  of  an  action  at  law,  the 
plaintiff  is  not  to  be  permitted  to  add 
another  count  to  his  declaration;  the 
amendment  being  material  to  the  mer- 
its, and  therefore  not  allowable.  Hans- 
brough  V.  Stinnett,  25  Gratt.  495. 

Upon  Trial  of  Issue  Nul  Tiel  Record. 
— Upon  the  trial  of  the  issue  aul  tiel 
record,  the  court  may  allow  an  amend- 
ment of  the  declaration,  and,  if  the 
defendant  consents,  may  proceed  with 
the  trial.  Thus,  in  an  action  of  debt, 
brought  on  a  judgment  recovered  for 
£144.  17.  234.  and  costs,  but  declared 
on  for  £144.  7.  2%.  and  costs,  the  plain- 
tiff, upon  the  trial  of  the  issue  joined 
upon  the  plea  of  "no  such  record" 
filed  by  the  defendant,  was  allowed  to 
amend  his  declaration  by  inserting  the 
correct  sum.  Anderson  v.  Dudley,  5 
Call  529. 

After  Submission  to  Jury— The  case 
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was  submitted  to  the  jury,  who  not 
agreeing,  a  juror  was  by  consent  with- 
drawn. In  this  stage  of  the  proceed- 
ings, the  plaintiff  was  permitted  to 
amend  his  declaration,  the  cause  being 
in  paper,  notwithstanding  the  jury  had 
been  sworn,  as  no  verdict  was  ren- 
dered; during  which  time  amendments, 
in  favor  of  justice,  are  within  the  dis- 
cretion of  the  court.  Syme  v.  Jude,  3 
Call  522;  Tabb  v.  Gregory,  4  Call  225. 
Before  Verdict— Terms.— The  circuit 
courts  of  West  Virginia,  in  the  exercise 
of  their  general  common-law  jurisdic- 
tion, in  the  absence  of  any  statute  pro- 
hibiting them  from  doing  so,  and  in- 
dependently of  any  statute  authorizing 
them  to  do  so,  may,  in  their  discretion, 
permit  the  pleadings  to  be  amended  at 
any  time  before  verdict  found  whenever 
justice  will  be  promoted  thereby,  and 
the  same  can  be  done  without  injury  to 
the  opposite  party,  but  in  every  such 
case,  if  the  opposite  party  requests  it, 
the  jury  should  be  discharged,  and  the 
cause  continued  with  leave  to  the  op- 
posite party  to  amend  his  pleadings  or 
to  plead  anew  to  the  pleadings,  so 
amended.  Travis  v.  Peabody  Ins.  Co., 
28  W.  Va.  583. 

After  Verdict.— Even  after  the  ver- 
dict is  returned  if  there  is  anything  by 
which  it  can  be  done,  or  the  justice  of 
the  case  requires  it,  amendments  will 
be  allowed.  Travis  v.  Peabody  'Ins. 
Co.,  28  W.  Va.  594;  Tabb  v.  Gregory, 
4  Call  228. 

"It  cannot  be  doubted,  since  the 
cases  of  Tomlinson  v.  Blacksmith,  7 
T.  R.  132;  Storer  v.  Gordon,  2 
Chitty  27,  18  Eng.  C.  L.  R.  237,  that  of 
late  years  amendments  are  very  lib- 
erally permitted  where  the  justice  of 
the  case  requires  it,  even,  after  a  ver- 
dict has  been  rendered  between  the 
•  parties.  In  the  former  case,  the  plain- 
tiff was  permitted  to  amend  his  dec- 
laration by  increasing  the  damages  laid, 
according  to  the  truth  of  the  case  as 
found  by  the  jury;  and  in  the  latter, 
the    proceedings    were    set    aside,    and 


the  defendant  was  permitted  to  put  in 
a  new  plea,  the  justice  of  the  case  ap- 
pearing to  demand  it.  It  would  seem, 
then,  well  established  that  a  defendant 
may,  for  good  cause  shown,  even  after 
a  verdict  against  him,  be  permitted  to 
have  that  verdict  set  aside,  and  to  make 
a  new  defense  upon  the  merits  of  the 
matter  in  controversy.  If  this  be  so, 
it  is  not  perceived  why  an  equal  lati- 
tude is  not  allowable  in  cases  of  de- 
murrer to  evidence."  Fairfax  v,  Lewis, 
11  Leigh  233. 

Amendments  before  Final  Judgment. 
— But  the  rigor  of  the  common  law  has 
been  gradually  departed  from,  until 
it  has  become  the  settled  doctrine,  that 
amendments,  at  the  discretion  of  the 
court  may  be  allowed  at  any  time  be- 
fore final  judgment,  provided  they  pro- 
duce no  injury  to  the  opposite  party. 
Tabb  V.  Gregory,  4  Call  228;  Travis 
V.  Peabody  Ins.  Co.,  28  W.  Va.  594. 

If  an  entry  be  made  in  a  minute 
book  of  the  clerk  of  the  district  court 
and  a  part  of  it  be  omitted  in  the  order 
book,  signed  by  the  judge,  the  order 
book  cannot  be  amended  from  the  min- 
utes after  the  term  at  which  the  pro- 
ceedings were  had.  Cogbill  v,  Cogbill, 
2  Hen.  &  M.  467. 

During  Trial  of  Appeal.— If  a  party 
during  the  trial  of  an  appeal  from  a 
justice  is  entitled  to  amend  his  plead- 
ings, that  right  cannot  be  made  to 
depend  solely  on  whether  the  adverse 
party  is  then  ready  to  proceed  with  the 
trial.  If  such  an  amendment  would 
be  a  surprise  to  the  other  party,  a 
continuance  will  obviate  that  objection. 
Powell  V.  Love,  36  W.  Va.  96,  14  S.  E. 
405. 

5.    Refusal  to  Allow  Amendment 
a.   In  General. 

Where  the  inferior  court  properly 
sustains  a  demurrer  to  a  declaration, 
and  enters  judgment  in  the  action  for 
the  defendant,  without  giving  leave  to 
the  plaintiff  to  amend,  the  supreme 
court  will,  if  the  defect  in  the  declara- 
tion appears  to  be  amendable,  reverse 
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the  judgment,  and  remand  the  case, 
with  directions  to  grant  leave  to  the 
plaintiff  to  amend  if  he  elects  to  do  so. 
Rigg  V,  Parsons,  29  W.  Va.  522,  2  S. 
E.  81;  Norris  v.  Lemen,  28  W.  Va.  336. 

If  the  inferior  court  refuse  leave  to 
a  party  to  amend  his  pleadings  where 
it  should  be  allowed,  the  appellate 
court  will  reverse  for  that,  as  error. 
Cooke  V.  Beale,  1  Wash.  313. 

Cannot  Be  Forced  to  Amend. — But, 
if  in  such  case,  the  record  shows  that 
the  plaintiff  declined  to  amend  his  dec- 
laration, the  supreme  court  will  not  re- 
verse the  judgment,  although  it  dis- 
tinctly appears  that  the  defect  in  the 
declaration  could  have  been  readily 
amended  if  the  plaintiff  had  chosen  to* 
do  so,  but  the  judgment  will  be  af- 
firmed. Rigg  V.  Parsons,  29  W.  Va. 
522,  2  S.  E.  81;  White  v.  Railway  Co., 
26  W.  Va.  800. 

Joint  Actions.  —  Where  in  action 
against  two  who  file  joint  pleas  of  non- 
assumpsit,  and  the  plaintiff  has  the  ac- 
tion dismissed  as  to  one  and  asks  leave 
to  amend  his  declaration  as  to  the 
other,  and  there  is  nothing  to  show  that 
the  defense  relied  on  was  personal  to 
the  former,  it  was  held,  no  error  to  re- 
fuse such  leave.  Gibson  v.  Beveridge, 
90  Va.  696,  19  S.   E.  785. 

Appeal  and  Error. — "The  general 
rule  is  that  an  appeal  or  writ  of  error 
does  not  lie  from  an  interlocutory  or- 
der, allowing  or  refusing  amendments 
to  the  pleadings  until  there  has  been  a 
final  decree  or  judgment,  except  where 
the  statute  otherwise  provides.  See 
Gillespie  v,  Coleman,  98  Va.  276,  36  S. 
E.  377;  Lancaster  v,  Lancaster,  86  Va. 
201,  9  S.  E.  988;  Elder  v.  Harris,  75  Va. 
68."  Hobson  v.  Hobson,  100  Va.  216, 
40  S.  E.  899.  See  generally,  the  title 
APPEAL  AND  ERROR. 
b.   Remand  with  Directions  to  Amend. 

Where  an  appellate  court  reverses 
the  judgment  of  the  lower  court,  the 
cause  will  be  sent  back  with  directions 
that  the  plaintiff  shall  have  leave  to 
amend     the     declaration.      Strange     v. 


Floyd,  9  Gratt.  474;  Liggatt  v.  Withers, 
5  Gratt.  24,  50  Am.  Dec.  95;  Hale  v. 
Crow,   9    Gratt.   268;    Creel   v.    Brown, 

1  Rob.  265;  White  v.  Toncray,  5  Gratt. 
180;   Rigg  V,    Parsons,  29  W.  Va.   522, 

2  S.  E.  81;  Norris  v,  Lemen,  28  W. 
Va.  336. 

So  also,  where  there  is  a  demurrer 
to  a  declaration  which  is  overruled, 
but  upon  appeal  the  judgment  is  re- 
versed, the  cause  will  be  remanded  with 
directions  that  the  plaintiff  be  allowed 
to  amend  his  declaration  if  he  elects 
to  do  so.  Hansbrough  v.  Stinnett,  25 
Gratt.   495. 

Proceedings  after  Leave  to  Amend 
Declaration. — When  an  order  of  court 
has  been  entered,  granting  the  plaintiff 
leave  to  amend  his  declaration,  and  re- 
manding the  cause  to  the  rules,  the 
case,  after  the  amended  declaration  is 
filed,  ought  to  be  regularly  proceeded 
in  at  the  rules  to  an  issue  or  office  judg- 
ment, unless  by  consent  an  issue  be 
made  up  in  court;  and  if,  without  such 
proceedings  at  the  rules,  judgment  be 
entered  up  in  court  against  a  defendant 
because  he  has  not  appeared  and 
pleaded  to  the  amended  declaration, 
such  judgment  will  be  erroneous. 
Couch  V.  Fretwell,  10  Leigh  578. 

Where  an  appeal  is  pending  in  this 
court  from  a  decree  of  the  circuit  court 
presumably  founded  on  an  adventitious 
mistake  in  the  title  papers  used  as  evi- 
dence in  the  cause,  and  a  bill  of  review 
is  filed  in  the  circuit  court  to  correct 
such  mistake  and  rehear  such  cause, 
and  the  circuit  court  refuses  to  con- 
sider such  bill  of  review,  and  dismisses 
the  same,  and  the  injured  parties  appeal 
therefrom,  and  both  appeals  are  sub- 
mitted to  the  supreme  court  for  its 
consideration,  and  both  parties  are 
clamoring  in  case  of  an  adverse  deci- 
sion, for  the  privilege  of  amending  their 
proofs  by  newly  discovered  evidence, 
and  it  appearing  to  this  court  that  such 
bill  of  review  should  have  been  enter- 
tained and  the  cause  reheard  on  its 
merits,   both   decrees  will   be   reversed 
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and  annulled,  without  prejudice  to 
either  party,  and  the  cause  will  be  re- 
manded to  the  circuit  court,  with  leave 
to  both  parties  to  amend  their  plead- 
ings and  proof  in  accordance  with  the 
truth,  that  there  may  be  a  fair  and 
final  determination  of  the  controversy 
between  the  litigants.  Clark  v.  Sayers, 
48  W.  Va.  33,  35  S.  E.  882. 

When  Court  Will  Refuse  to  Remand. 
— But  sometimes  the  court  will  allow 
a  declaration  to  which  a  demurrer  has 
been  sustained  to  be  amended  at  bar 
by  striking  out  immaterial  words,  and 
will  refuse  to  remand  the  case  to  rules. 
Alexandria,  etc.,  Co.  v,  Herndon,  87 
Va.  193,  12  S.  E.  289;  Kuhn  v.  Brown- 
field,  34  W.  Va.  252,  12  S.  E.  519. 

6.  Right  to  Plead  De  Novo. 

When  one  party  is  permitted  to 
amend,  or  amends  without  leave  in  a 
material  matter,  the  other  has  a  right 
to  plead  de  #iovo,  whether  the  new  plea 
be  material  or  not  to  his  defense. 
Cosby  V.  Hite,  1  Wash.  365;  Travis  v. 
Peabody  Ins.  Co.,  28  W.  Va.  583. 

Right  to  Elect.— Where  the  defend- 
ant's plea  to  the  original  declaration  is 
applicable  to  the  amended  declaration 
filed  by  the  plaintiff,  and  which  plea  is 
not  withdrawn,  the  defendant  must  be 
understood  to  have  still  rested  his  de- 
fense on  the  same  plea,  and  the  verdict 
on  the  original  issue  will  stand;  but  the 
defendant  might  have  pleaded  de  novo 
if  he  had  elected  to  do  so.  Power  v. 
Ivie,  7  Leigh  147. 

III.  Of  BUI  of  Particulars. 

See  generally,  the  title  BILL  OF 
PARTICULARS. 

When  a  cause  is  called  for  trial,  and 
substantial  justice  requires  that  the 
court  should  have  allowed  the  plaintiff 
to  amend  his  bill  of  particulars,  and  if 
it  be  clear  that  such  amendment  cannot 
operate  a  surprise  to  the  defendant,  the 
cause  ought  not  to  be  continued  be- 
cause of  such  amendment.  Anderson 
V.  Kanawha  Coal  Co.,  12  W.  Va.  526. 


See  Code  of  W.  Va.,  ch.  125,  §  12,  p. 
601. 

"Where  a  sufficient  bill  of. particulars 
is  not  filed,  the  proper  practice  is  to 
apply  to  the  court  to  require  the  plain- 
tiff to  file  an  amended  and  sufficient 
account  of  his  claim;  afnf,'if  he  fail 
to  do  so,  to  move  the  court  to  exclude 
evidence  of  any  matter  not  described 
sufficiently  to  give  him  notice  of  its 
nature  and  character.  Tidd's  Prac, 
596  to  600;  1  Barton's  Law.  Pr.,  337-38; 
Moore  v.  Mauro,  4  Rand.  488."  Camp- 
bell V.  Angus,  91  Va.  438,  22  S.  E. 
167. 

It  is  not  error  to  refuse  a  continuance 
merely  because  an  amended  bill  of 
particulars  is  filed  by  a  plaintiff  on  the 
motion  of  the  defendant,  where  it  ap- 
pears that  the  amended  bill  was  not 
called  for  till  eleven  months  after  the 
action  was  brought,  and  two  months 
after  the  filing  of  the  original  bill  of 
particulars,  and  the  latter  gave  the 
sources  of  all  the  information  con- 
tained in  the  former,  and  the  informa- 
tion furnished  by  the  amended  bill 
was  not  material  to  the  defense.  Amer- 
ican Bonding,  etc.,  Co.  v.  Milstead,  102 
Va.  683,  47  S.  E.  853. 

IV.  Of  Scire  Facias. 

It  is  well  settled  that  a  scire  facias 
is  amendable,  as  it  operates  as  a  dec- 
laration. State  V.  Lambert,  44  W.  Va. 
308,  28  S.  E.  930,  holding  that  a  writ 
of  scire  facias  on  a  recognizance  is 
amendable. 

A  scire  facias  upon  a  recognizance  is 
an  action,  and  the  writ  in  practice  very 
often  serves  in  the  double  capacity  of 
process  and  declaration,  and  is  in  many 
respects  amendable.  Gedney  v.  Com- 
monwealth, 14  Gratt.  318. 

Void  Scire  Facias. — But  a  scire  fa- 
cias returnable  to  a  day  which  is  not 
a  proper  return  day,  is  void  and  cannot 
be  amended.    Kyles  v.  Ford,  2  Rand.  1. 

V.  Of  Clerical  Errors  of 
Officers. 

A  court   may  at  any  time,   without 
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statute  authority,  through  its  inherent 
power,  allow  merely  clerical  errors  and 
omissions  of  its  officers  to  be  corrected 
or  amended.  Miller  v.  Zeigler,  44  W. 
Va.   484,  29   S.   E.  981. 

Omission  of  Similiter  or  Joinder  by 
Prosecuting  Officer.— In  a  criminal 
case  the  record  must  show  the  defend- 
ant's plea  of  not  guilty,  without  which 
there  can  be  no  valid  conviction;  but 
the  omission  of  the  similiter  or  joinde.* 
by  the  prosecuting  officer  is,  at  most, 
a  mere  formal  defect,  at  any  time 
amendable,  and  it  does  not  render  the 
record  bad.  State  v.  Aler,  39  W.  Va. 
649,  20  S.   E.  585. 


VI.  Of  Notices. 

In  Halstead  v,  Rader,  27  W.  Va.  818, 
it  was  held  that  a  notice  which  does 
not  state  some  substantial  ground  of 
contest  cannot  be  amended.  See  also, 
Ralston  v,  Meyer,  34  W.  Va.  737,  12 
S.  E.  Rep.  783.  See  the  title  ELEC- 
TIONS. 

And  where  the  proceedings  are  be- 
fore a  body  which  has  no  common-law 
jurisdiction,  but  becomes  functus  offi- 
cio as  soon  as  the  cause  is  determined, 
it  cannot  permit  amendments  of  no- 
tices and  specifications  after  the  time 
has  passed  within  which  the  parties 
themselves  may  correct  omissions,  and 
supply  defects.  Loomis  v,  Jackson,  6 
W.  Va.  613. 

Certificate  of  Publication  of  Notice. 
—Amendment  of  a  certificate  of  publi- 
cation of  a  notice  may  be  made  under 
leave  of  the  court,  as  in  the  case  of  the 
amendment  of  a  return  of  service  of 
process.  Foley  v.  Ruley,  43  W.  Va. 
513,  27  S.  E.  268.  See  the  title  SERV- 
ICE OF  PROCESS. 

VII.  Of  Attachments. 

A.  IN  GENERAL. 

It  has  been  said  that  the  statutes  of 
amendments  do  not  apply  to  attach- 
ments, and  that  they  are  governed  by 
the  most  strict  rule.  But  a  better 
rule  is  that  where  no  local  statute  or 


rule  of  local  law  is  involved  the  power 
to  amend  is  the  same  in  attachment 
suits  as  in  others.  Anderson  v.  Coal 
Co.,  12  W.  Va.  526;  Bank  v.  Gettinger, 
4  W.  Va.  305;  Miller  v,  Zeigler,  44  W. 
Va.  484,  29  S.  E.  981. 

Frequently  have  courts  allowed 
amendments  to  attachment  writs.  Mil- 
ler V.  Zeigler,  44  W.  Va.  484,  29  S. 
E.  981. 

An  order  of  attachmait,  not  signed 
by  the  clerk,  is  not  void,  but  only 
voidable,  and  may  be  amended  in  that 
respect.  Miller  v,  Zeigler,  44  W.  Va. 
484,   29    S.    E.    981. 

An  order  of  attachment,  not  signed 
when  issued,  but  later,  and  before  a 
motion  to  quash  it,  is  signed  by  the 
clerk,  is  good  against  such  motion  to 
quash,  as  the  court  ought  to  allow  such 
amendment.  Miller  v,  Zeigler,  44  W. 
Va.  484,  29  S.  E.  981. 


B.      AFFIDAVIT     FOR     ATTACH- 
MENT. 

An  affidavit  for  an  attachment  can- 
not be  amended  except  as  to  merely 
clerical  defects,  and  as  to  other  facts 
relied  on  to  show  the  existence  of  the 
grounds  for  attachment.  W.  Va.  Code 
1891,  ch.  106,  §  1,  goes  no  further  in 
allowing  amendments  than  as  to  such 
additional  facts.  Sommers  v.  Allen,  44 
W.  Va.  120,  28  S.  E.  787;  Bohn  v,  Zeig- 
ler, 44  W.  Va.  402,  29  S.  E.  983;  Chap- 
man V.  Pittsburg,  etc.,  R.  Co.,  26  W. 
Va.  299. 

When  Additional  Facts  Must  Exist. 
— But  an  amended  affidavit  in  an  at- 
tachment cause,  stating  additional  facts 
to  show  the  existence  of  the  ground  of 
attachment  specified  in  the  first  affi- 
davit, must  show  that  such  facts  ex- 
isted at  the  date  of  the  first  affidavit. 
Sommers  v.  Allen,  44  W.  Va.  120,  28 
S.  E.  787. 

Omission  of  Word  "Justly."  —  The 
omission,  from  the  affidavit  for  attach- 
ment, of  the  word  "justly"  cannot  be 
cured  by  amendment.  Sommers  v.  Al- 
len, 44  W.  Va.  120,  28  S.  E.  787. 
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Mistake  in  Date. — A  mistake  in  the 
date  of  an  affidavit  may  be  amended. 
Anderson  v.  Kanawha  Coal  Co.,  12  W. 
Va.  526. 

VIII.  Of  Summons  and  Process. 

Difference  between  Amendment  of 
Summons  and  of  Writ. — There  is  a 
great  difference  between  the  amend- 
ment of  a  return  of  a  summons  and  of 
a  writ  by  the  clerk.  The  sheriff's 
amendment  of  his  return  simply  shows 
the  actual  facts,  as  they  have  always 
existed;  and  the  courts  had  been  liberal 
in  permitting  a  sheriff  to  amend  his 
return,  as  it  obviously  promotes  the 
ends  of  justice  and  wrongs  no  one. 
So  liberal  have  the  courts  been  in  per- 
mitting sheriffs  to  amend  his  returns, 
that  in  Wardsworth  v.  Miller,  4  Gratt. 
99,  the  court  actually  permitted  a  sher- 
iff to  amend  his  return  on  an  execution, 
after  an  action  based  on  the  execution 
had  been  commenced  against  him  and 
his  sureties.  But  the  amendment  by 
a  clerk  of  a  summons  issued  by  him  is 
a  very  different  thing,  as  its  effect 
is  to  make  false  the  return  of  the  sher- 
iff on  such  summons.  It  is,  therefore, 
not  as  in  the  case  of  the  sheriff's 
amendment  of  his  return  to  bring  be- 
fore the  court  the  actual  facts,  as  they 
had  really  always  existed,  but  the  very 
reverse.  Accordingly  no  such  liberality 
in  amending  writs  has  ever  existed,  as 
has  always  existed  in  the  amendment 
o'f  returns  by  the  sheriff  on  the  process 
either  mesne  or  final.  Laidley  v. 
Bright,  17  W.  Va.  779. 

In  General. — All  voidable  processes 
can  be  made  perfect  by  amendment, 
but  void  processes  cannot  be.  Miller 
V.  Zeiiiler,  44  W.  Va.  484,  29  S.  E.  981; 
Kyles  V,  Ford,  2  Rand.  1. 

Therefore  process  made  returnable 
to  a  day  which  is  not  a  return  day,  is 
void,  and  hence  cannot  be  amended; 
though  it  seems  that  a  fieri  facias  may 
be  amended  in  the  teste  or  return. 
Kyles  V.  Ford,  2  Rand.  1;  Coda  v. 
Thompson,  39  W.  Va.  07,  19  S.  E. 
548. 


A  justice's  sununons  in  a  suit  of  un- 
lawful detainer,  de'fective  for  an  insuffi- 
cient description  of  the  property,  may 
be  amended  on  appeal  to  the  circuit 
court  when  substantial  justice  will  be 
promoted  by  such  amendment.  Drink- 
ard  V.  Heptinstall,  55  W.  Va.  320,  47 
S.  E.  72,  citing  Thorn  v.  Thorn,  47  W. 
Va.  4,  34  S.  E.  759;  Simpkins  v.  White, 
43  W.  Va.   125,  27  S.   E.  361. 

A  misnomer  in  a  justice's  summons 
is  amendable,  and  is  waived  and  cured 
by  appearance  and  plea  to  the  action. 
Weimer  v.  Rector,  43  W.  Va.  735,  28 
S.  E.  716. 

Summons  in  Unlawful  Detainer  to 
Make  New  Parties.— The  West  Vir- 
ginia statutes  are  liberal  in  reference 
to  amendment  of  pleadings  on  trials 
before  justices  of  the  peace,  and  in  an 
action  of  unlawful  detainer  the  justice 
may  allow  an  amendment  of  the  sum- 
mons, if,  in  his  opinion,  the  description 
of  the  premises  is  not  sufficient;  "but 
we  fail  to  find  any  statute  allowing  the 
summons  to  be  amended  by  making 
additional  parties  plaintiff  after  the 
summons  has  been  issued  and  served. 
Section  15,  ch.  125,  of  the  Code  pro- 
vides that  the  court  may  permit  the 
plaintiff  to  amend  the  writ  or  declara- 
tion so  as  to  correct  a  variance,  but  it 
does  not  allow  the  writ  to  be  so 
amended  as  to  make  new  parties 
plaintiff."  Phillips  v.  Deveny,  47  W. 
Va.  653,  35   S.   E.   821. 

A  writ  not  signed  by  the  clerk  of  the 
court  cannot  be  amended.  Laidley  v. 
Bright,  17  W.  Va.  779. 

Right  to  Make  Additional  Parties.— 
Where  a  party  brings  a  civil  action  for 
the  recovery  of  money,  on  contract,  be- 
fore a  justice  of  the  peace,  and  has  the 
summons  served  and  returned,  he  can- 
not, over  the  objection  of  the  defend- 
ant, on  motion,  have  the  summons 
amended  by  inserting  the  names  of  ad- 
ditional parties  as  joint  plaintiffs.  Phil- 
lips V.  Deveny,  47  W.  Va.  653,  35  S. 
E.    821. 

Must  Be  Something  to  Amend  by. — 
As  a  general  rule,  there  must  be  some- 
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thing  by  which  to  amend  the  process. 
With  this  limitation,"  nearly  all  defects 
can  be  amended.  Miller  v,  Zeigler,  44 
W.  Va.  484,  29   S.   E.   981. 

IX.  Of  Betorns. 

In  General. — The  court  before  or 
after  judgment,  may  permit,  after  any 
lapse  of  time,  the  return  of  its  process, 
original,  mesne  or  final,  to  be  amended, 
to  correct  a  mistake  or  omission,  even 
to  take  away  a  cause  of  action  on  the 
original  return,  though  a  suit  thereon 
be  then  pending,  and  though  the  officer 
who  made  the  return  has  gone  out  of 
office  or  is  dead.  Stotz  v.  Collins,  83 
Va.  423,  2  S.  E.  737;  Shenandoah  Val. 
R.  Co.  V.  Ashby,  86  Va.  232,  9  S.  E. 
1003;  Hoopes  v.  Devaughn,  43  W.  Va. 
447,  27  S.  E.  251;  State  v,  Martin,  38 
W.  Va.  568.  18  S.  E.  748. 

Liberality  of  Courts. — Courts  are  lib- 
eral in  allowing  officers  to  amend  their 
returns,  according  to  the  truth,  when  a 
casual  and  honest  mistake  has  oc- 
curred. Hopkins  v,  B.  &  O.  R.  Co., 
42  W.  Va.  635,  26  S.  E.  187;  S.  V.  R. 
R.  Co.  V.  Ashby,  86  Va.  232,  9  S.  E. 
1003. 

"The  law  amending  returns  is 
very  liberal."  McClure-Mabie  Lum- 
ber Co.  V.  Brooks,  46  W.  Va.  732,  34 
S    E.   921. 

To  Show  Proper  Service. — Where  a 
judgment  by  default  has  been  rendered 
on  a  defective  return  of  service  of  sum- 
mons, and  the  defendant,  after  the 
term,  applies  to  the  judge  in  vacation 
to  reverse  the  judgment,  and  remand 
the  cause  to  trial  under  Va.  Code  1873, 
ch.  172,  §  5,  on  the  ground  that  it  does 
not  appear  from  the  sheriff's  return 
that  the  writ  has  been  served  as  pre- 
scribed by  law,  the  court  may,  on 
the  plaintiff's  motion,  allow  the  return 
to  be  amended  so  as  to  show  a  proper 
service,  and  dismiss  the  motion.  Stotz 
V,  Collins,  83  Va.  423,  2  S.  E.  737; 
Goolsby  V.  St.  John,  25  Gratt.  146. 

Where  under  Va.  Code  1873,  ch.  172, 
§  6,  defendant  moves  the  judge  in  va- 


cation to  reverse  the  judgment  by  de- 
fault upon  defect  of  return  of  substi- 
tuted service  of  the  summons,  and  to 
remand  the  case  to  trial,  the  court  will 
then  allow  the  sheriff  to  amend  his  re- 
turn so  as  to  show  a  proper  service, 
and  dismiss  the  defendant's  motion. 
Stotz  V.  Collins,  83  Va.  423,  2  S.  E. 
737;  Laidley  v.  Bright,  17  W.  Va.  779. 

And  upon  a  writ  of  certiorari  from  a 
judgment  of  a  justice,  the  circuit  court 
may  allow  the  return  on  the  summons, 
issued  by  the  justice,  to  be  amended. 
McClure-Mabie  Lumber  Co.  v.  Brooks,  , 
46  W.  Va.  732,  34  S.  E.  921. 

Place  of  Service  Not  Shown. — Re- 
turn of  service  of  a  summons  from  a 
justice's  court,  defective  in  failing  to 
show  that  service  on  a  corporation's 
agent  was  made  in  the  county  of  his 
residence,  may  be  amended,  either  be- 
fore the  justice  or  in  the  circuit  court 
upon  an  appeal.  Hopkins  v,  B.  &  O. 
R.  Co.,  42  W.  Va.  535,  26  S.  E.  187. 
See  Shenandoah  Valley  R.  Co.  v. 
Ashby,  86  Va.  232,  9  S.  E.  1003. 

Return  upon  Execution. — A  sheriff 
cannot  amend  his  return  upon  an  exe- 
cution after  it  has  been  filed,  except 
by  motion  to  the  court,  upon  notice  to 
the  creditor.  Hammen  v,  Minnick,  32 
Gratt.  249. 

In  Vacation. — And  the  judge  in  va- 
cation may  allow  the  sheriff  to  amend 
his  return  on  the  first  execution,  upon 
a  motion  to  quash  a  second  execution 
in  vacation.  Walker  v.  Com.,  18  Gratt. 
13;  Goolsby  v.  St.  John,  25  Gratt.  160. 

Application  to  Circuit  Judge  in  Term. 
— It  is  competent  for  the  circuit  court, 
whence  the  writ  issued,  to  permit  an 
amendment  of  the  return,  if  the  appli- 
cation to  reverse  the  judgment  is  made 
to  the  court  in  term  instead  of  to  the 
judge  thereof  in  vacation;  and  in  this 
particular  the  authority  of  the  judge 
in  vacation  is  the  same  as  that  con- 
ferred upon  the  court.  Stotz  v.  Collins, 
83  Va.  423,  2  S.  E.  737. 

Amendment  of  Summons  by  Oerk. 
— But  on  the  trial  of  a  motion  to  re- 
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verse  the  judgment  by  default,  made  in 
a  circuit  court  under  §  5,  ch.  134,  of  the 
W.  Va.  Code,  the  court  ought  not  to 
permit  the  clerk  to  correct  the  sum- 
mons itself,  though  he  has  made  a  mis- 
take by  inadvertence  in  issuing  it. 
Laidley  v.   Bright,   17   W.   Va.   779. 

Return  on  Notice. — An  amendment 
of  the  return  made  by  an  officer  on  a 
notice,  does  not  permit  him  in  any 
wise  to  change  or  amend  the  notice  it- 
self, and  if  he  does,  the  changed  or 
amended  notice  is  a  nullity.  White  v, 
Sydenstricker,  6  W.  Va.  46. 

Return  upon  Notice  to  Take  Deposi- 
tions.— If  a  sheriff  has  made  a  return 
upon  a  notice  to  take  depositions 
which,  through  inadvertence  or  mis- 
take, is  not  in  accordance  with  the 
facts,  the  court  will  be  liberal  in  allow- 
ing him  to  amend  his  return,  and  when 
amended  it  will  relate  back  to  the  date 
of  the  original  return.  Hoopes  v,  De- 
Vaughn,  43  W.  Va.  447,  27  S.  E.  251. 

Returns  on  Scire  Facias. — If  two 
writs  of  scire  facias  be  successively  is- 
sued, the  returns  on  which  arfe  both  de- 
fective, and  the  defendant,  after  plead- 
ing specially,  obtains  leave  to  withdraw 
his  plea,  as  having  been  improvidently 
pleaded,  the  court  ought  not  thereupon 
to  permit  the  sheriff  to  amend  both  his 
returns,  but  only  that  on  the  first  writ 
quashing  the  second  writ,  and  remand- 
ing the  cause  to  rules  for  further  pro- 
ceedings.   Lee  V.  Chilton,  5  Munf.  408. 

Return  of  Service  of  Summons — ^Ac- 
tion against  Foreign  Corporation. — A 
return  of  service  of  a  summons  in  an 
action  against  a  foreign  insurance  or 
other  corporation  upon  an  attorney  ap- 
pointed by  it  to  accept  service  of  proc- 
ess must  show  that  he  is  the  attorney 
so  appointed  to  accept  service  of  proc- 
ess. A  return  showing  a  delivery  of 
a  summons  to  "Alf  Paul,  attorney  in 
fact  and  of  record  for  said  Globe  Fire 
Ins.  Co.,"  is  bad,  in  not  designating 
for  what  purpose  he  is  attorney.  Judg- 
ment on  it  is  void.  The  return  may 
be  amended.  Adkins  v.  Globe  Fire  Ins. 
Co.,  45  W.  Va.  384,  32  S.  E.  194. 


Not   Ground  for   Continuance. — The 

allowance  of  an  amendment  to  the 
sheriff's  return  on  a  writ  of  summons 
is  not  ground  for  a  continuance, 
though,  before  the  amendment,  there 
was  nothing  to  show  a  valid  service 
of  the  writ,  especially  where  the  case 
had  previously  been  set  for  trial  by 
consent.  Atlantic  &  D.  R.  Co.  v, 
Peake,  87  Va.  130,  12  S.  E.  348. 

EfiFect  on  Subsequent  Mortgages. — It 
is  immaterial  that  subsequent  mort- 
gagees of  a  corporation  may  be  injured 
by  an  amendment,  it  not  being  shown 
that  they  were  aware  of  the  irregularity 
in  the  judgment,  which  was  duly  dock- 
eted, when  they  took  their  mortgages, 
and  if  they  were,  they  would  neverthe- 
less acquire  their  lien  subject  to  the 
plaintiff's  right  to  have  the  record  per- 
fected. Shenandoah  Valley  R.  Co.  v. 
Ashby,  86  Va.  232,  9  S.  E.  1003. 

Time  for  the  Amendment — In  Gen- 
eral.—  The  extensive  power  with 
which  every  court  is  ordinarily  clothed, 
to  permit  an  amendment  of  a  return 
of  its  own  process,  whether  original, 
mesne  or  final,  for  the  correction  of  a 
casual  and  honest  mistake  or  omission, 
may  be  exercised  in  all  cases  where  it 
exists  at  all  as  well  after  judgment 
as  before.  In  some  cases  it  has  been 
exercised  even  to  the  extent  of  taking 
away  altogether  a  cause  of  action, 
growing  out  of  the  original  return,  and 
even  though  a  suit  or  motion  founded 
on  the  original  return  was  pending  at 
the  time.  And  it  makes  no  difference 
that  the  officer  by  whom  the  return 
was  made,  has  gone  out  of  office  or 
is  dead;  there  being  no  specific  limita- 
tion of  time  within  which  the  power 
may  be  exercised^  although  after  a 
considerable  lapse  of  time,  it  should  be 
exercised  with  caution,  and  in  no  case 
ought  it  to  be  exercised,  unless  the 
court  can  see  that  it  will  be  in  further- 
ance of  justice.  S.  V.  R.  R.  Co.  v. 
Ashby,  86  Va.  232,  9  S.  E.  1003. 

Any  Time  after  Return  Day.— And  a 
sheriff  may  be  permitted,  by  order  of 
court,  to  make  a  return  upon  an  ex- 
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ecution,  or  to  amend  it,  according  to 
the  truth  of  the  case,  at  any  time  after 
the  return  day.  Bullitt  v,  Winstons,  1 
Munf.  269. 

Pendency  of  Suit  on  Original  Re- 
turn.— A  court  from  which  process  is 
issued  may  permit  the  sheriff's  return 
thereon  to  be  amended  at  any  time, 
even  though  a  suit  or  motion  founded 
on  the  original  return  be  then  pending, 
and  even  though  the  proposed  amend- 
ments be  inconsistent  with  the  orig- 
inal return,  and  take  away  the  founda- 
tion of  the  suit  or  motion.  Stone  v. 
Wilson,  10  Gratt.  529;  Stotz  v.  Collins, 
83  Va.  423,  2  S.  E.  737. 
^v  After  Notice  of  Motion  against  Sher- 
iff.— Upon  this  question  Barton,  in  his 
Law  Practice  (vol.  2,  p.  1087),  says: 
"When  a  false  return  has  been  made  by 
a  mistake,  the  courts  are  liberal  in  al- 
lowing officers  to  amend  their  returns, 
and  this  has  been  permitted  after  no- 
tice of  a  motion  against  the  sheriff 
founded  on  the  original  return."  See 
2  Tuck.  Bl.  Comm.,  p.  371;  also,  1  Bart. 
Law  Prac,  p.  275,  §  88,  where  it  is 
said:  "After  service  is  once  made, 
there  can  be,  of  course,  no  amend- 
ment of  the  facts  of  service,  but  if 
what  has  been  done  has  been  incor- 
rectly stated  in  the  return,  or  if  all 
has  not  been  stated  that  ought  to  be, 
the  law  is  liberal  in  allowing  the  re- 
turn to  be  amended  so  as  to  conform 
to  the  facts."  Hoopes  v,  Devaughn,  43 
W.  Va.  447,  27  S.  E.  251. 

Before  Judgment.— The  court  ought 
to  permit  the  sheriff  to  amend  his  re- 
turn upon  a  writ  of  ad  quod  damnum, 
at  any  time  before  the  judgment  upon 
it.     Dawson  v.  Moons,  4  Munf.  535. 

After  Judgment  by  Default.— After  a 
judgment  by  default,  the  court  may  al- 
low the  sheriff  to  amend  his  return  so 
as  to  show  a  proper  service.  Commer- 
cial Union  Assurance  Co.  v.  Everhart, 
88  Va.  952,  14  S.  E.  836;  Railroad  Co.  r. 
Ashby,  86  Va.  232,  9  S.  E.  1003;  Stotz 
V,  Collins,  83  Va.  423,  2  S.  E.  737; 
Walker  v.  Com.,  18  Gratt.  13;  Stone  v. 


Wilson,  10  Gratt.  539.  See  also,  Laid- 
ley  V.  Bright,  17  W.  Va.  779;  Wards- 
worth  V.  Miller,  4  Gratt.  99;  Smith  v. 
Triplett,  4  Leigh  590. 

After  Action  Commenced  against 
Sureties.— Moreover,  a  sheriff  will  be 
permitted  to  amend  his  return  on  an 
execution,  after  an  action  has  been 
commenced  by  the  plaintiff  in  the  ex- 
ecution against  the  sheriff  and  his  sure- 
ties on  his  official  bond,  founded  on 
the  return.  Wardsworth  v.  Miller,  4 
Gratt.  99.  See  also,  Lathrop  v.  Lump- 
kin, 2  Rob.  49. 

After  Judgment  against  Sheriff  and 
Sureties. — But  where  a  sheriff  has 
made  a  return  on  an  execution  and  on 
that  return,  in  part,  a  decree  has  been 
entered,  in  a  subsequent  proceedings 
against  him  and  his  sureties,  he  will 
not  be  permitted  to  amend  his  return, 
so  as  to  explain  it  away  and  enable  his 
sureties  to  escape  liability  for  his  de- 
fault.    Carr  v.  Meade,  77  Va.  142. 

After  Verdict. — Also,  where  execu- 
tion is  awarded  on  a  forthcoming  bond 
against  the  principal  and  surety  therein, 
but  the  sheriff  makes  his  return  only 
as  to  the  surety,  the  court  after  trial 
and  verdict  may  allow  the  sheriff  to 
amend  his  return.  Smith  v.  Triplett, 
4   Leigh   590. 

At  Hearing  of  Motion  to  Reverse 
Judgment.— In  the  case  of  Capehart  v. 
Cunningham,  12  W.  Va.  750,  it  was 
held  that  it  is  not  error  for  the  court 
to  permit  the  sheriff  to  amend  his  re- 
turn upon  a  summons,  even  at  the 
hearing  of  the  motion  to  reverse  the 
judgment,  and  such  amended  return 
relates  back  to  and  takes  the  place  of 
the  original  return.  Hoopes  v.  De- 
vaughn, 43  W.  Va.  447,  27  S.  E.  251. 

"A  court  should  allow  an  amendment 
of  a  return  upon  a  summons  even  at 
the  hearing  of  a  motion  to  reverse  the 
judgment  for  that  cause.  Anderson  v, 
Doolittlc,  38  W.  Va.  633,  18  S.  E.  726; 
Capehart  v.  Cunningham,  12  W.  Va. 
750,  753;  Walker  v.  Com.,  18  Gratt.  13. 

It  is  proper  on  the  hearing  of  a  mo- 
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tion  to  reverse  a  judgment  by  default 
for  a  defective  return  of  the  summons 
in  the  action,  to  allow  the  sheriflf  to 
amend  his  return,  and  then  overrule 
the  motion  to  reverse,  if  the  amended 
return  be  good.  Anderson  v.  Doolittle, 
38  W.  Va.  633,  18  S.  E.  726;  Capehart 
V.  Cunningham,  12  W.  Va.  750;  Shen- 
andoah Valley  R.  Co.  v.  Ashby,  86  Va. 
232,  9  S.  E.  1003. 

Lapse  of  Seven  Years. — A  sheriff  has 
been  permitted  by  the  court  to  amend 
his  return  after  a  lapse  of  seven  years 
from  its  date.  Rucker  v,  Harrison,  6 
Munf.  181. 

Lapse  of  Thirteen  Years.— The  court, 
in  Hopkins  v.  B.  &  O.  R.  Co.,  42  W. 
Va.  535,  26  S.  E.  187,  said:  "Under  a 
statute  like  that  involved  here,  it  was 
held,  in  Railroad  Co.  v.  Ashby,  86  Va. 
232,  9  S.  E.  1003,  and  the  case  is 
pointed  authority  in  this  case,  that  the 
return  to  a  summons  may  be  amended 
thirteen  years  after  the  judgment  by 
default  has  been  rendered,  so  as  to 
show  that  the  county  in  which  service 
was  had  on  the  defendant  corporation 
was  the  county  in  which  the  agent  re- 
sided, and  the  judgment  thereby  vali- 
dated." 

May  Be  Amended  by  Sheriff  or  Dep- 
uty.—The  sheriff  or  his  deputy  will  be 
permitted  to  amend  his  return  of  proc- 
ess, mesne  or  final,  so  as  to  make  it 
conform  to  the  facts.  State  v.  Martin, 
38  W.  Va.  568,  18  S.  E.  748;  Stone  v. 
Wilson,  10  Oratt.  529;  Wardsworth  v. 
Miller,  4  Gratt.  99. 

Cause  May  Be  Tried  at  Same 
Term.— It  is  not  error  to  try  a  cause 
at  a  term  at  which  a  sheriff  is 
permitted  to  amend  his  return,  show- 
ing that  a  party  was  duly  served 
with  notice,  when  in  fact  such 
notice  to  appear  at  that  term.  Trim- 
ble V.  Patton,  5  W.  Va.  432. 

Plea  to  Jurisdiction  after  Amend- 
ment of  Return.— At  the  term  of  a 
court,  at  which  the  case  is  on  the  office 
judgment  docket,  the  sheriff  by  leave 
of  the  court  amends  his  return  on  the 


summons;  the  defendant  then  offers  to 
file  pleas  to  the  jurisdiction  of  the 
court  and  in  abatement,  which  do  not 
deny  the  truth  of  the  amendment  of 
the  return,  and  which  on  their  face 
show  they  could  have  been  filed  at 
rules.  These  pleas  should  be  rejected 
by  the  court  as  offered  to  be  filed  too 
late.  Abell  v.  Pennsylvania  Mut.  Life 
Ins.  Co.,  18  W.  Va.  400,  distinguish- 
ing Hinton  v.  Ballard,  3  W.  Va.  585. 

Amended  Return  Relates  Back  to 
Original  Return. — When  an  officer's  re- 
turn of  process  is  amended  by  leave 
of  court,  the  amended  return  relates 
bsck  to,  and  takes  place  of  the  original 
return,  as  if  it  had  been  the  first  re- 
turn; and  any  pending  proceeding 
founded  on  the  first  return  is,  after 
the  amendment,  tested  and  tried  by  the 
amended  return.  McClure-Mabie  Lum- 
ber Co.  V,  Brooks,  46  W.  Va.  732,  34 
S.  E.  921,  citing  Capehart  v.  Cunning- 
ham, 12  W.  Va.  750;  Stone  v.  Wilson, 
10  Gratt.  533;  Stotz  v.  Collins,  83  Va. 
423,  2  S.  E.  737;  Railroad  Co.  v,  Ashby, 
86  Va.  232,  9  S.  E.  1003;  Anderson  v. 
Doolittle,  38  W.  Va.  633,  18  S.  E.  726; 
Abell  V.  Penn.  Mut.  Life  Ins.  Co.,  18 
W.  Va.  400,  414;  Hoopes  v.  Devaughn, 
43  W.  Va.  447,  27  S.   E.  251. 

Leave  of  Court.— A  sheriff  cannot 
contradict  his  return,  but  must  obtain 
leave  of  the  court  to  amend  it.  Henry 
V.  Stone,  2  Rand.  455. 

To  the  point  that  a  sheriff  may 
amend  his  return  by  leave  of  court. 
Henry  v.  Stone,  2  Rand.  455,  is  cited 
in  Capehart  v.  Cunningham,  12  W.  Va. 
750;  Carr  v.  Meade,  77  Va.  160. 

X.  Of  Indictments,  Informations 
and  Presentments. 

See  the  title  INDICTMENTS,  IN- 
FORMATIONS AND  PRESENT- 
MENTS. 

XL  Cure  by   Verdict— Statute 
of  Jeofails. 

A.  IN  GENERAL. 
The  statute  of  jeofails,  1  Rev.  Va* 
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Code,  511,  §  101,  prohibited  any  objec- 
tion to  be  taken,  upon  a  general  de- 
murrer, unless  it  be  something  omitted 
which  is  so  essential  to  the  action  or 
defense  as  that  judgment  according  to 
law  and  the  very  right  of  the  case  could 
not  be  given.  Under  this  section  in  gen- 
eral, no  objection  could  be  made  on  a 
general  demurrer  which  could  not  be 
made  after  verdict.  To  this  effect 
Roe  V.  Crutchfield,  1  Hen.  &  M.  361, 
was  cited  in  Reed  v.  Hanna,  3  Rand. 
60;  Kennaird  v.  Jones,  9  Gratt.  187; 
Burkhart  v.  Jennings,  2  W.  Va.  256. 

Where  there  has  been  a  demurrer  to 
any  pleading,  and  the  same  has  been 
overruled,  the  statute  cures  no  defect, 
imperfection,  or  omission  therein,  ex- 
cept such  as  could  not  be  regarded  on 
demurrer.  Va.  Code  1887,  §  3246; 
Southern  Railway  Co.  v.  Willcox,  98 
Va.  222,  35  S.  E.  355. 

Origin  of  Statute.— That  part  of  the 
statute  of  jeofails  which  cures  the 
omission  of  all  averments,  **without 
proving  which  the  jury  ought  to  have 
found  such  a  verdict,"  is  not  taken 
from  the  English  statute,  but  is  the 
adoption  of  the  principle  established 
in  the  English  courts,  and  which  is  well 
explained  in  Ruston  v.  Aspinall,  Dougl. 
658,  per  Roane,  J.  Stephens  v.  White, 
2  Wash.  210. 

B.    DEFECTIVE   OR   IMPERFECT 
AVERMENTS. 

By  the  common  law,  if  the  issue 
joined  be  such  as  necessarily  to  re- 
quire, on  trial,  proof  of  facts,  defect- 
ively or  imperfectly  stated,  or  omitted, 
and  without  which  it  is  not  to  be  pre- 
sumed that  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have 
given,  the  verdict,  such  defect,  imper- 
fection, or  omission  is  cured  by  the 
verdict.  Laughlin  v.  Flood,  3  Munf. 
256;.  Davis  v,  McMuUen,  86  Va.  256, 
9  S.  E.  1095;  Lincoln  v.  Iron  Co.,  103 
U.  S.  415;  HoUiday  v.  Myers,  11  W. 
Va.  276. 

"A  verdict  operates,  under  the  act  of 


jeofails,  only  where  the  case  is  defect- 
ively stated  in  the  declaration,  and  not 
where  no  case  or  title  is  made.  It 
cures  on  the  ground  that  proof  is  pre- 
sumed to  have  been  given  at  the  trial, 
without  which  the  jury  could-  not  have 
found  the  verdict  in  question;  but  it 
does  not  cure  in  cases  in  which  no  such 
presumption  can  be  made.  The  court 
presumes  proof  to  have  been  g^ven  as 
to  facts  imperfectly  laid,  but  not  as  to 
facts  not  laid;  it  only  presumes  such 
proof  to  have  been  given  as  is  called 
for  by  the  averments  in  the  declara- 
tion."   Laughlin  v.  Flood,  3  Munf.  273. 

Imperfect  Statement  of  Essential 
Facts. — A  verdict  cures,  where  the  es- 
sential facts  are  imperfectly  stated,  but 
not  where  they  are  entirely  omitted. 
Fulgham  v,  Lightfoot,  1  Call  250;  Hor- 
rel  V.  M 'Alexander,  3  Rand.  101,  opin- 
ion of  Carr,  J. 

A  declaration  upon  a  marriage  prom- 
ise, by  which  the  defendant  agreed  to 
give  to  the  plaintiff,  if  he  should  marry 
the  defendant's  granddaughter,  as  much 
of  his  estate,  land  excepted,  as  he 
should  give  to  any  of  his  own  chil- 
dren, ought  to  aver  the  quantity  and 
quality  of  the  estate  given  by  the  de- 
fendant to  his  own  children,  and  when 
the  gifts  were  made.  The  omission  to 
make  such  averments  might  be  cured 
by  verdict,  if  that  be  rendered  upon 
a  proper  issue;  but  not  so  where  all 
the  pleadings  are  defective.  Smith  v. 
Walker,  1  Wash.  135. 

Debt  on  Joint  Bond. — In  an  action  of 
debt  against  one  obligor  only,  if  the 
declaration  describes  the  bond  as  joint, 
and  does  not  state  the  other  obligor 
to  be  dead,  it  is  a  fatal  error,  though 
not  pleaded  in  abatement,  and  is  not 
cured  by  verdict.  Newman  v.  Gra- 
ham, 3  Munf.  187. 

Action  on  Collateral  Promise. — The 
failure  of  the  plaintiff,  in  an  action  on 
a  collateral  promise,  to  aver  notice  to 
the  guarantor  of  the  performance  of 
the  act  contemplated  by  the  promise, 
and,  perhaps,  of  a  failure  to  pay  by  the 
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person,  in  whose  favor  the  undertaking 
was  made,  will  be  cured  by  the  statute 
of  jeofails,  after  verdict  Pasteur  v. 
Parker,  3  Rand.  458. 

Declaration  in  Detinue. — See  gener- 
ally, the.  title  DETINUE  AND  RE- 
PLEVIN. 

If  the  declaration  in  detinue  does 
not  contain  a  demand  "that  the  de- 
fendant surrender  to  the  plaintiff"  the 
property  sued  for,  yet,  after  verdict  on 
the  plea  of  non  detinet,  judgment 
ought  not  to  be  arrested.  Boggess  v. 
Boggess,  6  Munf.  486. 

Failure  to  lay  a  separate  value  in  an 
action  of  detinue,  as  to  eich  slave  de- 
maned,  is  an  error  which  would  be  fatal 
on  demurrer,  but  is  cured  by  a  verdict 
severing  the  values.  Holladay  v,  Lit- 
tlepage,  2  Munf.  539. 

Naming  of  Issue. — In  detinue,  if  a 
negro  woman  by  name,  and  her  issue 
(without  naming  them),  be  demanded 
in  the  declaration  and  the  jury  find  the 
names  of  the  issue,  the  defect  (if  any) 
is  cured  after  verdict.  Holladay  v.  Lit- 
tlepage,  2  Munf.  539. 

Where  Declaration  Demands  Wrong 
Sum. — In  an  action  of  debt  on  a  judg- 
ment for  a  certain  sum  to  be  discharged 
by  a  lesser,  if  the  declaration  demands 
a  wrong  sum,  and  no  special  demurrer 
is  filed,  the  error  is  cured  by  the  stat- 
ute of  jeofails,  there  being  enough  in 
the  declaration  to  show  the  true 
amount  of  the  judgment.  A  verdict 
which  finds  an  erroneous  sum,  "that 
being  the  debt  in  the  declaration  men- 
tioned," is  substantially  good,  the  sum 
being  surplusage,  and  the  conclusion 
of  the  verdict  being,  of  itself,  sufficient 
to  show  the  real  sum  demanded. 
Roane  v,  Drummond,  6  Rand."  182. 

Assignment  of  Breach. — If  the 
breach  in  a  declaration  is  not  suffi- 
ciently laid,  and,  therefore,  would  be 
bad  on  demurrer,  it  will,  nevertheless 
be  cured  by  a  verdict,  if  the  necessary 
facts  are  stated,  though  imperfectly. 
The  distinction  taken  in  Chichester  v. 
Vass,   1   Call  83,  and   in    Fulgham  v. 


Lightfoot,  1  Call  250,  is  between  nec- 
essary facts  not  being  stated  at  all, 
and  being  imperfectly  stated.  In  the 
first  case,  a  verdict  does  not  cure;  in 
the  second,  it  does.  _  Horrel  v.  Mc- 
Alexander,  3  Rand.  94;  Peas'  Case,  2 
Gratt.  640. 

Even  if  a  breach  be  badly  assigned, 
it  will  be  aided  after  a  verdict  for  the 
plaintiff  on  an  issue  joined  on  the  plea 
that  the  defendant  had  not  broken  the 
covenant.  Buster  v,  Wallace,  4  Hen. 
&  M.  82. 

Refusal  of  Pasrment. — A  declaration, 
however,  which  charges  only  that  the 
defendant  "hath  and  does  refuse  to 
pay,"  without  alleging  that  he  has  not 
paid,  is  good  on  general  demurrer. 
Cobbs  V.  Fountaine,  3  Rand.  484. 

The  failure  to  allege  the  performance 
of  a  condition  precedent  in  a  declara- 
tion, will  be  cured  by  a  verdict  at  com- 
mon law.     Bailey  v.  Clay,  4  Rand.  346. 

Payment  of  Taxes. — In  Winslow  v. 
Com.,  2  Hen.  &  M.  459,  in  debt  on  a 
sheriff's  bond,  the  declaration  charging 
that  he  failed  to  pay  the  taxes  on  de- 
mand, instead  of  at  the  time  appointed 
by  law,  was  held  sufficient  after  ver- 
dict. 

Charging  Heir  Only  in  the  Detinet.— 
Charging  an  heir  in  the  detinet  only, 
instead  of  in  the  debet  and  detinet  as 
is  proper,  is  not  a  fatal  defect  after 
verdict,  or  upon  general  demurrer. 
Waller  v,  Ellis,  2  Munf.  88. 

Declaration  by  Firm  Name. — A  dec- 
laration in  behalf  of  a  mercantile  com- 
pany, by  the  name  of  the  firm,  without 
mentioning  the  names  of  the  partners, 
is  good  after  a  verdict  for  the  plain- 
tiffs upon  the  general  issue.  Pate  v. 
Bacon,  6  Munf.  219;  Totty  v.  Donald,  4 
Munf.  430.  See  Scott  v.  Dunlop,  2 
Munf.  349;  Murdock  v,  Herndon,  4 
Hen.  &  M.  207. 

Payment  for  Services  in  Grain. — On 
a  covenant  in  which  the  plaintiff  en- 
gaged to  serve  the  defendant  as  his 
overseer,  for  one  year,  and  the  defend- 
ant to  pay  the  plaintiff  a  certain  part 
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of  all  grain  made  on  the  pilantation 
(after  deducting  the  seed)  oats  ex- 
cepted; a  declaration  charging  that  the 
defendant  did  not  at  the  close  of  the 
year,  pay  to  the  plaintiff  such  part  of 
the  grain  made  on  the  plantation  (with- 
out setting  forth  what  crop  was  made) 
is  good  after  verdict  Laughlin  v. 
Flood,  3  Munf.  255. 

Writ  of  Right— The  statute  of  jeof- 
ails extend  to  writs  of  right,  there- 
fore, if  the  verdict  and  judgment  be 
siibstantially  right,  though  not  in  the 
words  of  the  law,  they  ought  not  to  be 
disturbed.  Turberville  v.  Long,  3  Hen. 
&  M.  309.  See  the  title  WRIT  OF 
RIGHT. 

In  a  writ  of  right  the  writ  and  count 
are  against  four  persons  by  name.  The 
plea  states  the  surname  of  one  of  the 
four  differently,  but  it  speaks  of  them 
as  the  aforesaid,  etc.,  referring  to  the 
persons  mentioned  in  the  count.  The 
replication  to  the  plea  gives  the  name 
as  in  the  count  After  verdict  for  the 
tenant  it  is  too  late  to  object  to  this 
error  if  it  be  such.  Bell  v.  Snyder,  10 
Gratt  350. 

Description  of  Property  and  Bounda- 
r  s. — A  count  upon  a  writ  of  right  de- 
sc"ibing  the  land  demanded  as  a  cer- 
tain number  of  acres,  part  of  a  larger 
tract,  and  setting  forth  the  boundaries 
of  such  larger  tract,  is  sufficiently  cer- 
tain after  verdict.  Lovell  v.  Arnold,  2 
Munf.  167,  173,  citing  Turberville  v. 
Long,  3  Hen.  &  M.  309;  Beverley  v. 
Fogg,  1  Call  484;  Koiner  v.  Rankin,  11 
Gratt   420. 

If  the  demandant,  in  a  writ  of  right, 
omits  to  set  forth  the  boundaries  in  his 
count,  it  will  be  error,  after  verdict 
Beverley  v.  Fogg,  1  Call  484. 

If  the  original  writ  be  lost,  so  that 
it  cannot  be  made  a  part  of  the  record, 
the  court  will  intend  after  verdict,  that 
it  was  a  good  writ,  though  some  of 
the  subsequent  process  be  erroneous. 
Turberville  v.  Long,  3  Hen.  &  M.  309. 

Failure  to  File  Plea. — In  a  writ  of 
right,  the  failure  to  file  a  plea  is  not 


cured  by  a  verdict  in  favor  of  the  ten- 
ant   Rowans  v.  Givens,  10  Gratt.  250. 

Blanks,  Infonnalities,  Bad  Grammar. 
— After  verdict  for  the  tenant  in  a  writ 
of  right,  the  blanks,  informalities  and 
bad  grammar  of  plea  and  replication 
are  immaterial.  Snapp  v.  Spengler,  2 
Leigh  1. 

Surplusage  in  pleading  does  not,  in 
any  case,  vitiate  after  verdict.  Thus, 
in  debt  on  a  judgment  for  £50  19s.  lOd 
the  verdict  finds  for  the  plaintiff  the 
sum  of  £50  "that  being  the  debt  in 
the  declaration  mentioned,"  the  error 
is  in  the  sum  only,  which  may  be  re- 
garded as  surplusage,  and  the  verdict 
is  cured  by  the  statute  of  jeofails. 
Roane  v.  Drummond,  6  Rand.  182. 

Replevin. — Under  the  statute  of  jeof- 
ails of  1819,  it  was  held  that  the  omis- 
sion to  allege  property  in  the  plaintiff 
in  the  declaration  in  an  action  of  re- 
plevin, was  cured  after  verdict.  Vaiden 
V.  Bell,  3  Rand.  448. 

Avowry  in  Replevin. — Where  the 
avowry  is  faulty  as  such,  and  in  show- 
ing the  landlord's  title,  the  statute  of 
jeofails  will  cure  all  such  defects.  Bar- 
gamin  V.  Poitiaux,  4  Leigh  412. 

Wrong  Form  of  Action. — If  a  man, 
prosecuted  without  probable  cause  for 
stealing  a  deed,  brings  trespass  on  the 
case  instead  of  trespass,  the  error  can- 
not be  taken  advantage  of  in  arrest  of 
judgment;  the  error  being  cured  by 
the  act  of  jeofails.  Cleek  v.  Haines,  2 
Rand.  440. 

An  action  is  misconceived  in  the 
sense  of  the  statute  of  jeofails,  only  in 
a  case,  wherein  upon  the  trial,  the 
proofs  show  a  cause  of  action  fit  to 
be  asserted  in  a  form  different  from 
that  adopted.  The  defendant  is  held 
liable  upon  proof  showing  a  liability; 
and  if  no  objection  is  made  to  the  form 
of  the  action  until  after  the  verdict, 
the  defect  is  cured  thereby.  Boyles  v, 
Overby.  11  Gratt.  202. 

Under  the  statute  of  jeofails  of  1819, 
the  omission  to  allege  property  in  the 
plaintiff,   in    the    declaration,    is    cured 
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after  verdict  Vaidcn  v.  Bell.  3  Rand. 
448. 

Ambiguities. — The  court,  in  Chiches- 
ter V.  Vass,  1  Call  83,  1  Am.  Dec.  509, 
said:  "Under  our  act  of  jeofails,  ac- 
cording to  the  principles  of  construc- 
tion adopted  by  the  courts  of  law  in 
England,  a  verdict  will  cure  ambigui- 
ties, but  it  will  not  cure  a  declaration 
where  the  gist  of  the  action  is  omitted; 
for,  no  proof  at  the  trial  can  make 
good  a  declaration,  which  contains  no 
ground  of  action  upon  the  face  of  it. 
This  is  the  distinction  laid  down  in 
the  case  of  Rushton  v.  Aspinall,  Dougl. 
679,  and  upon  this  distinction,  this 
court  went  in  the  case  of  Winston  v. 
Francisco,  2  Wash.  187." 

Variance. — If  there  be  a  variance  as 
to  the  middle  name  of  the  payee  of 
a  note,  between  the  description  of  the 
note  in  the  declaration  and  the  note 
itself,  and  such  variance  would*  even 
be  deemed  material,  and  it  is  not  taken 
advantage  of  in  some  way  before  judg- 
ment, it  will  not  be  ground  for  reversal 
of  the  judgment,  being  cured  by  §  3, 
ch.  134,  of  the  W.  Va.  Code.  This  is 
so,  though  the  judgment  was  rendered 
upon  the  defendant's  demurrer  to  the 
plaintiff's  evidence.  Long  v.  Campbell, 
37  W.  Va.  665,  17  S.  E.  197. 

If  a  declaration  describe  a  note  of 
several  parties  as  several,  while  the 
note  is  joint  and  several,  and  no  objec- 
tion is  made  on  account  of  the  variance 
before  judgment,  though  it  be  rendered 
on  such  demurrer  to  evidence,  it  is  un- 
availing to  reverse  the  judgment  by 
reason  of  §  3,  ch.  134,  of  the  W.  Va. 
Code.  Long  v.  Campbell,  37  W.  Va. 
665,  17  S.  E.  197. 

Ejectment — Evidence  Must  Be  Rele- 
vant to  Issue. — Although  tlie  act  of 
jeofails  cures  any  objection  of  form  or 
substance  to  the  declaration  in  eject- 
ment, after  issue  joined,  yet  it  docs  not 
dispense  with  the  rule,  that  the  evi- 
dence must  be  relevant  to  the  issue. 
Butts  V.  Blunt,  1  Rand.  255. 

Under  §  J,  ch.  177  of  Va.  Code,  1873, 


an  amendment  of  a  judgment  for  the 
plaintiff  in  ejectment  "for  their  term 
yet  to  come  in  the  lands,"  etc.,  so  as 
to  conform  with  the  plaintiff's  claim 
and  the  requirements  of  the  Va.  Code, 
1849,  whereby  ejectment  was  adopted 
to  try  title  to,  as  well  as  to  get  pos- 
session of  land,  is  not  erroneous.  Al- 
vey  V.  Cahoon,  86  Va.  173,  9  S.  E.  994. 

Demise  and  Ouster  in  Ejectment. — 
If,  in  ejectment,  the  demise  and  ouster 
be  laid  precedent  to  the  plaintiff's  title, 
it  is  cured  by  the  act  of  jeofails.  Duvall 
V,  Bibb,  3  Call  362. 

Maliciously  Suing  Out  Attachment. — 
Where,  in  an  action  for  maliciously 
suing  out  an  attachment  against  the 
effects  of  the  plaintiff,  the  declaration 
alleges,  that  the  attachment  was  sued 
out  "wrongfully  and  without  good 
cause,"  instead  of  "maliciously  and 
without  probable  cause,"  such  an  ir- 
regularity is  cured  by  the  verdict. 
Spengler  v.  Davy,  15  Gratt.  381.  It 
would  certainly  seem  that  the  cases  of 
Kirtley  v.  Deck,  2  Munf.  10;  Ellis  v, 
Thilman,  3  Call  3;  Young  v.  Gregorie, 
3  Call  446,  would  have  dictated  an  op- 
posite decision  in  the  above  case,  but 
the  court  reconciled  its  decision  on  the 
ground  that  these  cases  were  decided 
in  the  absence  of  some  of  the  most 
sweeping  provisions  of  the  present 
statute  of  jeofails.  See  the  titles  AT- 
TACHMENT; MALICIOUS  PROSE- 
CUTION. 

Distinction  between  Defective  State- 
ment of  Title  and  Statement  of  Defect- 
ive Title. — "If  the  declaration  states  a 
defective  title  or  cause  of  action, 
though  it  state  it  well,  or  if  it  state 
no  title  or  cause  of  action  at  all, 
neither  common  law  nor  the  statute  of 
jeofails  helps  the  judgment.  If  it  states 
a  defective  title,  it  shows  that  there 
is  no  right  to  recover;  if  it  states  no 
title,  the  presumption  is  irresistible 
that  the  plaintiff  could  not  have  made 
out  a  case  by  proof  on  the  trial.  But 
if  it  states  a  good  title,  but  stites  it 
defectively,   it  is   fair  to  say  tl.at   the 
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plaintiff  on  the  trial  proved  a  good  case, 
else  the  jury  would  not  have  found  for 
him,  and  the  statute  cures  the  defective 
statement."  Long  v.  Campbell,  37  W. 
Va.  665,  17  S.  E.  199,  citing  Chichester 
V.  Vass,  1  Call  8^;  Fulgham  v.  Light- 
foot,  1  Call  250;  Laughlin  v.  Flood,  3 
Munf.  273,  opinion  of  court. 

Where  a  plea  is  so  defective  as  not 
to  raise  a  substantial  defense  to  the 
action,  the  plea  is  bad  even  under  the 
statute  of  jeofails;  and  a  repleader 
ought  not  to  be  awarded  by  the  ap- 
pellate court,  though  no  objection  was 
raised  thereto  in  the  court  below,  and 
Issue  had  been  joined  thereon.  But 
where  an  improper  or  defective  plea 
raises  a  substantial  defense  to  the  ac- 
tion, and  it  is  not  objected  to  in  the 
court  below,  and  issue  is  joined  thereon, 
after  verdict  of  judgment  it  is  too  late 
to  object;  the  defect  being  cured  by  the 
statute  of  jeofails.  State  v.  Seabright, 
15  W.  Va.  590,  citing  Callis  v.  Waddy, 
2  Munf.  511;  Tomlinson  v.  Mason,  6 
Rand.  169;  Dimmctt  v,  Eskridge,  6 
Munf.  308;  Hunnicutt  v.  Carsley,  1  Hen. 
&  M.  153;  Cleek  v.  Haines,  2  Rand. 
440;  Chew  v.  MoflFett,  6  Munf.  120; 
Pence  v,  Huston,  6  Gratt.  304. 

In  an  action  of  waste  by  husband  and 
wife  against  the  alienee  of  the  hus- 
band's interest  in  his  wife's  land,  the 
declaration  alleges  that  the  reversion 
in  fee  is  in  the  wife.  This  is,  in  effect, 
to  allege,  that  the  reversion  in  fee  is  in 
the  husband  and  wife;  and  if  it  is  not 
sufficient  on  demurrer,  is  cured  by  the 
statute  of  jeofails.  Dejarnatte  v.  Al- 
len, 5  Gratt.  499. 

Defective  Declaration  of  Title  by  De- 
scent.— A  defective  plea  and  issue 
joined  upon  a  defective  declaration  of 
title  by  descent,  in  an  action  against 
an  heir  on  his  ancestor's  covenant,  is 
cured  by  the  act  of  jeofails.  Woodford 
V.  Pendleton,  1  Hen.  &  M.  303. 

Also,  a  defective  setting  forth  of  title 
by  descent  in  an  action  by  an  heir  for 
breach  of  covenants  contained  in  a  con- 
veyance   of   lands   to   his   ancestor,   is 


good  after  verdict  Woodford  v,  Pen- 
dleton, 1  Hen.  &  M.  303. 

Blanks  in  Declaration. — The  rule 
seems  to  be  well  settled  that  the  cir- 
cumstance that  the  damages  are  left 
blank  in  the  declaration  is  unimportant^ 
but  if  the  gist  of  the  action  be  blank, 
it  is  fatal.  Blane  v.  Sansum,  2  Call  495; 
Stephens  z;.  White,  2  Wash.  203;  Tay- 
lor V.  M 'Clean,  3  Call  557;  Craghill  v. 
Page,  2  Hen.  &  M.  446;  Digges  v.  Nor- 
ris,  3  Hen.  &  M.  268.  See  the  title 
DAMAGES. 

And  the  omission  to  lay  damages  in 
the  declaration,  though  in  an  action 
sounding  in  damages,  is  cured,  after 
verdict,  by  the  statute  of  jeofails. 
Stephens  v.  White,  2  Wash.  203. 

But  if  the  damages  be  laid  high 
enough  in  the  writ,  though  the  jury 
find  for  more  than  are  laid  in  the  dec- 
laration, the  writ  may  be  referred  to 
for  the  purpose  of  amendment,  and  the 
judgment  will  be  sustained.  Palmer  v. 
Mill,  3  Hen.  &  M.  502. 

Omission  of  Ad  Damnum. — The 
omission  of  an  ad  damnum  in  the  dec- 
laration will  be  considered  as  amended. 
Hook  V.  Turnbull,  6  Call  85. 

After  verdict  in  an  action  for  breach 
of  a  promise  to  marry,  judgment  ought 
not  be  reversed  on  the  ground  that  the 
time  when  the  marriage  was  to  be  sol- 
emnized is  left  blank  in  the  declaration. 
Milstead  v.  Redman,  3  Munf.  219. 

Count  in  Assumpsit. — A  count  for 
money  had  and  received  was  adjudged 
good  after  verdict,  although  the  sum 
received  was  left  blank.  Hall  v.  Smith, 
3  Munf.  550. 

C.  DEFECTS  OR  IMPERFEC- 
TIONS  IN  THE  PLEA  OR 
REPLICATION. 

The  authorities  hold  that  where  a 
plea  is  so  defective  as  not  to  raise  a 
srbstantial  defense  to  the  action,  the 
plea  is  bad  even  under  the  statute  of 
jeofails,  and  a  repleader  ought  to  be 
awarded  by  the  appellate  CQurt,  though 
no  objection  was  raised  to  the  plea  in 
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the  court  below,  and  issue  had  been 
joined  on  them.  Callis  v,  Waddy,  2 
Munf.  511;  Tomlinson  v.  Mason,  6 
Rand.  169;  Dimmett  v,  Eskridge,  6 
Munf.  308.  On  the  other  hand  the 
same  authorities  hold,  that  where  the 
improper  or  defective  plea  raises  a  sub- 
stantial defense  to  the  action,  and  it  is 
not  objected  to  in- the  court  below,  and 
issue  is  thereon  joined,  after  verdict  or 
judgment  it  is  too  late  to  object,  the 
defect  being  cured  by  the  statute  of 
jeofails.  Hunnicutt  v.  Carsley,  1  Hen. 
&  M.  153;  Cleek  v.  Haines,  2  Rand. 
440;  Chew  v.  Moffett,  6  Munf.  120; 
Pence  v,  Huston,  6  Gratt.  304;  State 
V.  Seabright,  15  W.  Va.  590. 

Plea  of  Act  of  Limitations. — It 
seems  that  a  plea  of  "the  act  of  limita- 
tions" in  thosfe  words  only,  to  which  the 
plaintiff  replies  generally,  is  good  after 
verdict  Cook  v.  Darby,  4  Munf.  444; 
Davis  V.  McMullen,  86  Va.  256,  9  S. 
E.  1095. 

And,  if  a  plea  of  the  statute  of  limita* 
tions  to  an  action  of  covenant  is  de- 
fective in  form  or  substance,  but  is 
not  demurred  to,  such  plea  is  cured 
after  verdict  by  the  statute  of  jeofails. 
Va.  Code  1873,  ch.  177,  §  3;  Davis  v, 
McMullen,  86  Va.  256,  9  S.  E.  1095. 

Pica  in  Debt  on  Two  Bonds.— Two 
counts  in  a  declaration  of  debt  describe 
two  bonds;  a  plea  is  entered  purport- 
ing to  make  defense  to  the  whole  ac- 
tion, but  the  matter  of  defense  goes 
only  to  the  consideration  of  one  of 
the  bonds.  In  this  the  plea  is  bad,  but 
judgment  being  entered  by  consent  for 
the  amount  of  one  of  the  bonds,  the 
defect  is  cured,  and  leaves  the  plea  to 
be  tested  as  to  the  matter  of  the 
defense,  on  the  sufficiency  of  the  facts 
stated  in  it.  Jarrett  v.  Nickell,  4  W. 
Va.  276. 

Plea  in  Debt  on  Prison  Bounds 
Bond. — The  proper  plea  to  an  action  of 
debt  upon  a  prison  bounds  bond  is 
"conditions  performed;"  but  as  the  plea 
"that  he  was  not  guilty  of  the  premises 
laid  to  this  charge,"  is  substantially  the 


same,  it  is  good  after  verdict.     Payne 
V    Ellzey,  2  Wash.  143. 

Plea  in  Debt  on  Bond  for  Purchase 
Money  of  Land. — In  debt  upon  a  bond 
the  defendant  files  a  special  plea  under 
the  Va.  Act  of  April  16th,  1831,  in 
which  he  alleges  that  the  bond  was 
executed  for  part  of  the  purchase 
money  of  a  tract  of  land  which  the 
obligee  in  the  bond  had  conveyed  to 
the  defendant,  with  a  covenant  to  war- 
rant the  title  thereof  free  from  the 
claims  of  all  persons  whatsoever;  that 
a  valid  claim  had  been  set  up  to  the 
land  by  a  purchaser  from  the  defend- 
ant's vendor,  and  the  defendant  had 
been  compelled  to  give  up  the  land; 
and  had  purchased  it  again  from  the 
claimant  at  an  advanced  price.  The 
plaintiff  took  issue  on  the  plea;  and 
there  was  a  verdict  for  the  defendant. 
It  was  held,  that  if  the  plea  does  not 
set  up  a  defense  which  is  authorized 
by  the  statute,  yet  it  asserts  a  substan- 
tial claim  against  the  plaintiff;  and 
after  verdict  it  is  cured  by  the  statute 
of  jeofails.  Pence  v,  Huston,  6  Gratt. 
304. 

Plea  of  Nil  Debet  in  Assumpsit. — A 
plea  of  nil  debet  in  an  action  of  in- 
debitatus assumpsit  is  cured  by  a  ver- 
dict and  will  be  treated  in  the  appellate 
court  as  if  it  had  been  a  plea  of  non- 
assumpsit.  Smith  V.  Townsend,  21  W. 
Va.  486. 

Plea  of  Not  Guilty  in  Covenant. — 
Also,  a  plea  of  not  guilty  to  an  action 
of  covenant  is  cured  by  a  verdict. 
Hunnicutt  v.  Carsley,  1  Hen.  &  M.  153. 

Failure  to  Verify  Plea. — In  debt  on 
a  bond,  the  defendant  pleads  th?t  the 
bond  was  delivered  as  escrow  upon 
conditions  which  were  not  performed, 
et  sic  non  est  factum;  the  plea  is  not 
verified  by  affidavit  of  the  party  accord- 
ing to  statute  1  Rev.  Va.  Code,  ch.  128, 
§  33,  but  plaintiff  makes  no  objection 
for  want  of  such  affidavit,  and  the  plea 
is  received  by  the  court,  issue  joined 
upon  it,  trial,  verdict  and  judgment  for 
defendant;  the  want  of  the  affidavit  to 
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the  plea,  is  not  a  good  objection  to  the 
judgment  in  an  appellate  court.  Hicks 
V.  Goodc,  12  Leigh  479. 

Replication— Want  of  Formal  Repli- 
cation.—Where  there  is  a  negative  and 
affirmative  in  pleading,  a  general  for- 
mal replication  in  writing  is  not  neces- 
sary according  to  the  practice  of  the 
Virginia  courts  in  ordinary  cases,  and 
the  omission  to  file  one  in  writing  is 
cured  by  the  verdict.  Turberville  v. 
Long,  3  Hen.  &  M.  309. 

If  the  record  of  proceedings  on  a 
writ  of  right  states  that  the  demand- 
ant "replied"  generally,  the  court  will 
intend,  after  verdict,  that  a  general 
replication  was  filed  in  writing.  Tur- 
berville V,  Long,  3  Hen.  &  M.  309. 

But  where  an  issue  cannot  be  made 
by  an  addition  to  a  similiter,  and  there 
should  be  a  replication,  its  want  is  not 
aided  by  verdict.  B.  &  O.  R.  Co.  v. 
Faulkner,  4  W.  Va.  180;  State  v.  Doug- 
lass, 20  W.  Va.  770;  Ruffner  v.  Hill,  21 
W.   Va.    153. 

The  plea  of  the  statute  of  limitations, 
which  concludes  with  a  verification, 
and  in  which  an  issue  could  not  be 
made  by  the  addition  of  a  similiter 
should  be  replied  to  before  trial,  and 
the  want  of  a  replication  is  not  cured 
by  the  judgment  rendered.  Totty  v. 
Donald,  4  Munf.  430;  Green  v.  Dulany, 
2  Munf.  518;  B.  &  O.  R.  Co.  v,  Faulk- 
ner, 4  W.  Va.  180. 

No  Rejoinder  to  Replication. — The 
objection  that  there  was  no  rejoinder 
to  the  replication,  is  obviated  by  the 
act  of  jeofails,  where  it  is  stated  in 
the  record  that  issue  was  joined  on  it. 
Moore  v.  Mauro,  4  Rand.  488;  South- 
side  R.   Co.  V.  Daniel,  20  Gratt.  344. 

Where  the  defendant,  in  an  action 
for  freedoTi,  by  his  plea,  protests  that 
the  plaintiflF  is  his  slave,  and  that  he  is 
not  guilty  of  the  assault,  etc.,  and  the 
plaintiff  replies  that  "by  reason  of  any 
thing  by  the  defendant  in  protesting 
alleged  he  ought  not  to  be  barred,  etc.," 
because  he  is  a  free  person,  and  issue  is 
joined   on   this   replication;   this   issue, 


although  irregular,  will  be  sustained 
after  verdict.  M'Michen  v,  Amos,  4 
Rand.  134. 

General  Replication  to  Special  Plea. 
— After  verdict,  a  general  replication 
to  a  special  plea  is  sufficient.  EUett 
V.  Vaughan,  6  Call  77. 

Improper  Conclusion  of  Replications. 
— If  a  replication  which  ought  to  con- 
clude with  a  verification,  concludes  to 
the  country,  and  the  replication  be  sub- 
stantially a  good  answer  to  the  plea, 
and  there  is  a  general  demurrer  to  the 
replication,  the  irregularity  of  the  con- 
clusion is  cured  by  the  statute  of  jeof- 
ails, 1  Rev.  Va.  Code,  ch.  128,  §  101. 
Carthrae  v.  Clark,  5  Leigh  268,  ap- 
proved in  Southside  R.  Co.  v.  Daniel, 
20  Gratt.  362. 

D.  MISJOINDER  OF  COUNTS. 

After  verdict,  without  a  demurrer, 
the  statute  of  jeofails  cures  a  mis- 
joinder of  counts,  as  where  counts  ex 
delicto  are  joined  in  the  same  declara- 
tion with  counts  ex  contractu.  N.  /fe 
W.  R.   R.  Co.  V,  Wysor,  82  Va.  250. 

E.  MISJOINDER      AND      NON- 
JOINDER OF  ISSUE. 

It  is  a  perfectly  well  settled  rule  of 
law,  that  the  statute  of  jeofails  will  cure 
a  misjoinder  or  informal  joinder  of 
issue,  but  it  is  equally  well  settled  that 
it  will  not  cure  a  nonjoinder  or  want  of 
issue  altogether.  Petty  v.  Frick  Co., 
86  Va.  501,  10  S.  E.  886;  Johnson  v. 
Fry,  88  Va.  695,  12  S.  E.  973;  South- 
.side  R.  Co.  v.  Daniel,  20  Gratt.  345  (a 
case  of  nonjoinder);  McMillion  v.  Dob- 
bins, 9  Leigh  422;  White  v.  Clay,  7 
Leigh  68  (a  case  of  misjoinder);  Syd- 
nor  V.  Burke,  4  Rand.  161;  Walden  v. 
Payne,  2  Wash.  1;  Stevens  v.  Talia- 
ferro, 1  Wash.  155;  Wilkinson  v,  Ben- 
nett, 3  Munf.  314;  Totty  v.  Donald,  4 
Munf.  430;  Lockridge  v.  Carlisle,  6 
Rand.  21  (cases  of  nonjoinder  or  want 
of  issue);  Simmons  v,  Trumbo,  9  W. 
Va.  358;  Huffman  v.  Alderson,  9  W. 
Va.  617;  Moore  v,  Mauro,  4  Rand.  488 
(cases  of  misjoinder). 
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The  statute  of  jeofails  does  not  cure 
a  total  want  of  issue.  Stony  Creek  L. 
Co.  V.  Fields,  102  Va.  1,  45  S.  E.  797. 

Joinder  of  Immaterial  Issue. — Where 
m  issue  joined  is  immaterial,  such 
error  is  not  cured  by  the  statute  of 
jeofails,  and  the  usual  course  is  to 
award  a  repleader;  that  is,  reverse  the 
judgment,  set  aside  the  pleadings,  and 
remand  the  cause  with  directions  that 
the  parties  plead  de  novo,  for  the 
purpose  of  obtaining  a  better  issue. 
Bonsack  v.  Roanoke  Co.,  75  Va.  585; 
Smith  V.  Walker,  1  Wash.  135. 

The  misjoinder  of  an  issue  is  not 
fatal  after  verdict,  when  it  is  stated  in 
the  record  that  issue  was  joined.  Moore 
V.  Mauro,  4  Rand.  488. 

Upon  the  plea  of  payment  or  non- 
assumpsit,  though  all  the  evidence  has 
not  been  certified,  yet  if  the  plea  be 
such  that  the  plaintiflF  could  reply  no 
special  matter  without  a  departure  from 
the  allegations  of  the  declaration,  but 
could  only  take  issue  on  the  plea,  the 
nonjoinder  will  be  cured  by  the  stat- 
ute of  jeofails.  Douglass  v.  Central 
Land  Co.,  12  W.  Va.  502. 

Former  Rulings. — Misjoinder  of  issue 
was,  at  one  time,  held  not  to  be  cured 
by  the  statute  of  jeofails.  Stevens  v. 
Taliaferro,  1  Wash.  155;  Wilkinson  v. 
Bennett,  3  Munf.  314.  But  it  was  held 
otherwise  in  Moore  v.  Mauro,  4  Rand. 
488,  and  this  decision  in  Moore  v, 
Mauro,  supra,  apparently  met  the  ap- 
probation of  the  court  in  the  case  of 
Southside  R.  Co.  v.  Daniel,  20  Gratt. 
360. 

Want  of  Similiter. — But  the  mere 
want  of  a  similiter  shall  not  after  a 
trial,  vitiate  the  verdict.  Brewer  v. 
Tarpley,  1  Wash.  363. 

After  verdict  and  judgment,  the  want 
of  a  similiter  will  not  be  considered  as 
error.    Turberville  v.  Self,  2  Wash.  71. 

It  was  long  ago  decided  that  a  failure 
to  add  a  similiter  was  not  error  after 
trial.  Brewer  v.  Tarpley,  1  Wash.  363. 
And  it  is  expressly  provided  in  the 
Code  of  Va.,  1860,  ch.  181,  §  3,  that  the 


want  of  a  similiter  shall  not  be  error 
after  verdict.  B.  &  O.  R.  R.  Co.  v. 
Faulkner,  4  W.  Va.  181. 

F.  COLLATERAL    PART    OF 
I         PLEADING. 

1  Defects,  omissions,  or  imperfections, 
j  though  in  form  only,  appearing  in  some 
i  collateral  parts  of  the  pleading  which 
were  not  in  issue  between  the  parties, 
may  not  be  cured  by  the  application 
of  this  doctrine  of  intendment,  as  there 
is  no  room  for  the  presumption  that 
the  defect  or  omission  was  supplied  by 
proof.    Bailey  v.  Clay,  4  Rand.  346. 

G.  STATEMENTS  UNDER  QUOD 
CUM. 

The  gist  of  the  action  must,  in  all 
cases,  be  directly  and  positively  averred 
in  the  declaration;  therefore,  if  in  tres- 
pass, the  plaintiff  declare  "for  that 
whereas,"  etc.,  and  does  not  make  a 
positive  averment,  it  is  error,  and  will 
not  be  cured  by  the  verdict.  Moore  v. 
Dawney,  3  Hen.  &  M.  127;  1.  >max  v. 
Hord,  3  Hen.  &  M.  271,  citiny,  Winston 
V,  Francisco,  2  Wash.  187;  Chichester 
V,  Vass,  1  Call  83;  Cooke  v.  Simms,  2 
Call  39.  See  generally,  the  title 
PLEADING. 

In  Burton  v.  Hansford,  10  W.  Va. 
475,  the  court  said:  "Upon  the  ques- 
tion whether  it  is  a  fatal  defect  for  a 
declaration  to  state  under  a  quod  cum 
or  after  a  'whereas,'  any  fact  necessary 
to  constitute  a  cause  of  action,  there 
have  been  a  number  of  Virginia  deci- 
sions. The  court  of  appeals  of  Virginia 
has  decided  that  both  in  actions  of 
trespass,  and  of  trespass  on  the  case 
for  torts,  such  a  mode  of  stating  such 
a  fact  is  fatally  defective  on  general 
demurrer  to  the  declaration,  or  prior 
to  the  amendment  of  the  statute  of 
jeofails  suits  above  quoted  in  the  Re- 
vised Code  of  1819,  it  was  equally  fatal 
even  after  verdict.  Sec  Ballard  v. 
Leavell,  5  Call  531;  Moore  v,  Dawney, 

3  Hen.  &  M  127;  Lomax  v.  Herd.  3 
Hen.    &   M.   271;    Donaghc  v,   Rankin, 

4  Munf.  261.     And  these  decisions  are 
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in  accord  with  the  old  English*  author- 
ities."    Ballard  v.  Leavell,  5  Call  531. 

H.    MISNOMER. 

Where  suit  is  brought  against  the 
president  and  directors  of  a  branch 
bank,  this  is  not  a  mere  misnomer, 
which  must  be  pleaded  in  abatement, 
but  is  a  bar  to  any  recovery;  and 
though  the  verdict  is  founded  upon  the 
general  issue  pleaded,  the  error  is  not 
cured  by  the  statute  of  jeofails.  Mason 
V.  Farmers'  Bank,  12  Leigh  86.  See 
generally,  the  title   NAMES. 

I.  WHERE  DECLARATION  SETS 
FORTH  NO  CAUSE  OF  AC- 
TION. 

In  spite  of  the  sweeping  provisions 
of  the  statute  of  jeofails,  it  does  not 
a«pply  to  cases  in  which  the  declaration 
sets  forth  no  cause  of  action  or  no 
ground  of  defense,  as  where  there  is  a 
total  omission  to  state  matters  essential 
to  a  cause  of  action  or  defense.  Roa- 
noke Land  &  Imp.  Co.  v.  Karn,  80  Va. 
589;  Boyles  v.  Overby,  11  Gratt.  202; 
Davis  V.  Com.,  13  Gratt.  139,  151; 
Laughlin  v.  Flood,  3  Munf.  273;  Buck- 
ner  v.  Blair,  2  Munf.  336;  Braxton  v. 
Lipscomb,  2  Munf.  282;  Green  v. 
Dulany,  2  Munf.  518;  Sydnor  v.  Burke, 
4  Rand.  161. 

"Though  the  statute  of  jeofails  will 
aid  many  omissions  after  a  verdict,  it 
will  not  cure  the  defect  in  a  declara- 
tion, in  which  the  very  gist  of  the  ac- 
tion is  omitted  to  be  charged."  Moore 
V.  Dawney,  3  -Hen.  &  M.  134.  See 
Smith  V.  Walker,  1  Wash.  135. 

The  object  and  effect  of  the  statute 
of  jeofails  is  to  cure  a  defective  state- 
ment of  the  cause  of  action,  but  not  a 
statement  which  makes  no  case  at  all. 
Orange,  etc.,  R.  Co.  v.  Miles,  76  Va. 
773. 

Where  a  declaration  shows  that  the 
plaintiffs  have  no  right  of  action,  but 
on  the  contrary  that  the  right  of  action 
is  in  another,  and  verdict  is  found  for 
the  plaintiffs,  the  statute  of  jeofails,  1 
Rev.  Va.  Code,  ch.  128,  §  103,  does  not 


apply  to  the  case,  and  does  not  cure 
such  a  defect.  Ross  v.  Milne,  12  Leigh 
209,  37  Am.  Dec.  646;  Robrecht  v.  Mar- 
ling, 29  W.  Va.  765,  2  S.  E.  827. 

Quaere,  if  the  plaintiff  omits  to  aver 
in  his  declaration  matter  necessary  to 
show  a  good  cause  of  action,  and  the 
defendant,  instead  of  demurring,  pleads 
the  general  issue,  whether,  upon  the 
construction  of  the  statute  of  jeofails, 
1  Rev.  Va.  Code,  ch.  128,  §  103,  p.  512, 
the  plaintiff  is  bound  to  prove  the  mat- 
ter at  the  trial  of  the  issue,  which  he 
has  not  averred  in  his  declaration. 
Thompson  v.  Gumming,  2  Leigh  321. 

To  hold  a  defendant  liable  upon  a 
cause  of  action  not  asserted,  is  going 
to  the  utmost  verge  of  the  law,  even 
where  such  a  cause  of  action  is  proved. 
But  to  hold  him  liable  for  such  cause 
when  not  proved,  or  proved  by  evi- 
dence not  admissiNe  if  "the  suit  had 
been  brought  for  that  cause,  is  going 
beyond  the  letter  and  spirit  of  the  law. 
Boyles  v.  Overby,  11  Gratt.  202. 

Where  an  action  was  brought  on  a 
bond  for  $188,  which  is  declared  on  as 
for  $108,  and  the  defendant  confessed 
judgment  for  the  debt  in  the  declara- 
tion mentioned,  and  judgment  is  en- 
tered for  $108,  this  is  not  a  clerical 
error  which  may  be  amended  under 
§  108  of  the  statute  of  jeofails,  1  Rev. 
Va.  Code,  ch.  128.  Compton  v.  Cline, 
5  Gratt.  137. 

Doctrine  of  Intendment.  —  Nothing 
will  be  presumed  after  verdict,  but 
what  must  have  been  necessarily 
proved  from  the  matter  stated  in  the 
declaration,  and  therefore,  the  total 
want  of  an  averment  of  fact,  which 
constitutes  the  gist  of  the  action,  will 
not  be  cured  after  verdict  by  the  act  of 
jeofails.  Chichester  v.  Vass,  1  Call  83, 
1  Am.  Dec.  509;  Laughlin  v.  Flood,  3 
Munf.  255. 

Injuries  to  Animals  by  Railroads. — 

In  an  action  against  a  railroad-  for 
four  head  of  stock  killed  by  its  trains, 
the  first  and  second  counts  allege  that 
the  animals  were  killed  by  the  negli- 
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gence  or  improper  conduct  of  the  de- 
fendant's agents;  the  third  and  fourth 
counts  contain  no  such  allegation.  As 
to  the  killing  of  three  of  the  animals, 
there  is  no  evidence  of  negligence,  but 
as  to  the  fourth,  there  is  ample.  The 
defendant  demurred  to  plaintifTs  evi- 
dence. It  was  held,  1.  The  third  and 
fourth  counts  are  fatally  defective,  and 
are  not  cured  by  the  verdict  under  the 
statute  of  jeofails.  2  That  the  statute 
is  intended  to  cure  a  defective  state- 
ment of  a  cause  of  action,  but  not  a 
statement  which  makes  no  case. 
Orange,  etc.,  R.  Co.  v.  Miles,  76  Va. 
773. 

Promise  to  Pay  in  Assumpsit.— -If 
the  promise  to  pay,  in  an  action  of  as- 
sumpsit, be  not  averred,  the  omission 
is  not  cured  by  the  verdict;  or  where 
the  promise  is  averred  by  way  of  re- 
cital, instead  of  positively,  the  error  is 
fatal  after  verdict.  Winston  v.  Fran- 
cisco, 2  Wash.  187;  Sexton  v.  Holmes, 
3    Munf.    566. 

Failure  to  Allege  Consideration. — In 
the  action  of  assumpsit,  it  no  consider- 
ation for  promise  be  laid  in  the  decla- 
ration, judgment  ought  to  be  arrested, 
notwithstanding  it  be  founded  on  a 
written  agreement.  Hall  v.  Smith.  3 
Munf.  550;  Moseley  v.  Jones,  5  Munf. 
23. 

J.  JUDGMENT  IN  ACTION  WHICH 
DOES  NOT  SURVIVE. 

Such  an  error  as  giving  judgment  for 
the  plaintiff,  in  an  action  for  deceit 
against  the  vendor's  personal  repre- 
sentative, will  not  be  cured  by  the  act 
of  jeofails.  Boyles  v.  Overby,  11  Gratt. 
202,  disapproved  in  Lee  v.  Hill,  87  Va. 
497,*  12  S.  E.  1052.  See  the  title 
ABATEMENT,  REVIVAL  AND 
SURVIVAL,  ante,  p.  2 

K.    EXTENT    OF    CURATIVE    EF- 
FECT. 

If  errors  in  the  pleadings  or  proceed- 
ings are  cured  by  the  statute  of  jeofails 
ao  to  one  defendant,  they  are  cured  as 


to  all  the  defendants.    Jenkins  v.  Hurt, 
2  Rand.  446. 

L.  STATUTE  OF  CRIMINAL 
JEOFAILS. 

Intention  of  Statute.— The  statute  of 
criminal  jeofails  was  not  intended  to 
introduce  a  carelessness  or  laxity  in 
pleading  but  merely  to  cure  those  de- 
fects which  the  over-nicety  of  the 
courts  had  introduced  into  the  common 
law,  and  which  did  not  put  the  rights 
of  the  commonwealth  or  the  accused 
mto  jeopardy.  Barker's  Case,  2  Va. 
Gas.  122;  Old  v.  Com.,  18  Gratt.  930. 

"It  was  decided  by  the  general  court 
in  the  case  of  the  Commonwealth  v, 
Jackson.  2  Va.  Cas.  501,  that  the  act 
in  1  Rev.  Code,  1819,  p.  511,  §  101, 
taken  from  the  English  statute  of  27 
Eiiz..  ch.  5,  declaring  that  the  court 
shall  not  regard  any  other  defect  or 
imperfection  in  the  pleadings  than 
what  shall  be  specially  alleged  in  the 
demurrer  as  causes  thereof,  does  not 
extend  to  criminal  causes;  and  there- 
fore, in  such  cases,  defects  or  imper- 
fections of  form  may  be  taken  advan- 
tage of  on  general  demurrer.  The 
same  construction  should  be  put  on 
the  corresponding  provision  in  our 
present  Code,  p.  650,  §  31;  and  the  same 
objection  may  still  be  made  on  a  gen- 
eral, as  on  a  special  demurrer  in  a 
criminal  case."  Lazier  v.  Common- 
wealth. 10  Gratt.  708. 

Errors  Cured. — The  statute  of  jeof- 
ails is  frequently  applied  in  criminal 
cases  to  cure  informal  defects  in 
indictments,  or  such  as  are  not 
essential  or  of  the  substance  of  the 
charge.  As.  where  in  an  indictment 
for  grand  larceny,  the  charge  was  for 
stealing  on  a  certain  day,  in  the  year 
one  thousand  eight  hundred  and 
twenty-thee,  leaving  out  the  r;  and  in 
rape,  the  using  of  the  word  "female" 
child,  instead  of  "woman"  child,  and 
omitting  the  word  "unlawfully;"  and  in 
an  indictment  for  malicious  and  volun- 
tary shooting,  using  the  term  "wilfully" 
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instead  of  "voluntarily."  Aldridge  v. 
Com.,  2  Va.  Cas.  447;  Com.  v.  Bennet, 
2  Va.  Cas.  235;  Trimble  v.  Com.,  2  Va. 
Cas.   143. 

Where  in 'an  indictment  for  forgery 
of  bank  notes,  the  notes  are  referred 
to  as  being  annexed  to  the  count,  in- 
stead of  setting  out  the  tenor  of  the 
forged  notes,  this  careless  and  irregular 
mode  of  counting  is  cured,  after  ver- 
dict, by  the  act  of  jeofails.  Com.  v, 
Ervin,  2  Va.  Cas.  337. 

Indorsement  of  Grand  Jury's  Finding 
on  Indictment, — It  has  been  held  that 
where  an  indictment  filled  the  whole 
sheet  of  paper  and  was  then  folded  in 
another  half  sheet  of  the  same  size,  on 
which  half  sheet  the  attorney  indorsed 
"Commonwealth  v.  Joseph  Burgess,  in- 
dictment," and  immediately  below,  in 
the  handwriting  of  the  foreman  of  the 
grand  jury  was  indorsed  "A  true  bill, 
Robert  Hamilton,  Foreman,"  although 
the  half  sheet  of  paper  was  blank  ex- 
cept the  indorsement,  and  although  it 
v/as  not  otherwise  attached  to  the  in- 
dictment then  being  folded  around  it, 
yet  the  indictment  enveloped  by  it  must 
be  considered  as  the  indictment  which 
was  passed  on  by  the  grand  jury,  and 
on  which  verdict  was  found  by  the 
jury.  Though  the  objection  was  a  good 
one,  it  would  come  too  late  after  ver- 
dict.    Burgess  v.  Com.,  2  Va.  Cas.  483. 

Sufficient  Certainty. — Where,  in  a 
presentment,  the  offense  is  charged 
with  a  sufficient  certainty  for  judgment 
to  be  given  thereon  according  to  the 
very  right  of  the  case,  any  defect  in 
the  presentment  will  be  aided  by  the 
verdict.  Thus,  where  an  indictment 
against  S.  for  keeping  an  office  and 
transacting  business  as  agent  of  the 
Protection  Insurance  Company  of 
Hartford,  incorporated  and  authorized 
by  the  laws  of  Connecticut,  without 
having  a  license  therefor,  did  not  allege 


that  the  said  company  was  an  insur- 
ance company,  the  error  was  held  to  be 
cured  by  the  verdict.  Slaughter  v. 
Com.,  13  Gratt.  767. 

Omission  to  Lay  Venue. — The  omis- 
sion to  charge  that  the  offense  was 
committed  "within  the  jurisdiction  of 
the  court,"  the  county  itself  being 
named,  is  cured  by  the  verdict.  Taylor 
V.  Com.,  2  Va.  Cas.  94. 

Conclusion  of  Indictment. — Indict- 
ments for  horse  stealing  need  not  con- 
clude contra  formam  statuti;  and  even 
if  it  were  proper  that  they  should,  the 
omission  would  be  cured  by  the  statute 
of  jeofails.  Chiles  v.  Com.,  2  Va.  Cas. 
260. 

Errors  Not  Cured — O  w  n  e  r  s  h  i  p 
of  Stolen  Bank  Notes.— If  the  indict- 
ment for  stealing  bank  notes  does 
not  charge  that  they  are  the  bank 
notes  of,  or  belong  to,  some  person  or 
persons  by  name,  or  of,  or  to,  some 
person  to  the  jurors  unknown,  the  de- 
fect is  fatal,  and  is  not  cured  by  the  act 
of  jeofails.  Barker  v.  Com.,  2  Va.  Cas. 
122. 

Omission  of  Word  "Feloniously." — 
The  statute  of  criminal  jeofails  does 
not  cure  an  indictment  for  stealing 
bank  notes  under  the  act  of  1806,  which 
fails  to  charge  that  they  were  felo- 
niously stolen.  Barker  v.  Com.,  2  Va. 
Cas.  122. 

Rescuing  Property  Distrained  by 
Sheriff. — Where  an  indictment  at  com- 
mon law  charges  the  defendant  with 
rescuing  property  that  had  been  dis- 
trained by  sheriff  for  public  dues,  from 
a  bailee  to  whose  safe  keeping  the 
sheriff  had  committed  it,  fails  to  charge 
that  the  defendant  knew  in  what  right 
the  bailee  held  it,  such  defect  is  not 
cured  after  verdict  by  the  statute  of 
jeofails  in  criminal  cases.  Com.  v.  Is- 
rael, 4  Leigh.  675. 


Amercement. 

Sec  the  titles  FINES  AND  COSTS  IN  CRIMINAL  CASES;  SHERIFFS  AND 

CONSTABLES. 


AMICUS  CURl^. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR;  PARTIES. 


Right  of  Attorney  to  Appear  as 
Amicus  Curiae. — In  the  case  of  Yeager, 
ex  parte,  11  Gratt.  655,  there  was  an 
appearance  and  argument  by  an  attor- 
ney as  amicus  curiae,  but  no  question 
was  raised  as  to  the     right  to  do  so. 

Right  to  Appeal. — A  mere  volunteer 
or  amicus  curiae  cannot  appeal,  nor 
have  writ  of  error  or  supersedeas. 
Dunlop  V.  Commonwealth,  2  Call  284. 
See    Supervisors   v.    Gorrell,   20    Gratt. 


522;  French  v.  Commonwealth,  5  Leigh 
517;    Sayre   v.   Grymes,    1   Hen.    &   M. 
407. 
Right  to  Move  to  Quash  Inquisition. 

— An  amicus  curiae  cannot  move  to 
quash  an  inquisition  of  escheat  unless 
he  either  has  an  interest  himself  or 
represents  somebody  who  has.  Dun- 
lop V.  Commonwealth,  2  Call  284,  cited 
in  French  v.  Commonwealth,  5  Leigh 
518.     See  the  title  ESCHEAT. 


Amnesty, 

See   the    title    PARDON. 

AMONG.— See  generally,  the  title  WILLS. 

Exclusion  of  One. — In  Mitchells  v.  Johnsons,  6  Leigh  472,  it  is  said;  "Here 
the  objects  were  clear;  among  the  testator's  iineal  descendants.'  The  trustee 
could  not  under  the  word  among  have  left  out  any  of  them." 

Among  His  Children. — Where  a  testator  empowers  his  widow  to  dispose 
of  certain  slaves  *'among  his  children,"  (in  general  terms)  "as  she  shall  think 
proper,"  she  can  not  give  them  all  to  one,  nor  wholly  exclude  any;  nor  can  she 
give  any  of  them  to  his  grandchildren;  and  if  she  make  an  appointment  violat- 
ing this  principle,  it  will  be  avoided  in  equity,  and  the  property  distributed 
among  his  children  and  their  representatives  Hudson  v.  Hudson,  6  Munf. 
352.  See  also,  Thrasher  v.  Ballard,  35  W.  Va.  524,  14  S.  E.  232.  And  see  the 
title  POWERS. 

Among  and  Between. — Upon  the  meaning  of  the  words  among  and  between 
the  court  in  Senger  v.  Senger,  81  Va.  698,  says:  "And  the  same  prepositions 
are,  for  the  most  part,  differently  used  and  placed  and  do  then  express  differ- 
ent ideas.  But  when  they  follow  the  verb  'divide,'  their  general  signification 
is  very  similar,  and  in  popular  use  are  considered  synonymous;  though  among 
denotes  a  collection  and  is  never  followed  by  two  of  any  sort,  whilst  'between' 
may  be  followed  by  any  plural  number,  and  seems  to  denote  rather  the  in- 
dividuals of  the  class,  than  the  class  itself  generically." 


AMONGST.^ — Amongst  is  equivalent  to  all  and  every.  See  Thrasher  v. 
Ballard,  35  W.  Va.  524,  14  S.  E.  232.    See  AMONG,  ante,  p.  371. 

AMOTION.— In  Richards  v.  Clarksburg,  30  W.  Va.  491,  4  S.  E.  778,  it  is 
said:  "In  reviewing  the  authorities  upon  these  questions,  we  find  thi  court 
and  text  writers  sometimes  indiscriminately  using  the  expressions  amotion 
and  'disfranchisement'  as  synonymous  terms,  when  speaking  of  the  removal  of 
an  officer,  or  the  expulsion  of  a  member  of  the  corporation.  Amotion  relates 
alone  to  officers  and  'disfranchisement'  to  members  of  the  corporation.     Amo* 
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tion  is  therefore  the  removal  of  an  officer  of  a  corporation  from  his  office, 
but  it  leaves  him  still  a  member  of  the  corporation;  while  'disfranchisement' 
destroys  or  takes  away  the  franchise  or  right  of  being  a  member  of  the  cor- 
poration. 2  Kent,  Com.  298;  Wilcox,  Mun.  Corp.,  §  708,  p.  150;  1  Dill.  Mun. 
Corp.,  §  238,  p.  177."  See  the  titles  CORPORATIONS;  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORATIONS;  PUBLIC  OFFICERS. 

AMOUNT. — ^Amouift  is  defined  as  the  sum  total  of  two  or  more  particular 
sums  or  quantities;  the  aggregate;  the  whole  quantity;  a  totality.  Connelly  v. 
West  Union  Tel.  Co.,  100  Va.  51,  40  S.  E.  622. 

Amount  in  Controversy. 

See  the  title  APPEAL  AND  ERROR. 

Ancestors. 

See  the  title  DESCENT  AND  DISTRIBUTION. 


ANCIENT  DOCUMENTS. 

CROSS  REFERENCES. 

See  the  titles  DEEDS;  EVIDENCE;  PRESUMPTIONS  AND  BURDEN 
OF  PROOF. 


Ancient  Deed  Unaccompanied  by 
Possession. — A  deed  more  than  thirty 
years  old,  but  which  was  not  accom- 
panied by  possession,  was  held  not  ad- 
missible in  evidence  without  proof  of 
execution.  Dishazer  v.  Maitland,  12 
Leigh  524.  See  generally,  the  title 
DEEDS.  EVIDENCE. 

In  Caruthers  v.  Eldridge.  12  Gratt. 
670,  it  was  held,  that  an  ancient  deed 
might  be  introduced  as  evidence, 
though  possession  might  not  have  been 
held  for  thirty  years  in  accordance 
therewith,  where  such  an  account  was 
given  of  the  deed  as  might  have  been 
reasonably  expected  under  all  the  cir- 
cumstances of  the  case,  and  which  af- 
forded the  presumption  of  genuine- 
ness. 

If  the  party  relies  alone  upon  the 
possession  as  proof  of  the  authority  of 
the  instrument,  such  possession  must, 
as  a  general  rule,  have  continued  not 
less  than  thirty  years  along  with  the 
deed.  But  in  the  absence  of  such  pos- 
session, other  circumstances  are  admis- 
sible to  raise  a  presumption  in  favor  of 


the  genuineness  of  the  instrument. 
One  of  such  circumstances  often  relied 
on,  is  the  fact  that  the  instrument  is 
procured  from  the  proper  custody,  and 
is  otherwise  free  from  just  suspicion. 
Nowlin  V.  Burwell,  75  Va.  551. 

A  legally  certified  copy  of  an  ancient 
deed,  recorded  on  the  grantor's  ac- 
knowledgment, and  accompanied  with 
possession  of  the  land  by  the  grantee, 
ought  to  be  received  as  evidence,  with- 
out any  proof  of  the  loss  or  destruction 
of  the  original.  Rowletts  v.  Daniel,  4 
Munf.  473. 

Production  Sufficient. — A  deed  of 
more  than  thirty  years'  standing  re- 
quires no  further  proof  of  its  execution 
than  the  bare  production,  where  the 
possession  has  gone  according  to  its 
provisions,  and  there  is  no  apparent 
erasure  or  alteration.  Roberts  v.  Stan- 
ton, 2  Munf.   129. 

It  is  said  by  text  writers  that  at 
common  law,  even  though  no  impres- 
sion appear  upon  the  parchment  or 
paper,  still,  if  the  instrument  purports 
to  be  a  deed,  and  on  proper  stamps, 
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and  it  is  stated  in  the  attestation  of  the 
witness  to  have  been  duly  sealed  and 
delivered,  it  will,  in  the  absence  of 
proof  of  the  contrary,  and  especially 
if  it  be  an  ancient  instrument,  be  pre- 
sumed to  have  been  sealed.  Tayl.  Ev., 
§  149  (Old  Ed.,  §  128);  1  Sugd.  Powers, 
282,  283;  1  Phil.  Ev.,  side  p.  610,  note; 


Reusens  v.  Lawson,  91  Va.  246,  21  S.  E. 
347.  See  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

And  the  question  as  to  whether  an 
ancient  document  presented  as  evi- 
dence was  ever  sealed  is  one  for  the 
jury.  Reusens  v.  Lawson,  91  Va.  226, 
21   S.   E.  347. 


Ancient  Li^Kts.  ^ 

Sec  the  titles  ADJOINING  LANDOWNERS,  ante,  p.  175;   EASEMENTS; 

PRESCRIPTION. 

Ancillary  Adniinistration. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 

Ancillary  GuardiansKip. 

See  the  title  GUARDIAN  AND  WARD. 

Ancillary  ReceiversKip. 

See  the  title  RECEIVERS. 

AND. — For  ind  in  the  conjunctive  sense,  see  Laidley  v.  Cent.  Land  Co.,  30 
W.  Va,  505,  4  S.  E.  708. 
And  Construed  as  Or  and  Vice  Ver8a.~See  OR. 
Et  Cctcnu— See  ET  CETERA. 

An^uisK. 

As  an  element  of  damages,  see  the  titles  DAMAGES;  TELEGRAPHS  AND 

TELEPHONES. 


ANIMALS. 

I.  In  Oeneral,  374. 

A.  Trust  Deed— Live  Stock—Increase,  374. 

B.  Keeper  of— Has  Lien  for  Compensation,  374. 

C.  Dead  Animals,  374. 

1.  Not  Per  Se  a  Nuisance,  374. 

2.  Depriving  Owner  of  Property  Therein,  374, 

D.  Criminal  Law— Killing  Dogs,  375. 

E.  Bees— When  Subjects  of  Larceny,  375. 

n.  Injuries  to  Animals  by  Railroads,  375. 

A.  LiabUity  in  General,  375. 

B.  Paramount  Duty  Is  Safety  of  Passengers,  376. 

C.  Unavoidable  Accident,  377. 

D.  Contributory  Negligence,  377. 

E.  Remote  Negligence,  378. 

F.  Failure  to  B«rect  Cattle  Guards,  378. 
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G.  Friffhtcninff  Hortc*.  378. 

H.  Duty  of  Railroad  to  Fence,  379. 

1.  Common  Law,  379 

2.  Code  ProvUions,  380. 

a.  Failure  to  Fence,  380. 

b.  Who  May  Sue,  380. 

3.  Conatitutionality  of  Statute,  381. 
T.  Bvidence,  381. 

1.  Proof  of  NefirHffence,  381. 

a.  Burden  of  Proof  upon  Plaintiff,  381. 
t>.  Sufficiency  of  Evidence,  381. 
\    •  c.  Question  for  the  Jury,  382. 

2.  Rc»  Gestae.  382. 

3.  That  Road  Was  Fenced  at  Place  of  Collision,  382. 

4.  Offering  Deed  to  Prove  Contract,  382. 

5.  As  to  Price  Paid  for  Animal  Injured,  382. 

IIL  Injuries  to  Animals  on  Public  Highway,  383. 

A.  Where  It  Is  the  Result  of  Accident  and  a  Defect  in  Higrhway,  383. 

B.  Violating  City  Ordinance,  383. 

IV.  Animals  Running  at  Large,  383. 

A.  General  Rule,  38  i. 

B    Owner  Assumes  Risk  of  Injury,  384. 

C.  Fence  Laws— Constitutional,  384. 

D.  Willful  Trespass— Damajfes,  384. 

V.  Pleading,  384. 
VI.  Directing  Verdict,  38S. 

CROSS  REFERENCES. 

See  generally,  the  titles  BAILMENTS;  CARRIERS;  CHATTEL  MO RT- 
rACFS-  CRUELTY  TO  ANIMALS  AND  CHILDREN;  DAMAGES; 
FENCES;  LARCENY;  LIENS;  NEGLIGENCE;  NUISANCES;  STREETS 
AND  HIGHWAYS;  TRESPASS. 


I.  In  General.    . 

A.  TRUST  DEED— LIVE  STOCK- 
INCREASE. 

The  increase  of  live  stock  conveyed 
by  a  deed  of  trust  passes  under  the 
deed,  though  not  specially  mentioned 
therein.  Gannaway  v,  Tate,  98  Va.  789, 
37  S.  E.  768. 

B.  KEEPER  OF— HAS  LIEN  FOR 
COMPENSATION. 

By  statute,  one  who  keeps  live  stock 
for  compensation  has  a  lien  thereon  for 
such  compensation  which  he  does  not 
waive  by  levying  an  attachment  upon 
the  property.  Lambert  v.  Nicklass,  45 
W.  Va.  527,  31  S.  E.  951. 


C.    DEAD  ANIMALS. 

1.  Not  Per  Sc  a  Nuisance. 

While  a  dead  animal  is  not  per  se  a 
nuisance,  it  may  become  so,  and  the 
city,  under  her  charter,  may  pass 
such  ordinances  as  are  necessary  to 
prevent  it  from  becoming  a  nuisance; 
but  she  must,  in  such  legislation,  pay 
proper  regard  to  the  rights  of  the 
owners  of  such  property.  Richmond  v. 
Caruthers,  103  Va.  774,  50  S.   E.  265. 

2.  Depriving     Owner     of     Property 
Therein. 

An  ordinance  which  immediately 
upon  the  death  of  a  domestic  animal, 
and   before   it   becomes   a   nuisance   or 
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dangerous  to  public  health,  deprives 
the  owner  of  the  property  therein,  and 
invests  it  in  the  public  contractor,  is  a 
taking  of  private  property  without  due 
process  of  law,  within  the  meaning  of 
the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  and 
therefore  void.  Richmond  v.  Caruth- 
ers,  103  Va.  774,  50  S.  E.  266. 

The  death  of  a  domestic  animal  does 
not  terminate  the  owner's  property, 
and,  while  he  may  be  required  to  make 
such  use  or  disposition  of  the  carcass 
as  will  prevent  a  nuisance,  stench,  or 
other  inconvenience  to  the  neighbor- 
hood, the  municipal  authorities  cannot 
deprive  him  of  it  by  giving  it  to  an- 
other. Richmond  v.  Caruthers,  103 
Va.    774,    50    S.    E.    265. 

D.  CRIMINAL     LAW  — KILLING 
DOGS. 

It  has  been  held  that  killing  a  dog  of 
another  is  not  an  indictable  offense. 
Davis  V.  Com.,  17  Gratt.  620;  Com.  v, 
Maclin.  3  Leigh  «09. 

E.  BEES— WHEN    SUBJECTS    OF 
LARCENY. 

Bees  are  in  their  nature,  creatures 
ferae  natura,  but  they  may  be  and 
often  are  reclaimed  and  in  the  posses- 
sion of  their  owner  are  the  subjects  of 
larceny.  Harvey  v.  Commonwealth,  23 
Gratt.  941. 

II.  Injuries  to  Animals  by 
Railroads. 

A.    LIABILITY  IN  GENERAL. 

Must  Use  Ordinary  Care.— It  is  the 
duty  of  servants  of  a  railroad  company, 
so  far  as  it  is  consistent  with  their 
other  paramount  duties,  to  use  ordinary 
care  to  avoid  injury  to  cattle  on  the 
track.  Trout  v.  Virginia,  etc.,  R.  Co., 
23  Gratt.  619.  See  also,  Bullington  v. 
Newport  News,  etc.,  Co.,  32  W.  Va. 
436,  9  S.  E.  876;  Layne  v.  Ohio  River  R. 
Co.,  35  W.  Va.  438,  14  S.  E.  123.  See 
post,  "Paramount  Duty  Is  Safety  of 
Passengers,"  II,  B. 

If  the  servants  of  the  railroad  com- 


pany, in  charge  of  a  train,  can,  by  the 
exercise  of  ordinary  care,  see  and  save 
domestic  animals  which  have  wandered 
on  the  railroad,  it  is  their  duty  to  do 
so,  and  for  any  injury  to  animals,  aris- 
ing from  a  neglect  of  such  care,  the 
company  is  liable  in  damages  to  the 
owner.  Blaine  v.  C.  &  O.  R.  R.,  9  W. 
Va.  254;  Baylor  v.  B.  &  O.  R.  Co.,  9 
W.  Va.  270;  O.  R.,  etc.,  R.  Co.  v.  Miles, 
76  Va.  773;  Washington  v.  B.  &  O.  R. 
Co..    17   W.   Va.   205. 

Where  a  railroad  company  leaves  its 
railroad  uninclosed,  through  a  country 
where  domestic  animals  are  allowed  to 
be  at  large,  and  thus  exposed  to  the 
casualties  of  the  animals  getting  upon 
the  railway  track,  it  is  the  duty  of  the 
railroad  company,  through  its  agents, 
to  use  at  least  ordinary  care  to  avoid 
unnecessary  injury  to  the  animals, 
when  found  in  the  way  of  a  train  on 
the  road.  Blaine  v.  C.  &  O.  R.  R.,  9 
W.  Va.  254;  Kirk  v.  Norfolk  &  W.  R. 
Co.,  41  W  Va.  722.  24  S.  E.  639;  Wash- 
ington V.  B.  &  O.  R.  Co.,  17  W.  Va. 
191. 

Must  So  Use  Property  as  Not  to  In- 
jure Another. — The  right  of  a  railroad 
company  to  the  free,  exclusive,  and  un- 
molested use  of  its  railroad  track,  is 
nothing  more  than  the  right  of  every 
land  proprietor,  in  the  actual  use  and 
occupancy  of  his  lands,  and  does  not 
exempt  the  company  from  the  duty  en- 
joined by  law  upon  every  person,  so 
to  use  his  own  property  as  not  to  do 
any  unnecessary  injury  to  another. 
Blaine  v,  C.  &  O.  R.  R.,  9  W.  Va.  253. 

The  liability  to  make  reparation  for 
injury  to  cattle  by  negligence,  is 
founded  upon  an  origmal  moral  duty, 
enjoined  upon  every  person,  so  to  con- 
duct himself,  or  exercise  his  own  rights, 
as  not  to  injure  another.  Blaine  v.  C. 
&  O.  R.  R.,  9  W.  Va.  254. 

Must  Use  Ordinary  Precautions  to 
Discover  Danger. — It  being  the  duty  of 
the  servants  of  the  railroad  company, 
so  far  as  consistent  with  their  other 
and  paramount  duties,  to  use  ordinary 
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care  to  avoid  injuring  cattle  on  the 
track,  they  are  bound  to  adopt  the  or- 
dinary precautions  to  discover  danger, 
as  well  as  avoid  its  consequences  after 
it  becomes  known.  Baylor  v.  B.  &  O. 
R.  R.  Co.,  9  W,  Va.  271;  Blaine  v,  C. 
&  O.  R.  R.  Co.,  9  W.  Va.  252;  Trout 
V,  Virginia,  etc.,  R.  Co.,  23  Gratt.  619. 
See  also,  BuUington  v.  Newport  News, 
etc.,  R.  Co.,  32  W.  Va.  436,  9  S.  E.  876; 
Layne  v.  Ohio  River  R.  Co.,  35  W.  Va. 
438,   14   S.    E.    123. 

Must  Exercise  Same  Care  a  Prudent 
Owner  Would. — When  a  railway  com- 
pany finds  cattle  upon  its  track,  it  is 
bound  to  avoid  damage  to  them,  if 
practicable,  by  the  same  degree  of  ef- 
fort that  a  prudent  owner  of  cattle 
would  be  expected  to  do,  properly  con- 
sidering the  hazard  both  to  the  train 
and  the  cattle.  And  the  proper  in- 
quiry is,  whether  the  agents  of  the 
company  exercised  reasonable  and 
proper  care  in  running  their  engine, 
to  avoid  injury  to  the  cattle  of  the 
plaintiff.  Baylor  v.  B.  &  O.  R.  R.  Co., 
9  W.  Va.  287. 

Not  Liable  Unless  Negligent.  —  In 
order  to  charge  a  railroad  company 
with  damages  for  killing  stock  straying 
upon  its  track,  negligence  on  the  part 
of  the  company  must  appear.  Maynard 
V,  Norfolk  &  W.  R,  Co.,  40  W.  Va. 
331,  21  S.  E.  733;  Blaine  v.  C.  &  O. 
R.  Co.,  9  W.  Va.  252;  Baylor  v,  B.  & 
O.  R.  Co.,  9  W.  Va.  270;  Hawker  v. 
B.  &  O.  R.  Co..  15  W.  Va.  628;  Wash- 
ington V.  B.  &  O.  R.  Co.,  17  W.  Va. 
190;  Layne  v,  Ohio  River  R.  Co.,  35 
W.  Va.  438,  14  S.  E.  123;  Hoge  v.  Ohio 
River  R.  Co.,  35  W.  Va.  562,  14  S.  E. 
152;  Johnson  v.  B.  &  O.  R.  Co.,  25  W. 
Va.  570;  Talbott  v.  W.  Va.  C.  &  P  R. 
Co.,  42  W.  Va.  560,  26  S.  E.  311;  Kirk 
V.  Norfolk,  etc.,  R.  Co.,  41  W.  Va. 
722,  24  S.  E.  639. 

Not  Required  to  Regulate  Speed  in 
Reference  Thereto. — The  owner  of  cat- 
tle who  does  not  keep  them  within  his 
own  enclosure  when  he  might  do  so  by 
proper  care,  cannot  require  of  a  rail- 


way company  to  regulate  the  manage- 
ment and  speed  of  their  trains  with  ref- 
erence to  cattle  coming  upon  their 
track.  Baylor  v.  B.  &  O.  R.  Co.,  9  W. 
Va.  287. 

B.     PARAMOUNT    DUTY    IS 
SAFETY  OF  PASSENGERS. 

The  first  and  paramount  duty  of  the 
agents  of  the  company,  is  a  due  regard 
for  the  safety  of  the  persons  and  prop- 
erty in  their  charge,  on  the  train,  for 
which  they  are  held  to  a  high  degree 
of  care;  and  so  fai^as  consistent  with 
this  paramount  duty,  they  are  bound 
to  the  exercise,  of  what,  in  that  pe- 
culiar business,  would  be  ordinary  and 
reasonable  care  to  avoid  unnecessary 
injury  to  animals  casually  coming  upon 
their  uninclosed  road.  Blaine  v.  C.  & 
O.    R    Co.,   9  W.   Va.   254;   Baylor  v. 

B.  &  O.  R.  Co.,  9  W.  Va.  271;  Kirk  v. 
Norfolk  &  W.  R.  Co..  41  W.  Va.  722. 
24  S.  E.  639;  Gunn  v.  Ohio  River  R. 
Co..  42  W.  Va.  676,  26  S.  E.  548;  Wash- 
ington V.  B.  &  O.  R.  Co.,  17  W.  Va. 
190. 

Although  a  railroad  company  has  the 
right  to  the  free  and  unobstructed  use 
of  its  track,  and  the  paramount  duty  of 
its  employees  is  the  protection  of  the 
train,  the  passengers,  and  property 
therein;  yet  such  employees  are  bound 
to  use  ordinary  care  and  diligence,  so 
as  not  unnecessarily  to  injure  the  prop- 
erty of  others  on  the  track.  Baylor 
V.  B.  &  O.  R.  Co.,  9  W.  Va.  271;  May- 
nard V.  Norfolk  &  W.  "R.  Co.,  40  W. 
Va.  331,  21  S.  E.  733;  Blaine  v,  C.  & 
O.  R.  Co.,  9  W.  Va.  252;  Coyle  v.  B. 
&  O.  R.  Co.,  11  W.  Va.  94;  Heard  v, 

C.  &  O.  R.  Co.,  26  W.  Va.  455. 
Right  to  Assume  Owner  Will  Keep 

Animals  Home. — Such  companies,  like 
all  others,  have  a  right  to  regulate  the 
management  and  conduct  of  their  busi- 
ness, solely  with  reference  to  the  se- 
curity of  persons  and  property  in  their 
charge,  and  the  meeting  of  their  rea- 
sonable appointments  in  regard  to 
them;  and  may  make  their  plans,  upon 
the  reasonable  and  legal  presumption 
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that  other  persons  will  perforin  all 
their  legal  obligations  towards  them; 
and  consequently,  that  the  owners  of 
domestic  animals  will  keep  them  at 
home,  where,  alone,  they  belong,  and 
not  suffer  them  to  stray  upon  the  track 
of  a  railway  company,  unless  they  are 
prepared  to  incur  the  legitimate  haz- 
ards of  such  an  exposure.     Baylor  v, 

B.  &  O.  R.  Co.,  9  W.  Va.  287. 

The  Use  of  Salt  on  Switches— When 
Permissible. — The  use  of  salt  on 
switches  is  permissible  where  it  is 
shown  that  it  is  an  absolute  necessity 
to  protect  the  lives  of  passengers  and 
others  travelling  on  railroad  trains,  and 
not  to  use  it  would,  in  case  of  accident 
caused  by  such  failure,  be  regarded  as 
an  act  of  negligence,  although  it  may 
have  a  tendency  to  lure  stock  to  the 
track  and  endanger  their  lives.  Kirk 
v.  Norfolk  &  W.  R.  Co.,  41  W.  Va.  722, 
24  S.  E.  639. 

C.  UNAVOIDABLE  ACCIDENT. 

If  the  killing  of  the  cattle  on  the 
railroad  track  were  under  the  circum- 
stances an  inevitable  accident,  the  rail- 
road company  is  not  responsible 
therefor,  though  the  engineer  used  no 
precaution,  such  as  blowing  the  whistle 
or  doing  anything  else.  If  no  precau- 
tion could  possibly  under  the  circum- 
stances have  avoided  the  accident,  the 
failure  to  use  any  precaution  will  not 
render  the  railroad  company  liable. 
Hawker  v,  B.  &  O.  R.  Co.,  15  W.  Va. 
628. 

Where  a  horse  walked  on  a  railroad 
track,  twenty-five  *or  thirty  yards  in 
front  of  an  approaching  train,  running 
at  the  rate  of  twelve  miles  an  hour, 
and  the  evidence  showed  that  two 
sharp  whistles  were  immediately  given 
and  that  the  train  could  not  have  been 
stopped  short  of  three  hundred  feet, 
under  these  circumstances  the  killing 
of  the  horse  will  be  deemed  an  inevita- 
ble accident.  Toudy  v.  N.  &  W.  R.  Co., 
38  W.  Va.  694,  18  S.  E.  896;  Lovejoy 
V.  C.  &  O.  R.  Co.,  41  W.  Va.  693,  24 
S.  E.  599.    See  post,  "Evidence,"  II,  I. 


D.   CONTRIBUTORY   NEGLI- 
GENCE. 

The  general  rule  is,  if  the  plaintiff 
has  by  his  negligence  in  any  degree 
contributed  directly  to  the  injury  com- 
plained of,  he  cannot  recover.  How- 
ever, though  the  plaintiff  be  negligent 
in  permitting  his  cattle  to  be  upon  the 
track,  yet,  if  injury  to  them  is  caused 
by  servants  of  the  railroad  by  running 
over  them,  after  they  were  seen  on  the 
track  of  the  road,  or  after  they  ought 
to  have  been  seen  by  the  exercise  of 
reasonable  care,  and  which  could  have 
been  avoided  by  the  exercise  of  rea- 
sonable care,  the  owner  of  the  cattle 
may  recover  against  the  railroad  for  the 
damages  inflicted.  Washington  v,  B. 
&  O.  R.  Co.,  17  W.  Va.  205. 

Railroads  will  not  be  relieved  from 
the  responsibility  to  avoid  injury  to 
cattle  by  the  fact,  that  under  the  cir- 
cumstances which  existed  it  was  the 
duty  of  the  owner  of  the  cattle  to  have 
given  to  the  train,  which  he  saw  ap- 
proaching, a  signal  of  the  danger,  and 
he  failed  to  do  so;  nor  by  the  fact,  that 
the  owner  of  the  cattle  saw  the  train 
approaching  and  could  have  driven  the 
cattle  off  the  track,  but  from  negligence 
failed  to  do  so.  Washington  v,  B.  & 
O.  R.  Co.,  17  W.  Va.  213. 

Where  Cattle  Were  Trespassing.^ 
The  fact  that  cattle  were  unlawfully 
trespassing  upon  the  track  of  defend- 
ant's railroad  at  the  time  they  received 
the  injury  complained  of  will  not  ex- 
empt the  defendant  from  liability  to  the 
plaintiff  for  damage,  for  killing  the  cat- 
tle through  negligently  running  its 
train.  Baylor  v.  B.  &  O.  R.  Co.,  9  W. 
Va.  271;  Washington  v.  B.  &  O.  R.  Co., 
17  W.  Va.  203;  Sanger  v,  C.  &  O.  R. 
Co.,  102  Va.  86,  45  S.  E.  750. 

The  case  of  Washington  v.  B.  &  O. 
R.  Co.,  17  W.  Va.  206,  approves  the 
cases  of  Isbill  v.  New  York,  etc.,  R. 
Co.,  27  Conn.  393,  where  it  was  held, 
"that  where  the  plaintiff's  oxen  were  at 
large  in  a  highway  in  violation  of  law 
and  went  upon  the  railroad  track  and 
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Vrcre    there    injured    by   the    neglfecot, 
management  of  the  train  by  the  serv- 
ants of  the  railroad,  the  railroad  was 
responsible    for  the   damages,    though 
the  cattle  were  trespassers." 

Where  Immediate  Cause  Was  Negli- 
gence of  Company. — Suffering  domes- 
tic animals  to  run  at  large,  by  means 
of  which  they  stray  upon  an  uninclosed 
railway  track,  where  they  are  killed 
by  a  train,  is  not,  in  general,  a  proxi- 
mate cause  of  the  loss,  and  hence,  al- 
tl.  ugh  there  may  have  been  some  neg- 
ligence on  the  owner's  permitting  the 
animals  to  go  at  large,  such  negli- 
ge :e  being  only  a  remote  clause  of  the 
loss,  it  will  not  prevent  his  recovering 
from  the  railroad  company,  the  value 
of  the  animals,  if  the  immediate  cause 
of  their  death,  or  injury,  was  negligence 
of  the  company's  servants  in  conduct- 
ing the  train.  Blaine  v.  C.  &  O.  R.  Co., 
9  W.  Va.  254;  Baylor  v.  B.  &  O.  R.  Co., 
9  W.  Va.  271;  Washington  v,  B.  &  O. 
R.  Co.,  17  W.  Va.  190. 

Plaintiff  Not  Required  to  Prove  That 
He  Was  Not  Negligent.— In  an  action 
for  injuries  done  to  live  stock  on  a 
railroad  tr:  ck  by  negligence  of  the  de- 
fendant, the  plaintiflF  is  not  required  to 
prove  that  he  did  not  contribute  to  the 
nc5?^ligence  which  occasioned  the  in- 
jury. Johnson  v,  B.  &  O.  R.  Co.,  25 
W.  Va.  571. 

E.   nETVTOTE  NEGLIGENCE. 

See  ante,  "Contributory  Negligence," 
II,  D. 

The  cause  of  an  injury  in  the  con- 
tcr.-plation  of  law  is  that  which  imme- 
(!/  tcly  produces  it  as  its  natural  conse- 
quence; and  therefore  if  a  party  be 
guilty  of  an  act  of  nc^T'^LTt^ncc,  which 
would  naturally  produce  an  injury  to 
another,  but,  before  such  injury  actu- 
ally results,  a  third  person  does  some 
act,  which  is  the  immediate  cause  of 
the  injury,  such  third  person  is  alone 
responsible  therefor,  and  the  original 
party  is  in  no  degree  responsible  there- 
for, though  the  injury  could  never  have 
occurred  but  for  his  negligence.    Wash- 


ington V.  B.  &  O.  R.  Co.,  17  W.  Va. 
190.  See  generally,  the  title  NEGLI- 
GENCE. 

F.  FAILURE  TO  ERECT  CATTLE 
GUARDS. 

In  the  case  of  Harrow  v.  Ohio  River 
R.  Co.,  38  W.  Va.  711,  18  S.  E.  926. 
where  the  railroad  company  bound  it- 
self to  make  necessary  cattle  guards  on 
the  boundary  lines  of  the  plaintiff's 
farm,  which,  though  often  requested,  it 
had  neglected  and  refused  to  do,  and 
by  running  its  train  through  plaintiff's 
farms  drove  plaintiff's  horse  from  his 
land  where  the  cattle  g^uards  ought  to 
have  been  made  on  to  the  adjoining 
lands  where  it  was  killed  by  the  negli- 
gence of  the  defendant  in  running  its 
train,  the  company  was  held  liable. 

G.  FRIGHTENING  HORSES. 

"A  railroad  company  is  not  liable  for 
injuries  received  from  horses  becom- 
ing frightened  upon  a  highway  at  the 
mere  sight  of  its  trains,  or  the  noises 
necessarily  incident  to  the  running  of 
the  train,  and  the  operation  of  the 
road."  Southern  R.  Co.  v.  Cooper,  98 
Va.   305,  36   S.   E.  388. 

A  railroad  company  is  not  liable  for 
injuries  received  by  animals  becoming 
frightened,  by  the  failure  to  sound  its 
whistle  at  a  point  where  it  is  forbidden 
to  do  so  either  by  statute  or  an  ordi- 
nance of  a  municipal  corporation. 
Southern  R.  Co.  v.  Cooper,  98  Va.  299, 
36  S.   E.  388. 

Rights  of  Company  and  Public  Mu- 
tual.— At  public  crossings  the  rights  of 
a  railroad  company  and  of  persons  on 
the  highway  are  mutual,  coextensive, 
and  reciprocal,  qualified  only  by  the 
prior  right  of  way  of  moving  trains. 
The  authority  to  operate  a  railroad  in- 
cludes the  right  to  make  the  noises 
incident  to  the  moving  and  working 
of  trains,  and  also  to  sound  whistles 
and  ring  bells  in  giving  the  usual  and 
proper  admonitions  of  dinger  in  mov- 
ing trains.  If  these  rights  are  exer- 
cised in  a  lawful  and  reasonable  manner 
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the  company  is  not  liable  for  injuries 
inflicted  in  consequence  of  horses  tak- 
ing fright  at  such  noises.  Southern  R. 
Co.  V.  Torian,  95  Va.  453,  28  S.  E. 
569;  Petersburg  R.  R.  Co.  v.  Kite,  81 
Va.  767;  Southern  R.  Co.  v.  Cooper,  98 
Va.  299,  36  S.  E.  388. 

Warnings  Not  Intended  for  Horses 
or  Cattle.— Bells  are  used  on  locomo- 
tives to  lessen  the  danger  to  travellers 
on  a  street  or  highway  of  a  collision 
with  an  engine  crossing  the  same,  and 
courts  will  take  judicial  notice  of  this 
fact,  but  they  are  not  intended  or  useful 
in  warning  persons  to  keep  at  such  dis- 
tance from  the  track  of  the  company  as 
will  prevent  their  torses  from  becom- 
ing frightened  at  a  passing  engine. 
Southern  R.  Co.  v.  Cooper,  98  Va.  299, 
36  S.   E.  388. 

The  statutory  requirement  that  the 
whistle  shall  be  blown  sixty  rods  from 
the  crossing  which  the  train  is  ap- 
proaching is  not  intended  for  the  pur- 
pose of  giving  notice  to  horses  and  cat- 
tle running  at  large  in  the  public  road, 
but  to  give  warning  to  travelers  upon 
the  highway,  to  persons  who  have  the 
faculty  of  reasoning  and  understanding 
the  object  of  the  signal.  Toudy  v.  Nor- 
folk &  W.  R.  Co.,  38  W.  Va.  694,  18 
S.   E.   896. 

Where  Driver  Is  Intoxicated.— One 
driving  an  unbroken  or  vicious  horse 
or  one  easily  frightened  by  a  locomo- 
tive along  a  public  road  running  side 
by  side  of  a  railroad,  does  so  at  his 
peril,  and  where  injury  results  from 
the  fact  that  the  horses  became  fright- 
ened at  the  train,  and  from  the  further 
fact  that  at  the  time  they  became  so 
frightened  and  ran  away  the  driver  was 
under  the  influence  of  liquor  and  inca- 
pable of  controlling  the  horses,  the  rail- 
road company  will  not  be  held  liable 
unless  guilty  of  negligence.  Butcher 
V.  West  Va.  &  P.  R.  Co.,  37  W.  Va. 
180,  16  S.  E.  457. 

If  Negligent  Liable.— If  railroad  com- 
pany in  running  its  engines  and  cars 
on    its    tracks,    and    within    its    yards, 


needlessly  or  negligently  makes  such 
noises  as  are  usually  incident  to  such 
running,  and  horses  lawfully  in  the  vi- 
cinity are  thereby  caused  to  run  off  and 
injury  is  inflicted,  such  company  is  lia- 
ble. But  whether  in  a  particular  case 
sucli  noises  are  needlessly  or  negli- 
gently made  depends  on  the  circum- 
stances of  that  case.  Petersburg  R. 
Co.  V.  Hite,  81  Va.  767;  Southern  R. 
Co.  V.  Torian,  95  Va.  455,  28  S.  E. 
569;  Southern  R.  Co.  v.  Cooper,  98  Va. 
299,  36  S.  E.  388. 

Where  a  statute  imposes  upon  a  rail- 
road company  the  duty  of  sounding  the 
whistle  on  its  locomotive  engines  ap- 
proaching a  crossing  or  a  highway  for 
the  purpose  of  preventing  a  collision 
with  travellers  on  the  highway,  or 
frightening  their  teams,  and  the  com- 
pany fails  to  perform  that  duty,  it  is 
negligence,  for  the  consequences  of 
which  the  company  is  liable.  South- 
ern R.  Co.  V.  Cooper,  98  Va.  299,  36 
S.  E.  388. 


H.      DUTY     OF     RAILROAD     TO 

FENCE. 
1.   Common  Law. 

In  the  absence  of  statute,  a  railroad 
is  under  no  obligation  to  fence  its  road, 
but  when  it  leaves  its  road  open  and 
uninclosed  by  sufficient  fencing  and 
cattle  guards,  it  takes  the  risk  of  in- 
trusions upon  its  roads  by  animals  run- 
ning at  large,  as  do  other  proprietors 
who  leave  their  land  uninclosed;  so 
that  the  owner  of  domestic  animals,  in 
allowing  them  to  be  at  large,  takes  the 
risk  of  their  loss,  or  injury  by  un- 
avoidable accident;  and  the  company,  in 
leaving  its  road  unprotected  by  an  in- 
closure,  runs  the  risk  of  animals  at 
large  getting  upon  the  road,  without 
any  remedy  against  the  owner  of  the 
animals.  Blaine  v.  C.  &  O.  R.  Co.,  9 
W.  Va.  253.  See  post,  "Cattle  Running 
at  Large,"  IV. 

The  bare  fact  that  a  railway  is  un- 
inclosed, there  being  no  statute  re- 
quiring it   to   be   fenced,  does   not,   in 
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general,  render  the  railroad  company 
liable  to  pay  for  animals  straying  upon 
the  track  and  killed  by  a  train,  such 
want  of  fencing  being,  in  general,  only 
a  remote  cause  of  the  loss.  Blaine  v. 
C  &  O.  R.  Co.,  9  W.  Va.  254. 
8.    Code  Provisions.  * 

a.   Failure  to  Fence. 

Where  railroad  company  failed  to 
fence  its  right  of  way  along  enclosed 
lands  as  required  by  Va.  Code,  §  1258, 
in  an  action  for  stock  killed  on  its  track 
at  a  place  not  fenced  as  required;  the 
company  is  not  allowed  to  prove  that 
there^  was  a  lawful  fence  at  said  place 
erected  by  the  landowners,  and  that 
therefore  it  was  not  liable  for  the  in- 
jury done  there  to  the  stock.  Va. 
Code,  §  1261.  Lacy,  J.,  dissenting. 
Norfolk  &  Western  R.  Co.  v.  McGa- 
vock,  90  Va.  507,  18  S.  E.  909. 

A  railroad  company  which  has  not 
complied  with  the  provisions  of  §  1258 
of  the  Va.  Code  relating  to  fencing  its 
roadbed,  is  liable  to  the  owner  of  the 
land  for  the  value  of  his  stock  killed  by 
its  engines  and  cars  within  the  bound- 
aries required  to  be  fenced,  though  such 
stock  was  not  killed  by  the  negligence 
of  the  company  in  the  management  and 
running  of  its  engines  and  trains.  Nor- 
folk &  W.  R.  Co.  V,  McGavock,  90  Va. 
507,  18  S.  E.  909,  approved.  Norfolk 
&  Western  R.  Co.  v,  Johnson,  91  Va. 
661,  22  S.  E.  505. 

Where  Company  Has  Compensated 
Owner  for  Erecting  Fence. — Va.  Code, 
1887,  §§  1258,  1259,  as  amended  by 
Acts  1897-'98,  cc.  250,  283,  requires  rail- 
roads to  fence  their  roadbeds  at  all 
points  except  certain  enumerated  ones, 
among  which  are  where  a  company  has 
compensated  the  owner  for  making  and 
keeping  in  repair  the  necessary  fenc- 
ing, but'  the  burden  of  proving  such 
compensation  is  imposed  on  the  com- 
pany. Held,  that  the  exception  does 
not  release  a  railroad  from  the  duty  of 
fencing  its  right  of  way,  but  merely 
gives  it  a  defense  to  an  action  by  the 
compensated      landowner      for      stock 


killed     Sanger  v,  C.  &  O.  R.  Co.,  102 
Va.  86,  45  S.  E.  750. 

Trespass  No  Defense. — A  railroad 
cannot  defend  an  action  against  it  for 
the  death  of  stocl.  on  the  theory  that 
the  stock  were  trespassing  on  its  prop- 
erty, and  hence  that  their  owner  could 
not  invoke  the  provisions  of  Va.  Code, 
1887,  ch.  1258,  as  amended  by  Acts 
1897  '98,  ch.  283,  requiring  railroads  to 
fence  their  rights  of  way.  Sanger  v. 
C.  &  O.  R.  Co.,  102  Va.  86,  45  S.  E. 
750.  See  ante,  "Contributory  Negli- 
gence," II,  D. 
b.  Who  May  Sue. 

Under  the  provisions  of  §§  1258,  1259 
of  the  Va.  Code,"  as  amended  (Acts 
1897-'98,  pp.  313,  279),  a  railroad  com- 
pany is  liable  to  the  owner  of  stock 
killed  or  injured  on  its  track  by  one 
of  its  trains,  although  he  owned  no  land 
either  at  the  point  where  the  stock 
was  killed  or  injured,  or  at  the  point 
where  the  stock  came  upon  the  track, 
though  the  only  negligence  alleged  was 
the  failure  of  the  company  to  fence  its 
track  as  required  by  said  sections.  It 
is  likewise  liable  if  the  stock  strayed 
upon  the  track  from  the  public  high- 
way, as  it  is  the  duty  of  the  company 
to  fence  its  track,  although  it  run 
alongside  of  the  highway,  unless  the 
erection  of  the  fence  would  destroy 
the  use  of  the  highway  as  such.  San- 
ger V,  C.  &  O.  R.  Co.,  102  Va.  86,  45 
S.  E.  750. 

Statute  for  the  Benefit  of  Land- 
owner.— The  provision  of  §  14,  ch.  42, 
of  the  W.  Va.  Code,  requiring  railroad 
companies  to  construct  and  maintain 
cattle  guards  upon  land  condemned,  is 
for  the  benefit  of  the  landowner;  and 
therefore  the  mere  omission  to  do  so 
will  not  entitle  another  party,  whose 
stock  is  injured  while  straying  upon  the 
railroad  track,  by  trains,  to  recover 
damages,  though,  but  for  the  want  of 
it,  the  stock  would  not  have  been 
where  it  was  injured.  Maynard  v,  Nor- 
folk &  W.  R.  Co.,  40  W.  Va.  331,  21 
S.  E.  733. 
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Compensatioii  for  Fence — Right  of 
Third  Persons  to  Sue. — ^The  proviso  in 
§  1259  of  the  Va.  Code,  that  the  duty 
of  a  railroad  company  to  fence  its 
track  shall  not  "apply  to  a  company 
which  has  compensated  the  owner  for 
making  and  keeping  in  repair  the  nec- 
essary fencing*^  is  restricted  to  suits  by 
such  owner  against  the  company,  and 
does  not  apply  to  suits  by  other  per- 
sons.. Sanger  v.  C.  &  O.  R.  Co.,  102 
Va.  86,  45  S.  E.  750. 
8.    Constitutionality  of  Statute. 

Statutes  requiring  railroad  companies 
to  fence  their  tracks  are  police  regu- 
lations, and  are  constitutional.  San- 
ger V,  C.  &  O.  R.  Co.,  102  Va.  86,  45  S. 
E.  750.  See  post,  "Fence  Laws — Con- 
stitutional," IV,  C. ' 

I.    EVIDENCE. 

1.   Proof  of  Negligence, 

a    Burden  of  Proof  upon  Plaintiff. 

Where  stock  stray  upon  the  track 
and  are  injured  the  burden  of  proof 
rests  upon  the  plaintiff  to  make  out  a 
case  of  prima  facie  negligence.  If  he 
fails  to  do  this,  judgment  should  be 
given  for  the  defendant.  Talbott  v. 
West  Va.,  etc.,  R.  Co.,  42  W.  Va.  560, 
26  S.  E.  311;  Kirk  v.  Norfolk,  etc.,  R. 
Co.,  41  W.  Va.  722,  24  S.  E.  639;  May- 
nard  v.  Norfolk  &  W.  R.  Co.,  40  W. 
Va.  331,  21  S.  E.  733;  Blaine  v.  C,  & 
O.  R.  Co.,  9  W.  Va.  252;  Baylor  v.  B. 
&  O.  R.  Co.,  9^  W.  Va.  270;  Hawker 
V.  B.  &  O.  R.  Co.,  15  W.  Va.  628; 
Washington  v.  B.  &  O.  R.  Co..  17  W. 
Va.  190;  Layne  v.  Ohio  River  R.  Co., 
35  W.  Va.  438,  14  S.  E.  123;  Hoge  v. 
Ohio  River  R.  Co.,  35  W.  Va.  562,  14 
S.  E.  152;  Johnson  v.  B.  &  O.  R.  Co., 
25  W.  Va.  570. 
b.   Sufficiency  of  Evidence. 

The  plaintiff  will  have  shown  a 
prima  facie  right  to  recover  when  he 
has  proven  that  the  injury  has  in  fact 
been  done  and,  in  addition  thereto,  the 
facts  and  circumstances  from  which  a 
jury  may  fairly  conclude  that  such  in- 
jury was  caused  by  the  negligence  of 


the  defendant,  leaving  out  of  consid- 
eration any  question  of  contributory 
negligence.  Johnson  v.  B.  &  O.  R.  Co., 
25  W.  Va.  571. 

Where  there  is  evidence  proving  the 
killing  of  the  stock  of  the  plaintiff;  that 
the  right  of  way  of  the  railroad  com- 
pany passed  through  the  enclosed  land 
of  the  plaintiff,  but  that  this  right  of 
way  was  not  fenced  as  the  law  re- 
quires, these  facts  are  sufficient  to  sup- 
port a  verdict  for*the  plaintiff.  Kim- 
ball, etc.  V.  Carter,  95  Va.  86,  27  S.  E. 
823. 

Where  the  evidence  shows  that  on  a 
moonlight  night  a  train  traveling  at  the 
usual  rate  of  speed  on  a  straight  track 
where  an  object  could  be  seen  more 
than  two  hundred  and  fifty  yards,,  a 
mule  goes  upon  the  track  and  walks  in 
the  direction  in  which  the  train  was 
going,  some  forty  feet  before  it  was 
overtaken  and  killed,  and  the  engineer 
failed  to  ring  the  bell  or  blow  the  whis- 
tle or  attempt  in  any  manner  to  pre- 
vent the  accident,  such  evidence  tends 
to  prove  negligence  on  the  part  of  the 
railroad  company,  and  in  the  absence 
of  any  evidence  to  the  contrary '  is 
deemed  sufficient  to  support  a  verdict 
for  the  plaintiff.  Blankenship  v.  Ka- 
nawha, etc.,  R.  Co.,  43  W.  Va.  135,  27 
S.  E.  355. 

In  Wash  v.  B.  &  O.  R.  Co.,  17 
W.  Va.  212,  the  court  said:  "In  Trout 
V.  Virginia  &  Tennessee  R.  Co.,  23 
Gratt.  619,  the  plaintiff's  horses  got  out 
of  his  field  on  .a  railroad  track,  by  some 
third  person  without  his  knowledge 
leaving  the  gate  open,  and  they  were 
killed  by  the  company's  engine.  The 
engineer  had  ample  time  after  seeing 
the  horses  to  stop  the  engine  before 
reaching  the  place  where  they  were 
killed;  but  he  did  not  slacken  his 
speed,  but  merely  blew  his  whistle  to 
frighten  them  off  the  track.  On  a  de- 
murrer to  evidence  by  the  defendant, 
the  court  held  that  the  railroad  com- 
pany was  liable."  See  also,  Bullington 
V.  Newport  News,  etc.,  Co.,  32  W.  Va. 
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436,  9  S.  E.  876;  Layne  v.  Ohio  River 
R.  Co.,  35  W.  Va.  438.  14  S.  E.  123. 

c.    Question  for  the  Jury. 

The  general  rule  is  that  what  consti- 
tutes negligence  is  a  question  of  fact 
to  be  submitted  to  the  jury,  unless 
where  the  facts  are  undisputed  and  the 
results  of  those  facts  unquestionable, 
either  as  proving  or  disproving  neg- 
ligence. Hawker  v,  B.  &  O.  R,  Co.,  15 
W.  Va.  641.  See  ^he  titles  NEGLI- 
GENCE; QUESTIONS  OF  LAW 
AND  FACT. 

8.   Res  Gestae. 

The  statement  of  the  engineer  in 
charge  of  the  engine  which  killed  the 
cattle,  made  an  hour  after  the  accident 
and  several  hundred  yards  from  where 
it  occurred,  though  made  while  he  was 
on  the  engine,  which  was  off  the  track, 
having  been  thrown  from  the  track  as 
one  of  the  results  of  the  accident,  is 
not  competent  evidence  for  the  plain- 
tiff in  a  suit  against  the  company  to 
prove  negligence  in  the  company,  as  it 
is  no  part  of  the  res  gestae.  Hawker 
V,  B.  &  O.  R.  Co.,  15  W.  Va.  628. 

To  prove  that  the  agent  of  the  rail- 
road company  cut  a  tree  and  neces- 
sarily put  down  the  fence,  the  follow- 
ing declaration  of  the  agent  of  the 
railroad  company,  made  at  another 
time,  and  at  a  different  place,  and  on 
the  farm  of  another;  to  wit,  "The  sec- 
tion boss  told  him  (the  witness)  that 
he  had  been  ordered  by  the  railroad 
company  to  cut  all  the  trees  along  the 
line  and  that  they  had  cut  all  the  trees 
from  Summit  Point  down,"  was  held 
inadmissible  as  not  being  a  p^rt  of  the 
res  gesta.  Coyle  v.  B.  &  O.  R.  Co.,  11 
W.  Va.  94. 

8.  That  Road  Was  Fenced  at  Place  of 
Collision. 

The  fact  that  the  road  was  fenrrd  at 
the  place  of  collision  is  a  circumstance 
to  be  considered  in  connection  with 
the  other  circumstances  of  the  case  in 
determining,  whether  the  engineer  was 


guilty  of  negligence,  in  not  looking 
ahead  to  discover  the  danger  in  time 
to  avoid  it.  Washington  v,  B.  &  O. 
R.  Co.,  17  W.  Va.  210. 

4.  Offering  Deed  to  Prove  Contract. 

After  the  plaintiff  had  given  to  the 
jury  evidence  tending  -to  prove  that 
the  defendant's  agents  and  servants 
had,  by  negligence  in  running  the  de- 
fendant's locomotive  and  cars,  killed 
the  plaintiff's  horse  at  the  time  and  in 
the  manner  alleged,  and  also  the  value 
of  said  horse,  the  defendant  offered  in 
evidence,  a  deed  from  one  Waters  to 
the  defendant  for  the  purpose  of  prov- 
ing that  the  horse  which  was  killed. 
Was,  when  first  seen,  on  land  owned 
by  defendant,  and  that  defendant  had 
acquired  title  thereto  from  said  Waters, 
and  to  show  that  defendant  had  made 
a  contract  with  i>aid  Waters  to  fence  the 
track  of  defendant's  railroad  through 
his  farm,  and  the  plaintiff  admitted 
that  the  defendant  had  acquired  and 
owned  title  to  the  land  occupied  by  its 
track,  from  the  said  Waters,  but  ob- 
jected to  the  admission  of  the  deed, 
to  prove  a  contract  between  the  de- 
fendant and  Waters,  in  regard  to  the 
fencing  of  said  track,  and  the  court 
refused  to  allow  the  deed  to  be  read 
for  said  purpose,  stating  that  the  de- 
fendant's title  to  said  land  was  ad- 
mitted, and  excluded  the  deed:  Held, 
this  was  not  error.  Blaine  v,  C.  &  O. 
R.  Co.,  9  W.  Va.  252.    ' 

5.  As  to  Price  Paid  for  Animal  In- 

jured. 

In  an  action  for  killing  a  horse  the 
plaintiff  as  a  witness  for  himself  stated, 
that  he  had  bought  the  horse  four  or 
five  years  before  it  was  killed  and  that 
it  was  worth  when  killed  a  certain 
price;  on  cross  examination  the  defend- 
ant asked  him  what  he  paid  for  the 
horse,  which  question  on  objection  by 
the  plaintiff  was  excluded  by  the  court. 
This  was  not  error  to  the  prejudice  of 
plaintiff  in  error.  Johnson  v.  B.  i  O. 
R.  Co.,  25  W.  Va.  570. 
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ni.  Injuries  to  Animal  ft  on 
Public  Highway. 

A.  WHERE  IT  IS  THE  RESULT 
OF  ACCIDENT  AND  A  DE- 
FECT IN  HIGHWAY. 

"Where  the  injury  is  the  combined 
result  of  an  accident  and  a  defect  in 
the  highway,  and  would  not  have  hap- 
pened but  for  the  defect,  the  town  is 
liable.  Palmer  v,  Andover,  2  Cush. 
608;  Kelsey  v.  Glover,  15  Vt.  708;  Da- 
vis V.  Dudley,  4  Allen  557."  Rohrbough 
V  Barbour  County  Court,  39  W.  Va. 
472,  20  S.  E.  565;  Hungerman  v.  Wheel- 
ing, 46  W.  Va.  761,  34  S.  E.  778;  Smith 
V,  County  Court,  33  W.  Va.  713,  11 
S.  E.  1. 

**When  a  horse,  by  reason  of  fright, 
disease  or  viciousness,  becomes  actu- 
ally uncontrollable,  so  that  his  driver 
cannot  stop  him,  or  direct  his  course, 
or  exercise  or  regain  control  over  his 
movements,  and  in  this  condition 
comes  on  a  defect  in  the  highway,  or 
upon  a  place  which  is  defective  for 
want  of  a  railing,  by  which  an  injury 
is  occasioned,  the  town  is  not  liable 
for  the  injury,  unless  it  appear  that  it 
would  have  occurred  if  the  horse  had 
not  been  so  uncontrollable.  But  a 
horse  is  not  to  be  considered  uncon- 
trollable that  merely  shies  or  starts,  or 
is  momentarily  not  controlled  by 
the  driver."  Rohrbough  v,  Barbour 
County  Court,  39  W.  Va.  472,  20  S. 
E.  565;  Hungerman  v.  Wheeling,  46 
W.  Va,  761,  34  S.  E.  778;  Smith  v. 
County  Court,  33  W.  Va.  713,  11  S. 
E.  1. 

Where  Suffident  Time  Elapses  to 
Permit  Driver  to  Regain  Control. — If 
sufficient  time  elapses  between  the 
fright  of  the  horse  and  the  accident 
to  permit  the  driver,  being  a  man  of 
ordinary  prudence,  to  make  a  proper 
effort  to  regain  control  of  the  fright- 
ened animal,  even  though  he  should 
fail,  the  county  would  not  be  liable  for 
its  negligence,  as  the  injury  must  be 
attributed  to   the   viciousness    of    the 


horse,  rather  than  to  the  defect  in  the 
highway.  But  if  no  such  time  inter- 
venes, but  the  fright  and  accident  are 
concurrent  events,  then  the  county 
would  be  liable.  Rohrbough  v,  Bar- 
bour County  Court,  39  W.  Va.  472,  20 
S.  E.  565;  Hungerman  v.  Wheeling,  46 
W.  Va.  761,  34  S.  E.  778;  Smith  v. 
County  Court,  33  W.  Va.  713,  11  S. 
E.  1. 

B.       VIOLATING      CITY      ORDI- 
NANCE. 

"If  one  places  his  horse  and  wagon 
in  a  street  in  a  city  transversely  to  the 
course  of  the  street,  while  loading  ar- 
ticles which  a  city  ordinance  permits 
to  be  loaded  only  in  vehicles  placed 
lengthwise  and  as  near  as  possible  to 
the  sidewalk,  he  is  not  restrained  by 
the  mere  fact  of  thus  violating  the  ordi- 
nance from  maintaining  an  action 
against  one,  who  injures  the  horse  by 
negligently  driving  another  wagon 
against  it,  where  by  exercising  more 
care  he  might  have  avoided  doing  so." 
Washington  v,  B  &  O.  R.  Co.,  17  W. 
Va.  202. 

IV.  Animals  Sunning  at  Large. 

A.   GENERAL  RULE. 

There  is  no  law  in  the  states  of  Vir- 
ginia or  West  Virginia  of  general  op- 
eration, prohibiting  the  owners  of  do- 
mestic animals  consisting  of  cattle, 
horses,  hogs,  etc.,  from  suffering  them 
to  run  at  large  upon  the  range  of'un- 
inclosed  land,  except  when  unruly  and 
dangerous,  and  the  rule  of  common 
law  of  England  requiring  the  owners 
of  such  animals  to  keep  them  on  his 
own  land,  or  within  the  inclosures,  has 
never  been  in  force  in  these  states. 
Blaine  v.  C.  &  O.  R.  Co.,  9  W.  Va.  253; 
Baylor  v.  B.  &  O.  R.  Co.,  9  W.  Va. 
270;  Washington  v.  B.  &  O.  R.  Co., 
17  W.  Va.  190;  Layne  v,  Ohio  River 
R.  Co.,  35  W.  Va.  438,  14  S.  E.  123; 
Poindexter  v.  May,  98  Va.  143,  34  S. 
E.  971.  See  ante,  "Duty  of  Railroad 
to  Fence,"  II,  H. 
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Unruly  Animals  Mutt  Be  Restrained. 

— The  owner  of  domestic  animals,  in 
allowing  them  to  be  at  large  on  the 
range  of  uninclosed  lands,  is  not 
chargeable  with  an  unlawful  act,  or 
an  admission  of  ordinary  care  in  keep- 
ing his  stock,  subject  to  the  qualifica- 
tion, however,  that  animals  which  are 
unruly,  or  dangerous,  are  required  to 
be  restrained.  Blaine  v.  C.  &  O.  R.  Co., 
9  W.  Va.  253;  Baylor  v.  B.  &  O.  R. 
Co.,  9  W.  Va.  270. 

B.  OWNER    ASSUMES    RISK    OF 
INJURY. 

One  who  leaves  his  land  uninclosed 
takes  the  risk  of  intrusions  thereon,  by 
the  domestic  animals  of  others  running 
at  large,  and  the  owner  of  such  ani- 
mals, in  allowing  them  to  run  at  large, 
takes  the  risk  of  their  loss  or  of  in- 
jury to  them  by  unavoidable  accident 
from  any  danger  into  which  they  may 
happen  to  wander.  Blaine  v,  C.  &  O. 
R.  Co.,  9  W.  Va.  253. 

C.  FENCE     LAWS  —  CONSTITU- 
TIONAL. 

A  fence  law  which  requires  a  land 
owner  to  enclose  his  land  by  a  lawful 
fencej  as  a  prerequisite  to  the  right 
to  recover  for  damages  done  by  tres- 
passing animals,  violates  no  right  of 
the  land  owner  granted  to  him  by  the 
constitution  of  the  state  or  the  United 
States.  Poindexter  z\  May,  98  Va.  143, 
34  S.  E.  971.  See  ante,  "Constitution- 
ality of  Statute,"  II,  H,  3. 

Cities  May  Prevent  Cattle  from  Run- 
ning at  Large  in  the  Street.— The 
power  granted  by  the  legislature  to  the 
cities  and  towns  of  our  state  to  pre- 
vent cattle  and  other  animals  from 
running  at  large  in  their  streets  is  a 
police  power,  and  in  the  exercise  of  this 
general  power  of  control  over  the  keep- 
ing of  live  stock  the  state  or  municipal 
corporation  may  prohibit  altogether 
the  running  at  large. of  such  animals, 
and  compel  the  owners  to  keep  them 
within  their  own  inclosures,  and  pro- 
vide   as    a    remedy    for    enforcing    the 


law  that  the  animals  found  astray  shall 
be  sold,  after  proper  notice  to  the 
owner,  and  time  allowed  for  redemp- 
tion, paying  over  to  the  owner  the  pro- 
ceeds of  sale,  after  deducting  what  is 
due  to  the  state  in  the  shape  of  pen- 
alty. Burdett  v,  Allen,  35  W.  Va.  347, 
13  S.  E.   1012. 

Owners  of  Hogs  Must  Restrain 
Them. — An  act  which  requires  owners 
of  hogs  to  prevent  them  from  running 
at  large  is  a  proper  exercise  of  the  po- 
lice power.  Haigh  v.  Bell,  41  W.  Va. 
19,  23   S.    E.   666. 

D.       WILFUL      TRESPASS— DAM- 
AGES. 

Although  the  fence  law  of  this  state 
does  not  require  the  owner  of  cattle 
to  restrain  them  from  passing  of  their 
own  accord  upon  the  uninclosed  lands 
of  another,  it  gives  such  owner  no  au- 
thority to  drive  them  there,  and  if  he 
does  he  is  answerable  for  whatever 
damage  they  may  do  while  there. 
Poindexter  v.  May,  98  Va.  143,  34  S.  * 
E    971. 

V.  Pleading. 

A  declaration  against  a  railroad  com- 
pany for  negligently  and  wrongfully 
killing  the  plaintiffs  cattle  on  its  track 
need  not  state  the  acts  of  omission  or 
commission  which  constituted  the  neg- 
ligence and  wrong.  Hawker  v.  B.  & 
O.  R.  Co.,  J  5  VV.  Va.  628:  Blaine  v, 
C.  &  O,  R.  Co.,  9  W.  Va.  252;  Baylor 
V.  B    &  O.  R.  Co..  9  W.  Va.  270. 

There  is  no  necessity  for  plaintiff  to 
allege  in  his  declaration  what  was  the 
negligent  act  of  omission  or  commis- 
sion of  the  defendant,  or  when  they 
took  place,  specifically;  but  having 
done  so,  his  proof  must  correspond 
with  his  allegation  in  his  declaration, 
or  he  cannot  recover.  Hawker  v.  B. 
&  O.  R.  Co.,  15  W   Va.  641. 

In  an  action  on  the  case  against  a 
railroad  corporation  for  killing  cattle, 
by  carelessly  and  unskillfiilly  running 
their    locomotives    against    them,    the 
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declaration  need  not  aver  that  this  was 
done  on  the  defendant's  railroad  track. 
Baylor  v,  B.  &  O.  R.  Co.,  9  W.  Va. 
270. 

VL  Directing  Verdict 

In  a  suit  against  a  railroad  company 
for  negligently  injuring  or  killing  live 
stock  on  its  track,  it  is  not  proper  for 
the  court  to  withdraw  the  decision  of 
the  issue  from  the  jury  by  excluding 


the  plaintiff's  evidence,  or  by  directing 
the  jury  to  find  for  the  defendant,  when 
there  is  any  evidence  fairly  tending  to 
prove  the  negligent  act  of  the  defend- 
ant. But  if  there  is  no  evidence  tend- 
ing to  prove  plaintiff's  case,  then,  after 
all  plaintiff's  evidence  is  in,  it  is  not 
error  in  the  court  to  instruct  the  jury 
to  return  a  verdict  for  defendant. 
Hoge  V.  Ohio  River  R.  Co.,  35  W.  Va. 
562,  14  S.  E.  152. 


Animus  Manendi. 

Sec  the  title  CONFLICT  OF  LAWS. 

ANNUALLY. — Section  5,  ch.  202,  Acts  1882,  in  providing  that  the  trustees 
of  Berkeley  Springs  shall  annually  elect  a  bath  keeper,  who  shall  continue 
such  until  the  election  of  his  successor,  is  merely  directory  as  to  the  time  of 
such  election,  and  was  not  intended  to  render  such  bath  keeper,  when  elected, 
independent  of  such  trustees  for  the  annual  period  of  one  year,  but  was  in- 
tended to  place  his  election  and  after  continuance  in  office  at  their  pleasure, 
for  the  better  promotion  of  the  purposes  of  their  trust.  Hunter  v.  Trustees, 
47  W.  Va.  343,  34  S.  E.  729.  The  court  said:  "The  word  annually  is  used  to 
fix  the  tenure  of  office  at  one  year,  makes  the  clause  *until  his  successor  is 
elected'  unnecessary,  for,  if  a  successor  is  elected  at  the  appointed  time  every 
year,  the  necessity  for  these  words  is  destroyed.  'Until  the  election  of  his 
successor'  is  equivalent  to  'at  the  pleasure  of  the  trustees,'  which  pleasure  is 
to  be  made  known  by  the  election  of  such  successor."  See  generally,  the  title 
PUBLIC  OFFICERS. 

ANNUITY. 
L  Definition,  386. 
n.  How  Created,  386. 
ni.  On  What  Property  Chargeable,  386. 

A.  Real  Property,  386. 

B.  Personal  Property,  386. 

IV.  When  Vested,  386. 
V.  Payment,  386. 

A.  Preferences,  386. 

B.  Contemporaneous  Parol  Agreement,  387. 

C.  Value— How  Computed,  387. 

D.  Interest,  387. 

E.  Defense  against  Collection,  388. 

VI.  Liability  of  Purchaser  of   Subject  Charged  with  An- 
nuity, 388. 
Vn.  Vendor's  Lien,  388. 
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Vin.  Jurisdiction,  389. 
IX.  Decree,  389. 
X.  Notice  of  Sale,  389. 

CROSS  REFERENCES. 

See  the  titles  DEEDS;  EXECUTORS  AND  ADMINISTRATORS;  LIFE 
INSURANCE;  MARRIAGE  CONTRACTS  AND  SETTLEMENTS; 
TRUSTS  AND  TRUSTEES;  WILLS. 


I.  Deflnitioii« 

"An  annuity,  is  a  legacy  charged  on 
the  whole  estate,  not  specifically  de- 
vised."    Trent  v.  Trent,  Gilmer  174. 

"An  annuity,  under  a  marriage  con- 
tract, was  a  charge  on  the  land,  and  it 
was  in  relief  of  the  land  from  dower; 
had  it  not  been  paid  the  widow  could 
have  claimed  her  dower."  Lee  v. 
Smith,  84  Va.  289,  4  S.  E.  717.  See 
the  title  DOWER. 

II.  How  Created. 

Annuities  may  be  created  by 
deed,  marriage  settlement  or  by  will. 
Hughes  V,  Tabb,  78  Va.  313;  Catlett 
V.  Marshall,  10  Leigh  79;  Adams  v. 
Adams,  10  Leigh  527;  Thornton  v. 
Spotswood,  1  Wash.  142;  Coutts  v. 
Walker,  2  Leigh  268;  Tabb  v.  Tabb,  82 
Va  48.  See  the  titles  DEEDS;  MAR- 
RIAGE CONTRACTS  AND  SET- 
TLEMENTS; WILLS. 

III.  On  What  Property 
Chargeable. 

A.  REAL  PROPERTY. 

Annuities  are  chargeable  upon  real 
estate.  Major  v.  Ficklin,  85  Va.  732, 
8  S.  E.  715;  Catlett  v.  Marshall,  10 
Leigh  79. 

B.  PERSONAL  PROPERTY. 
Annuities  may  be  charged  upon  per- 
sonal as  well  as  real  property.     Carr 
V.  Effinger,  78  Va.  197;  Philips  v.  Wil- 
liams,   5    Gratt.    259. 

IV.  When  Vested. 

Annuities  Given  in  Remainder  — 
When  They  Vest— A  testator,  having 
bequeathed    annuities    for    life    to    his 


three  nieces,  Frances,  Sybella  and  Ann, 
and  charged  them  upon  his  real  estate, 
devises,  that  upon  the  death  of  Fran- 
ces, her  annuity  be  given  and  contin- 
ued to  the  second  child  of  B.  F.  during 
his  or  her  natural  life;  that  upon  the 
death  of  Sybella,  her  annuity  be  given 
and  continued  to  the  third  child  of 
B.  F.  during  his  or  her  natural  life; 
and  that  upon  the  death  of  Ann,  her 
annuity  be  given  and  continued  to  the 
fourth  child  of  B.  F.  during  his  or  her 
natural  life.  At  the  date  of  the  will 
B.  F.  is  a  widower,  with  five  children, 
of  whom  the  four  eldest  are  known  to 
the  testator,  the  second  and  third  be- 
ing sons,  and  the  fourth  a  daughter; 
and  all  of  these  five  children  survive 
the  testator.  By  a  second  marriage, 
contracted  in  the  testator's  lifetime,  B. 
F.  has  another  child;  who,  being  the 
fourth  child  at  the  decease  of  the  an- 
nuitant Ann,  claims  the  annuity.  Held, 
the  annuities  in  expectancy  vested  at 
the  death  of  testator  in  those  children 
of  B.  F.  who  were  then  the  second, 
third  and  fourth,  and  were  not  con- 
tingent until  the  deaths  of  the  prior 
annuitants  Catlett  v.  Marshall,  10 
Leigh  79.  See  the  title  REMAIN- 
DERS, REVERSIONS  AND  EXEC- 
UTORY INTERESTS. 

V.  Payment. 

A.  PREFERENCES. 

B  conveys  real  and  personal  property 
in  consideration  of  a  sum  of  money, 
and  support  by  the  grantee,  and  of  an 
annuity  for  her  life,  if  she  survives  the 
grantee,  from  the  death  of  the  grantee. 
In  the  deed  the  grantee  covenants  that 
his  estate  shall  pay  to  her  if  she  sur- 
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vives  him  the  annuity.  Held,  this  does 
not  create  a  charge  upon  the  property 
conveyed,  so  as  to  entitle  her  to  sub- 
ject the  same  to  the  payment  of  the 
annuity  after  the  death  of  the  grantee 
in  preference  to  other  crditors  of  the 
grantee.  McCandlish  v.  Keen,  13  Gratt. 
615. 

Real  estate  is  vested  in  a  trustee  by 
deed  of  marriage  settlement,  in  trust 
to  pay  the  wife  of  the  grantor 
an  annuity  out  of  the  profits,  and, 
subject  to  the  annuity,  in  trust  for 
a  son  of  the  grantor;  while  the 
annuitant  is  yet  living,  a  creditor 
of  the  son  recovers  a  judgment  against 
him,  and  exhibits  his  bill  in  chancery, 
to  subject  the  son's  equitable  interest 
in  the  estate  to  the  debt.  Held,  as  the 
annuitant  is  yet  living,  and  is  not  com- 
pellable to  take  a  gross  sum  in  satis- 
faction of  the  annuity,  and  as  the 
trustee  is  to  hold  the  estate  and  pay 
the  annuity  out  of  the  profits,  the  court 
of  chancery  ought  not  to  direct  the  sale 
out  and  out  of  the  debtor's  equitable 
interest  subject  to  the  annuity,  but 
ought  only  to  direct  the  application  of 
the  surplus  of  profits  as  they  accrue, 
after  paying  the  annuity,  to  the  debt. 
Coutts  V.  Walker,  2  Leigh  268. 

Annuity  in  Lieu  of  Dower. — Land  de- 
scends on  seven  heirs  and  dowager. 
S.  sells  his  seventh  to  M.,  who  con- 
veyed it  and  his  own  seventh  to  se- 
cure debt  to  F.  S.  &  Co.  L.,  whose 
wife  owned  one-seventh,  acquired  five- 
sevenths,  embracing  M.'s  two,  subject 
to  the  debt  of  F.  S.  &  Co.  C.'s  heirs 
owned  the  remaining  seventh.  It  was 
all  subject  to  widow's  dower,  which 
was  unassigned.  L.  purchased  the 
dower  right  for  an  annuity  for  widow's 
life,  and  L.  and  wife  conveyed  four- 
sevenths,  including  wife's  interest,  to 
secure  payment  of  the  annuity.  Sub- 
ject to  these  trusts,  L.'s  entire  interest 
was  conveyed  to  separate  use  of  L.'s 
wife.  Held,  the  widow  is  entitled  to 
full  benefit  of  those  four-sevenths  as 
her  security,  undiminished  by  any  claim 


of  L.'s  wife  as  ultimate  alienee  of  that 
dower.  Little  v.  Bowen,  76  Va.  724. 
See  generally,  the  title  DOWER. 

B.  CONTEMPORANEOUS  PAROL 
AGREEMENT. 

Under  well  settled  rules  of  law,  a 
party  who  has  covenanted  or  agreed  in 
writing  to  pay  an  annuity  unconditional 
can  not  prove  that  there  was  a  con- 
temporaneous parol  agreement  that  it 
was  not  to  be  paid,  or  was  to  be  paid 
in  a  manner  different  from  that  pro- 
vided for  in  the  covenant  or  writing. 
Triplett  v.  Woodward,  98  Va.  193,  35 
S.  E.  455.     See  the  title  EVIDENCE. 

C.  VALUE— HOW  COMPUTED. 

Code  of  Va.,  §  2281,  prescribes  the 
method  by  which  the  present  value  of 
an  annuity  may  be  computed.  See 
Strayer  v.  Long,  86  Va.  563,  10  S.  E. 
574. 

Present  Value  of  Annuity.— If,  from 
the  present  value  of  an  annuity,  paya- 
ble while  the  wife  lives,  we  deduct  the 
present  value  of  an  annuity  payable 
while  both  wife  and  husband  are  liv- 
ing, the  remainder  will  be  the  present 
value  of  an  annuity  while  the  wife  sur- 
vives the  husband.  Strayer  v.  Long,  86 
Va.  565,  10  S.  E.  574;  Wilson  v.  Davis- 
son,  2  Rob.  384.  See  generally,  the 
title  DOWER. 

D.  INTEREST. 

General  Rule.— In  Adams  v,  Adams, 
10  Leigh  527,  Brooke,  J.,  says  that  an- 
nuities as  a  general  rule  do  not  bear 
interest,  but  that  there  are  a  number 
of  exceptions  to  this  rule. 

When  Interest  Begins  to  Run.— In 
Marshall  v.  Thompson,  2  Munf.  412, 
it  is  stated  that  in  a  suit  in  equity  for 
arrears  of  an  annuity  the  decree  should 
be  not  only  for  the  sums  due  but  also 
for  interest  from  the  days  when  the 
sums  were  payable  respectively.  See 
post,  "Decree,"  IX. 

Interest  on  Arrears — Liability  of  Ad- 
ministrator Dc  Bonis  Non. — ^A  testator 
directs  his  executors  to  set  apart  so 
much  of  his  property,  not  specially  be- 
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qucathed,  as  they  may  think  sufficient 
to  produce  a  clear  annual  income  by 
rent  or  interest  of  $2,000,  which  amount 
he  desires  them  to  pay  in  manner  fol- 
lowing, viz.,  the  sum  of  $500  annually 
to  his  sisters  and  niece,  to  be  paid  to 
each  of  them  for  and  during  her  life. 
The  executors  fail  to  set  apart  property 
as  directed,  and  die  largely  indebted 
to  the  estate,  and  wholly  insolvent.  In 
-a  suit  by  one  of  the  annuitants  against 
the  administrator  de  bonis  non,  she 
-claims  not  only  the  principal  which  the 
executors  failed  to  pay  her  but  interest 
thereon.  Held,  to  decree  for  such  in- 
terest against  the  administrators  de 
bonis  non,  and  thereby  diminish  the 
estate  of  the  residuary  devisees  and 
legatees,  is  erroneous.  Adams  v.  Ad- 
ams, 10  Leigh  527. 

Annuity  Falling  in  Arrear  after  In- 
crease of  Interest. — It  seems  that  on 
the  bequest  of  an  annuity  by  will  in 
1791,  while  the  legal  rate  of  interest 
was  only  five  per  cent,  though  the 
annuity  fall  in  arrear  after  interest  was 
raised  to  six  per  cent,  yet  only  five  per 
cent,  ought  to  be  allowed  on  such  ar- 
rears. Thorntons  v.  Fitzhugh,  4  Leigh 
209. 

Charge  on  Personalty. — Interest 
will  not  be  allowed  on  the  arrears  of 
an  annuity,  which  was  to  be  paid  in 
agricultural  products  at  a  particular 
place,  the  value  of  which  was  to  be 
ascertained  by  testimony;  and  in  the 
absence  of  any  proof  of  a  demand,  at 
the  place  where  it  was  to  be  paid,  or 
of  an  agreement  to  dispense  with  such 
demand,  and  to  convert  the  same  into 
money.  Philips  v,  Williams,  5  Gratt. 
259. 

E.  DEFENSE  AGAINST  COLLEC- 
TION. 
Obtaining  Judgments  and  Taking  Out 
Execution. — A  person,  upon  whom  an 
annuity  was  settled  by  deed,  accepted 
two  bonds  and  bills  of  exchange  for 
the  amount  in  arrears,  and  then  nego- 
tiated the  bills,  which  afterwards  came 
into   the   hands   of    an    assignee    who 


brought  suit  upon  them  against  the 
tenant  in  tail  of  the  land  upon  which 
the  annuity  was  charged  with  power 
of  distress,  and  obtaining  judgment 
thereon,  he  took  out  executions,  which 
were  returned  nulla  bona.  The  court 
held  in  this  case  that  the  annuity  was 
extinguished  in  equity  whether  it  was 
at  law  or  not.  Thornton  v,  Spotswood, 
1  Wash.  142. 

Receipts  —  No  Defensc.—The  fact 
that  annuitant  gave  receipts  for  many 
years  for  the  annuity,  although  nothing 
was  paid  her,  is  sufficient  to  prevent 
her  estate  from  recovering  anything  on 
the  annuity  for  the  years  which  receipts 
were  given,  but  that  fact  furnishes  no 
defense  against  the  collection  of  the  an- 
nuity for  the  subsequent  years.  Trip- 
Ictt  V,  Woodward,  98  Va.  193,  35  S. 
E.   455. 

Promise  Not  to  Collect  Must  Be  for 
Consideration.  —  The  declaration  or 
promise  of  the  testatrix  that  she  did 
not  intend  to  collect  the  annuity,  even 
if  it  were  satisfactorily  proven,  fur- 
nishes no  defense  again.st  its  collec- 
tion, if  there  was  no  consideration  for 
it.  Triplett  v.  Woodward,  98  Va.  193. 
35  S.  E.  455. 

VI.  Liability  of  Purchaser  of 

Subject  Charged  with 

Annuity. 

If  an  annuity  is  to  be  paid  to  persons 
yet  unborn,  to  require  the  purchaser  of 
the  property  so  charged  to  see  to  it, 
at  his  personal  peril,  that  the  said  sum 
of  money  is  paid  to  the  proper  person 
or  persons  in  esse  or  that  may  be  here- 
after born,  and  be  entitled  during  the 
lifetime  of  each  and  all,  until  all  are 
dead,  would  be  to  defeat  the  sale  in 
such  a  case  altogether,  and  defeat  the 
purposes  of  the  will.  Hughes  v.  Tabb, 
78  Va.  326.  See  also,  Downman  v. 
Rust,  6  Rand.  587. 

VII.  Vendor's  Lien. 

Conveyance  in  Consideration  of  Cov- 
enant.— If  property  is  conveyed  in  con- 
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sideration  of  the  covenant  of  the 
grantee  that  his  estate  shall  pay  an 
annuity,  the  vendor's  lien  does  not  at- 
tach upon  the  property.  McCandlish 
V.  Keen,  13  Gratt.  615.  See  the  title 
VENDOR'S  LIEN. 

VIII.  Jurisdiction. 

Transfer  of  Liability. — ^A  court  of 
equity  has  jurisdiction  to  transfer  the 
liability  for  an  annuity  from  one  estate 
to  another  to  accomplish  that  for  which 
there  is  no  adequate  remedy  at  law. 
McMullin  V,  Sanders,  79  Va.  356. 

IX.  Decree. 

Suit  for  Arrears  of  Annuity. — In  a 

suit  in  equity,  for  arrears  of  an  annuity, 
the  decree  should  be,  not  only  for  the 
sums  due,  with  interest  from  the  days 
when  respectively  payable;  but  reserv- 
ing liberty  to  apply  to  the  court,  from 
time  to  time,  to  extend  its  decree,  so 
as  to  embrace  the  payments  thereafter 
falling  due.  Marshall  v.  Thompson,  2 
Munf.  412.  See  the  title  JUDG- 
MENTS AND  DECREES. 
Decree  against  Purchasers  of  Mort- 


gaged Land.— A  decree  against  pur- 
chasers of  a  tract  of  land  incumbered 
by  a  mortgage  to  secure  the  payment 
of  an  annuity,  ought  to  provide  that 
such  of  their  lands,  respectively,  be 
sold  as  will  be  sufficient  to  pay  their 
proportions  of  the  sum  remaining  due, 
and  unsatisfied  by  a  sale  of  so  much  of 
the  tract  as  was  retained  by  the  vendor, 
and  liable  to  be  sold;  except  so  far  as 
they  shall  pay  their  respective  propor- 
tions of  such  debt,  and  agree  to  hold 
their  lands  subject  to  the  future  decree 
of  the  court,  for  their  proportions  of 
any  sums  growing  due  to  the  plaintiff 
thereafter.  Mayo  v.  Tomkies,  6  Munf. 
520. 

X.  Notice  of  Sale. 

Land  on  which  the  annuity  is  a 
charge,  having  been  sold  during  the 
pendency  of  the  suit,  it  will  be  di- 
rected to  be  sold  to  satisfy  the  arrears 
of  the  annuity,  without  noticing  the 
pendente  lite  purchaser.  Philips  v, 
Williams,  5  Gratt.  259.  See  the  titles 
VENDOR  AND  PURCHASER;  JU- 
DICIAL  SALES. 


Annulment  of  Marriage. 

Sec  the  titles  DIVORCE;  MARRIAGE. 

AnotKer  Suit  Fending 

See  the  title  ABATEMENT,  REVIVAL  AND  SURVIVAL,  ante,  p.  2. 
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I.  Definition. 

In  equity  pleading  an  answer  is  "a 
defense  in  writing,  made  by  a  defend- 
ant to  the  charges  contained  in  a  bill 
or  information  filed  by  the  plaintiff, 
against  him  in  a  court  of  equity."  Bou- 
vier's  Law  Diet.  145.  This  is  the  defi- 
nition generally  accepted  by  the  mod- 
em courts  and  text  writers.  See  1 
Enc.  PI.  &  Pr.  865. 

11.  Nature  and  Function. 

A.   IN  GENERAL. 

Setting  Up  New  Matter  for  Affirma- 
tive Relief— Answer  in  Lieu  of  Cross 
Bill.— A  defendant  in  a  chancery  suit 
may  allege  any  such  new  matter  in  his 
answer,  as  would  entitle  him  to  affirm- 
ative relief,  if  alleged  in  a  cross  bill, 
and  may  obtain  such  affirmative  relief, 
if  properly  pleaded,  under  §  35,  ch.  125 
of  the  W.  Va.  Code;  but  to  entitle  him 
to  that  relief,  he  must  pray  for  it  in 
the  answer,  as  he  would  have  had  to 
do,  if  he  had  filed  a  regular  cross  bill. 
Middleton  v.  Selby,  19  W.  Va.  167. 
For  a  full  treatment,  see  the  title 
CROSS   BILLS. 


Answer  Treated  as  a  Petition  to  Re- 
hear.— See  this  point  fully  treated  in 
the  title  REHEARING. 

Aiding  Defective  Bills. — An  answer 
may  be  used  to  aid  a  defective  bill  and 
make  a  case,  though  on  its  face  the 
bill  does  not  state  such  facts  as  would 
give  courts  of  equity  jurisdiction.  Sal- 
amone  v.  Keiley,  80  Va.  86;  Green  v, 
Massie,  21  Gratt.  356;  Ambler  v,  War- 
wick, 1  Leigh  195. 

B.  NECESSITY  FOR  ANSWER. 

See  the  titles  DEMURRERS; 
PLEADING. 

As  a  general  rule  a  defendant  must 
set  out  his  defenses  to  a  bill  in  an  an- 
swer but  where  the  whole  facts  of  a 
case  appear  from  the  records  of  other 
ended  causes,  exhibited  by  the  plain- 
tiff with  his  bill,  the  court  may  pass 
upon  a  demurrer  to  the  bill,  without 
requiring  the  defendant  to  set  out  his 
defense  in  an  answer.  Young  v,  Mc- 
Clung,  9  Gratt.  336. 

C.  EXHIBITS. 

Where  an  answer  contains  certain 
averments  "as  would  appear  by  the 
accounts  and  receipts   annexed  to  the 
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answer"  such  accounts  and  receipts 
should  be  produced,  or  interrogatories 
as  to  them  should  be  awarded  if  re- 
quired. Clay  V.  Williams,  2  Munf.  105. 
See  generally,  the  title  EXHIBITS. 

ni.  Bight  and  Time  to  FUe. 

A.  GENERAL  RULE  — BEFORE 
FINAL  DECREE. 

General  Rule— Any  Time  before  Fi- 
nal Decree.— It  is  the  right  of  a  de- 
fendant in  equity  to  file  his  answer 
at  any  time  before  a  final  decree  is 
made  in  a  cause.  Bean  v.  Simmons,  9 
Gratt.  389;  Sharitz  v.  Moyers,  99  Va. 
519,  39  S.  E.  166;  Buford  v.  North 
Roanoke  Land  Co.,  90  Va.  418,  18  S. 
E.  914;  Welsh  v.  Solenberger,  85  Va. 
441,  8  S.  E.  91;  Bowles  v.  Woodson,  6 
Gratt.  78;  Kimble  v,  Wotring,  48  W. 
Va.  412,  37  S.  E.  606;  Trace  well  v. 
Boggs,  14  W.  Va.  254;  Elliott  v.  Hutch- 
inson, 8  W.  Va.  452;  Crim  v.  Davisson, 
6  W.  Va.  465.  See  post,  "Objections 
and  Exceptions  to  Answer,"  IX. 

A  defendant  in  chancery,  though  in 
default  for  want  of  an  answer,  ought 
to  be  permitted  to  file  any  proper  an- 
swer at  any  time  before  a  final  decree. 
Kimble  v.  Wotring,  48  W.  Va.  412,  37 
S.  E.  606. 

Statutory  Regulations. — "At  any  time 
before  final  decree,  a  defendant  may 
be  allowed  to  file  his  answer,  but  a 
cause  shall  not  be  sent  to  the  rules  or 
continued  because  an  answer  is  filed 
in  it,  unless  good  cause  be  shown 
therefor."     Va.   Code,  §   3275. 

In  West  Virginia  there  is  a  statute 
similar  to  that  in  Virginia  above 
quoted.  See  W.  Va.  Code,  ch.  125,  § 
53.  For  constructions  of  this  statute, 
see  Elliott  v,  Hutchinson,  8  W.  Va. 
452;  Tracewell  v.  Boggs,  14  W.  Va. 
254. 

"May"  Construed  "Must."— In  the 
statute  providing  that  at  any  time,  be- 
fore final  decree,  a  defendant  may  be 
allowed  to  file  his  answer,  the  term 
"may"  is  imperative  and  means  "must" 


or  "shall."  Bean  v,  Simmons,  9  Gratt. 
389;  Welsh  v.  Solenberger,  85  Va.  444, 
8  S.  E.  91;  Radford  v,  Fowlkes,  85 
Va.  828,  8  S.  E.  817;  Bowles  v,  Wood- 
son, 6  Gratt.  81;  Preston  v,  Heiskell, 
32  Gratt.  48;  Buford  v.  North  Roa- 
noke, etc.,  Co.,  90  Va.  423,  18  S.  E.  914. 

Amended  and  Supplemental  Answer. 
—In  Elder  v.  Harris,  76  Va.  192,  the 
court  held  that,  "the  provision  of  the 
statute,  allowing  a  defendant  to  file 
his  answer  at  any  time  before  final  de- 
cree, has  no  reference  to  an  amended 
or  supplemental  answer."  See  further 
applications  of  the  above  quoted  stat- 
ute, in  Welsh  v.  Solenberger,  85  Va. 
441,  8  S.  E.  91;  Radford  v,  Fowlkes, 
85  Va.  820,  8  S.  E  817;  Buford  v. 
North  R.,  etc.,  Co.,  90  Va.  418,  18 
S.  E.  914;  Ogden  v.  Brown,  83  Va. 
670,  3  S.  E.  236.  See  the  title  AMEND- 
MENTS,  ante,   p.    316. 

Cannot  Cause  Delay  in  Hearing. — 
While  an  answer  may  be  filed  at  any 
time  before  final  decree,  the  cause  can- 
not be  delayed  thereby.  Our  Virginia 
statute  provides  that  "at  any  time  be- 
fore final  decree  a  defendant  may  be 
allowed  to  file  his  answer,  but  a  cause 
shall  not  be  sent  to  the  rules,  or  con- 
tinued, because  an  answer  is  filed  in 
it,  unless  good  cause  be  shown  there- 
for." Ogden  V.  Brown,  83  Va.  670, 
3   S.   E.   236. 

Where  defendants  have  had  ample 
time  to  make  a  defense  to  a  suit,  and 
have  not  done  so,  and  show  no  reason 
why  they  have  not  before  made  such 
defense,  they  cannot  be  permitted  to 
come  in  at  the  last  moment  and  raise 
such  defense,  and  have  the  cause  sent 
back  to  a  commissioner  or  otherwise 
delayed.  The  answer  raising  such  de- 
fense may  be  filed,  ilth<  h  under 
such  circumstances  it  cannot  delay  the 
hearing  of  the  cause.  Keck  v.  Allen- 
der,  37  W.  Va.  201,  16  S.  E.  520. 

On  Day  of  Entry  of  Decree.— A 
party  may  file  an  answer  on  the  same 
day  as  a  decree  of  sale  to  satisfy  a 
lien  for  purchase  money  is  entered  by 
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confession.  Ogden  v.  Brown,  83  Va. 
670,  3  S.  E.  236. 

Between  Interlocutory  and  Final 
Decree. — Where  the  court  had  received 
the  case  when  submitted  for  decision, 
had  examined  the  papers  and  settled 
the  terms  of  a  decree  deciding  the 
principles  of  the  cause,  though  it  was 
an  interlocutory  decree,  and  a  decree 
had  been  prepared  and  considered  by 
the  court  and  directed  to  be  entered 
in  the  order  book,  but  before  it  had 
been  entered  and  on  the  same  day  it 
was  directed  to  be  entered,  a  defend- 
ant tendered  his  answer:  Held,  the 
defendant  was  then  entitled  to  file  his 
answer.  Bean  v.  Simmons,  9  Gratt. 
389. 

Decree  Annulling  Conveyance  for 
Fraud. — A  decree  annulling  convey- 
ance for  fraud  and  directing  commis- 
sioner to  ascertain  the  location  and 
value  of  the  lands  and  liens  thereon,  is 
not  a  final  decree  in  the  sense  that  an 
answer  may  not  be  filed  thereafter. 
Code  1887,  §  3275;  Welsh  v.  Solen- 
berger,  85  Va.  441,  8  S.  E.  91. 

When  Conditional. — After  a  decree 
for  an  account  against  a  defendant 
who  is  in  contempt,  and  a  report 
of  a  commissioner,  such  defendant  can 
be  permitted  to  file  his  answer  on  con- 
dition only,  that  he  does  not  delay 
the  trial.  Fisher  v,  Fisher,  4  Hen.  & 
M.  484. 

At  Some  Time  but  after  Decree  Ren- 
dered.—Va.  Code,  §  3275,  allows  de- 
fendant to  file  his  answer  any  time 
before  final  decree.  In  the  case  here, 
ten  days  after  the  rendition,  by  de- 
fault, of  a  decree  final  in  form,  the 
defendants,  during  the  same  term,  pre- 
sented their  answer  to  the  bill,  but  the 
court  below  refused  to  allow  the  an- 
swer to  be  filed  solely  on  the  ground 
that  it  "was  presented  too  late."  Held, 
the  ruling  was  error.  Buford  v.  North 
Roanoke  Land  &  Imp.  Co.,  90  Va.  418, 
18  S.  E.  914. 

Discretion  of  Court  as  to  Filing. — 
The  court  has  no  discretion  to  refuse 


to  permit  an  answer  to  be  filed  when 
tendered  within  the  time  limited  by 
the  act,  if  otherwise  proper  to  be  re- 
ceived. Bean  v.  Simmons,  9  Gratt. 
389. 

Absent  Defendant  Must  Pay  or  Give 
Security  for  Costs. — The  answer  of  an 
absent  defendant  cannot  be  received, 
except  upon  paying  down  or  giving 
security  for  the  payment  of  such  costs 
as  the  court  shall  think  reasonable,  un- 
less the  plaintiff  will  consent  that  the 
answer  may  be  filed  without  such  se- 
curity. Hooe  V.  Barber,  4  Hen.  &  M. 
440. 

Incomplete  Defense  Put  in  by  At- 
torney in  Defendant's  Absence. — De- 
fendant, for  whom  in  his  absence  his 
counsel  may  have  filed  an  incomplete, 
irregular  and  unsworn  answer  (which 
is,  in  fact,  no  answer  at  all),  may  file 
a  full  and  complete  answer  at  any  time 
before  a  final  decree.  Radford  v. 
Fowlkes,  85  Va.  820,  8  S.  E.  817. 

B.  AFTER  FINAL  DECREE. 

After  a  final  decree  has  been  made 
in  a  cause,  it  is  error,  at  a  subsequent 
term,  to  allow  a  party  to  file  an  an- 
swer, and  thereupon  to  open  up  the 
proceedings,  to  set  aside  and  reverse 
the  former  decree,  and  to  hear  and  de- 
termine the  cause  de  novo.  Crim  v. 
Davisson,  6  W.  Va.  465. 

It  is  error  to  grant  leave  to  answer 
a  cross  bill  after  a  final  decree  set- 
tling the  rights  of  the  parties  has  been 
rendered.  Scott  v,  Rowland,  82  Va. 
484,  4  S.  E.  595. 

C.  AFTER     DEMURRER     OVER- 
RULED. 

See  generally,  the  title  DEMUR- 
RERS. 

If  a  demurrer  to  the  plaintiff's  bill 
be  overruled  the  defendant  may  be  re- 
quired to  answer  the  .  bill  forthwith, 
and  in  default  thereof  the  bill  may  be 
taken  for  confessed,  and  the  matter 
thereof  decreed  or  the  plaintiff  may 
have  an  attachment  against  him  or  an 
order  for  him  to  be  brought  in  to  an- 
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swer  interrogatories.  This  is  the  sub- 
stance of  the  statutes  in  Virginia  and 
West  Virginia  on  the  subject.  See  Va. 
Code,  §§  3273,  3289;  W.  Va.  Code,  ch. 
125,    §§    30,    48. 

For  judicial  construction  of  these 
statutes,  see  Sutton  v.  Gatewood,  6 
Munf.  398;  Bank  v.  Nelson,  1  Gratt. 
108;  Capehart  v.  Hale,  6  W.  Va.  547; 
Nichols  V.  Nichols,  8  W.  Va.  174; 
Pecks  V.  Chambers,  8  W.  Va.  210;  Mc- 
Kay V.  McKay,  28  W.  Va.  514;  Moore 
V.  Smith,  26  W.  Va.  379;  Gates  v. 
Cragg,  11  W.  Va.  300;  Mitchell  v.  Ev- 
ans, 29  W.  Va.  569,  2  S.  E.  84;  Rey- 
nolds V.  Bank,  6  Gratt.  174;  Brent  v. 
Washington,  18  Gratt.  540. 

Where  the  defendant's  demurrer  to 
the  bill  is  overruled,  he  is  at  liberty 
to  file  any  sufficient  answer.  Bank  v. 
Nelson,  1  Gratt.  108;  Billingsley  v.  Ma- 
near,  47  W.  Va.  785,  35  S.  E.  847; 
Sutton  V.  Gatewood,  6  Munf.  398. 

In  Mitchell  v.  Evans,  29  W.  Va.  569, 
2  S.  E.  84,  the  syllabus  by  the  court 
was  as  follows:  "A  decree  overruling 
a  demurrer  by  the  defendant  to  the 
plaintiff's  bill  uses  these  words,  *and 
the  defendant  not  asking  further  time 
to  answer  said  bill.'  Held,  these  words, 
as  construed  by  the  context,  are 
equivalent  to  the  words,  *and  the  de- 
fendant not  desiring  further  time,'  etc., 
and  therefore  operated  as  a  waiver  of 
a  rule  upon  the  defendant  to  answer 
the  bill." 

Court  May  Give  Time  in  Which  to 
File  Answer. — If  the  court  overrules 
a  demurrer  to  a  bill,  and  gives  the 
defendant  a  certain  time  in  which  to 
answer  the  bill,  it  cannot  properly  or- 
der a  reference  of  the  cause  to  a  com- 
missioner to  ascertain  the  amount  of 
the  plaintiff's  demand  till  the  time  has 
elapsed  which  was  given  the  defendant 
to  answer;  nor  can  it  then  order  such 
reference,  if  the  answer  is  filed,  and 
denies  all  the  facts  on  which  the  plain- 
tiff's claim  is  based.  If  such  answer 
be  filed,  no  such  reference  can  prop- 
erly be  made  till  the  plaintiff,  by  evi- 


dence, has  proven  that  he  has  a  de- 
mand against  the  defendant.  Neely  v. 
Jones,  16  W.  Va.  625;  Goff  v.  McBee, 
47  W.  Va.  153,  34  S.  E.  745. 

In  a  case  where  there  was  not  the 
slightest  pretense  that  the  corporation 
had  refused  to  defend  the  suit  but  on 
the  contrary  it  appeared  and  filed  its 
demurrer  to  the  bill,  which  was  over- 
ruled and  thirty  days  was  given  it, 
within  which  to  answer;  but  without 
waiting  for  the  answer  the  court  on 
the  same  day  ordered  a  sale  of 
the  property,  it  was  held  that  after  the 
court  had,  in  its  discretion,  given  the 
defendant  corporation  thirty  days 
within  which  to  answer,  the  court 
clearly  erred  in  at  once  proceeding 
without  answer  to  decree  against  it, 
and  for  this  error  the  decree  ordering 
the  sale  must  be  reversed.  Park  v. 
Petroleum  Co.,  25  W.  Va.  108. 

Time  Must  Be  Reasonable. — When  a 
demurrer  to  a  bill  is  overruled,  a  time 
reasonable  under  the  circumstances  of 
the  case  must  be  given  for  answer; 
but  when  a  time  is  fixed,  objection  to 
its  shortness  must  be  made,  else  the 
point  is  waived.  A  mere  order  or  ref- 
erence, deciding  nothing,  may  be  made 
without  such  answer.  Foley  v.  Ru- 
ley,  43  W.  Va.  513,  27  S.  E.  268;  Wein- 
berg V.  Rempe,  15  W.  Va.  829. 

A  defendant  in  equity  who  is  in  de- 
fault, files  a  demurrer  to  the  bill,  which 
is  overruled.  He  is  not  entitled  to  two 
months  in  which  to  file  an  answer. 
Reynolds  v.  Bank  of  Va.,  6  Gratt.  174. 

Time  in  Which  to  Answer  Left  to 
Discretion  of  Court.  —  Section  30, 
ch.  125  of  the  Code  of  West  Vir- 
ginia of  1868  provides  that  "A  plain- 
tiff in  equity  may  have  any  plea  or 
demurrer  set  down  to  be  argued.  If 
the  same  be  overruled,  no  other  plea 
or  demurrer  shall  afterwards  be  re- 
ceived, but  there  shall  be  a  rule  upon 
the  defendant  to  answer  the  bill;  and 
if  he  fail  to  appear  and  answer  the 
bill  on  the  day  specified  in  the  order, 
the  plaintiff  shall  be  entitled  to  a  de- 
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cree  against  him  for  the  relief  prayed 
for  therein."  It  will  be  observed  that 
this  section  of  the  Code  does  not  fix 
any  maximum  or  minimum  time  in 
which  the  demurrant  may  be  ruled  to 
answer  when  his  demurrer  is  over- 
ruled. The  time  is  properly  left  by 
the  statute  to  the  sound  discretion  of 
the  court  according  to  the  circum- 
stances of  each  case;  and  under  some 
circumstances  where  the  appellate 
court  sees  that  the  discretion  has  "been 
abused  and  the  demurrant  injured 
thereby,  it  will  interfere  and  review  and 
reverse  the  action  of  the  court  below 
therefor;  but  ordinarily  the  time  to 
be  fixed  must  to  a  great  extent  be  left 
to  the  court  below.  Weinberg  v. 
Rempe,   15  W.   Va.   829. 

Court  May  Extend  Time— But  there 
can  be  no  doubt  that  where  the  court 
has  ruled  a  demurrant  to  answer  at  a 
particular  time,  the  court  may  for  good 
cause  shown  extend  the  rule  to  a  fur- 
ther time  upon  motion  of  the  demur- 
rant. As  for  instance,  where  the  de- 
murrant shows  by  afiidavit  to  the  court 
in  support  of  his  motion  to  extend  the 
rule  good  and  sufficient  reasons  why 
he  has  not  been  able  to  prepare  and 
file  his  answer  within  the  time  given. 
Weinberg  v.  Rempe,  15  W.  Va.  829. 

Waiver  of  Right  to  Extension  of 
Time— If  the  time  fixed  by  the  court, 
by  a  rule  to  answer  a  bill  on  over- 
ruling a  demurrer,  be  too  short  to 
enable  the  demurrant  to  prepare  and 
file  his  answer  at  the  time  fixed,  such 
demurrant  should  bring  that  fact  to 
the  attention  of  the  court  by  motion  or 
petition  to  extend  the  rule,  supported 
by  affidavit  or  affidavits  showing  the 
reasons  therefor.  If  the  demurrant  fail 
to  do  this,  generally  the  appellate  court 
will  not  review  the  action  of  the  court 
below  in  fixing  the  time  for  the  filing 
of  the  answer.  Weinberg  v.  Rempe,  15 
W.  Va.  829. 

D.  FILING  AT  RULES. 

Answers  except  in  cases  of  injunc- 
tion, can  only  be  filed  at  rules  or  in 


court.  Bank  v,  Huntington,  etc.,  Co., 
41  W.  Va.  530,  23  S.  E.  792;  Goddin  v, 
Vaughn,  14  Gratt.  102;  Zell,  etc.,  Co. 
V.  Heatherly,  38  W.  Va.  409,  18  S. 
E.  611;  Randolph  v.  Randolph,  6  Rand 
^00;  Hayzlett  v.  McMillan,  11  W.  Va. 
464. 

Answer  to  Injunction  Bill. — "There 
seems  to  be  some  confusion  of  opinion 
among  the  legal  profession,  as  to  when 
and  where  an  answer  may  be  filed  to 
a  bill  of  injunction,  and  be  considered 
and  have  its  proper  effect  on  a  motion 
to  dissolve.  In  the  case  of  Goddin  v. 
Vaughn,  14  Gratt.  102,  Judge  Lee  in 
delivering  the  opinion  of  the  court,  at 
pages  129  and  130  says:  ^Another  ob- 
jection taken  for  the  first  time  in  the 
argument  here,  is  that  the  motion  to 
dissolve  was  premature,  or  at  least  that 
the  answer  should  not  have  been  read 
on  the  hearing,  because  it  had  not  been 
filed  either  in  court  or  at  the  rules. 
Generally  it  is  true  that  an  answer  can 
only  be  filed  during  the  session  of  the 
court  or  at  the  rules,  but  by  our  stat- 
ute, as  I  think,  an  exception  is  made 
in  cases  of  injunction.  The  object,  in 
giving  the  judge  in  vacation  power  to 
dissolve  an  injunction,  was  to  prevent 
delay  and  this  would  be  to  some  ex- 
tent defeated,  if  a  party  had  to  wait 
until  the  rule  day  or  a  session  of  the 
court,  before  he  could  put  in  his  an- 
swer, and  have  the  benefit  of  it  on  a 
motion  to  dissolve.  I  think  the  larger 
power  to  entertain  and  decide  the  mo- 
tion to  dissolve,  embraces  that  of  re- 
ceiving the  answer  and  making  it  a 
part  of  the  record.  If  there  was  any- 
thing in  the  objection,  it  should  prop- 
erly have  been  made,  when  the  motion 
to  dissolve  was  heard.'  It  seems  to  me, 
that  these  views  of  Judge  Lee  are  cor- 
rect and  well  founded,  and  I  think  in 
addition,  that  the  answer  may  not  only 
be  received,  as  stated  by  Judge  Lee 
and  made  a  part  of  the  record,  but  that 
a  replication  to  such  answer  may  like- 
wise be  received,  and  made  a  part  of 
the  record  by  the  judge  at  the  hearing 
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of  the  motion  to  dissolve."  Hayzlett 
V,  McMillan,  11  W.  Va.  477.  See  the 
title  INJUNCTIONS.    • 

In  Hayzlett  v.  McMillan,  11  W.  Va. 
464,  it  is  held:  "Generally  an  answer 
to  a  bill  in  equity  can  only  be  filed  dur- 
ing the  session  of  the  court,  or  at  the 
rules,  but  by  our  statute  an  exception 
is  made  in  cases  of  injunction.  The 
larger  power  to  entertain  and  decide 
the  motion  to  dissolve  embraces  that 
of  receiving  the  answer,  and  also  rep- 
lication thereto,  and  making?  them  a 
part  •  of  the  record."  Goddin  v. 
Vaughan,  14  Gratt.  102,  130;  McKell  v. 
Collins  Colliery  Co.,  46  W.  Va.  625,  33 
S.  E.  765. 

E.  EFFECT  OF  FAILURE  TO  FILE 
OR  IRREGULARITY  IN  FIL- 
ING. 

General  Rule.— By  Va.  Code,  §  3284 
and  W.  Va.  Code,  ch.  125,  §  44,  a  de- 
fendant who  appears  and  fails  to  an- 
swer may  be  given  a  rule  to  plead,  and 
if  he  continue  in  default,  at  the  next 
rule  day  the  bill  will  be  taken  for  con- 
fessed, as  to  him.  See  Price  v.  Thrash, 
30  Gratt.  515;  Hartley  v,  Roffe,  12 
W.  Va.  401,  for  applications  of  these 
statutes. 

After  Decree. — An  answer  of  one  of 
the  defendants  was  found  in  the  papers 
of  the  cause  and  although  it  did  not 
appear  to  have  been  regularly  filed,  yet 
the  final  decree  mentions  it  as  one  of 
the  papers  on  which  the  cause  was 
heard,  which  was  held  to  be  sufficient. 
Rosset  V.  Greer,  3  W.  Va.  1. 

On  Appeal. — A  defendant  being  in 
default  for  want  of  an  answer,  comes 
in  and  demurs  to  the  bill;  and  upon 
the  hearing  upon  the  demurrer,  the 
court  overrules  it,  and  proceeds  to  de- 
cree upon  the  case.  The  only  question 
in  the  cause  bemg  upon  the  construc- 
tion of  a  will,  and  the  defendant  not 
having  asked  leave  to  file  an  answer, 
the  appellate  court  will  not,  for  this 
cause,  reverse  a  decree  which  is  cor- 
rect upon  the  merits.  Brent  v,  Wash- 
ington, 18  Gratt.  526. 


Defective  Record.— Where  the  rec- 
ord does  not  show  when  an  amended 
bill  or  an  answer  is  filed,  yet  if  the 
decree  shows  the  court  proceeded  to 
hear  the  cause  upon  the  amended  bill 
and  answer,  the  appellate  court  will 
consider  them  properly  filed.  Hender- 
son V,  Alderson,  7  W.  Va.  217. 

Waiver  of  Defects  in  Filing.— The  ir- 
regularities or  defects  in  filing  answers 
at  rules  are  waived  by  the  submission 
of  the  case  for  hearing.  Ronald  v. 
Bank,  90  Va.  815,  20  S.  E.  780. 

IV.  Formal  Requisites. 

A.   CAPTION. 

Effect  of  Defective  Designation  of 
Defendant. — A  defendant  in  equity  is 
charged  as  executrix  and  as  devisee  of 
a  decedent;  in  the  caption  of  her  an- 
swer, she  professes  to  answer  only  as 
executrix;  but  in  the  body  of  her  an- 
swer, she  in  fact  answers  as  devisee. 
Held,  such  answer  places  her  before 
the  court  in  her  character  as  devisee. 
Kinney  v.  Harvey,  2  Leigh  70. 

By  Guardian  Ad  Litem. — Though  an 
answer  filed  by  the  guardian  ad  litem 
purports  to  be  the  answer  of  the  in- 
f.'int,  by  his  guardian  ad  litem,  yet 
where  it  is  signed  by  the  latter,  and  the 
opinions,  responses,  and  statements  are 
those  of  the  latter,  it  has  the  same  ef- 
fect as  if  it  had  been  designated  and 
filed  as  the  answer  of  the  guardian  in 
his  proper  person.  Durrett  v,  Davis, 
24  Gratt.  302. 

B.  ANSWER  BY  SEVERAL  DE- 
FENDANTS. 

Partners. — Where  the  answer  of  one 
partner  in  the  name  of  both  is  replied 
to  generally,  and  no  steps  are  taken  to 
compel  an  answer  from  the  other  part- 
ner, it  is  deemed  a  sufficient  answer 
of  both.  Freelands  v.  Royall,  2  Hen. 
&  M.  575. 

Coexecutors.  — An  answer  filed  by 
one  executor  is  not  to  be  taken  as  that 
of  his  coexecutors,  although  the  record 
states  that  "they  appeared  by  counsel 
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and  filed  their  answer,"  and  no  further 
steps  were  taken  to  compel  a  further 
answer  from  them.  Chinn  v.  Heale,  1 
Munf.  63. 

Freelands  v,  Royall,  2  Hen.  &  M. 
675,  is  not  overruled  by  Chinn  v,  Heale, 
1  Munf.  63,  but  they  are  distinguished, 
in  that,  the  answer  in  Freelands  v, 
Royall,  2  Hen.  &  M.  575,  on  its  very 
face,  expressly  stipulates  to  be  the  an- 
swer of  both,  and  is  acquiesced  in  by 
the  plaintiff  in  his  general  replication, 
whereas,  in  Chinn  v.  Heale,  1  Munf. 
63,  the  answer  of  the  other  executors 
was  only  an  adoption  of  the  answer  of 
the  real  respondent. 

C.   OATH. 

1.  General  Rule. 

As  a  general  rule,  all  answers  must 
be  verified  by  oath  or  affirmation.  B. 
&  O.  R.  Co.  V,  Gallahue,  12  Gratt. 
664.  See  post,  "Effect  of  Waiving 
Oath  to  Answer,"  XIII,  D,  3;  "An- 
swer Not  on  Oath,"  XIII,  D,  2. 

2.  Guardian  Ad  Litem. 

In  botrf  Virginia  and  West  Virginia, 
the  answer  to  a  bill  for  the  sale  of 
infants'  lands  must  be  sworn  to  by  the 
infant  (if  over  fourteen  years  of  age), 
and  also  by  his  guardian  ad  litem  in 
proper  person.  Va.  Code,  §  2618;  W. 
Va.  Code,  ch.  83,  §  3;  Durrett  v.  Davis, 
24  Gratt.  302;  Ewing  v.  Ferguson,  33 
Gratt.  548;  Hull  v.  Hull,  26  W.  Va.  1; 
Hart  V.  Hart,  31-  W.  Va.  688,  8  S.  E. 
562;  Hays  v.  Camden,  aS  W.  Va.  109, 
18  S.  E.  461;  Lancaster  v.  Barton,  92 
Va.   615,  24   S.   E.   251. 

Presumption  on  Appeal. — In  Durrett 
V.  Davis,  24  Gratt.  302,  it  is  held  that 
where  the  decree  recites  that  the  cause 
came  on  to  be  heard  upon  the  answer 
of  a  guardian  ad  litem  it  will  be  pre- 
sumed, in  the  appellate  court,  that  the 
answer  was  sworn  to,  though  there  be 
no  evidence  of  the  fact  in  the  record. 

3.  Corporations. 

Contrary  to  the  general  rule  the  an- 
swer of  a  corporation  is  not  required 
to  be  sworn  to.  The  rationale  of  this 
is    obvious;    for   since    "a    corporation 


has  no  soul,"  it  is  morally  impossible 
for  it  to  swear.  It  follows,  therefore, 
that  such  an  answer  is  not  evidence 
for  the  defendant  though  it  be  respon- 
sive to  the  bill;  but  it  puts  in  issue  the 
allegations  of  the  bill  to  which  it  re- 
sponds. If  the  plaintiff  wishes  to  have 
a  sworn  answer,  he  must  make  some 
of  the  officers  or  members  of  the  cor- 
poration parties.  B.  &  O.  R.  Co.  v. 
Wheeling,  13  Gratt  62;  Teter  v.  W.  Va. 
C.  &  P.  Ry.  Co.,  35  W.  Vr\.  433,  14 
S  E.  146;  Roanoke  St.  Ry.  Co.  v. 
Hicks,  96  Va.  510,  32  S.  E.  295.  See 
the  title  CORPORATIONS. 

It  was  held  in  B.  &  O.  R.  Co.  v. 
Gallahue,  12  Gratt.  664,  that  the  an- 
swer of  a  corporation  must  have  the 
corporate  seal  affixed.     See  also,  B.  & 

0.  R.  Co.  V.  Wheeling,  13  Gratt.  62; 
Barton's  Ch.  Pr.  (2d  Ed)  411;  Teter 
v.  W.  Va.  C.  &  P.  Ry.  Co.,  35  W.  Va. 
433,  14  S.  E.   146. 

4.  Sufficiency  of. 

BeUef  of  Affiant.— By  Va.  Code,  § 
3282,  and  W.  Va.  Code,  ch.  125,  §  42, 
the  affidavit  is  sufficient,  if  the  affiant 
swear  that  he  believes  the  matter 
sworn  to  be  true.  See  C.  &  O.  R.  Co. 
V.  Huse,  5  W.  Va.  579;  Oil,  etc.,  Co. 
V.  Gale,  6  W.  Va.  542;  Hickman  v. 
Painter,  11  W.  Va.  386. 

Of  One  of  Several  Defendants.— It 
was  held  in  Arnold  v.  Slaughter,  36 
W.  Va.  589,  15  S.  E.  252,  that  the  affi- 
davit of  only  one  of  several  defend- 
ants was  sufficient. 

The  court  in  the  same  case,  quoting 
from  the  decision  in  Burlew  v.  Quar- 
rier,  16  W.  Va.  109,  said:  "When  no 
exception  or  objection  was  taken  in 
the  court  below,  so  far  as  the  record 
shows,  to  an  answer  in  chancery  or 
to  the  filing  thereof,  because  not  veri- 
fied by  affidavit,  it  is  too  late  to  make 
the  objection  in  the  appellate  court." 

V,  Suflciency  of  Answer. 

A.   MUST  BE  FULL. 

1.  General  Rule. 

The  general  rule  is  that  where  a  de- 
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fcndant  answers  he  must  answer  fully 
the  allegations  of  the  bill;  and  so 
where  a  suit  is  brought  by  distributees 
against  an  administrator  for  a  balance 
found  against  him  due  to  the  estate, 
and  the  bill  contains  allegations  and 
charges  which  show  he  is  liable 
for  such  balance,  and  in  his  answer 
he  does  not  controvert  such  material 
charges,  the  court  does  not  err  in  de- 
creeing against  him  for  such  balance 
on  the  bill  and  answer  without  refer- 
ring the  case  to  a  commissioner  to 
have  an  account  taken.  Hix  v.  Hix, 
25   W.   Va.   481. 

An  answer  must  aver  all  essentials 
of  the  defense.  For  instance,  where 
the  defense  of  bona  fidfe  purchaser  is 
set  up  the  answer  must  set  out  the  fol- 
lowing; viz.,  (l)  that  they  are  purchas- 
ers for  valuable  consideration  actually 
paid;  (2)  that  they  have  received,  or 
are  best  entitled  to  receive,  convey- 
ance; (3)  that  their  grantor  was  in  pos- 
session of  the  property  at  the  time;  and 
(4)  that  these  facts  happened  before 
notice  of  the  adverse  claim.  Rorer 
Iron  Co.  V.  Trout,  83  Va.  397,  2  S.  E. 
713. 

In  a  case  where  a  bill  was  brought 
to  foreclose  a  mortgage,  the  bill  having 
been  taken  as  confessed,  and  a  decree 
nisi  returned  and  served,  the  plaintiff 
objected  to  the  answer  on  the  ground 
that  it  controverted  only  a  part  of 
the  sum  claimed  on  the  mortgage. 
This  answer  was  received  as  an  an- 
swer to  part  only  and  a  decree  abso- 
lute was  entered  for  the  residue. 
Thompson  v.  Strode,  2  Hen.  &  M.  19. 

2.  Must  Contain  Specific,  Direct  De- 
nial. 
In  General.— A  plaintiff  has  a  right 
to  have  each  and  every  allegation  in  his 
bill  which  the  defendant  controverts 
answered  specially,  and,  if  denied,  they 
should  be  specifically  and  separately 
denied;  and  the  defendant  cannot  prop- 
erly deny  thrm  by  a  general  denial  of 
all  or  a  number  of  different  allegations 


together.     Rogers  v.  Verlander,  30  W. 
Va.  619,  5  S.  E.  847. 

Effect  of  Specific  Denial.— Under  § 
59,  ch.  125,  W.  Va.  Code,  the  effect  of 
an  answer  denying  the  material  alle- 
gations of  a  bill  is  to  put  the  plaintiff 
on  satisfactory  proof  of  the  truth  of 
such  allegations.  Blubaugh  v,  Loomis, 
48  W.  Va.  666,  37  S.  E.  794;  Bronson 
V.  Vaughn,  44  W.  Va.  406,  29  S.  E. 
1022;  Jarrett  v.  Jarrett,  11  W.  Va.  584; 
Hickman  v.  Trout,  83  Va.  478,  3  S.  E. 
131;  Saunders  v.  James,  85  Va.  936,  9 
S.    E.   147. 

Where  the  answer  of  the  defendant 
plainly  and  directly  denies,  that  R.  or 
plaintiff,  or  any  one  for  it  ever  pre- 
sented a  written  request  from  H.  and 
the  other  alleged  stockholders,  asking 
him  to  convey,  or  transfer  certain 
stock,  as  alleged  in  the  bill,  the  onus 
is  cast  upon  the  plaintiff  to  prove  the 
allegation  of  its  bill.  Petroleum  Co. 
V.  Rittenhouse,  12  W.  Va.  313. 

General  Denial  Not  Excepted  to 
Good  on  Appeal.— When  there  are  spe- 
cific allegations  of  material  Acts  in  a 
bill  of  equity,  and  the  answer  does  not 
specifically  admit  or  deny  such  material 
allegations,  but  among  other  things 
contains  this  clause,  viz.,  "They  deny 
all  the  material  allegations  contained 
in  the  plaintiff's  bill,  and  call  for  strict 
proof  of  the  same,"  while  this  denial 
is  general  and  not  sufficient  to  consti- 
tute good  pleading  in  chancery  pro- 
ceedings, if  excepted  to  properly  in  the 
court  below,  still  in  the  absence  of 
such  exceptions  in  the  court  below  the 
appellate  court  will  generally  consider 
said  part  of  the  answer  as  controvert- 
ing said  material  allegations  of  the  bill. 
Burlew  v.  Quarrier,  16  W.  Va.  108; 
Sandusky  v.  F^ris,  49  W.  Va.  150,  38 
S.  E.  563.  See  post,  "Objections  and 
Exceptions  to  Answer,"  IX. 

Effect  of  General  Denial.-^Though 
not  an  essential  element  in  the  frame 
of  an  answer,  it  is  always  advisible 
to  put  in  a  general  traverse,  in  order 
to   cover   the   possibility  of   failure   to 
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deny  distinctly  each  separate  charge  in 
the  bill;  for  the  effect  of  such  denial 
n  to  throw  upon  the  plaintiff  the  bur- 
den of  proving  his  allegations.  Bron- 
son  V.  Vaughn,  44  W.  Va.  406,  29  S. 
E.  1022;  Barton's  Ch.  Pr.  (2d  Ed.)  410. 
See  post,  ''Answer  as  Evidence,"  XIII. 

If  the  defendant  does  not  answer  the 
bill  properly,  the  plaintiff  may  except 
to  such  answer;  when,  however,  he 
fails  to  do  so,  a  general  denial  of  the 
allegations  of  the  bill  will  make  it  nec- 
essary that  the  plaintiff  prove  the  ma- 
terial facts  alleged  in  the  bill  and  so 
controverted  in  the  answer.  Core  v. 
Bell,  20  W.  Va.  169.  See  post,  "Ob- 
jections and  Exceptions  to  Answer," 
IX. 

Where  the  answer  denies  generally 
all  knowledge  concerning  facts  alleged 
in  the  bill  it  suffices  to  put  those  facts 
in  issue.  Ronald  v.  Bank,  90  Va.  815, 
20  S.  E.  780;  Randolph  v.  Randolph,  6 
Rand.   198. 

3.  Answering  Interrogatories. 

The  case  of  Baker  v.  Morris,  10 
Leigh  284,  was  a  suit  in  equity,  there 
being  no  remedy  at  law  under  the  cir- 
cumstances, to  enforce  payment  of  a 
bond  debt  twenty-eight  years  after  the 
right  to  demand  it  accrued.  To  rebut 
the  presumption  of  payment,  the  bill 
called  upon  the  defendant  to  answer 
whether  the  debt  had  been  paid  or  not. 
Held,  the  defendant  must  answer  the 
interrogatory.  See  also,  Kyle  v.  Kyle, 
1  Gratt.  532.  See  the  title  DISCOV- 
ERY. 

4.  What  Need  Not  Be  Answered. 

a.  Immaterial  Matter. 

Recitals  in  Bill. — Where  upon  the 
face  of  the  bill  the  whole  facts  of  the 
case  appear  from  the  records  of  other 
causes  which  have  been  ended,  a  de- 
murrer to  the  bill  may  be  passed  upon 
without  requiring  the  defendant  to  an- 
swer. Young  V,  McClung,  9  Gratt. 
336. 

b.  Matters  of  Privilege. 

Breach  of  Professional  Confidence. — 
An  answer  which  would  result  in  the 


breach  of  profession  confidence,  cannot 
be  compelled;  the  client,  however,  may 
waive  the  privilege  since  it  only  exists 
for  his  benefit.  See  Chahoon  v.  Com., 
21  Gratt.  822;  State  v.  Douglass,  20  W. 
Va.  770;  Tate  v,  Tate,  75  Va.  522.  See 
generally,  the  titles  ATTORNEY 
AND  CLIENT;  PHYSICIANS  AND 
SURGEONS,  ETC. 

Exposure  to  Penalties  and  Forfeit- 
ure.— By  the  well  established  rule  of 
equity,  a  defendant  is  not  bound  to 
disclose  or  answer  matters  which  will 
expose  him  to  pains,  penalties  or  pun- 
ishment, or  to  a  criminal  prosecution; 
and  it  is  not  necessary  it  should  be 
made  to  appear  that  the  defendant  will 
be  certainly  exposed  to  peril  by  mak- 
ing the  discovery  sought;  but  it  is 
enough  if  it  appear  that  by  answering 
the  interrogatories  of  the  bill  he  will 
thereby  be  probably  subjected  to  dan- 
ger. If  the  objection  appears  upon  the 
face  of  the  bill,  the  defendant  may  de- 
mur. If  it  does  not  thus  appear,  he 
must  claim  his  protection  by  plea  or 
answer,  the  averments  of  which,  if 
traversed  by  replication,  must  be 
proved.  Bank  v.  Nelson,  1  Gratt.  108; 
Poindexter  v.  Davis,  6  Gratt.  481;  Du- 
laney  v.  Smith,  97  Va.  130,  33  S.  E. 
533. 

B.  DEFENSES    MUST    BE    CON- 
SISTENT. 

An  answer  may  set  up  any  number 
of  defenses  which  are  consistent  with 
each  other,  but  it  cannot  insist  upon 
inconsistent  defenses.  Bank  v.  Par- 
sons, 42  W.  Va.  139,  24  S.  E.  557;  Bar- 
ton's Ch.  Pr.  (2d  Ed.)  414. 

C.  IMPERTINENCE    AND    SCAN- 
DAL. 

"If  an  answer  contain  impertinent  or 
scandalous  matter,  it  will  be  referred 
to  a  commissioner  to  expunge  such 
matter,  at  the  costs  of  the  party  filing 
the  answer."  Mason  v.  Mason,  4  Hen. 
&  M.  414. 

Just  before  the  death  of  C  he  assigns 
all  his  bonds  and  notes  to  his  brother 
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B  for  himself  and  his  brothers.  The 
wife  of  B  survives  him  only  two 
months.  In  a  suit  by  her  executors 
against  the  executors  and  legatees  of 
C  for  a  settlement  of  the  executorial 
accounts,  the  validity  of  the  assignment 
by  C  of  his  bonds  and  notes,  as  against 
his  wife,  is  in  question,  and  the  court 
of  appeals  decides  it  is  invalid,  and 
sends  the  cause  back  for  an  account, 
with  authority  to  the  plaintiffs  to  pro- 
pound to  the  defendants  such  interrog- 
atories as  may  be  pertinent  and  mate- 
rial to  take  the  account  according  to 
the  principles  of  the  decree.  The  plain- 
tiffs inquire  what  notes  and  bonds  were 
assigned,  and  their  amount,  and  when 
and  how  they  had  been  distributed 
among  the  parties,  which  had  and 
which  had  not,  been  collected,  and  the 
present  condition  of  them.  The  de- 
fendants have  no  right  to  avail  them- 
selves of  these  questions  for  the  pur- 
pose of  making  such  answer  as  might 
tend  to  show  the  validity  of  such  as- 
signment; and  then  rely  on  these  an- 
swers as  ground  for  reversing  the  de- 
cree of  the  court  of  appeals.  Such 
answers  are  impertinent  and  immate- 
rial, and  not  according  to  the  principles 
of  the  decree;  and  afford  no  ground 
for  reversing  it.  Campbell  v.  Camp- 
bell, 22  Gratt.  649. 

Matter  in  Answer  Foreign  to  the  Bill. 
— When  an  answer  to  a  bill  in  chan- 
cery filed  for  partition  of  lands  sets 
up  affirmative  matter  and  prays  relief 
thereon,  and  there  is  a  demurrer  filed 
to  so  much  of  said  answer,  as  sets  up 
such  affirmative  matter  and  prays  relief 
therein,  it  is  not  error  for  the  court  to 
sustain  such  demurrer,  if  it  appears  to 
the  court  upon  the  face  of  such  answer, 
that  such  affirmative  matter  is  foreign 
to  the  purposes  and  object  of  the  orig- 
inal bill  in  the  cause  and  not  germain 
thereto,  or  not  in  anywise  connected 
therewith  and  not  properly  in  defense 
of  any  matter  or  material  allegations 
of  the  original  bill.  Rust  v.  Rust,  17 
W.  Va.  901. 


VI.  Special  Defenses  Which 
May  Be  Set  Up  by  Answer. 

For  a  full  treatment  of  this  subject, 
see  the  specific  titles  throughout  this 
work,  such  as  FRAUDS,  STATUTE 
OF;  LIMITATION  OF  ACTIONS; 
USURY;  VENDOR  AND  PUR- 
CHASER. 

Defense  by  Plea  or  Answer.— De- 
fenses which  may  be  made  by  plea  may 
also  be  set  up  by  answer  as,  for  in- 
stance, the  defense  of  bona  fide  pur- 
chasers. Donnell  zf.  King,  7  Leigh  393; 
Rorer  Iron  Co.  v.  Trout,  83  Va.  397, 
2  S.  E.  713. 

Usury. — The  defense  of  usury  may 
be  set  up  by  answer,  and  though  the 
averments  in  such  answer  be  very  in- 
formal, yet  if,  taken  in  connection  with 
the  charge  in  the  bill,  they  make  the 
defense  of  usury  in  substance,  the  an- 
swer is  good.  Kelley  v.  Lewis,  4  W. 
Va.  456;  Smith  v.  Nicholas,  8  Leigh 
330;  Crenshaw  v.  Clark,  5  Leigh  69. 
See  the  title  USURY. 

VII.  Demurrer  May  Be  In- 
serted in  Answer. 

See  generally,  the  title  DEMUR- 
RERS. 

In  Matthews  v.  Jenkins,  80  Va.  468, 
it  is  held  to  be  the  settled  law  in  this 
state  that  a  demurrer  in  the  form  pre- 
scribed by  the  statute  may  be  inserted 
in  the  answer.  Dunn  v.  Dunn,  26  Gratt. 
291;  Cook  V.  Dorsey,  38  W.  Va.  196, 
18   S.    E.   468. 

VIII.  Answers  by  Parties  in 
Special  Instances. 

Infants. — As  to  this,  see  the  title  IN- 
FANTS. 

Married  Women.— See  the  title  HUS- 
BAND AND   WIFE. 

Trustees  and  Cotrustees. — ^As  to  this 
point,  see  the  title  TRUSTS  AND 
TRUSTEES. 

Assignors. — As  to  this  point,  see  the 
title  ASSIGNMENTS. 
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Lunatics.— As  to  this,  sec  the  title 
INSANITY. 

Corporations. — ^As  to  this,  see  the  ti- 
tles CORPORATIONS;  FOREIGN 
CORPORATIONS. 

IX.  Objeetioiu  and  Ezoeptions 
to  Answer. 

A.  IN  GENERAL. 

Where  an  answer  was  tendered  by 
a  defendant,  containing  a  general  de- 
nial of  the  allegations  of  the  bill,  the 
plaintiff  could  object  to  the  filing  of 
such  an  answer  because  it  contained 
such  general  denial,  and  the  court 
ought  to  sustain  such  objection,  and 
refuse  to  permit  such  an  improper  an- 
swer to  be  filed.  Rogers  v.  Verlan- 
der,  30  W.  Va.  619,  5  S.  E.  847.  See 
ante,  "Right  and  Time  to  File,"  III; 
"Must  Contain  Specific,  Direct  De- 
nial," V,  A,  2. 

A  general  objection  to  an  answer  is 
good  if  it  contain  no  matter  whatever 
presenting  a  bar  to  any  of  the  relief 
contemplated  by  the  bill;  but  if  it  con- 
tain some  matter  good  as  such  bar,  and 
other  matter  not  good,  a  general  ob- 
jection will  not  answer,  but  there 
should  be  exceptions  pointing  out  the 
special  objections.  Ward  v.  Ward,  50 
W.  Va.  517.  40  S.  E.  472;  Bennett  v. 
Pierce,  45  W.  Va.  654,  31  S.  E.  972. 

B.  WAIVER  OF. 

If  the  attention  of  the  court  is  not 
thus  called  to  the  grounds  of  the  ex- 
ception or  objection  to  the  answer  and 
it  overrules  the  same,  and  the  plaintiff 
replies  generally  to  such  defective  an- 
swer, he  will  be  regarded  as  waiving 
all  objection  to  such  answer  be- 
cause of  such  general  denial;  and 
it  will  be  regarded  just  as  though 
a  specific  and  proper  denial  had  been 
made  to  each  allegation  separately. 
Rogers  v.  Verlander,  30  W.  Va.  619, 
5  S.  E.  847;  Core  v.  Bell,  20  W.  Va. 
174;  Burlew  v.  Quarrier,  16  W.  Va.  109; 
Richardson  v.  Donehoo,  16  W.  Va.  685; 
Warren  v.  Syme,  7  W.  Va.  474;  Cole- 
man V.  L)nie,  4  Rand.  456. 


C.   EXCEPTIONS. 

1.  Office  and  Object. 

Exceptions  are  allegations  in  writihg 
stating  the  particular  points  or  matters, 
with  respect  to  which  the  complainant 
considers  the  answer  insufficient  as  not 
responsive  to  the  bill,  or  scandalous, 
or  impertinent.  The  object  of  excep- 
tions is  to  direct  the  attention  of  the 
court  to  the  points  excepted  to,  and 
to  take  its  opinion  thereon,  before  fur- 
ther proceedings  are  had,  to  the  end 
that,  if  the  answer  is  insufficient,  a  bet- 
ter answer  may  be  compelled,  or  if 
scandalous  or  impertinent,  that  the 
scandalous  or  impertinent  matter  may 
be  expunged.  Richardson  v.  Donehoo, 
16  W.  Va.  685;  Bennett  v.  Pierce,  45 
W.  Va.  654,  31  S.  E.  972;  Arnold  v. 
Slaughter,  36  W.  Va.  589,  15  S.  E. 
250;  Bruce  v.  Bickerton.  18  W.  Va.  342; 
Sandusky  v.  Paris,  49  W.  Va.  150,  38 
S.  E.  563. 

2.  Grounds  of.  ^ 

For  Insufficiency.— The  court,  in 
Richardson  v.  Donehoo,  16  W.  Va. 
703,  said:  "Exceptions  for  insufficiency 
of  an  answer  can  only  be  sustained 
where  some  material  allegation, 
charge  or  interrogatory  in  the  bill 
is .  not  fully  answered.  Exceptions 
founded  on  verbal  criticism,  slight  de- 
fects and  the  omission  of  immaterial 
matter,  will  be  disallowed  and  treated 
as  vexatious."  See  also,  Kellv  v.  Le 
high  Min.,  etc.,  Co.,  98  Va.  405,  36  S. 
E.  511;  Sandusky  v.  Paris,  49  W.  Va. 
150,  38  S.  E.  563;  Bruce  v.  Bickerton, 
18  W.  Va.  342. 

If  a  defendant  in  chancery,  whose 
land  is  sought  to  be  subjected  to  the 
lien  of  a  judgment  against  his  vendor, 
answers  that  other  lands  of  his  vendor, 
or  lands  of  a  subsequent  alienee  of  his 
vendor,  are  liable  to  the  complainant's 
demand,  the  answer  is  not  liable  to  ex- 
ception for  insufficiency,  and  the  de- 
fendant should  be  allowed  to  show 
those  facts.  Kelly  v,  Hamblen,  98  Va. 
383,  36  S.  E.  491. 
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3.   Right  and  Time  to  File. 

To  Answers  Containing  General  De- 
nial.— If  a  defendant  files  at  rules  an 
answer  in  which  there  is  a  general  de- 
nial, the  plaintiff  may,  at  the  next  term 
of  the  court,  except  to  such  answer, 
pointing  out  specifically  the  ground  of 
his  exception.  Rogers  v,  Verlander,  30 
W.  Va.  619;  5  S.  E.  847. 

Waiver  of  Right  to  Except — In  Mc- 
Kell  V.  Collins  Colliery  Co.,  46  W.  Va. 
625,  33  S.  E.  765,  the  defendant,  at  the 
May  rules,  1897,  filed  his  answer  to 
the  bill.  From  that  time  until  Sep- 
tember 28,  1897,  both  plaintiffs  and  de- 
fendant took  depositions  to  sustain 
their  respective  pleadings  and  the 
cause  was  thus  fully  prepared  for  hear- 
ing on  its  merits.  The  answer  was 
excepted  to  by  plaintiffs  for  insuffi- 
ciency on  the  last  mentioned  day.  This 
court  held:  "It  such  case  the  plaintiff 
will  be  held  to  have  waived  his  right 
to  except  to  such  answer  for  want  of 
proper  filing  and  attestation,  and  the 
cause  comes  within  the  purview  of  § 
4,  ch.  134.  W.  Va.  Code."  Cresap  v, 
Cresap,  54  W.  Va.  581,  46  S.  E.  582, 
See  post,  "After  Replication,"  IX,  C, 
6. 

4.    Form  of. 

Objections  to  an  answer  for  insuffi- 
ciency, other  proper  objections  to 
an  answer  are  set  up  by  exceptions, 
which  ought  to  be  and  are  generally 
written  on  the  answer  itself.  Barton's 
Ch.  Pr.  (2d  Ed.)  515;  Burlew  v.  Quar- 
rier,  16  W.  Va.  108. 

As  applied  to  an  answer  in  chancery, 
exceptions  are  allegations  in  writing, 
and  they  should  state  the  particular 
points  or  matters  with  respect  to  which 
the  complainant  considers  an  answer 
insufficient  as  a  response  to  the  bill,  or 
scandalous  or  impertinent,  or  improp- 
erly verified  where  verification  is  nec- 
essary. Arnold  v.  Slaughter,  36  W. 
Va.  589,  15  S.  E.  250;  Bennett  v.  Pierce, 
45  W.  Va.  654,  31  S.  E.  972;  Ward  v. 
Ward,  50   W.   Va.   517,   40   S.   E.   472; 


Sandusky  v.  Paris,  49  W.  Va;   150,  38 
S.    E.   563. 

The  mode  in  which  an  exception  to 
an  answer  shall  point  out  the  omission 
excepted  to,  is  a  matter  or  practice  dis- 
cretionary with  the  court,  and  not  a 
subject  of  appeal.  Craig  v,  Sebrell,  9 
Gratt.   131. 

5.   Disposition  of. 

In  General.— When  a  plaintiflF  in  eq- 
uity files  exceptions  to  an  answer,  the 
exceptions  should  be  noted  as  filed, 
and  at  once  be  set  down  for  argu- 
ment. Hartman  v.  Evans,  38  W.  Va. 
669,  18  S.  E.  810;  Burlew  v.  Quarrier, 
16  W.  Va.  109;  Richardson  v.  Done- 
hoo,  16  W.  Va.  685;  Blair  v.  Core,  20 
W.  Va.  265;  Sandusky  v.  Paris,  49  W. 
Va.  150,  38  S.  E.  563;  Bank  v.  Parsons, 
42  W.  Va.  137,  24  S.  E.  554;  Johnston 
V.  Wilson,  29  Gratt.  390;  Clarke  v. 
Tinsley,  4  Rand.  250;  Code  of  Va.,  § 
276;  Code  of  W.  Va.,  ch.   125,  §  54. 

After  Injunction  Granted  against 
Bill. — While  it  is  true  our  statute  pro- 
vides that  the  exceptions  to  an  answer 
"shall  at  once  be  set  down  for  argu- 
ment" (W.  Va.  Code,  ch.  125,  §  54),  it 
is  not  so  provided,  nor  has  it  ever 
been  held  in  this  state  that  the  com- 
plainant in  a  bill  upon  which  an  in- 
junction has  been  awarded,  may,  by 
filing  exceptions  to  the  answer,  deprive 
the  defendant  of  its  benefit,  if  it  be 
sufficient,  upon  the  hearing,  in  vaca- 
tion, of  a  motion  to  dissolve.  Nor  can 
he  thereby  delay  the  hearing  of  such 
motion  until  the  next  term  of  court 
to  the  end  that  such  exceptions  may 
then  be  argued  and  disposed  of  prior 
to  the  hearing  of  such  motion.  San- 
dusky V.  Paris,  49  W.  Va.  150,  38  S. 
E.    563. 

Issue  Upon. — In  Bank  v.  Parsons,  42 
W.  Va.  147,  24  S.  E.  557,  it  was  de- 
cided that  when  the  exceptions  to  an 
answer  are  set  down  to  be  argued,  the 
court  simply  decides  whether  the  an- 
swer is  sufficient  or  not.  See  also, 
Clarke  v.  Tinsley,  4  Rand.  250.  In  this 
latter   case   the   chancellor    instead   of 
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deciding  whether  the  exceptions  were 
good  or  bad  entered  a  decree  as  upon 
a  hearing  and  sent  the  cause  to  a  com- 
missioner for  an  account.  On  appeal, 
the  proceedings  subsequent  to  the  ex- 
ceptions were  set  aside,  and  the  cause 
sent  back  for  the  exceptions  to  be 
heard.  However,  in  Goddin  v.  Vaughn, 
14  Gratt.  102,  it  was  held  that  if  excep- 
tions to  an  answer  are  not  well 
founded,  it  is  not  ground  for  reversing 
a  decree,  that  they  were  not  set  down 
to  be  argued,  but  the  cause  was  heard 
and  decided  without  passing  upon 
them.  Hartman  v,  Evans,  38  W.  Va. 
669,  18  S.  E.  810. 

Reference  to  Master. — In  West  Vir- 
ginia there  may  be  a  reference  of  ex- 
ceptions to  a  commissioner  in  the 
discretion  of  the  court.  Arnold  v. 
Slaughter,  36  W.  Va.  593,  15  S.  E.  252. 

If  an  answer  contain  impertinent  or 
scandalous  matter,  it  will  be  referred 
to  a  commissioner  to  expunge  such 
matter,  at  the  costs  of  the  party  filing 
the  answer.  Mason  v.  Mason,  4  Hen. 
&  M.  414. 

On  Appeal. — In  Burlew  v,  Quarrier, 
16  W.  Va.  109,  syllibi  11  and  12  con- 
tain the  following  by  the  court:  "When 
no  exception  or  objection  was  taken  in 
the  court  below,  so  far  as  the  record 
shows,  to  an  answer  in  chancery  or  to 
the  filing  thereof,  because  not  verified 
by  affidavit,  it  is  too  late  to  make  the 
objection  in  the  appellate  court.  But 
when  there  are  specific  allegations  of 
material  facts  in  a  bill  in  equity,  and 
the  answer  does  not  specifically  admit 
or  deny  such  material  allegations,  but 
among  other  things  contains  this 
clause,  viz:  'They  deny  all  the  ma- 
terial allegations  contained  in  the 
plaintiflF's  bill,  and  call  for  strict  proof 
of  the  same,'  while  this  denial  is  gen- 
eral and  not  sufficient  to  constitute 
good  pleading  in  chancery  proceedings, 
if  excepted  to  properly  in  the  court 
below,  still  in  the  absence  of  such  ex- 
ceptions in  the  court  below  the  appel- 
late court  will  generally  consider  said 


part    of    the    answer    as    controverting 
said  material  allegations  of  the  bill." 

"If  by  inadvertence  the  circuit  court 
decides  a  cause  upon  the  bill  and  an- 
swer, when  the  record  shows,  that  the 
answer  had  been  replied  to  generally, 
and  the  case  made  by  the  bill  and  an- 
swer is  entirely  different  from  the  case 
made  by  the  bill,  answer  and  general 
replication,  this  court  will  reverse  the 
decree  so  entered  upon  the  bill  and  an- 
swer. It  will,  however,  enter  no  de-. 
cree  in  the  cause  made  by  the  bill, 
answer  and  general  replication,  as  such 
cause  has  never  been  before  the  cir- 
cuit court  for  its  consideration  and  has 
never  been  acted  upon  by  it.  This 
court  will  simply  remand  the  case  to 
the  circuit  court  to  be  proceeded  with, 
as  if  no  decree  had  been  entered  in 
the  cause."  Armstrong  v.  Grafton,  23 
W.  Va.  50. 

Elfect  When  Sustained— If  the  ex- 
ceptions to  an  answer  are  sustained  and 
the  defendant  refuse  to  answer  further 
within  the  time  required  by  the  court, 
the  bill  may  be  taken  for  confessed, 
and  a  decree  entered  accordingly. 
Clarke  v.  Tinsley,  4  Rand.  252;  Cole- 
man V,  Lyne,  4  Rand.  456;  Barton's 
Ch.  Pr.  (2d  Ed.)  417. 

In  Johnston  v.  Wilson,  29  Gratt.  390, 
it  was  held  that  when  exceptions  to 
an  answer  are  sustained,  the  defendant 
will  be  allowed  further  time  to  answer. 

Where  exceptions  to  a  part  of  an  an- 
swer are  sustained,  and  the  defendant 
does  not  ask  leave  to  amend  his  an- 
swer, the  case  may  be  heard  on  the 
bill  and  so  much  of  the  answer  as  is 
not  excepted  to.  This  rule  was  laid 
down  in  Chapman  v.  R.  R.  Co.,  26  W. 
Va.  307:  Cresap  v.  Cresap,  54  W.  Va. 
581,  46  S.  E.  582. 
6.   After  Replication. 

Daniel's  Ch.  PI.  &  Pr.,  vol.  1,  §  766, 
says:  "No  exceptions  can  be  taken  to 
any  answer  for  insufficiency,  after  rep- 
lication; but  in  some  cases,  however, 
the  court  has,  on  special  applicati  )n, 
permitted   the   replication  to  be   with- 
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drawn,  and  exceptions  to  be  then  filed/ 
Cresap  r.  Cresap,  54  W.  Va.  581,  46 
S.  E.  582;  Coleman  v.  Lyne,  4  Rand. 
454.  See  ante,  "Right  and  Time  to 
File,"   IX,  C,  3. 

Waiver  of  Exceptions.— When  a  rep- 
lication to  the  answer  is  entered  or 
filed,  the  exceptions  to  the  answer  are 
treated  as  abandoned,  and  the  answer 
deemed  sufficient  as  to  any  discovery 
prayed  for.  Hartman  v,  Evans,  38  W. 
Va.  669,  18  S.  E.  810. 

X.  Discovery  and  Compelling 
Answer. 

See  the  title  DISCOVERY. 

XL  Amendment  of  Answers. 

See  the  title  AMENDMENTS,  ante, 
p.  316. 

ilL  Withdrawal  of  Answer. 

The  court  may,  at  its  discretion,  al- 
low a  defendant  to  withdraw  his  an- 
swer, and  demur  to  the  bill,  if  he  has 
not  been  guilty  of  unreasonable  delay 
in  making  the  motion  to  do  so.  Wei- 
siger  V.  Richmond,  etc.,  Co.,  90  Va. 
795,  20  S.  E.  361. 

XIII.  Answer  as  Evidence. 

A.   GENERAL  RULE. 

When  a  suit  in  equity  is  heard  upon 
bill  and  answer,  the  answer  is  taken 
to  be  true  in  all  its  allegations  whether 
responsive  to  the  bill  or  not,  unless 
the  plaintiff  files  a  replication  thereto. 
The  reason  for  this  rule  is  that  such 
failure  on  the  part  of  the  plaintiff  to 
put  in  issue  the  facts  alleged  in  the 
answer  would  preclude  the  defendant 
from   proving  them.     Jones  v.  Mason, 

5  Rand.  577,  16  Am.  Dec.  761;  Kennedy 
V.  Baylor,  1  Wash.  162;  Pickett  v.  Chil- 
ton,   5    Munf.    467;    Findlay  v.    Smith, 

6  Munf.  142,  8  Am.  Dec.  733;  Blanton 
V.  Brackett,  5  Call  232;  Copeland  v.  Mc- 
Cue,  5  W.  Va.  264;  Cleggett  v.  Kittle, 
6  W.  Va.  452;  Bierne  v.  Ray,  37  W.  Va. 
571,  16  S.  E.  804;  Snyder  v,  Martin,  17 
W.  Va.  276;  Martin  v.  Rellehan,  3  W. 


Va,  480;  Saunders  r.  James,  85  Va. 
936,  9  S.  E.  147;  Ingles  v.  Straus,  91 
Va,  209,  21  S.  E.  490;  Bryant  v.  Groves, 
42  W.  Va.  10,  24  S.  E.  605;  Cocke  v. 
Minor,  25  Gratt.  246;  Hartman  v.  Ev- 
ans, 38  W.  Va.  669,  18  S.  E.  810;  Jones 
V.  Degge,  84  Va.  685,  5  S.  E.  799. 

In  West  Yirginia.— "And  §   38,  ch. 
125,  W.  Va.  Code,  1887,  p.  786.  provides 
that.   *If  the   plaintiff   desires  the   de- 
fendant to  answer  the  bill  on  oath,  he 
must  verify  his  bill  by  affidavit,  and,  if 
the   bill  be   so  verified,  the  defendant 
must  in  like  manner  verify  his  answer; 
but,  if  the  bUl  be  not  verified,  the  de- 
fendant   need    not   verify   his    answer, 
and.  if  he  does  so,  it  shall  not  be  en- 
titled to  any  more  weight  in  the  cause 
than  if  it  had  not  been  verified.'     In 
other  words,  the  only  weight  the  an- 
swer  has  in  any   cause  is  the  weight 
attached  to  it  as  pleading.     In  no  case 
is    it   entitled    now   to   any   weight   as 
evidence.     In  this  respect  it  stands  on 
the  same  footing  as  pleas  at  common 
law.     They  are   never  entitled  to  the 
weight  of  evidence,  though  the  particu- 
lar plea  may  be   required   to  be   sup- 
ported   by    affidavit;    as,    for    instance, 
pleas  in  abatement,  and  pleas  of  non 
est  factum.    See  §  39,  ch.  125,  Code  W. 
Va,  p.  786."     Rogers  v.  Veriander,  30 
W    Va.   619,   5   S.    E.   847;   Knight  v. 
Nease,  53  W.  Va.  50,  44  S.  E.  414.    See 
Johnson   V.    Riley.  41    W.  Va.   147,  23 
S.  E.  689,  dissenting  opinio  i  of  Bran- 
non,  J.     See  also,  Lowry  v.  Buffington. 
6  W.  Va.  249;  Brown  v.  Knapp.  7  W. 
Va.    678;    Nicholas   v.   Nicholas,   8  W. 
Va.    174;    Hayzlett    v,    McMillan,     11 
W.  Va.  464;  Bronson  v,  Vaughan,  44 
W    Va.  406,  29  S.  E.  1022;  Jarrett  v. 
Jarrett,  11  W.  Va.  584. 

Under  our  statute,  an  answer  to  a 
bill,  is  not  evidence  for  the  defendant, 
whether  it  be  sworn  to  or  not.  Its  only 
effect  is  to  put  the  plaintiff  on  proof 
of  the  truth  of  the  allegations  in  his 
bill,  denied  by  the  answer.  W.  Va. 
Code,  ch.  125,  §§  38,  59;  Knight  v. 
Nease,  53  W.  Va.  50,  44  S.  E.  414. 
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If  there  is  no  replication  to  an  an- 
swer it  is  taken  as  true  for  its  material 
allegations.  Sansom  v,  Blankenship,  53 
W.  Va.  411,  44  S.  E.  408. 

When  a  case  in  equity  comes  on  to 
be  heard  upon  the  bill,  the  answers 
and  exhibits,  without  replication  to  the 
ai.swers,  the  allegations  of  fact,  and 
denials  of  th#»  answers,  mus-.  be  ad- 
mitted to  be  true.  If  the  answer  clearly 
and  unequivocally  deny  those  allega- 
tions in  the  bill,  upon  which  alone  it 
can  be  sustained,  or  if  the  answer  set 
up  sufficient  new  matter  in  avoidance 
of  those  allegations,  in  either  case  the 
bill  should  be  dismissed.  But  the  facts 
constituting  the  equity  should  be 
plainly  denied  or  clearly  avoided. 
There  should  be  no  fact  admitted  by 
the  answer  inconsistent  with  defend- 
ant's denial,  no  equivocal  denial,  no 
doubtful  avoidance.  In  this  case  the 
denials  and  allegations  of  the  answers, 
though  there  was  no  replication  to 
them,  were  held  not  sufficient  to  defeat 
the  plaintiff's  claim.  Cocke  v.  Minor, 
25  Gratt.  246. 

In  the  case  of  Major  v.  Ficklin,  85 
Va.  738,  8  S.  E.  715,  where  the  defend- 
ant answered  the  plaintiff's  bill  under 
oath,  and  denied  its  allegations,  held, 
"This  answer  is  evidence,  and  is  suf- 
ficient to  overturn  the  allegations  in 
the  bill,  and  leaves  the  plaintiff  without 
proof,  while  the  defendant's  case  is 
established  by  his  answer."  See  also, 
Moore  v,  Ullman,  80  Va.  310. 

B.    RESPONSIVENESS. 

Authorities  simply  lay  down  the  rule, 
universally  recognized,  that  prior  to 
the  passage  of  statute  law  regulating 
the  pleading  in  chancery  causes  the 
rule  in  equity  was,  in  the  language  of 
Story:  "In  every  case  the  answer  of 
the  defendant  to  a  bill  filed  against 
1  im,  upon  any  matter  stated  ?n  the  bill, 
and  responsive  to  it,  is  evidence  in  his 
own  favor."  And  the  reason  given  by 
Story  and  others  for  this  rule  is:  "As 
the   plaintiff  calls  upon  the  defendant 


on  oath  to  answer  an  allegation  of 
fact,  which  he  makes,  he  hereby  ad- 
mits the  answer  to  be  evidence  of  that 
fact."  Knight  v.  Nease,  53  W.  Va. 
50,  44  S.  E.  414.  See  post,  "Answer 
Setting  Up  Affirmative  Matter,"  XIII, 
D,  1. 

Bill  Calling  for  Material  Disclosure. 
— The  rule  in  equity  practice  that  the 
answer  of  the  def*:idant,  upon  any 
matter  stated  in  the  bill  and  respon- 
sive to  it,  is  evidence  in  his  favor,  ap- 
plies where  a  material  disclosure  is 
called  for  by  the  bill  and  made  in  the 
answer.     Fant  v.  Miller,  17  Gratt.  187. 

In  Corbin  v.  Mills,  19  Gratt.  438,  466, 
the  court  says:  "The  bill,  however, 
calls  upon  the  executors  to  render  an 
account  of  all  their  doings  and  actings 
as  executors,  and  the  allegations  of 
their  answer,  though  affirmative,  must 
be  taken  as  true  unless  disproved,  so 
far  as  they  relate  directly  to  the  ac- 
count which  they  were  required  to 
give."  And  the  court,  in  support  of 
this  ruling,  cites  Fant  v.  Miller,  17 
Gratt.  187,  in  which  Moncure,  J.,  after 
citing  the  rule  as  laid  down  by  Story, 
declares:  "The  rule  not  only  applies 
where  a  material  allegation  of  the  bill 
is  denied  by  the  answer,  but  also  where 
a  material  disclosure  is  called  for  by 
the  bill  and  made  by  the  answer.  The 
answer  is  as  much  responsive  to  the 
bill  in  the  latter  as  in  the  former  case, 
and  comes  within  the  very  terms  of  the 
rule.  Nor  is  the  rule  in  regard  to  the 
effect  of  such  a  disclosure  confined  to 
a  bill  of  discovery,  technically  so 
called,  or  a  pure  bill  of  discovery,  as 
it  is  sometimes  called."  Bell  v.  Moon, 
79  Va.  349. 

Bill  Surcharging  and  Falsifsdng  Ac- 
count.—  Where  bill  makes  certain 
items  of  ex  parte  settlement  subjects 
of  special  surcharge,  and  calls  on  de- 
fendant to  account  therefor,  defend- 
ant's answer,  though  containing  affir- 
mative allegations  giving  such  account 
in  detail,  is  responsive  to  the  bill  and 
evidence     for    defendant.       Corbin    v. 
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Mills,  19  Gratt.  466;  Morrison  v,  Grubb, 
23  Gratt.  342;  Bell  v.  Moon,  79  Va.  341. 

C.    WHERE  THERE  IS  A  REPLI- 
CATION. 

General  Rule. — Where  replication  is 
put  in  and  parties  proceed  to  a  hear- 
ing, all  the  allegations  of  the  answer 
which  are  responsive  to  the  bill  shall 
be  taken  as  true,  unless  they  are  dis- 
proved by  evidence  of  greater  weight 
than  the  testimony  of  a  single  witness. 
Jones  V.  Abraham,  75  Va.  470;  Moore 
V.  UUman,  80  Va.  307;  Coldiron  v. 
Asheville,  93  Va.  364,  25  S.  E.  238; 
Bowman  ^^.  Price,  1  Va.  Dec.  35;  Leach- 
man  V.  Adamson,  5  W.  Va.  443;  Mau- 
pin  V.  Whiting,  1  Call  224;  Pryor  v. 
Adams,  1  Call  390;  Blanton  v.  Brackett, 
5  Call  232;  Grigsby  v.  Weaver,  5  Leigh 
197;  Wise  v.  Lamb,  9  Gratt.  294;  Smith 
V.  Betty,  11  Gratt.  752;  Fant  v.  Miller, 
17  Gratt.  205;  Beverley  v,  Walden,  20 
Gratt.  154;  Morrison  v.  Grubb,  23 
Gratt.  350;  Elder  v.  Harris,  75  Va. 
72;  Carter  v.  Carter,  82  Va.  636;  Keagy 
V,  Trout,  85  Va.  395,  7  S.  E.  329;  Jones 
V.  Christian,  86  Va.  1031,  11  S.  E.  984; 
Beale  v.  Hall,  97  Va.  383,  34  S.  E. 
53;  Corbin  v.  Patton,  2  Va.  Dec.  452. 
And  see  post,  "Evidence  Necessary  to 
Overcome  Answer,"  XIH,  F. 

Where  a  bill  charges  a  certain  debt 
due  from  the  defendant  and  that  it  is 
entitled  to  certain  credits,  and  the  de- 
fendant's answer  does  not  aver  any 
other  credits  than  those  admitted  in  the 
bill,  to  which  answer  there  is  general 
replication  and  issue  is  made  up 
thereon,  the  defendant  cannot  avail 
himself  of  other  credits  claimed  to  be 
approved  in  the  cause,  under  the  issue 
thus  made.  Purdy  v,  Rutter,  3  W. 
Va.  262. 

D.     LIMITATIONS    AND    EXCEP- 
TIONS. 

1.  Answer  Setting  Up  Affirmative  Mat- 
ter. 
In    General.— In    Purcell   v.    Purcell, 

4    Hen.    &    M.    511,   the    court,    in    the 

course  of  its  opinion,  said:   "The  stand- 


ing rule  in  equity  is,  that  an  answer 
i3  not  evidence  in  favor  of  the  defend- 
ant unless  it  be  responsive  to  the  bill; 
and  therefore,  whatever  the  answer  as- 
serts affirmatively,  in  opposition  to  the 
plaintiff's  demand,  must  be  proved  by 
indifferent  testimony."  See  also,  James 
R.,  etc.,  Co.  V.  Littlejohn,  18  Gratt.  77; 
Leas  V.  Eidson,  9  Gratt.  277;  Vathir 
V.  Zane,  6  Gratt.  266;  Paynes  v.  Coles, 

1  Munf.  373;  Beckwith  v.  Butler,  1 
Wash.  225;  Lewis  Z'.  Mason,  84  Va.  738, 
10    S.    E.    529;    Hatcher   v.    Crews,   78 

I  Va.   460;   Jones  v.   Cunningham,   7  W. 

!Va.  713;  Fluharty  v,  Beatty,  4  W.  Va. 

;  525;    Miller    v.    Blose,    30    Gratt.    754; 

I  Statham   v.    Ferguson,    25    Gratt.     39; 

'  Bowman  v,  Wolford,  80  Va.  215;  Cor- 
bin V.  Mills,  19  Gratt.  438;  Fink  v. 
Denny,  75  Va.  663;  Blow  v.  Maynard, 

2  Leigh  49;  Wilkins  v.  Woodfin,  5 
Munf.  183;  King  v.  Malone,  31  Gratt. 
169;  Porter  v.  Young,  85  Va.  53,  6 
S.  E.  803;  Taylor  v.  Moore,  2  Rand. 
575. 

If  matter  appear  in  the  answer  of  a 
defendant  in  equity,  which  is  nowise 
alleged  in  the  bill,  it  cannot  justify  a 
decree  for  plaintiff  against  defendant, 
though  it  might  have  been  ground  for 
such  decree,  if  it  had  been  alleged  in 
the  bill.  (Per  Brockenbrough,  J.)  Eib 
V.  Martin,  5  Leigh  132. 

Qualification.— Even  though  an  an- 
swer contain  affirmative  matter,  if  such 
matter  be  pertinent  to  the  charges  or 
interrogatories  in  the  bill,  it  is  never- 
theless evidence  of  such  affirmation. 
This  qualification  was  laid  down  in 
Lyons  v.  Miller,  6  Gratt.  439;  Fant  v. 
Miller,  17  Gratt.  206;  Powell  v.  Man- 
son,  22  Gratt.  177;  Thompson  v.  Clark, 
81  Va.  422. 

BUI  Charging  Fraud.— In  an  injunc- 
tion to  a  judgment  upon  a  note  pro- 
cured by  fraud,  the  bill  charges  only 
the  fraud  in  the  procurement  of  the 
note  by  the  payee,  and  assignment  to 
the  holder,  who  had  recovered  a  judg- 
ment thereon;  but  does  not  charge  that 
the    holder    was   an    endorsee    without 
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value,  or  that  he  had  notice  of  the 
fraud.  The  defendant  in  his  answer 
avers  that  he  is  a  holder  for  value 
without  notice  of  the  fraud,  and  states 
the  consideration  which  he  gave  for 
the  note.  Held,  that  as  this  statement 
of  the  answer  is  not  responsive  to  any 
allegation  of  the'  bill,  it  must  be  proved. 
Vathir  v.  Zane,  6  Gratt.  246. 

Answer  Denjring  Pretensions  Set 
Out  by  PlaintifiF.— Plaintiff  after  set- 
ting out  his  case  in  his  bill,  states  what 
he  understands  is  the  pretension  of  the 
defendant.  This  is  not  such  an  allega- 
tion as  will  constitute  the  answer  re- 
'  sponsive  thereto  evidence,  and  will 
throw  the  burden  of  disproving  it  upon 
the  plaintiff.  Leas  v.  Eidson,  9  Gratt. 
277. 

How  Put  in  Issue. — Affirmative  al- 
legations of  an  answer,  not  constituting 
a  claim  for  affirmative  relief,  but  con- 
troverting the  allegations  of  a  bill  not 
sworn  to,  are  put  in  issue  by  a  general 
replication,  and  the  burden  of  proving 
the  same  is  on  the  defendant.  Seim 
V.  O'Grady.  42  W.  Va.  77,  24  S.  E. 
994. 

Statutory  Provision. — "Every  mate- 
rial allegation  of  the  bill  not  contro- 
verted by  an  answer,  and  every 
material  allegation  of  new  matter  in 
the  answer  constituting  a  claim  for 
affirmative  relief,  not  controverted  by 
a  special  reply  in  writing,  shall  for  the 
purposes  of  the  suit,  be  taken  as  true, 
and  no  proof  thereof  shall  be  required." 
W.  Va.  Code,  ch.  125,  §  36. 

This  statute  is  construed  in  the  fol- 
lowing cases  cited  in  inverse  chrono- 
logical order:  Newlon  v.  Wade,  43  W. 
Va.  283,  27  S.  E.  244;  Paxton  v.  Pax- 
ton,  38  W.  Va.  616,  18  S.  E.  765;  Ka- 
nawha Lodge  V,  Swann,  37  W.  Va.  176, 
16  S.  E.  462;  Bierne  v.  Ray,  37  W.  Va. 
571,  16  S.  E.  804;  Elliott  v.  Trahern, 
35  W.  Va.  634,  14  S.  E.  223;  Cunning- 
ham V.  Hedrick,  23  W.  Va.  579. 

A  prior  but  similar  statute,  to  the 
above,  was  applied  in  Richardson  v. 
Donehoo,  16  W.  Va.  685;  Anderson  v. 


Nagle,  12  W.  Va.  98;  Gardner  v.  Land- 
craft,  6  W.  Va.  36;  Dickinson  v,  R. 
Co.,  7  W.  Va.  390;  Warren  v.  Syme. 
7  W.  Va.  476;  Forqueran  v.  Donnally, 
7  W.  Va.  114;  Baker  v.  Oil  Tract  Co.,  7 
W.  Va.  454;  Jones  v,  Cunningham, 
7  W.  Va.  707;  Laidley  v.  Kline,  8  W. 
Va.  218;  Middleton  v,  Selby,  19  W. 
Va.  167;  Snyder  v,  Martin,  17  W.  Va. 
276. 

2.  Answer  Not  on  Oath. 
Certification   by    Unauthorized   Per- 
son.— An   unsworn   answer  is  not  evi- 
dence for  the  defendants  for  any  pur- 

!  pose.  And  in  the  case  of  Sitlingtons 
\v.  Brown,  7  Leigh  274,  it  was  decided 
!4hat  a  paper  purporting  to  be  an  an- 
swer, but  which  was  not  certified  by 
any  person  authorized  by  law  to  ad- 
minister oath,  was  altogether  defective, 
and  of  no  evidence  in  the  cause. 

Answer  of  Corporation. — As  a  corpo- 
ration cannot  be  sworn,  it  must  put 
in  its  answer  under  its  common  seal 
only.  Not  bemg  sworn  to,  it  is  not 
evidence  for  the  corporation,  though 
responsive  to  the  bill;  but  it  puts  in 
issue  the  allegations  of  the  bill  to 
which  it  responds;  and  this  as  well 
upon  a  motion  to  dissolve  the  injunc- 
tion, as  upon  the  hearing.  B.  &  O. 
R.   Co.  V.   Wheeling,   13   Gratt.   40. 

3.  Effect  of  Waiving  Oath  to  Answer. 
"If  the  complainant  in  a  suit  in  eq- 
uity shall,  in  his  bill,  waive  an  answer 
under  oath,  or  shall  only  require  an 
answer  under  oath,  with  regard  to 
certain  specified  interrogatories,  the 
answer  of  the  defendant,  though  under 
oath,  except  such  part  thereof  as  shall 
be  directly  responsive  to  such  interrog- 
atories, shall  not  be  evidence  in  his 
favor,  unless  the  cause  be  heard  upon 
bill  and  answer  only;  but  may,  never- 
theless, be  used  as  an  affidavit  with  the 
same  effect,  as  heretofore  upon  a  mo- 
tion to  grant  or  dissolve  any  injunc- 
tion, or  upon  any  other  incidental  mo- 
tion in  the  cause;  but  this  shall  not 
prevent  a  defendant  from  testifying  in 
his  own  behalf,  where  he  would  other- 
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wise  be  a  competent  witness."  Va. 
Code,  §  3281. 

Express  Waiver  Necessary. — Con- 
struing this  statute,  Lewis,  P.,  deliv- 
ering the  opinion  in  Throckmorton  v. 
Throckmorton,  86  Va.  770,  11  S.  E. 
289,  said:  "Our  statute  (Va.  Code.  § 
3281),  permitting  a  complainant  in  eq- 
uity to  waive  in  the  bill  an  answer 
under  oath,  is  taken  from  the  amend- 
ment to  the  forty-first  rule  of  practice 
for  the  federal  courts  of  equity,  and 
in  Conley  v.  Nailor,  118  U.  S.  127,  it 
was  decided,  construing  that  amend- 
ment, that  when  the  bill  neither  de- 
mands nor  expressly  waives  an  answer 
under  oath,  and  the  defendant  answey 
under  oath,  the  an<iwer,  responsive  to 
the  bill,  is  evidence  in  hi?  behalf,  con- 
clusive if  not  contradicted.  If  a  plain- 
tiflf  in  eqinty,  it  was  .said,  is  unwilling 
that  the  answer  shall  be  evidence 
against  him.  he  must  expressly  waive 
the  oath  of  the  defendant  in  his  bill." 

In  Regard  to  Commissioner's  Report. 
— Where  bill  to  enjoin  sale  under  trust 
deed  alleges  that  a  certain  debt  was 
embraced  in  the  trust  deed,  and  the 
answer  denies  the  allegation,  though 
the  answer  on  oath  is  waived,  and  the 
master's  report  sustains  the  denial  and 
is  supported  by  the  plaintiff's  admis- 
sions elsewhere,  the  report  should  be 
confirmed.  Adkins  v.  Edwards,  83  Va. 
300,  2   S.    E.   435. 

In  Amended  Bill. — Where  an  origi- 
nal bill  does  not  waive  an  answer,  and 
the  latter  is  filed  under  oath,  the  plain- 
tiff cannot  deprive  the  defendant  of  the 
benefit  of  his  sworn  answer  by  filing 
an  amended  bill  waiving  such  oath. 
Throckmorton  v.  Throckmorton,  86 
Va.  769,  11   S.   E.  289. 

Former  Rule. — Prior  to  the  passage 
of  the  above  quoted  statute  it  was  the 
settled  rule  in  Virginia,  that,  even 
though  the  complainant  in  his  bill  ex- 
pressly waive  the  oath  to  the  respond- 
ent's answer,  yet  that  he  could  not.  by 
thus  disclaiming  the  benefit  of  a  dis- 
covery,  deprive   the   defendant   of  his 


right  to  answer  under  oath  and  have 
the  advantage  of  such  answer  as  evi- 
dence in  his  favor,  so  far  as  responsive 
to  the  bill.  Sec  Jones  v,  Abraham,  75 
Va.  466;  Fant  v.  Miller,  17  GratL  187; 
Thornton  v.  Gordon,  2  Rob.  719;  Bar- 
ton's Ch.   Pr.   (2d  Ed.)  418. 

Burden  of  Proof  on  Complainant. — 
The  ^enial  of  an  answer,  though  an  an- 
swer under  oath  be  waived,  consti- 
tutes a  traverse  of  the  allegations  of 
the  bill,  and  throws  upon  the  com- 
plainant the  proof  of  the  charge.  Mill- 
hiser  v.  McKinley,  98  Va.  207,  35  S. 
E.  446;  Jones  v.  Christian,  86  Va,  1032, 
11  S.  E.  984. 

4.   Knowledge  of  Defendant. 

In  Tabb  v.  Cabell,  17  Gratt.  160,  it 
was  held  that  though  there  is  no  rep- 
tcation  to  an  answer,  yet  the  aver- 
ment of  a  fact  of  which  the  defendant 
could  have  had  no  personal  knowledge, 
will  not  be  held  conclusive  of  it,  and 
the  testimony  of  one  witness  for  the 
plaintiflF  will  be  sufficient  to  disprove 
such  averment.  See  also,  Jones  v. 
Abraham.  75  Va.  469;  Kinchcloc  v. 
Kincheloe,  11  Leigh  393.  And  see  post, 
**  Evidence  Necessary  to  Overcome 
Answer,"    XIII,    F. 

In  a  Proceeding  Devisavit  Vel  Non. 

— Unless,  in  such  a  proceeding,  the  bill 

specially    calls    for    a    discovery    from 

the    defendant,    and    unless    the    facts 

answered  be  within  his  special  knowl- 

!  edge,  his  answer  is  not  evidence  in  his 

•  favor    even    though    responsive.      Kin- 

;  cheloe    v.    Kincheloe,     11     Leigh     393; 

i  Coalter  v.  Bryan,  1  Gratt  40;  Malone 

\v,  Hobbs,  1  Rob.  369. 

|e.    on    MOTION   TO    DISSOLVE 

j         INJUNCTION. 

I     See   the   title   INJUNCTIONS. 

I  General  Rule. — In  Shonk  v.  Knight, 
12  W.  Va.  683,  there  was  a  motion,  on 
bill  and  answer,  to  dissolve  an  injunc- 
j  tion.  Held,  "The  answers  fully,  fairly, 
r  plainly,  distinctly  and  positively  deny 
i  the  allegation,  and  therefore,  according 
I  to  the  general  rule  laid  down  by  this 
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court  in  Hayzlett  v.  McMillan,  11  W. 
Va.  464,  the  court  on  the  coming  in  of 
such  answers,  ought  to  have  dissolved 
the  injunction,  if,  asVas  the  case,  the 
allegations  of  the  bill  were  unsup- 
ported by  proof.  It  is  true  there  are 
various  exceptions  to  this  general  rule, 
as  where  the  plaintiff  would  lose  all 
the  benefit  which  would  otherwise  ac- 
crue to  him  should  he  finally  succeed 
in  the  cause,  or  where  the  facts  dis- 
closed by  the  bill  and  answer  afford 
strong  presumption  that  the  plaintiff 
will  establish  his  claim  for  relief  on 
the  parol  hearing,  and  it  appears  that 
he  would  suffer  great  and  immediate 
injury  by  a  dissolution  of  the  injunc- 
tion, or  when  a  dissolution  of  the  in- 
junction would  in  effect  amount  to  a 
complete  denial  of  the  relief  sought  by 
the  bill.  In  these  and  some  other 
cases  it  would  be  proper  to  continue 
the  injunction  till  the  hearing.**  See 
also.  North  v.  Perrow,  4  Rand.  1; 
Thornton  v,  Gordon,  2  Rob.  719;  Ho- 
gan  V,  Duke,  20  Gratt.  244;  Deloney 
V.  Hutcheson,  2  Rand.  183;  Moore  v. 
Steelman,  80  Va.  340;  Thomas  v.  Rowe, 
2  Va.  Dec.  113;  Motley  v.  Frank,  87 
Va.  432,  13  S.  E.  26;  Spencer  v,  Jones, 
85  Va.  174,  7  S.  E.  180;  Muller  v.  Stone, 
84  Va.  838.  6  S.  E.  223;  Va.  Code,  § 
3281;  Rosset  v.  Greer,  3  W.  Va.  1. 

Where  the  allegations  of  a  bill  of 
injunction  are  denied  in  the  answer, 
and  no  proof  of  them  is  offered,  the 
bill  must  be  dismissed.  Sneed  v.  Smith, 
1  Pat.  &  H.  46;  Wise  v.  Lamb,  9  Gratt. 
294. 

On  a  motion  to  dissolve  an  injunc- 
tion, statements  of  fact  contained  in  an 
answer  that  is  sworn  to  should  be 
taken  as  true  in  the  absence  of  evi- 
dence to  the  contrary.  Hudson  v.  Bar- 
ham,  101  Va.  63,  43  S.  E.  189. 

Insufficient  Denial. — Where  a  bill 
sets  forth  a  contract  and  the  plain- 
tiffs construction  thereof,  and  the  an- 
swer admits  the  contract  and  claims 
under  it,  but  denies  the  correctness  of 
the  plaintiffs  construction,  this  is  not 


such  a  denial  as  per  se,  entitles  the 
respondent  to  a  dissolution  of  the  pend- 
ing injunction.  Hughes  v.  Tinsley,  80 
Va.  259. 

New  Matter  Set  Up  in  Answer. — 
Where  the  equity  of  a  bill  of  injunc- 
tion is  not  denied,  but  a  new  equity 
is  set  up  by  the  answer,  to  repel  or 
avoid  it,  such  answer,  read  as  an  affi- 
davit on  a  motion  to  dissolve,  is  not 
sufficient,  of  .itself,  to  support  the  mo- 
tion. Noyes  v,  Vickers,  39  W.  Va.  30, 
19  S.  E.  429;  Kerr  v.  Hill,  27  W.  Va. 
607;  Atkinson  v,  Beckett,  36  W.  Va. 
438,  15  S.  E.  179;  Hughes  v,  Tinsley, 
80  Va.  259. 

F.     EVIDENCE    NECESSARY    TO 

OVERCOME  ANSWER. 
1.    General  Rule. 

"  'The  general  rule,*  says  Chief  Jus- 
tice Marshall,  'that  either  two  witnesses 
or  one  witness  with  corroborating  cir- 
cumstances will  be  required  to  outweigh 
an  answer  asserting  a  fact  responsively 
to  a  bill,  is  admitted.  The  reason  upon 
which  the  rule  stands  is  this:  The 
plaintiff  calls  upon  the  defendant  to  an- 
swer an  allegation  he  makes,  and 
thereby  admits  the  answer  to  be  evi- 
dence. If  it  is  testimony,  it  is  equal 
to  the  testimony  of  any  other  witness; 
and  as  the  plaintiff  cannot  prevail  if 
the  balance  of  proof  be  not  in  his  favor, 
he  must  have  circumstances  in  addition 
to  his  single  witness,  in  order  to  turn 
the  balance.  But,'  he  adds,  'certainly 
there  may  be  evidence  arising  from  cir- 
cumstances stronger  than  the  testi- 
mony of  any  single  witness.*  Clark  v. 
Van  Riemsdyk,  9  Cranch  158,  160.  This 
case,  among  numerous  others,  is  cited 
by  the  editor  (1  Dan.  Ch.  Prac.  843, 
note  7,  4  Amer.  Ed.)  in  support  of  the 
proposition,  that  'where  a  replication  is 
put  in  and  the  parties  proceed  to  a 
hearing,  all  the  allegations  of  the  an- 
swer which  are  responsive  to  the  bill 
shall  be  taken  as  true,  unless  they  are 
disproved  by  evidence  of  greater 
weight  than  the  testimony  of  a  tingle 
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witness,  and  that  'this  may  result  from 
the  testimony  of  two  witnesses;  or  of 
one  with  corroborating  circumstances; 
or  from  corroborating  circumstances 
alone;  or  from  documentary  evidence 
alone.* "  Jones  v.  Abraham,  75  Va. 
470;  Moore  v.  Ullman,  80  Va.  307. 

"There  is  nothing  better  settled  than 
that  where  the  answer  is  responsive  to 
the  bill,  it  is  to  be  taken  as  true,  un- 
less it  be  contradicted  by  two  wit- 
nesses or  by  one  witness  and  corrob- 
orating circumstances.  2  Tuck.  Com., 
book  3,  p.  502,  and  cases  cited.  The 
rule  is  thus  broadly  laid  down  by  Story: 
*In  every  case  the  answer  of  the  de- 
fendant to  a  bill  filed  against  him  upon 
any  matter  stated  in  the  bill  and  re- 
sponsive to  it,  is  evidence  in  his  own 
favor.  Nay,  the  doctrine  of  equity 
goes  farther,  for  not  only  is  such  an 
answer  proof  in  favor  of  defendant,  as 
to  the  matters  of  fact  of  which  the  bill 
seeks  a  disclosure  from  him;  but  it 
is  conclusive  in  his  favor,  unless  it  is 
overcome  by  the  satisfactory  testimony 
of  two  opposing  witnesses,  or  of  one 
witness  corroborated  by  other  circum- 
stances and  facts,  which  give  to  it  a 
greater  weight  than  the  answer,  or 
which  are  equivalent  in  weight  to  a 
second  witness.*  2  Story*s  Eq.,  §  1528. 
In  the  absence  of  such  opposing  testi- 
mony, the  court  will  neither  make  a 
decree,  nor  send  the  case  to  be  tried  at 
law;  but  will  simply  dismiss  the  bill. 
This  is  strongly  illustrated  by  two 
cases  recently  decided  by  this  court,  in 
each  of  which  a  decree  in  favor  of  the 
plaintiff  in  such  a  case  was  reversed, 
because  the  court  below,  instead  of  or- 
dering an  issue,  ought  to  have  dis- 
missed the  bill.  Wise  v.  Lamb,  9 
Gratt.  294;  Smith  v.  Betty,  11  Gratt. 
752."  This  was  the  opinion  of  the 
court,  in  Fant  v.  Miller,  17  Gratt.  205. 
See  also,  Beverley  v.  Walden,  20  Gratt. 
154;  Grigsby  v.  Weaver,  5  Leigh  197; 
Carter  v.  Carter,  82  Va.  636;  Elder  v. 
Harris,  75  Va.  72;  Keagy  v.  Trout,  85 
Va.  395,  7  S.  E.  329;  Jones  v.  Christian, 


86  Va.  1031,  11  S.  E.  984;  Morrison  v. 
Grubb,  23  Gratt.  350;  Beale  v.  Hall.  97 
Va.  383,  34  S.  E.  53;  Coldiron  v.  Ashc- 
ville  Shoe  Co..  93  Va.  364,  25  S.  E. 
238;  Bowman  v.  Price,  1  Va.  Dec.  35; 
Leachman  v.  Adamson,  5  W.  Va.  443. 

Compare  Goodall  v.  Bullock,  Wythe 
328,  where  it  is  held  that  though  the 
answer  deny  the  allegations  of  a  bill, 
if  a  discovery  be  not  required,  the  de- 
fendant is  not  bound  to  answer  on 
oath,  and  against  his  answer  whether 
on  oath  or  not,  the  testimony  of  one 
credible  witness  will  prevail  over  it. 

Effect  of  Inau£Bcient  Evidence. — If 
an  answer  is  not  contradicted  by  the 
requisite  evidence,  two  witnesses  or 
one  witness  and  corroborating  circum- 
stances, no  issue  should  be  directed, 
but  the  bill  must  be  dismissed.  Carter 
V.  Carter,  82  Va.  624;  Beverley  v.  Wal- 
den,  20    Gratt.    147;    Pryor   v.   Adams, 

1  Call  382. 

Answer  Supported  by  Commission- 
er'a  Report. — An  answer  supported  by 
a  commissioner's  report,  and  acknowl- 
edgments by  the  plaintiff,  will  not  be 
set  aside  by  evidence  of  loose  conver- 
sations between  the  parties,  and  con- 
jectures of  witnesses.  Harris  v.  Ma- 
gee,  3  Call  502. 

Documentary  Evidence  to  Overcome 
Answer. — But  a  positive  witness  to  the 
fact  is  not  necessary  to  outweigh  the 
answer,  and  the  answer  may  be  out- 
weighed by  documentary  evidence  and 
proof  of  facts  and  circumstances,  suffi- 
cient to  produce  conviction  against  the 
truth  of  the  answer.     Roberts  v.  Kelly, 

2  Pat.  &  H.  396;  Norman  v.  Hill,  2 
Pat.  &  H.  676. 

Answer  on  Defendant's  Knowledge. 
— In  Jones  v.  Abraham,  75  Va.  466, 
where  the  answer  did  not  profess  to  be 
on  the  defendant's  own  knowledge,  it 
was  held  to  be  overcome  by  strong 
circumstantial  evidence  alone. 

Evasive  Answer.  — In  Wilkins  v. 
Woodfin,  5  Munf.  184,  an  evasive  an- 
swer has  held  to  be  outweighed  by  the 
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testimony  of  one  witness  and  corrob- 
orating circumstances. 

In  Bills  pf  Discovery.— In  Thompson 
V,  Clark,  81  Va.  428,  in  applying 
the  ordinary  rule  as  to  the  effect  of 
an  answer  to  a  bill  for  discovery  and 
relief,  the  court  continued:  "By  that 
rule  the  answer  is  treated  as  evidence, 
including  its  affirmative  statements  of 
fact  which  are  pertinent  to  the  dis- 
covery sought  by  the  bill,  and  is  con- 
clusive, unless  overcome  by  the  testi- 
mony of  two  opposing  witnesses,  or  of 
one  witness  corroborated  by  other  cir- 
cumstances, or  by  corroborating  cir- 
cumstances or  documentary  evidence 
alone.  Shurtz  v,  Johnson,  28  Gratt. 
657;  Jones  v.  Abraham,  75  Va.  466;  Bell 
V.  Moon,  79  Va.  341;  Moore  v.  Ull- 
man,  80  Va.  307."  See  to  the  same  ef- 
fect, Va.  Code,  §  3281;  Corbin  v.  Mills, 
19  Gratt.  466;  Morrison  v,  Grubb,  23 
Gratt.  342;  Maupin  v.  Whiting,  1  Call 
225;  Pryor  v.  Adams,  1  Call  390;  Buck 
V.  Copland,  2  Call  229;  Beatty  v. 
Smith,  2  Hen.  &  M.  396;  Batchelder 
V.  White,  80  Va.  109;  Heffner  v.  Miller, 
2  Munf.  45;  Wise  v.  Lamb,  9  Gratt. 
300;  Powell  v.  Manson,  22  Gratt.  177; 
Statham  v.  Ferguson,  25  Gratt.  39; 
Shurtz  V.  Johnson,  28  Gratt.  664;  Schultz 
V.  Hansbrough,  33  Gratt.  581;  Bullock 
V.  Goodall,  3  Call  49;  Love  v.  Braxton, 

5  Call  537;  Auditor  v.  Johnson,  1  Hen. 

6  M.  536;  Ward  v.  Cornett,  91  Va. 
679,  22  S.*  E.  494;  Roberts  v.  Kelly, 
2  Pat.  &  H.  396,  2  Va.  Law  Reg.  681; 
Smith  V.  Smith,  92  Va.  696,  24  S.  E. 
280;  Hoomes  v.  Smock,  1  Wash.  389; 
Kennedy  v.  Baylor,  1  Wash.  162;  Ar- 
nold V,  Welton,  5  W.  Va.  436;  Thorn- 
ton V.  Gordon,  2  Rob.  719;  Low  v. 
Heck,  3  W.  Va.  680. 

2.  Where  the  Rule  Does  Not  Apply. 
Cotrustees. — On  a  bill  filed  against 
two  trustees  charging  notice  to  one,  the 
t-ustee  charged  with  notice  filed  no 
answer  to  the  bill,  though  his  cotrustee 
did,  denying  the  allegations  of  the  bill. 
The  effect  of  this  answer  was  merely 
to  present  an  issue  and  throw  the  bur- 


den of  proof  on  the  complainant.  It 
could  have  no  further  weight.  Chap- 
man V.  Chapman,  91  Va.  397,  21  S. 
E.  813. 

Statutory  Rule. — In  West  Virginia, 
this  subject  is  now  regulated  by  statute 
as  follows:  "When  a  defendant  in  eq- 
uity shall,  in  his  answer,  deny  any  ma- 
terial allegation  of  the  bill,  the  effect 
of  such  denial  shall  only  be  to  put  the 
plaintiff  on  satisfactory  proof  of  the 
truth  of  such  allegation,  and  any  evi- 
dence which  satisfies  the  court  or  jury 
of  the  truth  thereof  shall  be  sufficient  to 
establish  the  same."  Code  of  W.  Va., 
ch.  125,  §  59.  This  statute  is  con- 
strued in  the  following  cases:  Lowry 
V.  Buffington,  6  W.  Va.  249;  Brown  v. 
Knapp,  7  W.  Va.  678;  Nichols  v.  Nich- 
ols, 8  W.  Va.  174;  Hayzlett  v.  McMil- 
lan, 11  W.  Va.  464;  Bronson  v.  Vaughn, 
44  W.  Va.  406,  29  S.  E.  1022;  Jarrett 
V,  Jarrett,  11  W.  Va.  584;  Rogers  v. 
Verlander,  30  W.  Va.  619,  5  S.  E. 
847;  Knight  v.  Nease,  53  W.  Va.  50, 
44  S.  E.  414;  Sansom  v.  Blankenship, 
53  W.  Va.  411,  44  S.  E.  408. 

Section  59,  ch.  125,  W.  Va.  Code, 
applies  as  well  to  answers  to  bills  filed 
prior  to  the  time  the  Code  took  effect, 
in  the  causes  then  pending  and  unde- 
termined, as  to  answers  filed  subse- 
quent to  the  time  the  Code  took  ef- 
fect; although  said  section  lessens  the 
force  and  effect  of  an  answer,  as  evi- 
dence in  the  cause.  Nichols  v.  Nichols, 
8  W.  Va.  175. 

G.    AS  EVIDENCE  AGAINST  AND 

FOR  CODEFENDANTS. 
1.  Against  Codefendant. 

It  is  a  well  established  rule  that  the 
answer  of  one  defendant  is  not  evi- 
dence against  his  codefendant.  This 
rule  is  based  on  the  common  sense 
reason  that  the  defendant  against 
whom  the  answer  is  proposed  to  be 
used  as  evidence  would  not  have  the 
benefit  of  a  cross  examination,  which 
is  the  main  safeguard  of  truth.  Dade 
V.   Madison,   5   Leigh   401;    Hoomes  v. 
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Smock,  1  Wash.  389;  Pettit  v.  Jennings, 
2  Rob.  681;  3  Va.  Law.  Reg.  51;  4  Va. 
Law  Reg.  532;  Segar  v.  Parrish,  20 
Gratt.  672;  Bank  v.  Craig,  6  Leigh  400; 
Ruffner  v,    Hewitt,    14    W.   Va.   746. 

In  Fisher  v.  White,  94  Va.  242,  26 
S.  E.  573,  it  is  said:  "No  rule  is 
better  settled  than  that  the  answer  of 
one  defendant  cannot  be  read  as  evi- 
dence by  the  plaintiff  against  another 
defendant  where  there  is  no  joint  in- 
terest, privity,  fraud,  collusion,  or  com- 
bination between  the  cod'^fendants. 
Dade  v.  Madison,  5  Leigh  401,  1  Dan. 
Ch.  Pr.  841  (5th  Ed.);  1  Greenleaf's 
Ev.,  §  176."  See  also,  Wytheville,  etc., 
Co.  V.  Frick  Co.,  96  Va.  141,  30  S.  E. 
491;  Gilmer  v.  Baker,  24  W.  Va.  72. 
2.    For  Codefendant. 

In  regard  to  whether  the  answer  of 
one  defendant  is  available  as  evidence 
in  favor  of  codefendant,  there  seems 
to  be  some  conflict  among  the  authori- 
ties. Prof.  Minor  in  his  able  treatise 
of  equity  practice  (4  Min.  Inst.  [3d 
Ed.]  1438),  says  that  an  answer  is 
not,  in  general,  available  for  a  co- 
defendant,  and  he  mentions  no 
exceptions  to  the  rule.  Mr.  Barton, 
however,  in  his  authoritative  work  on 
Chancery  Practice  (Barton's  Ch.  Pr. 
[2d  Ed.]  435),  declares  that  under  cer- 
tain circumstances  the  answer  of  one 
defendant  does  enure  to  the  benefit  of 
his  codefendant. 

The  former  of  these  text  writers  re- 
lies upon  the  case  of  Holmes  v.  Smock, 
1  Wash.  392,  for  his  conclusion,  while 
1*he  latter  bases  his  argument  upon 
the  decision  in  Dade  v.  Madison,  5 
Leigh  401;  Pettit  v.  Jennings,  2  Rob. 
697;  Cartigne  v.  Raymond,  4  Leigh 
579. 

It  would,  perhaps,  be  too  presump- 
tuous to  undertake  to  dogmatically  de- 
clare either  the  one  or  the  other  of 
such  eminent  writers  in  the  wrong, 
though  Mr.  Barton's  view  seems  the 
more  consonant  with  sound  principle, 
and  is  sustained  in  Ashby  v.  Bell,  80 
Va.  819,  in  Terry  v,  Fontaine,  83  Va. 


458,  2  S.  E.  743;  and  in  Johnston  v, 
Zane,  11  Gratt.  568;  Frank  v.  Lilicn- 
feld,  33  Gratt.  380. 

Answer  by  Formal  Defendant. — In 
a  suit  against  a  married  woman  where 
her  husband  was  made  a  party  for  con- 
formity, they  each  file  separate  answers. 
Held,  that  the  answer  of  the  husband 
cannot  be  used  as  evidence  for  the 
wife,  though  that  filed  by  the  latter 
can,  so  far  as  responsive  to  the  bill. 
Frank  v.  Lilienfeld,  33  Gratt.  377. 

Where  Interests  Are  Opposite. — ^The 
answer  of  one  defendant  can  neither 
be  read  for  nor  against,  nor  in  any 
way  affect,  any  other  defendant.  They 
are  entirely  distinct  and  unconnected; 
especially  in  a  case  like  this,  where 
the  sureties  and  the  bank  have  oppos- 
ing interests,  each  striving  to  avoid 
a  loss,  which  must  fall  upon  the  one 
or  the  other.  Bank  of  Virginia  v. 
Craig,  6  Leigh  399;  Ruffner  v.  Hewitt, 
14  W.  Va.  746. 

Answer  of  Husband  and  VlUt  in 
Creditor's  Suit. — The  recitals  in  a  deed 
of  settlement  as  to  the  consideration, 
though  admissible  against  a  person 
claiming  under  the  husband,  are  not 
evidence  against  creditors  who  assail 
the  validity  and  fairness  of  the  deed. 
Nor  are  the  answers  of  the  husband 
and  wife  evidence  in  their  favor  in  a 
suit  by  creditors  attacking  the  deed, 
where  no  discovery  is  called  for. 
Flynn  v,  Jackson,  93  Va.  341,  25  S. 
E.  1. 

H.     ANSWER    OF    INFANT     DE- 
PENDANT. 

Section  36,  ch.  125,  W.  Va.  Code,  so 
far  as  it  relates  to  taking  material  al- 
legations of  a  bill,  or  material  allega- 
tions of  new  matter  in  an  answer  con- 
stituting a  claim  for  affirmative  relief, 
as  true,  should  not  be  applied  strictly, 
if  at  all,  to  the  answers  of  infant  de- 
fendants by  guardian,  ad  litem.  Laid- 
ley  V.  Kline,  8  W.  Va.  219. 

I.  ANSWER  OF  ASSIGNOR. 

Under  some  circumstances,  the  an- 
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swer  of  the  assignor  of  a  claim  is  held 
to  be  competent  evidence  against  his 
volunteer  assignee,  in  a  controversy 
between  said  assignee  and  third  per- 
sons. Griffin  v.  Macaulay,  7  Gratt. 
476. 

J.  ANSWER  OF  SPECIFIC  INTER- 
ROGATORIES. 

The  answer  of  a  defendant  to  specific 
interrogatories  in  a  bill,  are  evidence 
for  him;  and  its  statements  must  be 
taken  as  against  the  plaintiff  as  true 
unless  overcome  by  the  requisite  proof. 
Schultz  V.  Hansbrough,  33  Gratt  568. 

K.  WEIGHT  OF  ANSWER  AS  EV- 
IDENCE. 

To  Divorce  Bill. — In  Harris  v,  Har- 
ris, 31  Gratt.  19,  it  was  held  that  the 
answer  to  a  divorce  bill,  excluding  ad- 
missions, is  entitled  to  the  same  weight 
as  evidence  as  in  any  other  suit  in 
chancery. 

Contradicted  on  Material  Points. — 
Where  an  answer  is  disproved  in  sev- 
eral material  points,  such  contradiction 
deprives  it  of  the  weight  which  is  al- 
lowed to  answers  by  the  rules  of  equity 
practice.  Countz  v,  Geiger,  1  Call 
191. 

Contradictions  in  Answer. — ^Where  an 
answer  contains  positive  denials  or 
statements,  which  are  responsive  to  the 
bill,  these  will  not  be  overthrown  by 
any  admissions,  or  contradictions 
which  may  be  found  in  the  answer. 
Neither  will  the  weight  of  the  whole 
answer  be  destroyed,  by  proof  that  the 
defendant  is  unworthy  of  credit,  nor 
by  direct  or  indirect  proof  that  the 
answer  is  false  in  one  or  several  re- 
spects; the  only  effect  of  such  proof 
being  to  destroy  the  weight  of  the  an- 
swer to  the  extent  to  which  it  is  dis- 
proved by  that  amount  of  evidence 
which  is  required  by  the  rule  in  chan- 
cery. See  Fant  v.  Miller,  17  Gratt.  187; 
Powell  V,  Manson,  22  Gratt.  189; 
Broughton  v.  Coffer,  18  Gratt.  196; 
Shannon  v.  McMullin,  25  Gratt.  211. 


Discrctioii  of  Court  as  to  Weight— 

The  court  may  believe  part  of  an  an- 
swer and  disbelieve  another  part, 
though  all  of  it  be  responsive  to  the 
bill.    Mayo  v.  Carrington,  19  Gratt.  74. 

L.       ANSWER      TAKEN      AS      A 
WHOLE- 

In  Morrison  v.  Grubb,  23  Gratt.  342, 
the  respondent  in  his  answer  not  only 
denied  the  allegations  in  the  bill,  but 
made  further  statements.  Held,  that 
the  whole  answer  must  be  taken  to- 
gether. See  also,  Clinch  River  M.  Co. 
V,  Harrison,  91  Va.  130,  21  S.  E.  660. 

M.  AS  EVIDENCE  IN  OTHER 
CAUSES. 

The  answer  of  a  defendant  in  equity, 
is  competent  evidence  against  the  same 
defendant,  in  a  suit  at  law  against  him, 
although  the  plaintiff  at  law  was  not 
a  party  to  the  suit  in  equity.  Hunter 
V.  Jones,  6  Rand.  541;  Wilson  v.  Phoe- 
nix Powder  Mfg.  Co.,  40  W.  Va.  413, 
21   S.   E.   1035. 

In  a  suit  against  parties  claiming 
under  C,  plaintiffs  rely  on  statements 
in  the  answer  of  C  in  another  case. 
The  parties  claiming  under  C  are  not 
estopped  by  these  statements;  but  they 
have  only  the  effect  of  admissions 
or  declarations,  not  made  in  the  plead- 
ings in  the  cause,  and  their  weight  is 
to  be  ascertained  by  the  circumstances 
connected  with  them.  However,  C, 
under  whom  defendant  claims,  having 
stated  in  her  answer  in  another  case, 
that  a  certain  arrangement  was  made 
by  the  consent  of  the  parties  interested, 
the  defendant  must  be  bound  by  this 
admission,  unless  he  can  clearly  estab- 
lish that  it  was  made  under  a  mistake. 
Tabb  V.  Cabell,  17  Gratt.  160. 

In  Ellzey  v.  Lane,  4  Munf.  66,  it 
was  held  that  a  complainant  in  his  sub- 
sequent defense  was  not  authorized  to 
use  as  evidence  his  answer  to  a  prior 
bill  of  review  which  had  been  dismissed 
on  the  ground  that  it  ought  not  to 
have  been  allowed,  the  decree  not  be- 
ing hnal. 
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N.  ADMISSIONS  BY  ANSWER. 
1.   Express  Admissions. 

Express  Admissions  Are  Conclusive. 

— The  admissions  in  an  answer  to  the 
allegations  of  a  bill  are  conclusive,  and 
cannot  be  denied  by  the  defendant  in 
his  proofs.  Shirley  v.  Long,  6.  Rand. 
764.  In  this  case  a  defendant  in  his 
answer  admitted  that  a  slave  claimed 
by  him  as  a  gift  had  always  been  in 
the  possession  of  the  donor.  Held, 
that  he  cannot  be  allowed  to  give  evi- 
dence that  he,  the  donee,  had  the  pos- 
session, for  such  evidence  varies  from 
the  admission. 

F  having  admitted  in  his  answer, 
that  as  to  the  debts  for  which  he  was 
suret-i  he  stood  upon  the  same  footing 
as  the  other  creditors  of  the  first  class 
in  the  deed  of  trust,  he  is  bound  by 
that  admission,  and  must  be  paid  rata- 
bly with  them.  French  v,  Townes,  10 
Gratt.  514. 

Where  answer  of  executor  admits 
assets  sufficient  to  satisfy  decree,  it  is 
not  error  to  decree  against  him  without 
a  previous  account  of  assets.  Sharpe 
V.  Rockwood,  78  Va.  24. 

In  the  case  of  Kerr  v.  Love,  1  Wash. 
172,  a  decree  against  the  defendant  was 
based  entirely  upon  the  admissions  in 
his  answer  without  other  proof. 

Failure  to  Plead  Statute  of  Frauds. 
— When  an  answer  admits  an  agree- 
ment for  the  sale  of  land  as  alleged 
in  the  bill,  though  it  be  oral,  the  de- 
fendant must  plead  the  statute  of 
IFrauds  and  perjuries,  or  the  answer 
must  claim  its  benefit;  otherwise  he 
is  held  to  have  admitted  the  agreement, 
and  renounced  the  statute's  benefit. 
Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220;  Cunningham  v.  Cunning- 
ham, 46  W.  Va.   1,  32  S.   E.  998. 

If  the  answer  denies  generally  the 
making  of  any  such  agreement  as  that 
alleged  in  the  bill,  the  plaintiff  must 
prove  an  agreement  valid  under  the 
statute;  but  if  the  answer  admits  an 
agreement  substantially  the  same  as 
that  alleged  in  the  bill,  and  diflfering 


from  the  agreement  alleged  in  the  bill 
in  points  not  essential,  the  answer  is 
treated  as  admitting  the  agreement, 
and,  unless  the  defense  under  the  stat- 
ute is  made  by  plea  or  answer,  the 
statute  will  not  avail  the  defendant 
Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220. 

2.  Admissions  by  Implication. 
E£Fect  of  General  Denial. — When,  in 

an  answer,  nearly  all  the  material  al- 
legations of  the  bill  upon  which  the 
prayer  for  relief  is  predicated  are  con- 
troverted in  detail,  and  the  respondent 
avers  that  he  has  aimed  to  answer 
fully  each  and  every  allegation,  and 
believes  he  has  done  so,  but,  by  way 
of  general  answer  to  all  such  allega- 
tions as  have  not  been  admitted  or  de- 
nied, says  they  are  untrue,  and  de- 
mands proof  of  the  same,  such  general 
denial,  while  not  sufficient  to  consti- 
tute good  pleading,  if  not  properly  ex- 
cepted to  in  the  court  below  will  be 
considered  by  the  appellate  court  as 
controverting  such  parts  of  the  bill  as 
are  not  specifically  replied  to.  Such 
general  denial  does  not  admit  allega- 
tions attempted  to  be  controverted. 
Sandusky  v.  Faris,  49  W.  Va.  150,  38 
S.  E.  563;  Burlew  v,  Quarrier,  16  W. 
Va.  108;  Core  v.  Bell,  20  W.  Va.  169. 

3.  Effect  of  Not  Answering  Particular 

Allegations. 
General  Rule. —  In  Dangerfield  v. 
Claiborne,  2  Hen.  &  M.  18,  it  was 
said:  "The  rule  in  future  will  be  un- 
derstood as  settled;  that,  where  the 
answer  is  not  responsive  to  a  material 
allegation  of  the  bill,  the  plaintiff  may 
except  to  it  as  insufficient,  or  may  move 
to  have  that  part  of  the  bill  taken  for 
confessed;  but  if  he  does  neither,  he 
shall  not,  on  the  trial,  avail  himself  of 
any  implied  admission  by  the  defend- 
ant; for,  where  the  defendant  does  not 
answer  at  all,  the  plaintiff  cannot  take 
his  bill  for  confessed,  without  an  order 
of  court  to  that  effect,  and  having  it 
served  upon  the  defendant;  and  this 
is  the  only  evidence  of  his  admission. 
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Of  course,  if  this  mod«  of  proceeding, 
as  to  the  confession  of  the  whole  bill, 
be  correct,  it  must  be  equally  correct 
as  to  the  confession  of  any  iJart." 

This  proposition  was  apparently  over- 
ruled in  the  later  decision  of  Page  v. 
Winston,  2  Munf.  298;  Scott  v. 
Gibbon,  5  Munf.  86.  A  close  perusal 
of  the  facts  in  these  cases  will,  how- 
ever, disclose  certain  distinctions,  by 
which  they  may  be  reconciled  with  the 
older  adjudication.  In  both  cases  the 
onus  probandi  lay  upon  the  defendant; 
in  Page  v.  Winston  because  of  the  fact 
that  the  allegation  in  the  bill  was  nega- 
tive; that  something  was  not  done, 
while  in  Scott  v.  Gibbon,,  certain  docu- 
mentary evidence  proved  prima  facie 
that  the  fact  alleged,  and  not  denied, 
was  true.  The  still  more  recent  cases 
adhere  to  the  proposition  laid  down 
in  Dangerfield  v.  Claiborne,  2  Hen.  & 
M.  18.  See  Cropper  v.  Burtons,  5 
Leigh  426;  Coleman  v,  Lyne,  4  Rand. 
454;  Argenbright  v.  Campbell,  3  Hen. 
&  M.  165;  Miller  v.  Argyle,  5  Leigh 
460;  Clinch  River,  etc.,  .Co.  v.  Harrison, 
91  Va.  131.  21  S.  E.  660;  1  Va.  Law  Reg. 
45. 

By  ch.  125,  §  36,  p.  785,  W.  Va.  Code, 
1887,  it  is  provided  that  every  material 
allegation  of  a  bill,  not  controverted 
by  an  answer,  shall  be  taken  as  true. 
The  only  proper  mode  of  controverting 
any  allegation  in  a  bill  is  for  the  an- 
swer to  deny  or  controvert  such  alle- 
gation specifically.  Rogers  v.  Verlan- 
der,  30  W.  Va.  619,  5  S.  E.  847. 

Qualifications. — Where  an  injunction 
is  granted,  and  a  material  fact  is  al- 
leged in  the  bill,  and  not  denied  in  the 


answer,  such  fact  must  be  taken  as  true 
on  a  motion  to  dissolve;  and  no  other 
proof  will  be  required  on  such  motion, 
though  at  the  hearing  the  plaintiff 
would  have  to  bear  the  burden  of  proof. 
Randolph  v.  Randolph,  6  Rand.  198; 
B.  &  O.  R.  Co.  V.  Wheeling,  13  Gratt. 
61;  Ludington  v.  Tiffany,  6  W.  Va.  11. 
If  the  plaintiff  in  equity  call  upon 
the  defendant,  as  assignee  of  a  bond, 
to  say  whether  he  had  notice  of  the 
consideration  thereof,  when  he  received 
the  money  due  thereon;  and,  in  his 
answer,  he  says,  that  he  had  no  such 
notice  when  he  took  the  assignment, 
the  answer  is  not  to  be  considered  as 
admitting  notice  at  the  time  of  re- 
ceiving the  money.  Edgar  v.  Donnally, 
2   Munf.   387. 

4.   Effect  of  Not  Answering  at  All. 

Whea  bill  alleges  assignment  of  judg- 
ment sued  on  to  plaintiff,  and  it  is  not 
controverted  in  pleadings  or  otherwise, 
it  must  be  taken  as  admitted.  Grose- 
close  V.  Harman,  1  Va.  Dec.  564. 

"A  total  failure  to  answer  admits  the 
whole  bill  to  be  true;  ergo,  a  partial 
failure  to  answer  admits  the  part  un- 
answered to  be  true.  But  in  the  case 
of  a  total  failure,  the  party  is  in  con- 
tempt; and  yet  such  steps  are  taken, 
as  are  calculated  to  warn  him  of  the 
effects  of  his  contumacy.  Whereas, 
when  he  answers,  and  no  exception  is 
taken  to  his  answer  as  insufficient,  he 
has  no  notice  that  hereafter,  at  the 
hearing,  certain  facts  will  be  relied  on 
as  proved  because  he  has  not  expressly 
noticed  and  negatived  them  in  his  an- 
swer." Per  Carr,  J.,  in  Coleman  v. 
Lyne,  4  Rand.  456. 


Antenuptial  Contracts  or  Settlements. 

See  the  title  MARRIAGE  CONTRACTS  AND  SETTLEMENTS. 


Anti  Trust  Laiw-, 

See  the  title  MONOPOLIES. 


ANY.— In  Warders  v.  Arell,  2  Wash.  299,  it  is  said:  **Thcn  follows  the 
effect  of  a  tender  and  refusal,  and  the  words,  *any  of  the  said  bills*  compre- 
hend each  class  before  mentioned,  and  cannot  be  confined  to  any  one  of 
them." 

Any  Case. — A  statute  provided  that  a  jury  might  in  any  case,  at  the  request 
of  either  party  be  taken  to  view  the  premises.  It  was  held  that  any  case  in- 
cluded a  criminal  case.  The  court  says:  "If  the  words  *in  any  case*  are  to 
be  construed  as  not  applying  both  to  civil  and  criminal  cases,  which  class  is 
to  be  excluded?  Would  it  not  be  as  grave  an  evasion  of  the  province  of  the 
legislature  to  say,  by  judicial  interpretation,  civil  cases  only  were  in  the  con- 
templation of  the  framers  of  the  statute,  as  it  would  be  to  hold  that  criminal 
cases  only  were  within  its  purview?  Is  it  not  safer  to  do  no  violence  to  the 
language  employed,  to  give  to  the  words  used  in  their  natural  meaning  and 
effect,  and  to  hold  that  the  phrase  *any  case*  covers  all  cases  to  be  tried  by  a 
jury?  There  is  nothing  in  the  phraseology  of  the  statute  that  confines  its 
operation  either  to  civil  or  criminal  cases,  but  both  are  included."  Litton  v. 
Com.  (Va.),  44  S.  E.  923.     See  generally,  the  title  JURY. 

Any  Contract.— Section  7,  ch.  64,  Acts  1882  (Warth's  Code  1887,  ch.  75), 
gives  a  lien  on  all  the  real  estate  and  personal  property  of  any  incorporated 
company  doing  business  in  this  state  to  every  workman,  laborer,  or  other 
person  who  does  any  work  or  performs  any  labor  for  such  company  by  virtue 
of  any  contract,  written,  verbal,  express,  or  implied,  with  such  company,  for 
the  value  of  the  work  so  done  or  labor  so  performed.  The  meaning  of  this 
section  cannot  be  extended  to  embrace  persons  who  have  no  privity  of  con- 
tract with  the  company,  but  must  be  confined  to  those  who  have  such  con- 
tract, and  who,  by  virtue  thereof,  do  the  work  and  perform  the  labor  for  which 
the  lien  is  claimed.  The  court  said:  *'Any  contract  does  not  mean  anybody's 
contract  with  the  company,  but  refers  to  the  kind  of  contract,  whether  written 
or  verbal,  express  or  implied;  in  support  of  which  meaning,  see  Mornan  v, 
Carroll,  35  Iowa  22."  Richardson  v,  Norfolk,  etc.,  R.  Co.,  37  W.  Va.  641,  17  S. 
E.  196. 

Any  Game. — A  statute  provided  as  follows:  "If  a  free  person,  by  playing 
or  betting  at  any  game  or  wager,  elsewhere  than  at  a  public  place,  lose  or 
win,  within  twenty-four  hours,  a  greater  sum.  or  anything  of  greater  value, 
than  twenty  dollars,  he  shall  be  punished  as  in  the  preceding  section."  In 
construing  this  provision  the  court  said:  "This  section  plainly  applies  to  any 
game  whatever,  without  exception.  That  is  the  express  meaning  of  the  words 
*any  game  or  wager*  standing  by  themselves.  In  the  Va.  Code  of  1819  the 
words  are  'any  game  or  wager  whatsoever.*  But  this  word  'whatsoever,* 
though  emphatic,  was  unnecessary  to  express  the  plain  meaning  of  the  other 
words  without  it,  and  was,  therefore,  dropped  in  the  present .  Code."  Neal  v. 
Com.,  22  Gratt.  921.     See  generally,  the  title  GAMING. 

Any  Goods. — In  Tischler  v,  Hofheimer,  83  Va.  35,  4  S.  E.  370,  it  is  said: 
"Now,  the  words  'any  goods,*  when  used  in  letters  of  credit,  has  repeatedly 
been  construed  as  affording  evidence  of  a  continuing  guaranty,  where  the 
order  contained  no  limitation  as  to  time.*'  See  the  titles  GUARANTY; 
LETTERS  OF  CREDIT. 

Any  More« — ^Testator  having  realty  of  his  own  inheritance,  and  personalty 
part  acquired  in  his  own  right  and  part  in  right  of  his  wife,  devises  all  his 
worldly  estate,  in  manner  following:  All  the  profits  of  my  estate,  after  pro- 
viding genteel  support  for  my  wife  and  daughter,  to  be  applied  to  my  debts; 
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and,  after  debts  paid,  I  wish  my  estate  kept  together  for  mutual  benefit  of 
my  wife  and  daughter,  till  my  daughter  attain  full  age  or  marry,  or  my  wife 
wish  a  division  or  marry.  After  which  I  wish  my  estate  divided  in  the  follow- 
ing manner:  I  leave  my  wife  one-half  the  land  I  live  on,  and  one-half  of  my 
estate,  during  her  life.  If  my  wife  die  without  any  more  issue,  the  whole  of 
my  estate  to  revert  to  my  daughter;  and  if  my  daughter  die  without  issue» 
the  whole  of  my  estate  to  revert  to  my  wife;  and  if  they  both  die  without 
issue,  then  that  part  of  my  estate  which  came  to  my  wife,  to  revert  to  her 
brothers  and  sisters  that  may  then  be  living,  and  the  balance  of  my  estate  to 
revert  to  my  brother  J.  or  to  his  heirs,  if  any;  if  none  to  be  equally  divided 
between  my  two  half-brothers.  If  my  wife  marry  and  again  have  issue,  I 
wish  her  to  have  the  disposal  of  the  whole  of  the  property  that  came  by  her. 
In  construing  this  will  the  court  said:  "In  every  instance  in  which  the  ex- 
pression *die  without  issue'  occurs  it  is  used  indefinitely;  and  the  words  'with- 
out any  more  issue'  applied  to  the  wife,  have  the  same  effect  as  *die  without 
issue'  applied  to  the  daughter;  any  more  referring  to  the  future  issue  of  the 
wife,  since  she  could  not  die  without  issue  generally,  as  long  as  the  daughter 
or  any  of  her  issue  existed.  Accordingly,  those  words  are  dropped  in  the  ulti- 
mate limitation,  where  that  discrimination  was  neither  necessary  nor  proper, 
as  the  event  upon  which  that  was  to  take  effect,  was  the  death  of  both  with- 
out issue."  Jiggetts  v.  Davis,  1  Leigh  395. 
Any  Other.— See  OTHER. 

APART  FROM. — A  certificate  that  a  married  woman  was  examined  sepa- 
rately and  out  of  hearing  of  her  husband  was  held  equivalent  to  statutory 
form  apart  from  her  husband.  McClanachan  v.  Siter,  2  Gratt.  280.  See  also» 
Blair  v.  Sayre,  29  W.  Va.  604,  2  S.  E.  101.  And  see  the  title  ACKNOWL- 
EDGMENTS, ante,  p.  104. 

i\potKecarie8. 

See  the  title  DRUGGISTS. 

APPARENT  EASEMENTS.— See  the  title  EASEMENTS. 

In  Scott  V.  Moore,  98  Va.  680,  37  S.  E.  342,  it  is  said:  **That  case  is  relied 
on  to  support  a  technical  distinction  which  has  in  some  cases  been  recognized 
between  what  are  called  'apparent  and  continuous  casements'  and  *discontiniH 
ous  casements,*  the  former  being  defined  to  be  those  constant  and  visible;  and 
the  latter  those  which  are  only  visible  in  their  exercise;  the  contention  being 
that  an  easement  of  way  is  not  an  apparent  and  continuous  casement,  and 
therefore  cannot  be  presumed  to  pass  as  incident  to  grant."  The  case  referred 
to  is  Hardy  v.  McCullough,  23  Gratt.  259. 

APPARENT  ERROR.— In  Henry  v.  Davis,  13  W.  Va.  253,  it  is  said:  "And 
by  error  apparent  is  meant,  such  as  appears  upon  the  face  of  the  proceedings, 
and  that  includes  all  that  was  involved  in  the  issue." 
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APPEAL  AND  ERROR 

I.  General  Principles,  427. 

A.  Review  as  a  Matter  of  Rifcht,  427. 

1.  In  General,  427. 

2.  Legislative  Power  as  to  Causes  and  Courts,  428. 

a.  General  Rule,  428 

b.  Establishment  of  Special  Courts  of  Appeal,  429. 

3.  Proceedings  in  Which  Appeals  Are  as  of  Right,  429. 

a.  Controversies  Concerning  Roads,  429. 

b.  Controversies  Concerning  Wharves,  429. 

c.  Controversies  Concerning  Mills,  430. 

d.  Appointment  or  Qualification  of  Personal  Representative,  43(X 

e.  Judgment  on  Forthcoming  Bond,  430. 

4.  Remedy  for  Refusal  Where  Matter  of  Right,  430. 

B.  Necessity  for  Existence  of  Real  Controversy,  430. 

C.  Considered  as  New  Actions.  431. 

D.  Effect  of  Change  in  Law  While  Suit  Pending,  432. 

II.  Definitions  and  General  Consideration  of  Various  Modes 
of  Review,  432. 

A.  Definition  and  Nature,  432. 

1.  Writ  of  Error,  432. 

2.  Appeal,  433. 

3.  Supersedeas,  433. 

4.  Writ  of  Error  Coram  Vobis,  434. 

5.  Certiorari,  434. 

B.  Distinctions.  434. 

1.  Appeal  and  Writ  of  Error,  434. 

2.  Appeal  and  Bill  of  Review,  436. 

3.  Writ  of  Error  and  Certiorari,  436. 

4    Habeas  Corpus  Not  a  Substitute  for  Writ  of  Error  or  Certiorari,  436. 

III.  Appealable  Judgments,  Orders  and  Decrees,  437. 

A.  Appealability  as  Dependent  on  Finality  of  Decision,  437. 

1.  In  General,  437. 

2.  What  Are  Final  Judgements  and  Decrees  within  Rule,  437. 

3.  Applications  of  Rule  in  Particular  Instances,  438. 

a.  Decisions  Held  Final  and  Appealable,  438 

b.  Decisions  Held  Not  Final  and  Unappealable,  439. 

B.  Interlocutory  Decrees,  442. 

1.  In  General,  442. 

2.  Suspension  of  Execution  as  Substitute  for  Appeal,  443. 

3.  Statutory  Provisions.  443. 

a.  General  Statement  of  Provisions,  443. 

b.  D:cree  or  Order  as  to  Dissolution  of  Injunctions,  444. 

c.  Decree  or  Order  Requiring  Money  to  Be  Paid,  444. 

d.  Decree  or  Order  Requiring  Possession  or  Title  of  Property  to 

Be  Changed,  444. 

e.  Decree  or  Order  Adjudicating  Principles  of  Cause,  445. 

C.  Character  of  Proceedings,  450. 

1.  Generally,  450. 

Award  of  Arbitrators.  451. 
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3.  Bastardy  Proceedinsrs,  451. 

4.  Certiorari  Cases,  451. 

5.  Condemnation  Proceedinsfs,  451. 

6.  Contempt  Proceedings,  452. 

7.  Contested  Election  Cases,  452. 

8.  Criminal  Cases,  452. 

9.  Decision  on  Motion  to  Qnash  or  Issne  Execution,  452. 

10.  Decision  of  Circuit  Court  on  Claim  Disallowed  by  Auditor,  453. 

11.  Disbarment  Proceedings,  453. 

12.  Ex  parte  Allowances  to  Attorney,  453. 

13.  Ex  parte  Vacation  Order,  453. 

14.  Habeas  Corpus  Cases,  453. 

15.  Mandamus  Cases,  453. 

16.  Order  of  Removal  to  United  States  Courts,  453. 

17.  Order  Appointing  or  Displacing  Guardian,  453. 

18.  Prohibition  Proceedings,  453. 

19.  Quo  Warranto  Proceedings,  454. 

20.  Refusal  to  Order  Surveyor's  Report  to  Be  Recorded,  454. 

21.  Refusal  of  I^eave  to  Sue  in  Forma  Pauperis,  454. 

22.  Tax  Valuation,  454. 

D.  Matters  of  Discretion,  455. 

1.  In  General,  455. 

2.  Applications  of  Rule  in  Particular  Instances,  455. 
E    Judgments  by  Confession,  464. 

F.  Default  Judgments  and  Decrees,  464. 

G.  Void  Decrees,  465. 
H.  Consent  Decree,  466. 

IV.  Who  May  Appeal,  466. 

A.  Parties  Only,  466. 

B.  Who  Are  Parties.  468. 

C.  Must  Be  Aggrieved,  470. 

1.  General  Rule,  470. 

2.  Applications  of  Rule,  471. 

3.  Effect  of  Forfeiture  of  Interest  after  Judgment,  472. 

4.  Effect  of  Assignment  of  Interest,  472. 

5.  Appeal  by  Successful  Party,  473. 

D.  The  Commonwealth,  473. 

1.  In  Criminal  Cases,  473. 

2.  In  Revenue  Cases,  473. 

3.  On  Petition  for  Proceeds  of  Sale  of  Forfeited  Vessels,  474. 

4.  In  Habeas  Corpus  Proceedings,  474. 
E-  Joint  Appeals,  474. 

F.  Estoppel  to  Appeal,  474. 

V.  Jurisdiction  of  Supreme  Court  of  Appeals,  475. 

A.  Constitutional  and  Statutory  Provisions,  475. 
B    Jurisdiction  Dependent  Upon  Statute,  476. 

C.  Jurisdiction  Must  Appear  Affirmatively,  476. 

D.  Burden  of  Proof,  476. 

E.  Jurisdiction  Where  Matter  in  Controversy  Is  Merely  Pecuniary,  477. 

1.  Provisions  Stated,  477. 
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a.  In  Virsrinia,  477. 

b.  In  Wc«t  Virfirinla,478. 

2.  ProvisioQS  Constrned  knd  Applied,  479. 

a    Meaninsr  of  Term  "Matter  in  Controreny/'  479. 

b.  Coata  Not  Conaidered,  481. 

c.  Incluaion  of  Intereat,  481. 
.  d.  Debt  ao'l  Expenaea,  482. 

e.  Damagea,  482. 

f.  Effect  of  Aaikignment,  482. 

g.  Teat  Where  Plaintiff  Delow  Is  Appellant,  483. 
h.  Teat  Where  Defendant  Below  Is  Appellant,  484. 

L  Appeala  in  Repreaentative  Capacity,  485. 
j.  Application  of  Rule  in  Particular  Suita,  486. 

(1)  Suits  to  Subject  Property  to  Lien  of  Judgment,  486. 

(2)  Suits  to  Set  Aside  Fraudulent  Conveyancea,  486. 

(3)  Consolidated  Claima,  487. 

(4)  Penal  Bonds,  489. 

3.  Controversy  of  Jurisdictional  Amount  Must  Be  Continued  in  Ap- 

pellate Court,  489. 
F.  Jurisdiction  Where  Mattera  Not  Merely  Pecuniary,  490. 
1.  Meaning  of  Term,  490. 
2   Must  Be  Directly  the  Subject  of  Controreray,  490. 

3.  Controreraiea  Touching  the  Title  or  Boundariea  of  Land*  491. 

a.  In  General,  491. 

b.  Unlawful  Detainer,  491. 

c.  Estate  Taken  under  Will,  491. 

d.  Decree  Allowing  Widow  Homestead,  491. 

e.  Judgment  Removing  Trustee  of  Land,  491. 

f.  Estate  by  Elegit,  491. 

g.  Suits  to  Set  Aside  Deeds  aa  Fraudulent,  49L 
h.  Suits  to  Enforce  a  Lien  on  Land,  492. 

i.  Decree  Ordering  the  Sale  of  Land,  492. 

4.  Right  to  Levy  Tolls  or  Tazea,  492. 

5.  Controversies  Touching  a  Franchiae,  493. 

6    Controveraiea  Touching  the  Constitutionality  of  a  Law,  493. 

7.  Controveraiea  Touching  the  Probate  of  Willa,  494. 

8.  Controveraiea  Touching  Milla,  494. 
9    Mandamua  Cases,  494. 

10.  Certiorari  Caaea,  494. 
11    Injunctions,  495. 

VI.  Limitations,  495. 

A.  Law  Governing,  495. 

B.  Changea  in  Law,  496. 

C.  Statutes  Mandatory,  496. 

D.  Statutea  Applicable  to  the  Commonwealth,  496. 
E*  Lachea,  4%. 

F.  Period  of  Limitation,  497. 

1.  Final  Decreea  and  Judgmenta,  497. 

a.  In  Virginia,  497. 

b.  In  Weat  Virginia,  498. 

2.  Interlocutory  Decreea  and  Judgmenta,  4<^ 

3.  Calculation  of  Period,  499. 

G.  No  Inquiry  into  Merits  after  Statutory  Period  Elapaed,  501. 
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VIL  Transfer  of  Cause,  sou 

A.  In  General,  501.  •>  « 

B    Stay  of  Proceedii^a,  502, 

C.  Notice  of  Appeal,  502. 

D.  Petition  for  Appeal,  502. 

1.  Necessity,  502. 

2.  Form  and  Requisites,  502. 

a.  In  General,  502. 

b.  Showing  as  to  Parties  Claiming  to  Be  Aggrieved,  502. 
c  Assignment  of  Error,  503. 

3.  Examination  by  Court  of  Appeals,  503. 

E.  Allowance  of  Appeal  and  Writs  of  Error,  503. 

1.  When  and  by  Whom  Allowed.  503. 

2.  Entry  of  Allowance  on  Record,  505. 

F.  Service  of  Process  upon  Appeal,  Writ  of  Error  or  Supersedeas,  50S. 

G.  The  Record,  505. 

1.  In  General,  505. 

2.  Record  at  Law,  505. 

a.  What  Constitutes,  505. 

(1)  Generally,  505. 

(2)  IllustraUons,  507. 

b.  Effect  of  Certificate  of  Clerk,  510. 

c.  Papers  Merely  Copied  into  the  Record,  510. 

3.  Record  in  Chancery,  512. 

4.  Amendment  of  Record  after  Term  Ended,  514. 

5.  Distruction  of  Record,  515. 
H.  Certiorari,  515. 

VHL  Bonds,  516. 

A.  Suspension  Bond,  516. 

B.  Appeal  Bond,  516. 

1.  Necessity,  516. 

a.  General  Rule,  516. 

b.  Exceptions,  517. 

(1)  Statutory  Provision,  517. 

(2)  Executors  and  Administrators*  517. 

c.  Waiver,  517. 

2.  Nature  and  Effect,  518. 

3.  Effect  of  Failure  to  Give  Bond,  518. 

4.  Time  of  Execution,  519. 

5.  Where  and  by  Whom  Taken,  519b 

6.  By  Whom  Given,  519. 

7.  By  Whom  Prepared,  520. 
&  Obligee,  520. 

9.  Penalty,  620. 

10.  Conditions,  520. 

11.  Sureties,  522. 

12.  Defective  Bond,  523. 

13.  Action  on  Bond,  523.  ,_, 

IX.  VBtet  of  Appeal,  524. 

A.  Law  Goveniiag,  524. 
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B.  Technical  Appeal,  524. 

C.  Writ  of  Error,  526. 

D.  Supenedeaa*  527. 


X.  Abatement  of  Appeal,  529. 

A.  By  Death  of  Party,  529. 

1.  Pending  Appeal,  529. 

a.  Generally,  529. 

b.  Death  of  Appellant,  529. 

c.  Death  of  Appellee,  529. 

d.  Death  of  One  of  Several  Appellants,  530. 

e.  Death  of  One  of  Several  Appellees,  530. 

f.  In  Unlawful  Detainer,  531. 

g.  In  Ejectment,  531. 

h.  Statutory  Provisions,  531. 

2.  Death  of  Appellant  before  Petition  for  Appeal  Presented,  531. 

3.  Death  of  One  of  Several  Appellants  before  Decree,  531. 

4.  Death  of  Appellee  between  Verdict  and  Judgment,  531. 

B.  By  Dissolution  of  Corporation,  531. 

XI.  Dismissal  of  Appeal,  532. 

A.  Constitutes  Valuable  Consideration,  532. 

B.  Grounds,  532. 

C.  Dismissal  by  Cestui  Que  Trust,  534. 

D.  Effect  of  Dismissal,  535. 

XII.  Reinstatement,  535. 

XIII.  Successive  Appeals,  536. 

XIV.  Proceedings  on  Review  in  Court  of  Appeals,  537. 

A.  Transfer  of  Case  to  Another  Place  of  Session,  537. 

B.  Takinsr  Up  Causes  out  of  Turn,  537. 

C.  Lraws  Govern  in  gr  Disposition  of  Case,  537. 

D.  Rule  of  Stare  Decisis,  537. 

E.  Effect  of  E^ual  Division  of  Court,  537. 

F.  Scope,  538. 

1.  In  General,  538. 

2.  Matters  Not  Acted  on  by  Ix>wer  Court,  539. 

3.  Previous  Appealable  Decrees,  540. 

4.  Previous  Decrees  Not  Themselves  Appealable,  541. 

5.  Contempt  Proceedingrs,  541. 

6.  Judgment  Sustaining  Demurrer  to  One  Count,  541. 

7.  Proceedings  Subsequent  to  Appeal,  541. 

8.  Judgment  on  Forthcoming  Bond,  541. 

9.  Appeal  from  Order  Refusing  to  Dissolve  Injunction,  541. 

10.  Two  Causes  Heard  Together,  542. 

11.  Appeal  from  Refusal  to  Allow  Filing  of  Bill  of  Review,  543. 

12.  Appeal  from  Judgment  Quashing  Execution,  543. 

13.  Adjudication  of  Rights  of  Parties  Not  Appealing,  543. 

a.  Where  Parties  Stand  upon  Same  Ground,  543. 

b.  Where  Parties  Stand  on   Different  Grounds  and  Rights  Are 

Separate,  544. 
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(1)  General  Rule,  544. 

(2)  Joint  Jnds^enta,  544. 

14.  Correction  of  Errors  aipainat  Appellee,  545. 

a.  On  CroM  Assignment  of  Error,  545. 

b.  Effect  of  Failure  to  Assign  Error,  546. 

15.  Consideration  of  Questions  between  Appellees,  547. 

16.  Objections  Not  Raised  Below,  547. 

a.  General  Rules,  547. 

(1)  Irregularities  Not'.Going  to  Merits,  547. 

(2)  Substantial  Defects,  548. 

b.  Applications  of  Rules  in  Particular  Instances,  548. 

(1)  Clerical  Mistakes,  548. 

(2)  Want  of  Jurisdiction,  548. 

(3)  Objections  as  to  Parties,  549. 

(4)  Form  of  Action,  551. 

(5)  Suit  by  Next  Friend  without  Sanction  of  Court,  551. 

(6)  Process,  551. 

(7)  Pleadings,  552. 

(a)  Bill  or  Declaration,  552. 

(b)  Plea,  553. 

(c)  Indictment,  Information  or  Presentment,  554. 

(d)  Causes  of  Demurrer  Not  Assigned  Below,  555. 

(8)  Nou  joinder  of  Issue,  555. 

(9)  Affidavits,  556. 

(10)  Notice,  557. 

(11)  Defenses  Not  Raised  Below,  557. 

(12)  Objections  to  Grand  or  Trial  Jury,  558. 

(13)  Objections  as  to  Judge,  Time  and  Form  of  Trial,  559. 

(14)  Competency  of  Witnesses,  559. 

(15)  Evidence.  560. 

(a)  Admission  or  Exclusion,  560. 

(b)  Lrack  of  Evidence,  561. 

(16)  Depositions,  562. 

(17)  Variance,  562. 

(18)  Instructions,  563. 

(19)  Verdict,  564. 

(20)  Excessive  Damages,  564. 

(21)  Nonproduction  of  Exhibits,  565. 

(22)  Failure  to  Refer  Cause  to  Commissioner,  565. 

(23)  Setting  Aside  Order  of  Reference,  565. 

(24)  Setting  Aside  Nonsuit,  565. 

(25)  Compulsory  Joinder  in  Demurrer,  565. 

(26)  Commissioner's  Report,  565. 

(27)  Report  of  Viewers,  569. 

(28)  Want  of  Inquiry  as  to  Funds  in  Hands  of  Executrix,  569. 

(29)  Failure  to  Point  out  Errors  in  Settlement,  569. 

(30)  Defects  in  Vendor's  Title,  570. 

(31)  Failure  to  Record  Decree,  570. 

(32)  Revival  of  Cause,  570. 

(33)  Laches,  570. 

(34)  Exception  to  Receipt  of  Confederate  Money  by  Execn 

tor,  570. 

(35)  Deeds,  570. 
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(36)  Confirmation  of  AMignment  of  Dower,  571. 

(37)  Want  of  Revenue  Stamp,  571. 

(38)  Conditions  of  Insurance  Policj  Not  Printed  in  Statutory 

Form,  571. 

(39)  Material  Alteration  in  Note,  571. 

(40)  Promise  in  Note  to  Pay  Attorney's  Fees,  57l. 

(41)  Absence  of  Indorsement   of  Appeal  on    Justice's    War- 

rant, 571. 

(42)  Assignment   of  Assets    by  Director  to    Pay  Individual 

Debts,  571. 

(43)  That  Conveyance  Is  Fraudulent,  571. 

(44)  Judicial  Sales,  572. 

(45)  Party's  Right  to  Act  as  Administrator,  etc.,  572. 

(46)  Allowance  of  Commissions  to  Administrator,  572. 

(47)  Lack  of  Authority  of  Administrator  to  Sell  Land,  572. 

(48)  Agent  Interested  on  Both  Sides,  572. 

(49)  That   Remedy    against  Persons    Primarily    Liable   Not 

Exhausted,  573. 

(50)  Want  of  Examination  before  County  Court,  573. 

(51)  Refusal  of  Continuance,  573. 

(52)  Denial  of  Leave  to  Amend,  573. 

(53)  Action  of  Trial  Court  in  Requiring  Remittitur,  573. 

(54)  Ruling  of  Court  on  Motion  for  New  Trial,  573. 

(55)  Matters  Which   Might  Have  Been  Corrected  on  Motion 

Below,  574. 
c  Time  of  Making  and  Saving,  575. 
d.  Noting  and  Setting  Down  Exceptions  for  Trial,  575. 
17.  Setting  Up  Claims  for  First  Time  in  Appellate  Court,  576. 
G.  Rulesof  Decision,  576. 

1.  Generally,  576. 

2.  On  Demurrer  to  Evidence,  576. 

3.  Where  Facts  Proved  Arc  Certified,  577. 

4.  Where  Evidence  and  Not  Facts  Certified,  577. 

5.  Where  There  Have  Been  Two  Trials  Below,  578. 

6.  Review  of  Decree  on  Verdict  on  Issue  out  of  Chancery,  580. 

7.  Where  Right  Decree  of  Lower  Court  Reversed  by  Intermediate 

Court,  580. 

8.  Judicial  Notice  of  SUtutes  in  Appellate  Court,  581. 
H.  Reversible  Error,  581. 

1.  General  Rules,  581. 

a.  Must  Be  Manifest  and  Apparent  of  Record,  581. 

b.  Burden  of  Proof,  582. 

c  Must  Be  Prejudicial,  582. 

(1)  In  General,  582. 

(2)  Necessity  for  Prejudice  to  Rights  of  Appellant,  584. 

(3)  Presumptions  as  to  Prejudice,  585. 

(4)  Beneficial  Error,  585. 

(5)  Compensating  Errors,  585, 
d.  Must  Be  Material,  586. 

2.  Applications  of  Rules  in  Particular  Instances,  587. 

a.  Erron  in  Parties,  587. 

b.  Errors  in  Pleadings,  587. 
c  Errors  in  Evidence,  592. 
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(1)  Admission.  592. 

(2)  Eiclusioa,  595. 

(3)  Variance,  597. 

d.  Error*  Occurriusr  at  the  Trial,  597. 

e.  Errors  in  Instrnclions*  600. 

(1)  Giving?,  600. 

(2)  Refusal,  604> 

f .  Errors  in  Verdict,  605. 

g.  Errors  in  Costs,  606. 

h    Errors  in  Chancery  Proceedingrs,  607. 

(1)  Failure  to  Direct  Issue,  607. 

(2)  Premature  Rendition  of  Decree   on  Commissioner's  Re- 

port, 607. 

(3)  Errors  in  Interlocutory  Decrees,  607. 

3.  Errors  Not  Available  on  Appeal,  608. 

a.  Invited  Error,  608. 

b.  Errors  Consented  to,  609. 

c.  Estoppel,  609. 

4.  Effect  of  Statute  of  JeofaUa,  609. 

5.  Release  of  Error,  609. 

I.  Presumptions  on  Appeal,  609. 

1.  General  Rules,  609. 

2.  Applications  of  Rules  in  Particular  Instances,  611. 
J.  Affirmance,  619. 

1.  In  General,  619. 

2.  Where  Evidence  Conflictinfif.  620. 

3.  Decision  Substantially  Ri^ht,  623. 

4.  Where  Reversal  Would  Be  Unavailinsr  to  Complainant,  624. 

5.  Effect  of  Discovery  Since  Appeal  of  Payment  of  Judgment,  624.      . 

6.  Amendment,  624. 

7.  Damages,  627. 

8.  Effect,  628. 
K.  Reversal,  628. 

1.  Entry  of  Such  Judgment  as  Should  Have  Been  Entered  Below,  628. 

2.  Remand,  632. 

a.  When  Cause  Will  Be  Remanded,  632. 

b.  Admission  of  New  Parties  after  Remand,  641. 

3.  Effect,  641. 

4.  Restitution,  642. 

L.  Execution  of  Decree,  644. 

M.  Costs  in  AppeUate  Court,  645. 

N.  Certification  of  Judgment  to  Trial  Court,  645. 

XV.  Conclusiveness  of  Decisions  of  Appellate  Courts,  645. 

A.  Court  of  Appeals,  645. 

1.  In  General,  645. 

2.  On  Questions  of  Jurisdiction,  645. 

3.  On  Ix>wer  Court,  646. 

4.  On  Rehearing,  649. 

5.  On  Bill  of  Review,  650. 

6    Powers  of  Courts  of  Ekiuity.  650. 

7.  Conclusiveness  on  Second  Appeal,  650. 

8   As  to  Whom  Conclusive,  651. 
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B.  Of  Geaeral  Court,  653. 

XVI.  Appeals  from  Iiilen<u'.Tiibimal8r^54. 

A.  In  Civil  Cases,  654. 

1.  In  General,  654. 

2.  Review  of  Justices  Judgment,  655. 

a.  Appeal,  655. 

(1)  When  Proper,  655. 

(a)  General  Rule,  655. 

(b)  Cases  Tried  by  Jurj,  655. 

(2)  Jurisdiction,  655. 

(a)  In  General,  655. 

(b)  Jurisdictional  Amount,  656. 
aa.  In  Virgrinia,  656. 

bb.  In  West  * Virfiriifia,  656. 

(3)  Time  of  Takinsr,  656. 

(a)  In  General,  656. 

(b)  Effect  of  Failure  to  Take  within  Ten  Days,  656. 
aa.  In  General,  656. 

bb.  What  Constitutes  Good  Cause  for  Delay,  656. 
cc.  How  Cause  Shown,  658. 

(4)  Remedy  for  Refusal  to  Grant,  658. 

(5)  Trial  by  Jury,  658. 

(6)  Effect  of  Appeal,  658. 

(7)  Dismissal  of  Appeal,  659. 

Jfi)  No  Reversal  for  Harmless  Error,  659. 

b.  Certiorari,  659. 

3.  Appeals  from  County  Courts,  660. 

a.  In  General,  660. 

b.  When  Proper,  660. 

c.  Jurisdictional  Amount,  662. 

d.  Risrht  of  Appellee  to  Bringr  Up  Record,  662. 

e.  Hearing^  and  Determination,  662. 

4.  Appeal  from  Decision  of  Mayor,  663. 

5.  Appeal  from  Decision  of  Recorder,  663. 

6.  Appeal  from  Decision  of  City  Council,  663. 

7.  Appeal  from  Decision  of  Board  of  Supervisors,  663. 

8.  Appeal  from  Decision  of  County  Commissioners,  663. 

9.  Appeal  from  Corporatioir  Court,  663. 

10.  Appeal  from  Auditor,  664. 

11.  Procedure  in  Appellate  Court,  664. 

a.  On  Certiorari,  664. 

b.  On  Appeal,  664. 

(1)  Where  Informal  Plea  Filed,  664. 

(2)  Amendment  of  Pleadingr,  664. 

(3)  New  Evidence  in  Superior  Court,  664. 

(4)  Where  Judgment  Is  Reversed,  664. 

12.  Review  of  Action  of  Circuit  Court,  665. 

B.  In  Criminal  Cases,  665. 

1.  Generally,  666. 

2.  Appeal  from  Justice,  666. 

3.  Appeal  from  Decision  of  Mayor,  667. 

XVn.  Appeals  to  Supreme  Court  of  XJuited  States,  667. 
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CROSS  REFERENCES. 

Sec  the  titles  AMENDMENTS,  ante,  p.  316;  BILL  OF  EXCEPTIONS; 
BILL  OF  REVIEW;  CASE  CERTIFIED  OR  RESERVED;  CERTIORARI; 
FINDINGS  OF  COURT;  JUDGMENTS  AND  DECREES;  JURISDIC- 
TION;  NEW   TRIALS;    REHEARING. 


I.  General  Principles. 

A.    REVIEW   AS  A   MATTER 


OF 


RIGHT. 
1.    In  General. 

The  right  to  have  a  decision  re- 
viewed is  not  an  absolute  right  like 
the  right  to  be  heard  in  an  original 
suit,  but  is  subject  to  such  conditions 
and  restrictions  as  the  legislature  may 
put  upon  it.  Casanova  v.  Kreusch,  21 
W.  Va.  720. 

One  trial,  without  review,  fulfills  the 
maxim  that  there  is  a  remedy  for  every 
wrong.  Allowing  appeals  and  writs  ot 
error  in  some  cases  only  permits  the 
remedy  to  be  further  pursued  in,  them 
than  in  those  as  to  which  such  provi- 
sions are  not  made.  Fleshman  v.  Mc- 
Whorter,  54  W.  Va.  162,  46  S.  E.  116. 

Failure  of  the  law  to  give  a  right 
of  appeal,  where  a  party  feels  that  he 
has  been  injured  by  a  decision,  affords 
no  ground  for  an  application  for  the 
writ  of  mandamus.  Fleshman  v.  Mc- 
Whorter,  54  W.  Va.  161,  46  S.  E.  116. 

A  writ  of  error  to  the  judgment  of 
a  trial  court  is  not  one  of  the  rights 
of  one  convicted  of  crime;  neither  is 


right,  is  the  refusal  of  a  writ  of  error 
to  one  convicted  of  murder  of  the  first 
degree  an  innovation,  but  is  in  strict 
accord  with  the  practice  in  this  state 
from  the  earliest  date  to  the  present 
time.  McCue's  Case,  103  Va.  870,  49 
S.  E.  623. 

But  the  right  to  an  appeal  or  writ 
of  error  is  a  legal  right  where  it  exists 
at  all,  and  if  the  appellate  court  thinks 
there  is  error  in  the  decree  prejudicial 
to  the  appellant,  an  appeal  and  super- 
sedeas must  be  granted,  though  the 
court  were  satisfied  that  the  only  ob- 
ject of  the  appeal,  was  to  keep  the 
property  in  the  appellant's  hands  as 
long  as  possible  without  giving  secu 
rity  for  the  rents  and  profits.  Perry 
V.  Horn,  21  W.  Va.  732. 

How  Taken  Away.— The  right  to 
appeal  can  only  be  taken  away  by  ex- 
press enactment  or  by  implication 
equally  plain.  Leigton  v.  Maury,  76 
Va.  865;  Ex  parte  Lester,  77  Va.  663. 

Right  to  Appeal  Question  for  Appel- 
late Court. — Whether  a  party  has  a 
right  to  appeal  is  not  a  question  for 
the  lower  but  for  the  appellate  court. 
Todd    V.    Gallego,    etc.,    Mfg.    Co.,    84 


it  a  part  of  "due  process  of  law,"  nor    Va.  586,  598,  5  S.  E.  676. 


one  of  the  inalienable  rights  guaran- 
teed by  the  constitution.  It  is  a  right 
regulated  entirely  by  statute,  and,  un- 
der the  statute  of  this  state,  it  is  as 
much  the  duty  of  the  appellate  court 
to  deny  the  writ  when  the  decision 
complained  of  is  plainly  right,  as  it 
is  to  grant  it  when  any  doubt  exists 
as  to  the  propriety  of  the  decision, 
^hile  the  accused  is  entitled  to  a  fai' 
and  impartial  trial,  yet  when  he  has 
had  this,  and  has  been  rightly  con- 
demned, the  safety  of  society  demands 
that  the  administration  of  justice  shall 
be  swift  and  certain.  Nor,  where  the 
judgment  of  the  trial  court  is  plainly 


Appeals  and  writs  of  error  do  not 
lie  as  matters  of  right,  but  are  only 
allowed  when  the  court  or  judge  ex- 
amining the  record  is  satisfied  that  the 
case  is  one  proper  to  be  reviewed. 
Where  the  record  is  so  defective  as  to 
present  no  error  that  the  supreme  court 
can  review,  the  writ  of  error  or  appeal 
should  be  refused,  and  if  by  oversight 
it  is  awarded  or  allowed,  as  soon  as 
the  defect  is  brought  to  the  attention 
of  the  court,  it  sh.ould  be  dismissed 
sua  sponte  or  on  motion  and  thus  avoid 
unnecessary  costs  and  damages  to  the 
litigants.  Craft  v,  Mann,  46  W.  Va. 
478,  33  S.  E.  260. 
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Writ  of  Error  Formerly  a  Writ  of 
Right. — At  common  law  the  mode  of 
correcting  the  error  of  an  inferior 
court  in  its  final  judgment  was  by  a 
writ  of  error  issued  by  the  appellate 
court  as  a  matter  of  course,  it  being 
a  writ  of  right,  except  in  cases  of  trea- 
son and  felony;  and  it  is  only  by  rea- 
son of  statute  law,  that  it  ceases  to  be 
a  writ  of  right.  Board  of  Education 
V.  Hopkins,  19  W.  Va.  84;  Dryden  v. 
Swinburn,  15  W.  Va.  234;  Wingfield 
V.  Crenshaw,  3  Hen.  &  M.  245. 

As  to  appeals  from  justice's  judg- 
ment, see  post,  "Review  of  Justice's 
Judgment,"  XVI,  A,  2;  "Appeal  from 
Justice,"  XVII,  B,  2. 

2.   Legislative  Power  as  to  Causes  and 
Courts. 

a.  General  Rule. 

There  being  no  absolute  right  in  a 
suitor  to  have  a  decision  against  him 
reviewed,  which  must  be  respected  m 
making  laws,  in  the  absence  of  a 
constitutional  inhibition^  it  is  within 
the  power  of  the  legislature  to  pre- 
scribe the  causes  and  the  courts  in 
which  parties  shall  be  entitled  to  ap- 
pellate remedies.  Fleshman  v.  Mc- 
Whorter,  54  W.  Va.  162,  46  S.  E.  116. 

b.  Establishment  of  Special  Courts  of 

AppeaL 
Constitutionality.— The  act  of  March 
31,  1848,  Sess.  Acts,  p.  51,  establishing 
a  special  court  of  appeals  is  constitu- 
tional, and  does  not  impair  vested  rights 
since  a  suitor  in  an  appellate  court 
has  no  vested  right  to  a  judgment  in 
his  suit  pending  therein;  Baldwin,  J., 
saying:  "The  right  to  an  appeal  or 
a  writ  of  error,  is  a  remedy  provided 
for  a  supposed  injustice.  It  may  be 
entirely  withheld,  as  it  is  in  many  in- 
stances; and  when  allowed,  can  be 
exercised  only  under  such  limitations 
and  regulations  as  the  law  prescribes. 
Legislation  respecting  it  relates  to  the 
remedy  merely.  Justice  requires,  that 
when  once  allowed,  it  should  not  be 
arbitrarily  taken  away.  That  when  it 
becomes  expedient  to  abolish  a  court. 


or  to  divide  the  business  before  it 
amongst  other  courts,  or  to  relieve 
an  existing  court  from  a  mass  of  busi- 
ness which  it  cannot  transact  within 
a  reasonable  time,  some  other  tribunal 
should  be  substituted  to  dispose  of  the 
cases  then  pending  and  undetermined. 
The  character  of  that  tribunal  must 
be  left  to  the  discretion  of  the  legis- 
lature, under  the  general  and  unlimited 
authority  to  regulate  the  jurisdiction 
of  the  courts  and  the  judges  thereof; 
subject  to  the  single  limitation,  that 
the  persons  authorized  to  determine 
the  cases,  are  judicial  functionaries, 
appointed  and  compensated  in  the 
mode  pointed  out  in  the  constitution, 
and  holding  office  by  the  tenure  there 
prescribed."  Sharpe  v,  Robertson,  5 
Gratt.   518. 

When,  in  pursuance  of  the  act  of 
1869-70,  ch.  171,  §  5,  p.  227,  the  court 
of  appeals  sent  a  cause  which  had 
been  pending  in  a  district  court  of  ap- 
peals, to  a  circuit  court,  that  was  a 
decision  that  the  act  was  constitu- 
tional, and  that  the  circuit  court  had 
jurisdiction  to  rehear  and  decide  the 
same.  Cowan  v.  Doddridge,  22  Gratt. 
458;  Cowan  v.  Fulton,  23  Gratt.  579; 
Kent  V,  Dickinson,  25  Gratt.   817. 

If  in  such  a  case  the  judge  of  the 
circuit  court  refuses  to  rehear  and  de- 
cide the  same,  and  directs  it  to  be 
struck  from  the  docket,  no  appeal  can 
be  taken  from  his  judgment  where  the 
matter  in  controversy  is  less  than 
$500.  The  remedy  is  by  application  to 
the  court  of  appeals  for  a  mandamus 
to  the  circuit  judge,  to  compel  him  to 
rehear  and  decide  the  case.  Cowan  v. 
Doddridge,  22  Gratt.  458;  Cowan  v. 
Fulton,  23  Gratt.  579;  Kent  v,  Dickin- 
son, 25  Gratt.  817. 

The  act  of  February  28,  1872,  to  pro- 
vide a  special  court  of  appeals,  acts  of 
1871-72,  ch.  124,  p.  98,  which  creates  a 
special  court  of  appeals  to  consist  of 
three  judges  of  the  circuit  courts,  is 
constitutional,  and  the  decisions  of 
the  court  are  valid  and  binding  on  the 
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parties  in  the  causes  decided.     Boiling 
V.  Lersner,  26  Gratt.  36. 

Proper  Cases  for  Their  Decision  un- 
der Act  of  1878. — All  cases  pending  on 
the  docket  of  the  supreme  court  of 
appeals,  not  involving  a  constitutional 
question  and  not  decided  in  the  court 
below  by  one  of  the  judges  of  the  spe- 
cial court  of  appeals,  are  proper  cases 
to  be  sent  to  said  special  court  of  ap- 
peals for  decision;  and  it  is  for  the 
judges  of  the  supreme  court  of  ap- 
peals under  the  constitution  and  the 
statute  to  select  the  cases  to  be  sent 
to  said  special  court.  Boiling  v.  Lers- 
ner,  26  Gratt.  36. 
8.   Proceedings  in  Which  Appeals  Are 

as  of  Right, 
a.    Controversies  Concerning  Roads. 

The  law  authorizing  appeals  as  of 
right  from  orders  of  the  county  courts 
in  controversies  concerning  roads,  is 
applicable  only  to  a  controversy  con- 
cerning the  establishment  of  a  road, 
and  not  to  a  collateral  controversy 
concerning  the  damages  occasioned  by 
a  road  already  established;  and  in  such 
collateral  controversy,  the  order  of  the 
county  court  can  be  revised  by  the 
circuit  court  only  by  means  of  a  writ 
of  supersedeas.  Hancock  v.  R.  &  P. 
R.   Co.,  3   Gratt.  328. 

The  right  of  appealing  from  facts,  is 
confined  to  the  cases  of  mills,  roads, 
the  probate  of  wills,  and  certificates 
for  obtaining  administration.  Howard 
V.  Overseers,  1  Rand.  464. 

An  order  overruling  a  motion  to 
quash  the  report  of  a  commission  of 
freeholders  appointed  on  the  applica- 
tion of  a  turnpike  company  to  assess 
the  damages  caused  by  the  opening  of 
a  road,  is  not  an  order  in  a  "contro- 
versy concerning  a  road"  within  the 
meaning  of  the  act  of  April  16,  1831, 
Sess.  Acts,  p.  50,  giving  appeals  as  of 
right  to  the  circuit  courts  from  the 
orders  of  county  courts  in  contro- 
versies concerning  mills,  roads  and  the 
like,  so  that  an  appeal  will  lie  from  it 
as  of  right.  Hill  v.  Salem  Turnpike 
Co.,  1  Rob.  263. 


In  Jetec  v.  Board,  27  Gratt.  910, 'the 
court  said  that  an  appeal  lay  as  of 
right  from  an  interlocutory  order  of 
a  county  court  in  a  controversy  con- 
cerning the  establishment  of  a  road, 
but  also  held  that  in  that  case  the 
judgment  was  final. 

But  in  Richmond,  etc.,  R.  Co.  v. 
Johnson,  99  Va.  282,  38  S.  E.  195,  it 
was  held,  expressly  overruling  the 
above  case,  that  §  3453  of  the  Va. 
Code,  which  gives  an  appeal  of  right 
to  any  person  who  thinks  himself  ag- 
grieved by  an  order  in  a  controversy 
concerning  a  roadway  refers  to  a 
final  order  only,  and  that  an  order  ap- 
pointing commissioners  to  ascertain  a 
just  compensation  is  not  a  final  order 
and  no  appeal  lies  therefrom. 

If  a  public  road,  or  any  part 
thereof,  is  discontinued  by  the  county 
court,  without  giving  the  public  notice 
required  by  law,  the  order  of  discon- 
tinuance is  a  mere  police  order,  which 
any  citizen  of  the  county  has  a  right 
to  move  to  set  aside  at  a  future  term; 
and  if  the  county  court  permits  such 
motion  to  be  made,  as  it  should  do,  the 
party  making  such  motion  has  a  right, 
by  supersedeas,  to  have  such  action  of 
the  county  court  reviewed  by  the  cir- 
cuit court.  Conrad  v.  Lewis,  10  W. 
Va.  784. 

b.   Controversies  Concerning  Wharves. 

Where  an  application  for  leave  to 
establish  a  wharf  is  dismissed,  the  ap- 
plicant may  appeal  under  §  1,  ch.  178, 
Va.  Code  1873,  as  of  right,  to  the  cir- 
cuit court  during  the  term  at  which 
said  order  was  made,  on  giving  bond 
as  required  by  law  and  may  have  the 
case  heard  de  novo  in  that  court  or  he 
may  bring  his  case  up  under  §  2  of 
the  same  chapter,  upon  a  writ  of  er- 
ror for  errors  assigned,  but  in  the  lat- 
ter case  he  is  confined  to  the  record 
to  show  error  and  if  none  appears  the 
judgment  of  the  lower  court  will  be 
presumed  to  have  been  right.  The 
rule  in  the  court  of  appeals  will  be  the 
same,  so  that  if  the  circuit  court  erro- 
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necmsly  reversed  the  judgment  of  the 
county  court,  its  judgment  must  be  in 
turn  reversed  and  that  of  the  county 
court  affirmed.  Neale  v.  Farinholt,  79 
Va.    54. 

And  though  it  was  entered  in  the 
judgment  of  the  county  court,  by  con- 
sent of  parties  that  instead  of  the  evi- 
dence before  the  county  court  being 
reduced  to  writing  that  either  party 
might  produce  oral  or  documentary 
evidence  before  the  circuit  court,  while 
this  may  allow  them  to  introduce  such 
evidence,  it  will  not  alter  the  rule  that 
error  must  appear  in  the  record, 
though  such  agreement  result  in  a 
waiver  of  errors.  Neale  v.  Farinholt, 
79  Va.  54. 

In  such  a  case  on  appeal  by  the  de- 
fendant, it  is  his  right  and  duty  to  be- 
gin; the  judgment  of  the  county  court 
being  prima  facie  right.  Mitchell  v. 
Thorne,  21  Gratt.  164. 

c.  Controversies  Concerning  Mills. 

An  appeal  was  allowed  in  all  cases 
concerning  mills  from  the  decision  of 
the  county  court.  1  Rev.  Code,  ch. 
66,  §  52;  Wingfield  v.  Crenshaw,  3 
Hen.  &  M.  245. 

If  a  supersedeas  be  granted  to  an 
order  of  an  inferior  court,  giving  leave 
to  build  a  mill,  the  superior  court  is 
not  confined  to  errors  apparent  on  the 
face  of  the  record.  Lee  v.  Turber- 
ville,   2   Wash.   162. 

d.  Appointment    or     Qualification    of 

Personal    Representative. 

To  the  judgment  of  a  county  court 
refusing  to  permit  a  person  named  as 
executor  in  a  will,  to  qualify  as  such 
without  giving  security,  an  appeal,  de- 
mandable  as  of  right,  lies  to  the  cir- 
cuit court.  Fairfax  v.  Fairfax,  7 
Gratt.  36. 

The  act,  Supp.  Rev.  Va.  Code,  ch.  109» 
§  30,  p.  145,  authorizes  appeals  as  of 
right  from  the  county  to  the  superior 
courts,  in  the  case  of  a  sentence  or  or- 
der made  under  §  41  of  the  act  con- 
cerning wills,  intestacy  and  distribu- 
tions, 1  Rev.  Code,  ch.  104,  p.  385,  re- 


voking, whether  absolutely  or  condi- 
tionally, for  any  of  the  causes  in  that 
section  mentioned,  the  powers  of  the 
executor  or  administrator,  with  a  view 
to  the  appointment  in  his  stead  of  an 
administrator  de  bonis  non,  or  the 
committing  the  estate  to  the  sheriff. 
Atkinson  v.  Christian,  3  Gratt.  448. 
e.   Judgment  on  Forthcoming  Bond. 

Where  a  county  court  overrules  a 
motion  for  award  of  execution  on  a 
forthcoming  bond,  and  the  circuit 
court  reverses  this  judgment  and 
awards  execution,  an  appeal  lies  from 
such  judgment  of  the  circuit  court,  as 
of  right;  aliter,  where  circuit  court 
affirms  judgment  of  county  court 
awarding  execution,  or  itself  gives  origi- 
nal judgment  awarding  execution,  on 
such  bond.  Anderson  v.  Leitch,  1 
Leigh  462. 

4.   Remedy  for  Refusal  Where  Matter 
of  Right. 

If  the  district  court  refuse  to  grant 
a  supersedeas  to  a  judgment  of  the" 
county  court  concerning  a  road,  and 
enter  the  refusal  on  record,  the  court 
of  appeals  will  not  grant  a  mandamus, 
but  will  award  a  supersedeas  to  the 
order  of  the  district  court.  Mayo  v. 
Clarke,  2  Call  389.  See  the  title 
MANDAMUS. 

B.    NECESSITY  FOR  EXISTENCE 
OF  REAL  CONTROVERSY. 

In  General. — Whenever  it  appears 
from  the  record,  or  is  shown  by  ex- 
trinsic evidence,  that  there  is  no  con- 
troversy existing  between  the  litigants, 
or,  if  it  once  existed,  it  has  been  set- 
tled or  has  ceased  to  exist,  the  writ  of 
error  or  appeal  will  be  dismissed. 
Courts  do  not  sit  to  determine  moot 
questions.  Franklin  v.  Peers,  95  Va. 
602,  29  S.  E.  321;  Shumate  v.  Spilman, 
1  Va.  Dec.  604. 

"This  is  not  a  moot  court.  There 
must  be  a  cause  or  case  in  the  legal 
sense,  or  there  can  be  no  appeal  or 
writ  of  error  to  this  court.  Its  juris- 
diction can  only  be  invoked  according 
to  the  well  known,  usual  and  ordinary 
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methods  of  legal  procedure."  In  re 
Town  of  Union  Mines,  39  W.  Va.  179, 
19  S.   E.  398. 

When,  pending  a  writ  of  error  with- 
out fault  of  a  pa  ty,  an  event  occurs 
rendering  it  impossible  for  the  ap- 
pellate court,  if  it  should  decide  in 
favor  of  the  plaintiff,  to  grant  him 
substantial  relief,  the  court  will  not 
decide  the  merits  and  give  formal 
judgment,  but  will  dismiss  the  writ  of 
error,  without  awarding  costs.  Elbon 
V.  Hamrick,  55  W.  Va.  236,  46  S.  E. 
1029. 

.Settlement  of  Controversy  Pending 
Appeal. — Generally,  if,  pending  an  ap- 
peal or  writ  of  error,  the  matter  of 
controversy  in  the  suit  be  settled,  the 
court  of  appeals  will  simply  dismiss 
the  appeal  or  writ  of  error  without  de- 
ciding the  merits  merely  to  determine 
as  to  costs,  and  will  not  pass  on  the 
question  of  costs.  Ferguson  v.  Millen- 
der,  32  W.  Va.  30,  9  S.  E.  38. 

So  where,  after  a  writ  of  error  was 
granted  to  the  judgment  of  the  circuit 
court  refusing  to  grant  the  plaintiff  in 
error  a  mandamus  to  compel  the  clerk 
of  the  board  of  election  commission- 
ers to  give  him  a  certificate  of  election, 
it  appeared  that  the  contest  had  been 
decided  in  a  proper  proceeding,  the 
writ  of  error  was  dismissed.  Frank- 
lin V.  Peers,  95  Va.  602,  29  S.  E.  321. 

Matter  in  Controversy  Ceasing  to 
Exist. — When  the  matter  in  contro- 
versy is  the  possession  of  an  office,  and 
the  plaintiff  in  error  fails  to  file  a 
brief  or  prosecute  his  writ  of  error  un- 
til after  the  expiration  of  the  term  of 
the  office  in  question,  the  writ  of  er- 
ror will  be  dismissed  at  the  costs  of 
plaintiff  in  error.  Taylor  v.  Maynor, 
46  W.  Va.  588,  33  S.  E.  260. 

When  a  writ  of  error  involves  a  con- 
test as  to  an  office,  and  while  it  is 
pending  the  term  of  the  office  ends, 
the  writ  of  error  will  be  dismissed 
without  decision  of  the  case,  and  with- 
out judgment  as  to  costs.  Elbon  v. 
Hamrick,  55  W.  Va.  236,  46  S.  E.  1029. 


If,  pending  proceedings  to  compel 
recognition  of  petitioner's  right  to  a  cer- 
tain office,  such  change  in  the  laws  has 
been  made,  as  that  petitioner,  at  the 
time  of  the  hearing  of  the  case,  has  no 
longer  rights  or  wrongs  which  could 
be  affected  by  any  order  that  could  be 
entered,  the  supreme  court  will  not 
decide  the  questions  involved,  the  same 
having  become  purely  abstract.  Flana- 
gan V.  Central  Lunatic  Asylum,  79  Va. 
554. 

That  the  term  stated  in  a  declaration 
in  ejectment  has  expired,  previous  to 
the  decision  on  an  appeal,  is  a  circum- 
stance of  no  importance.  Baker  v. 
Seekright,  1  Hen.  &  M.  177. 

C.  CONSIDERED  AS  NEW  AC- 
TIONS. 

Writs  of  error  and  appeals  in  chan- 
cery causes  are  in  their  nature  new  ac- 
tions. Bailey  v,  McCormick,  22  W. 
Va.  95. 

A  supersedeas  is  a  new  suit  within 
the  meaning  of  the  "suitors'  oath** 
laws,  and  the  error  in  the  judgment  be- 
low is  a  cause  of  action  within  the 
meaning  of  the  statute,  hence  where  it 
occurred  after  the  1st  of  April,  1865, 
the  act  of  Feb.  28,  1865,  does  not  ap- 
ply but  that  of  March  1st,  1866,  gov- 
erns. Nadenbousch  v.  Sharer,  2  W. 
Va.  285;  Higginbotham  v.  Haselden,  3 
W.  Va.  17. 

A  motion  by  the  defendant  in  error 
against  the  plaintiff  in  error,  for  a 
rule  requiring  him  to  take  the  "suitors* 
oath"  as  provided  by  act  of  Feb.  28, 
1865,  is  not  made  too  late,  when  made 
at  a  term  preceding  that  at  which  the 
cause  could  under  the  rules  of  the 
court  be  heard.  Higginbotham  v. 
Haselden,  3  W.  Va.  17. 

The  act  of  March  1st,  1866,  relieving 
appellants  under  a  writ  of  supersedeas 
from  the  necessity  of  taking  the 
"suitors'  oath"  applies  as  well  to  ap- 
peals and  writs  of  error  as  to  a  tech- 
nical supersedeas.  Higginbotham  v, 
Haselden.  3  W.  Va.  17. 
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D.  EFFECT  OF  CHANAE  IN  LAW 
WHILE   SUIT   PENDING. 

Where  a  change  in  the  mode  of  cor- 
recting errors  is  made  while  a  suit  is 
pending,  the  new  law  is  applicable. 
Lewis  V,  Arnold,  13  Gratt.  454. 

II.  Definitions  and    Oeneral 

Ck>n8id6ration  of  Various 

Modes  of  Review. 

A.    DEFINITION  AND  NATURE. 
1.   Writ  of  Error. 

In  General. — At  common  law  the 
writ  of  error  was  used  to  review  the 
judgments  of  inferior  courts  of  record. 
Fouse  V.  Vandervort,  30  W.  Va.  327, 
4  S.  E.  298;  Board  v.  Hopkins,  19  W. 
Va.  84;  Dry  den  v.  Swinburn,  15  W. 
Va.  234;  Wingfield  v.  Crenshaw,  3 
Hen.  &  M.  245. 

Only  Lies  from  a  Court  of  Record. — 
The  writ  of  error,  at  common  law  lay 
only  to  remove  a  cause  from  a  court 
of  record  of  competent  jurisdiction  to 
an  appellate  court.  It  did  not  lie  to 
renew  the  proceedings  of  a  court  or 
tribimal  not  of'record.  P.  C.  &  St.  L. 
R.  Co.  V.  Board  of  Public.  Works,  28 
W.  Va.  264;  Abrahams  v.  Com.,  11 
Leigh  675. 

Hence  the  general  court  has  no 
jurisdiction  to  award  a  writ  of  error 
to  a  refusal  of  a  judge  of  a  circuit  su- 
perior court  in  vacation,  to  award  a 
writ  of  error  to  a  judgment  of  an  in- 
ferior court.  Abrahams  v.  Com.,  11 
Leigh  675. 

Will  Not  Lie  from  Superior  Court 
to  Chancery  Side  of  County  Court. — 
The  appointment  of  a  guardian  by 
election  of  the  infant,  after  he  arrives 
to  the  age  of  fourteen,  being  made  on 
the  chancery  side  of  the  county  court, 
no  writ  of  error  lies  by  a  superior 
court  of  law,  to  review  the  proceed- 
ings on  such  election  and  appointment. 
Ficklin  v.  Ficklin,  2  Va.  Cas.  204. 

Proceeding  Must  Be  Judicial.— The 
writ  of  error  must  be  not  only  from 
a  court  of  record,  but  it  must  be  from 
a  judgment  of  such  court  rendered  in 


a  judicial  proceeding,  a  judgment 
founded  upon  a  judicial  determination 
of  a  controversy  in  a  suit  or  action 
inter  partes.  It  does  not  lie,  even  from 
a  court  of  record,  when  the  order  or 
judgment  of  such  court  sought  to  be 
reviewed  is  simply  an  ex  parte  or  ad- 
ministrative order  or  proceeding.  P. 
C.  &  St.  L.  R.  Co.  V,  Board  of  Public 
Works,  28  W.  Va.  264. 

In  Criminal  Cases. — It  is  only  by  the 
common-law  writ  of  error,  and  not  by 
appeal  or  supersedeas,  that  the  judg- 
ment of  an  inferior  court  upon  a  pre- 
sentment for  a  misdemeanor  can  be 
reviewed  and  reversed  by  a  superior 
court;  and  the  writ  of  error  may  is- 
sue without  regard  to  the  costs  or 
value  of  the  judgment,  and  without  the 
assent  of  the  commonwealth's  at- 
torney. Temple  v.  Com.,  1  Va.  Cas. 
163. 

Although  a  writ  of  error  lies  gen- 
erally only  for  errors  of  law  apparent 
in  the  record,  if  a  court  p.'oceed  in  a 
cause,  upon  the  erroneous  assumption 
or  finding  of  some  preliminary  fact, 
essential  to  its  exercise  of  jurisdiction 
I  in  the  premises,  as  when  there  is  want 
I  of  such  proceeding  as  is  necessary  to 
bring  the  party  into  court  and  make 
him  a  party  to  the  record,  its  finding 
in  fespect  to  such  matter  of  fact  is 
reviewable  on  such  writ.  Chilhowie 
Lumber  Co.  v.  Lance,  50  W.  Va.  636, 
41  S.  E.  128. 

"A  writ  of  error,  in  appellate  courts, 
corrects  errors  of  law  apparent  in  the 
record;  but  if,  at  the  date  of  the  judg- 
ment, there  exist  a  fact  which,  had  it 
been  introduced  into  the  record,  ought 
to  have  prevented  the  judgment,  but 
it  was  not  introduced,  it  is  a  case  of 
error  in  fact,  to  be  corrected  by  writ 
of  error  coram  nobis,  or  by  such  mo- 
tion. Thus,  if  the  defendant  be  dead, 
and  his  death  be  pleaded  in  the  action, 
but  the  court  disregard  it,  and  render 
judgment,  that  is  error  of  law,  be- 
cause the  court,  having  the  fact  before 
it  in  the  record,  has  rendered  a  judg- 
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ment  contrary  to  law,  as  the  record 
showed  the  defendant  to  be  dead,  and 
a  writ  of  error  in  an  appellate  court 
would  correct  it;  but  where  the  death 
is  not  presented,  and  judgment  is  ren- 
dered, that  is  error  in  fact,  to  be  cor- 
rected by  writ  of  error  coram  nobis  or 
motion."  Withrow  v.  Smithson,  37 
W.  Va.  767,  17  S.  E.  316. 
8.   AppeaL 

The  prima  fade  and  most  proper, 
meaning  of  an  ''appeal,^ — though  it  has 
different  meanings,  according  to  its 
use, — is  a  process  continuing  the  same 
suit,  in  order  to  obtain  a  rehearing  in 
the  appellate  court,  wherein  new  evi- 
dence may  be  allowed,  and  a  new  trial 
as  if  never  tried,  as  in  appeals  from 
justices.  See  Bailey  v.  McCormick,  22 
W.  Va.  102,  103;  Bratt  v.  Marum,  24 
W.  Va.  652;  Mackin  v,  Taylor  County 
Court,  38  W.  Va.  338,  18  S.  E.  632; 
Fouse  V.  Vandervort,  30  W.  Va  327, 
4  S.  E.  298. 

**The  leral  signification  of  'appeal,* 
unless  the  context  otherwise  manifests, 
means  an  appellate  process  which 
opens  the  former  judgment  and  ver- 
dict, and  sends  the  case  to  a  higher 
court  for  trial  de  novo  upon  the  same 
facts  or  new  facts,  regardless  of  the 
former  trial."  Richmond  v.  Hender- 
son, 48  W.  Va.  389,  37  S.   E.  653. 

Unknown  at  Common  Law. — Ap- 
peals in  civil  cases  were  altogether  un- 
known at  common  law.  They  are  a 
proceeding  of  the  civil  law  or  under 
statute.  Wingfield  v.  Crenshaw,  3 
Hen.  &  M.  245;  Fouse  v.  Vandervort, 
30  W.  Va.  327,  4  S.  E.  298. 

Dependent  on  Statutes. — The  right 
of  appeal  from  the  judgment  or  pro- 
ceedings of  a  court  of  record,  being 
unknown  to  the  common  law,  must  de- 
pend upon  the  statutes  which  allow 
it  in  certain  cases.  Cooper  v.  Saun- 
ders, 1  Hen.  &  M.  413. 

Must  Be  Taken  at  Once. — By  an  ap- 
peal the  whole  testimony  may  be  re- 
examined by  the  higher  court,  but  the 
appeal  must  be  taken  at  once.  Wing- 
field  V.  Crenshaw,  3  Hen.  &  M.  245. 

IVa— 28 


3.   Supersedeas. 

A  supersedeas  in  England  is 
merely  an  auxiliary  process,  and 
so  it  is  in  some  instances  in  this  coun- 
try, but  in  general  it  is  a  mode  by 
which  the  record  of  a  judgment  of  an 
inferior  court  is  removed  before  a  su- 
perior jurisdiction.  White  v.  Jones, 
1  Wash.  116;  Burwell  v,  Anderson,  2 
Wash.  194. 

It  was  said  in  Wingfield  v.  Cren- 
shaw, 3  Hen.  '&  M.  245,  that  in  prac- 
tice in  Virginia  the  supersedeas  is  a 
substitute  for  a  writ  of  error  of  which 
there  are  few  or  no  instances  in  Vir- 
ginia. 

A  supersedeas  is  the  proper  remedy* 
only  where  the  error  is  apparent  on 
the  face  of  the  proceedings,  and  where 
the  person  seeking  to  reverse  the 
judgment  is  a  party  in  the  court  be- 
low. Wingfield  v.  Crenshaw,  3  Hen. 
&  M.  245. 

If  an  appeal  be  ta^cen,  but  not  per- 
fected by  giving  bond  and  security,  a 
writ  of  supersedeas  to  the  same  judg- 
ment may  be  obtained.  Day  v.  Pick- 
ett, 4   Munf.   104. 

By  What  Law  Governed. — A  super- 
sedeas must  be  governed  by  the  law 
in  operation  at  the  time  it  was 
awarded.  Clark  v.  Brown,  8  Gratt. 
549;  Yarborough  v.  Deshazo,  7  Gratt. 
374. 

One  Supersedeas  to  Several  Judg- 
ments Irregular. — One  supersedeas  to 
^\^  judgments,  though  between  the 
same  parties,  and  upon  claims  of  the 
like  nature,  and  though  the  question 
be  the  same  in  all  the  cases,  is  irregu- 
lar, and  ought  to  be  quashed  as  im- 
providently  allowed.  If  not  quashed 
by  the  circuit  court  the  appellant  is 
entitled  to  his  costs  in  both  circuit 
court  and  court  of  appeals,  but  not  to 
damages.  Ayres  v.  Lewellin,  3  Leigh 
609. 

A  supersedeas  will  not  lie  where  an 
execution  has  improperly  issued  upon 
a  twelve-months*  bond.  The  injured 
party  may  move  to  quash  the  execu- 
tion,  and   the  judgment  on   that  mo- 
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tion,  if  erroneous,  may  be  corrected 
on  an  appeal  or  supersedeas.  Burwell 
V.  Anderson,  2  Wash.  194. 

Presiunption  That  Supersedeas  Was 
Granted. — ^Although  the  petition  only 
asks  for  an  appeal  and  there  is  noth- 
ing to  show  that  a  supersedeas  was 
granted,  except  the  fact  that  a  super- 
sedeas bond  was  executed,  the  pre- 
sumption is  not  that  an  appeal  only 
was  granted  but  that  a  supersedeas 
also  was  granted,  so  as  to  stop  the 
running  of  the  statute  against  the  is- 
suance of  an  execution  of  the  decree 
appealed  from.  Baltimore,  etc.,  R. 
Co.  V.  Vanderwarker,  19  W.  Va.  265. 

Notice  of  Writ.— With  regard  to 
what  notice  of  a  writ  of  supersedeas 
is  sufficient,  when  the  defendant  is  not 
found,  it  was  held  in  Mackey  v,  Fuqua, 
2  Call  494.  "The  court  being  of  opin- 
ion, that  in  giving  notice  of  the  writ 
awarded  at  the  last  court,  the  sheriff 
ought  to  have  pursued  the  mode  pre- 
scribed by  the  act  of  assembly,  for  giv- 
ing notice  upon  replevy  bonds  and 
other  lawful  occasions  (which  does 
not  appear  to  have  been  observed, 
from  his  general  return  of  a  copy 
left).  On  the  motion  of  the  plaintiff, 
by  his  counsel,  another  writ  of  super- 
sedeas is  awarded  him,  returnable  here 
at  the  next  court." 

Award  by  Court  of  Appeals. — If  the 
district  court  refuse  to  grant  a  super- 
sedeas to  a  judgment  of  the  county 
court,  and  enter  the  refusal  on  record, 
this  court  will  not  grant  a  mandamus, 
but  will  award  a  supersedeas  to  the 
order  of  the  district  court.  Mayo  v. 
Clark,  2  Call  276. 

To  Stay  Proceedings  on  Judgment 
of  County  Court. — A  supersedeas 
awarded  by  the  appellate  court  was 
decided  to  have  been  improvidently 
granted,  because  it  went  to  stay  pro- 
ceedings on  the  judgment  of  a  county 
court,  and  not  of  any  of  the  superior 
courts  of  law  or  equity.  Cheshire  v. 
Atkinson,  1  Hen.  &  M.  562.  . 
4.    Writ  of  Error  Coram  Vobis. 

In    General. — ^Thc    remedy     for     a 


mere  clerical  error  was  formerly  by 
writ  of  error  coram  vobis  (or  co- 
ram nobis)  in  the  same  court  in 
which  the  error  was  committed, 
but  it  is  now  by  motion  to  amend 
only  and  no  appeal  or  writ  of  er- 
ror lies.  Goolsby  v,  St  John,  25 
Gratt.  146. 

By  the  statute  of  1819  the  remedy 
by  motion  in  the  same  court  was  ex- 
tended to  mistakes  in  the  judgment  of 
the  court  which  can  be  corrected  by 
any  verdict,  bond,  note,  bill,  etc.,  in 
the  record.  Eubank  v.  Ralls,  4  Leigh 
308,  316;  Com.  v,  Winstons,  5  Rand. 
546. 

As  to  what  is  such  an  error  as  may 
be  corrected  by  motion  in  the  lower 
court,  see  the  titles  AMENDMENTS, 
ante,  p.  316;  JUDGMENTS  AND  DE- 
CREES. And  see  post.  Matters 
Which  Might  Have  Been  Corrected  on 
Motion  Below,"  XIV,  F,  16,  b,  (55). 

In  Bent  v.  Patten,  1  Rand.  25,  the 
court  decided  that  by  the  adoption  of 
§  108,  1  Rev.  Va.  Code,  p.  512,  it  was 
not  the  purpose  of  the  legislature  to 
enlarge  the  subjects  amendable;  that 
the  108th  section  looked  only  to  cleri- 
cal errors^-errors  made  by  the  clerk 
and  depending  upon  comparisons  and 
calculations  to  be  made  by  him,  and 
which  might  be  readily  and  safely  re- 
formed by  reference  to  other  state- 
ments contained  in  the  proceedings; 
that  judicial  errors— errors  growing 
out  of  a  mistaken  application  of  the 
law  to  the  facts — were  still  to  be  rem- 
edied by  appeal  to  a  superior  tribunaL 
Compton  V.  Cline,  5  Gratt.  137. 

Does  Not  Lie  in  Court  of  Appeals. 
— A  writ  of  error  coram  vobis  does 
not  lie  in  the  court  of  appeals,  nor  is 
the  power  to  grant  them  conferred  by 
act  Feb.  24,  1820.  Reid  v.  Strider,  7 
Gratt.  76. 
5.    Certiorari. 

See  the  title  CERTIORARI. 

B.    DISTINCTIONS. 
1.    Appeal  and  Writ  of  Error. 
The  proceeding  by  way  of  appeal  is 
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a  proceeding  of  the  civil  law,  while 
that  by  writ  of  error  is  a  proceeding 
of  the  common  law.  Wingfield  v, 
Crenshaw,  3  Hen.  &  M.  245. 

"The  term  'appeal*  was  unknown  to 
the  common  law.  It  belonged  wholly 
to  courts  of  chancery,  and  means  in 
its  technical  and  appropriate  sense  the 
removal  of  a  suit,  and  its  final  deter- 
mination, from  an  inferior  court,  after 
final  judgment  in  that  court,  to  a  su- 
perior court,  and  placing  the  case  in 
the  latter  court,  to  be  again  tried  de 
novo  upon  its  merits,  just  as  though 
it  had  never  been  tried  in  the  inferior 
court.  Pow.  App.  Proc.  44.  The  com- 
mon-law mode  of  reviewing  the  judg- 
ments of  inferior  courts  was  by  the 
writs  of  audita  querela,  error,  and  cer- 
tiorari. The  writ  of  error  was  used 
to  review  the  judgments  of  courts  of 
record,  while  the  writ  of  certiorari  was 
employed  to  review  judgments  of  in- 
ferior jurisdictions,  or  courts  not  of 
record,  or  where  the  court  acts  in  a 
summary  mode,  or  in  a  new  course 
different  from  the  common  law. 
Groenvelt  v.  Burwell,  1  Salk.  263; 
Cunningham  v.  Squires,  2  W.  Va.  422; 
Poe  V.  Machine  Works,  24  W.  Va.  517. 
Such  is  unquestionably  the  technical 
definition  and  appropriate  uses  of 
these  terms,  but  in  modern  times,  and 
especially  in  the  United  States,  the 
distinction  is  not  always  observed,  and 
the  term  'appeal'  is  often  used  in  the 
general  sense,  as  embracing  all  kinds 
of  proceedings  for  the  review  of  every 
class  of  cases,  whether  they  be  de- 
crees in  equity  or  judgments  at  law. 
Thus,  in  New  York,  writs  of  error  in 
civil  cases  are  entirely  abolished,  and 
the  term  'appeal'  is  substituted  for  the 
review  of  all  such  cases  in  error.  In 
the  constitution  of  this  state,  as  origi- 
*  nally  framed  and  adopted,  these  terms 
were  not  confounded,  but  appear  to 
have  been  distinguished  and  used  in 
their  ancient  and  appropriate  sense; 
but  such  is  not  the  case  in  our  statutes. 
The  legislature  of  this  state,  long  be- 
fore  and   after   the   formation   of   the ' 


constitution  of  1872,  as  many  of  the 
statutes  show,  did  not  generally  ob- 
serve the  distinctions  in  the  use  and 
meaning  of  these  terms.  'Appeal'  is 
frequently  used  when  the  context 
necessarily  shows  that  'writ  of  error* 
was  intended.  Without  attempting  to 
cite  all  the  many  statutes  in  our  Code 
which  show  this  comprehensive  and 
indiscriminate  use  of  the  word  'appeal,' 
it  will  be  sufficient  to  refer  to  chapter 
135  in  the  Code  of  1868,  and  Amended 
Code  of  1884,  in  both  of  which  this 
chapter  is  entitled  'Of  appeals  to  the 
court  of  appeals;'  and  in  §  1  in  both 
Codes  the  following  occurs:  'In  any 
case  wherein  there  is  an  order  grant- 
ing a  new  trial  or  rehearing,  and  in 
such  cases  an  appeal  may  be  taken 
from  the  order  without  waiting  for  the 
new  trial  or  rehearing  to  be  had.'  It 
is  apparent  that  the  new  trial  here  re- 
ferred to  applies  to  a  case  at  law  from 
which  a  writ  of  error  only  could  lie; 
yet  the  word  'appeal^'  instead  of 
'writ  of  error/  is  used."  Fouse  v,  Van- 
dervort,  30  W.  Va.  327,  4  S.  E.  298. 

One  of  the  most  prominent  dif- 
ferences between  an  appeal  and  a  writ 
of  error  is  that  the  former  must  be 
prayed  and  allowed  in  the  court,  whose 
sentence  or  decree  is  sought  to  be  re- 
viewed, unless  by  statute  further  time 
is  allowed,  while  the  latter  being  a 
writ  of  right  and  grantable  ex  debi'o 
justitioe,  may,  by  the  common  law,  be 
sued  out  without  leave  of  the  court 
unless  barred  by  the  statute  of  limi- 
tations. Wingfield  v.  Crenshaw,  3 
Hen.  &  M.  245. 

At  law,  a  party  may  appeal  at  the 
time  the  judgment  is  rendered;  or  he 
may  afterwards  obtain  a  writ  of  error 
which  may  issue  after  the  judgment  is 
executed.  White  v.  Jones,  1  Wash. 
116. 

The  express  grant  of  an  appeal  of 
right  from  the  county  to  the  circuit 
courts  in  such  cases  does  not  take 
away  the  general  right  to  have  the 
case  reviewed  in  the  circuit  court  by 
writ  of  error  and   supersedeas,  or  to 
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have  the  decision  of  the  circuit  court 
reviewed  by  appeal,  or  writ  of  error 
and  supersedeas.  Ex  parte  Lester,  77 
Va.  663. 

S.   Appeal  and  Bill  of  Review. 

If  the  errors  complained  of  be  er- 
rors of  judgment  in  the  determination 
of  facts,  such  errors  can  be  corrected 
only  by  appeal  and  not  by  bill  of  re- 
view. Rawlings  v.  Rawlings,  75  Va. 
76,  88;  Kern  v.  Wyatt,  89  Va.  885,  891, 
17  S.  E.  549;  Wethered  v.  Elliott,  45 
W.  Va.  436,  32  S.  E.  209;  Thomson  v. 
Brooke,  76  Va.  160;  State  Bank  v. 
Blanchard,  90  W.  Va.  22,  17  S.  E.  742. 

One  court  cannot  review  the  decree 
of  another  court  upon  a  bill  of  review. 
Acts  1872-3,  ch.  395,  §  6,  p.  383,  gives 
the  circuit  court  no  such  jurisdiction 
over  the  final  decrees  of  the  county 
courts,  and  only  removed  from  the 
latter  to  the  former  such  causes  at 
law  and  in  chancery  as  were  pending 
on  the  day  the  act  took  effect.  The 
only  remedy  is  an  appeal  from  the  de- 
cree of  the  county  court.  On  bill  to 
review  decree  for  error  in  law,  the  er- 
ror must  appear  on  the  face  of  the  de- 
crees or  orders  or  proceedings  in  the 
cause,  arising  on  facts  either  admitted 
by  the  pleadings  or  stated  as  facts  in 
the  decrees.  But  if  the  errors  be  er- 
rors of  judgment  in  the  determination 
of  facts,  such  errors  can  be  corrected 
only  by  appeal.  Rawlings  v.  Rawl- 
ings, 1  Matthews,  75  Va.  88.  The  evi- 
dence cannot  be  looked  into  in  order 
to  show  that  the  decree  is  erroneous 
in  its  statement  of  facts.  Hancock  v. 
Hutcherson,  76  Va.  609.  See  the  title 
BILL  OF  REVIEW. 
8.    Writ  of  Error  and  Certiorari. 

The  writ  of  error  corrects  errors  of 
record  committed  by  courts  of  record 
proceeding  according  to  the  course  of 
•  the  common  law,  whilst  the  original 
writ  of  certiorari  corrects  the  errors  of 
inferior  tribunals,  in  matters  where  the 
proceeding  is  not  according  to  the 
course  of  common  law,  and  where  no 
appeal  or  writ  of  error  lies.     Morgan 


V.  Ohio,  etc.,  Co.,  39  W.  Va.  17,  19  S.  E. 
588. 

Where  the  legislature  erects  a  new 
court  of  record,  if  that  court  exercises 
a  particular  jurisdiction  according  to 
the  course  of  the  common  law,  a  writ 
of  error  would  lie  to  its  judgments. 
Board  of  Education  v.  Hopkins,  19  W. 
Va.  84. 

The  county  and  corporation  courts 
being  courts  of  record,  the  writ  of 
certiorari  does  not  lie  to  a  judgment 
of  a  corporation  court  affirming  a 
judgment  of  a  single  magistrate, 
though  his  is  not  a  court  of  record, 
for  a  fine  imposed  by  a  penal  law,  or 
in  a  civil  case;  if  there  be  error  in 
the  judgment  of  such  court  affirming 
the  judgment  of  a  single  magistrate  for 
a  fine,  the  writ  of  error  lies.  Tankers- 
ley  V.  Lipscomb,  3  Leigh  813. 

Under  the  act  of  December  21,  1872, 
a  writ  of  error  or  supersedeas  is  al- 
ways a  proper  method  of  bringing  a 
case  from  the  circuit  court  to  supreme 
court  of  appeals,  even  though  a  writ 
of  certiorari  would  have  been  the 
proper  mode  according  to  the  rules  of 
the  common  law.  Dryden  v.  Swin- 
burn,  15  W.  Va.  234;  Fowler  v. 
Thompson,  22  W.  Va.  106. 

4.    Habeas  Corpus  Not    a    Substitute 
for  Writ  of  Error  or  Certiorari. 

Jurisdiction  in  proceedings  on  ha- 
beas corpus  in  cases  where  the  deten- 
tion is  by  commitment  under  legal 
process,  is  not  strictly  speaking  t 
power  of  revision  but  a  power  to  ar- 
rest a  void  order  or  judgment.  It  acts 
directly  on  the  effect  of  the  order  or 
judgment  but  only  collaterally  on  the 
order  or  judgment  itself.  It  can  not, 
therefore,  be  made  a  substitute  for  a 
writ  of  error  or  certiorari.  Ex  parte 
Mooney,  26  W.  Va.  36.  See  the  title 
HABEAS   CORPUS. 

The  remedy  for  mere  irregularity  in 
the  process  or  mere  error  in  the  pro- 
ceedings of  courts  of  competent  juris- 
diction is  by  appeal  or  writ  of  error, 
not    by    habeas    corpus;    otherwise    if 
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the  process  or  proceedings  be  void. 
Ex  parte  Evans,  42  W.  Va.  242,  24  S. 
E.   888. 

nL  Appealable  Judgrments, 
Orders  and  Decrees. 

A.      APPEALABILITY       AS      DE- 
PENDENT ON  FINALITY  OF 
DECISION. 
1.    In  GeneraL 

In  the  absence  of  statute  no  appeal 
can  be  taken  from  an  interlocutory, 
but  only  from  a  final  decree,  or  judg- 
ment. Grymes  v.  Pendleton,  1  Call 
54;  McCall  v.  Peachy,  1  Call  56;  Gib- 
son V.  Randolph,  2  Munf.  310;  Alex- 
ander V.  Coleman,  6  Munf.  328;  Gilles- 
pie V.  Coleman,  98  Va.  276,  36  S.  E. 
377;  Lockridge  v.  Lockridge,  1  Va. 
Dec.  61;  Farneyhough  v.  Dickerson, 
2  Rob.  582;  Core  v.  Strickler,  24  W. 
Va.  689;  Harris  v.  Hauser,  26  W.  Va. 
595;  State  v.  Hays,  30  W.  Va.  107,  3 
S.  E.  177.  As  to  the  statutory  excep- 
tions, see  post,  "Statutory  Provisions," 
III,  B,  3. 

"Our  Code,  ch.  135,  §  1,  cl.  1, 
allows  a  writ  of  error  only  on  a  final 
judgment."  Hannah  v.  Bank,  53  W. 
Va.  84,  44  S.  E.  152. 

No  supersedeas  will  lie  from  the 
circuit  superior  court  to  an  order  of 
the  county  court  where  the  same  is 
interlocutory  merely  and  not  final. 
Trevilian  v.  Louisa  R.  Co.,  3  Gratt. 
326;  Hancock  v.  Richmond,  etc.,  R. 
Co.,  3  Gratt.  328. 

The  plaintiff  cannot  appeal  from  a 
judgment  in  favor  of  all  the  defend- 
ants, except  one,  in  a  joint  action  of 
trespass,  until  the  suit  has  been  abated, 
dismissed,  or  decided,  as  to  that  one. 
Wells  V.  Jackson,  3  Munf.  458. 

No  appeal  lay  from  the  court  of  ad- 
miralty, upon  an  interlocutory  decree. 
Dawson  v.  Graves,  4  Call  127. 

In  a  criminal  case  a  writ  of  error 
lies  only  to  a  final  judgment.  Saun- 
ders V.   Commonwealth,  79  Va.  522. 

Judgment  Must  Have  Been  Entered 
— An  appeal  allowed  before  any  judg- 


ment has  been  rendered  in  the  cause 
must  be  dismissed,  although  it  was 
due  to  a  mistake  of  the  clerk  and  al- 
though, pending  the  appeal  the  lower 
court  corrects  the  error  by  having  the 
judgment  entered  and  certified  to  the 
higher  court.  Tatum  v,  Snidow,  2  Hen. 
&  M.  542. 

Upon  a  county  court's  overruling  a 
motion  for  dissolution  of  an  injunc- 
tion, the  parties  cannot  make  the  in- 
junction perpetual,  by  consent,  in 
order  that  an  appeal  may  be  taken; 
but  to  authorize  an  appeal,  the  cause 
must  be  regularly  proceeded  in  to  a 
final  decree.  See  in  Norris  v.  Tomlin,  2 
i  Munf.  336,  another  case  in  which  an 
appeal  could  not  be  taken  by  consent 
of  parties.  See  also,  M'Call  v.  Peachy, 
1  Call  55;  Clarke  v.  Conn,  1  Munf. 
160;  Blakey  v.  West,  3  Munf.  75.  See 
the   title    INJUNCTIONS. 

May  Be.  Entered  at  Any  Time.— It 
cannot  be  seriously  questioned,  that 
a  court  may  in  fact  enter  a  final  judg- 
ment in  any  stage  of  the  cause,  how- 
ever erroneous  or  premature  it  may 
be;  and  that  when  such  judgment  is  so 
entered,  it  may  be  reviewed  by  the 
appellate  tribunal,  as  a  final  judgment. 
Burch  V.  Hardwicke,  23  Gratt.  55.    , 

Judgment  Must  Appear  by  Record. 
— A  writ  of  error  will  not  lie  where 
the  record  does  not  show  the  judg- 
ment of  the  trial  court,  but  merely  re- 
cites that  judgment  was  entered. 
Read's  Case,  90  Va.  168,  17  S.  E.  855. 

2.  What  Are  Final  Judgments  and  De- 
crees within  Rule. 

In  a  law  case,  a  judgment,  to  be 
final,  so  as  to  warrant  a  writ  of  error, 
must  end  the  issue  presented  by  the 
whole  case.  W.  Va.  Code,  ch.  135, 
§  1,  cl.  1;  2  Bart.  Law  Prac.  761;  Riley 
V.  Jarvis,  43  W.  Va.  43,  26  S.  E.  366. 

The  established  definition  of  a  final 
decree  is:  "A  decree  that  ends  the 
cause,  so  that  no  further  action  of  the 
court  in  the  cause  is  necessary."  Bat- 
taile  V.  Maryland  Hospital,  76  Va.  63. 
Generally   as   to    definitions    of     final 
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judgments   and    decrees,    see    the    title 
JUDGMENTS  AND  DECREES. 

S.    Applications  of  Rule  in  Particular 

Instances, 
a.    Decision   Held   Final  and  Appeal- 
able. 

Order    Setting    Aside    an    Award.— 

An  order  setting  aside  an  award 
founded  upon  a  submission  in  pais, 
and  which  it  is  agreed  shall  be  entered 
up  as  the  judgment  of  the  court,  is  a 
final  judgment  to  which  a  writ  of  er- 
ror will  lie.  Tennant  v.  Divine,  24 
AV.  Va.  387. 

Reversal  of  Judgment  Below.— 
Where  a  final  judgment  of  the  lower 
court  is  reversed  and  the  cause  re- 
tained in  the  superior  court  for  further 
proceedings,  without  acquiescence  in 
such  further  proceedings  by  the  ap- 
pellee, such  judgment  of  the  superior 
court  is  a  final  judgment  to  which  a 
writ  of  error  will  lie.  Crawford  v. 
Valley  R.  Co.,  25  Gratt.  467;  Brum- 
baugh V.  Wissler,  25  Gratt.  463;  Com. 
V.  Lewis,  25  Gratt.  938;  Morgan  v, 
Ohio  River  R.  Co.,  39  W.  Va.  17,  19 
S.   E.  588. 

The  judgment  of  the  circuit  court, 
reversing  and  setting  aside  the  judg- 
ment of  the  county  court  quashing  the 
original  summons  in  the  case  and  dis- 
missing it,  and  retaining  the  cause  in 
the  circuit  court  for  trial  and  deter- 
mination is  a  judgment  of  such  finality 
in  its  character,  as  that  the  court  of 
appeals  has  jurisdiction  to  review  it 
upon  writ  of  error  or  supersedeas. 
Board  of  Education  of  Union  District 
V.  Crawford,  14  W.  Va.  790. 

A  court  having  set  aside  an  office 
judgment  and  the  execution  which  had 
issued  upon  it  after  the  fifteenth  day 
of  the  term,  and  permitted  the  defend- 
ant to^  plead,  the  plaintiflF  may  have  a 
supersedeas  from  this  order;  though 
that  part  of  the  order  setting  aside  the 
judgment  is  interlocutory.  Enders  v. 
Burch,   15   Gratt.   64. 

Decree  Dismissing  Bill.— A  decree 
dismissing  a  bill  as  to  a  defendant  is, 


as   to   such   defendant,   a   final   decree, 
Dick  V.  Robinson,  19  W.  Va.  159. 

A  decree  dismissing  a  bill  with  costs 
upon  the  hearing  is  necessarily  a  final 
decree  within  the  meaning  of  the  stat- 
ute limiting  appeals  and  the  judge 
pronouncing  it,  even  if  so  inclined,  can- 
not, by  subsequent  action,  impart  to  it 
a  different  character.  At  any  rate  a 
mere  instruction  as  to  taxing  costs 
will  not  do  so.  Pace  v.  Ficklin,  76  Va, 
292. 

A  decree  in  these  words:  "The 
plaintiff,  failing  to  prosecute  his  suit, 
it  is  ordered  that  the  same  be  dis- 
missed," is  a  final  decree.  It  can  only 
be  set  aside  by  appeal,  or  by  bill  of 
review,  within  the  periods  limited  by 
statute.  Battaile  v.  Maryland  Hos- 
pital, 76  Va.  63;  Jones  v.  Turner,  81 
Va.  709. 

Order   Retaining    Cause   in    District 

Court.— When,  upon  the  reversal  of  a 
county  court  judgment,  a  cause  has 
been  retained  in  the  district  court,  by 
consent,  if,  at  a  subsequent  term,  the 
order  for  detaining  the  cause  be  set 
aside,  an  appeal  cannot  then  be  taken, 
to  the  court  of  appeals,  even  by  con- 
sent of  parties,  but  the  cause  should 
be  sent  back  to  the  county  court  for 
farther  proceedings.  Norris  v.  Tom- 
lin,  2  Munf.  336. 

In  Janey  v.  Blake,  8  Leigh  88,  this 
case  was  said  to  be  badly  reported  and 
no  authority  for  the  above  doctrine 
and  it  was  held  that  where,  on  a  su- 
persedeas to  a  judgment  of  a  county 
court,  the  circuit  court  reverses  the 
judgment  with  costs,  but  omits  to  give 
such  judgment  as  the  county  court 
ought  to  have  given,  and  retains  the 
cause,  that  this  judgment  of  the  cir- 
cuit court  is  to  be  regarded  as  its  final 
judgment  in  its  appellate  character, 
and  supersedeas  will  lie  thereto  from' 
the  court  of  appeals. 

Final  Judgment  in  County  Courts.— 
Though  a  judgment  of  a  superior  court 
of  law,  reversing  a  judgment  of  a 
county     court,     and     directing     other 
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pleadings  in  the  cause,  be  interlocu- 
tory in  its  character,  yet  the  finality 
of  the  judgment  in  the  county  court 
imparts  its  character  to  the  judgment 
of  the  superior  court,  so  as  to  au- 
thorize an  appeal  to  the  court  of  ap- 
peals. Cowling  V,  Justices  of  Nanse- 
mond  County,  6  Rand.  349. 

When  a  decree  is  entered  reserving 
the  right  to  any  party  to  further  liti- 
gate  any  matter  in  controversy  in  the 
suit,  such  reservation  may  be  re- 
viewed on  appeal  by  any  party  prej- 
udiced thereby,  and,  if  no  appeal  is 
taken,  such  reservation  becomes  res 
adjudicata,  and  cannot  be  called  in 
question  by  any  paj-ty  in  any  other 
suit  or  proceeding.  Bodkin  r.  Arnold, 
45  W.  Va.  90,  30  S.   E.   154. 

To  make  a  judgment  sustaining  de- 
murrer final,  there  must  be  a  judgment 
of  dismissal.  Gillespie  v.  Coleman,  98 
Va.  276,  36  S.  E.  377. 

A  judgment  sustaining  a  demurrer 
is  appealable  where  no  leave  to  amend 
is  given  but  final  judgment  is  entered 
on  the  demurrer.  Norris  v.  Lemen, 
28  W.  Va.  336. 

Decision  on  Demurrer  to  Evidence. — 
If  the  demurrer  to  evidence  shows  that 
the  plaintiff  ought  not  to  recover,  the 
court  cannot  set  it  aside  and  award  a 
new  trial,  but  ought  to  enter  judgment 
for  the  defendant.  Where  the  plain- 
tiffs evidence  is  not  doubtful  and  uncer- 
tain but  defective  only,  the  defendant 
may  demur.  In  such  a  case,  if  the 
court  does  set  aside  the  demurrer  and 
award  a  new  trial,  the  defendant  may 
appeal.  And  if  the  defendant  offers  to 
appeal  and  the  court  refuses  it,  this 
court  will  reverse  the  judgment  not- 
withstanding there  was  a  continuance 
by  consent  at  a  subsequent  term,  and 
after  that  a  verdict  and  judgment  for 
the  plaintiff.  Knox  v.  Garland,  2  Call 
241. 

Order  Granting  New  Trial.— Prior 
to  the  act  of  Feb.  29,  1868,  no  super 
sedeas  lay  to  the  judgment  of  circuit 
court  setting  aside  a  judgment  at  the 
same  time  at  which  it  was   rendered, 


and  awarding  a  new  trial,  such  judg- 
ment being  interlocutory  merely,  the 
cause  being  still  pending  and  undeter- 
mined. Pumphry  v.  Brown,  3  W. 
Va.  9. 

When  in  any  civil  suit  there  is  an 
order  made  granting  a  new  trial,  a 
writ  of  error  will  lie  from  such  order, 
either  before  or  after  the  new  trial  has 
been  had,  and  without  regard  to  the 
finding  on  such  new  trial.  Gwynn  v. 
Schwartz,  32  W.  Va.  487,  9  S.  E.  880; 
Lambert  v.  Mfg.  Co.,  42  W.  Va.  813, 
26  S.  E.  431;  Code  W.  Va.  (1899),  ch. 
135,  §  1,  par.  9. 

Order  Refusing  Petition  for  Rehear- 
ing.— The  refusal  of  the  lower  court  to 
allow  a  petition  for  a  rehearing  is  a 
proper  subject  of  appeal.  Ambrouse 
V.  Keller,  22  Gratt.  769. 

Order  Refusing  to  Allow  Bill  of  Re- 
view to  Be  Filed.— The  refusal  of  the 
lower  court  to  allow  a  bill  of  review 
to  be  filed  is  a  proper  subject  of  ap- 
peal. Ambrouse  v.  Keller,  22  Gratt. 
769;  Lee  v.  Braxton,  5  Call  459;  Con- 
nolly V.  Connolly,  32  Gratt.  660. 

An  appeal  ought  not,  however,  to 
be  allowed  by  the  supreme  court  from 
an  order  of  a  superior  court  of  chan- 
cery rejecting  a  motion  to  allow  a 
oill  of  review,  where  the  right  of  prop- 
erty had  been  decided,  and  a  writ  of 
habere  facias  possessionem  awarded, 
nit  an  account  remained  to  be  taken, 
md  the  commissioner's  report  had  not 
ome  in;  such  decree  being  interlocu- 
tory only.  Bowyer  v,  Lewis,  1  Hen. 
^  M.  553. 

Judgment  Imposing  Fine  for  Con- 
.empt. — An  appeal  may  be  taken  to  the 
:ourt  of  appeals  from  the  judgment  of 
a  circuit  court  imposing  a  fine  upon 
a  person  for  a  contempt  of  the  court, 
in  aiding  to  obstruct  the  execution  of 
a  decree  of  the  court.  Wells  v.  Com- 
monwealth,  21    Gratt.    500. 

b.   Decisions  Held  Not  Final  and  Un- 
appealable. 
Order  Refusing  to  Enter  Judgment 
on  an  Award. — Where    an     award     is 
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made  in  a  pending  s>iiit»  and  it  is  agreed 
that  it  shall  be  entered  as  the  judg- 
ment of  the  court,  a  judgment  of  the 
court  refusing  to  enter  judgment  ac- 
cording to  the  award  is  not  a  final 
judgment  from  whch  an  appeal  can  be 
taken,  since  the  action  still  remains 
before  the  court  for  further  proceed- 
ings and  a  final  judgment  may  be  had 
therein  without  a  new  action.  Man- 
love  V,  Thrift,  5  Munf.  493. 

Order  Touching  Process. — An  order 
declaring  a  summons  void  as  an  alias 
summons,  but  good  as  an  original 
summons,  is  not  appealable,  under 
§  3454,  Code  1887,  as  being  a  final 
judgment.  Roger  v.  Bertha  Zinc  Co., 
1   Va.   Dec.  827. 

No  appeal  lies  to  an  interlocutory 
order  granting  or  refusing  amend- 
ments to  pleadings  until  there  has 
been  a  final  decree,  except  as  other- 
wise provided  by  statute.  Hobson  v. 
Hobson,   100  Va.  216,  40   S.   E.   899. 

There  can  be  no  appeal  from  a  de- 
cree or  order  refusing  to  allow,  or 
allowing,  an  amended  and  supplemen- 
tal bill  to  be  filed,  unless  and  until 
there  is.  an  appeal  from  a  decree  which 
is  final,  or  is  appealable  under  the 
provisions  of  §  3454  of  the  Va.  Cod^ 
allowing  appeals  from  interlocutory 
decrees  dissolving  injunctions,  requir- 
ing money  to  be  paid,  or  the  posses- 
sions or  title  of  property  to  be 
changed,  or  adjudicating  the  principles 
of  a  cause.  Smith  v.  Pyrites  Mining 
Co.,   101   Va.   301,   43   S.    E.   564. 

Order  Sustaining  Demurrer. — An  or- 
der sustaining  a  demurrer  and  remand- 
ing the  cause  to  rules  with  leave  to 
the  plaintiff  to  amend  is  not  a  final 
judgment  to  which  a  writ  of  error  will 
lie.  White  v.  Chesapeake,  etc.,  R.  Co., 
26  W.  Va.  800;  Gillespie  v.  Coleman,  9K 
Va.  276,  36  S.   E.  377. 

A  decree  sustaining  a  demurrer,  bu' 
overruling  a  motion  to  dismiss  the  bill 
and  granting  leave  to  the  plaintiff  t< 
file  an  amended  bill  is  not  appealable 
Commercial    Bank   v.    Rucker,    2    Va 


Dec.  350;  London,  etc.,  Co.  v,  Moore. 
98   Va.  256,  35   S.   E.   722. 

Demurrer  Sustained  as  to  Some 
Courts    Overruled     as     to     Others.— 

Where  there  is  more  than  one  count  in 
a  declaration,  and  a  demurrer  is  sus- 
tained and  judgment  for  defendant  as 
to  some  of  them,  and  overruled  as  to 
others,  the  judgment  upon  the  counts 
held  bad  is  not  such  final  judgment  as 
to  give  a  writ  of  error  until  the  case 
ends  as  to  the  remaining  counts.  Riley 
V.  Jarvis,  43   W.   Va.   43,  26  S.   E.  366. 

An  order  overruling  a  demurrer  to  a 
bill  is  not  appealable.  Parsons  v. 
Snider,  42  W.  Va.  517,  26  S.  E.  285. 

Order  Directing  an  Issue.— A  de- 
cree directing  an  issue  to  be  tried  at 
the  bar  of  the  court  is  not  an  appeal- 
able decree.  Moore  v.  Lipscombe,  82 
Va.   546. 

An  appeal  can  not  be  taken  from  the 
order  of  a  court  of  chancery  directing 
an  issue  devisavit  vel  non.  McCUntic 
V.  Ocheltree,  4  W.  Va.  249. 

An  order,  entered  on  the  verdict  of 
a  jury  on  an  issue  out  of  chancery,  that 
the  defendant  merely  recover  costs  of 
the  plaintiff,  is  not  a  final  judgment, 
decree  or  order,  giving  the  right  to  ap- 
peal. Corley  v.  Corley,  53  W.  Va.  142. 
44  S.  E.  132. 

Order  Refusing  New  TriaL— An  or- 
der overruling  a  motion  to  set  aside  a 
verdict  of  a  jury  and  refusing  to  g."ant 
a  new  trial  is  not  such  an  order  or 
judgment  as  will  authorize  a  writ  of 
error  from  the  court  of  appeals.  Dam- 
ron  V.  Ferguson,  32  W.  Va.  33,  9  S.  E. 
39. 

Order  Remanding  Cause  for  Further 
Proceedings. — A  writ  of  error  docs  not 
lie  from  the  court  of  appeals  from  an 
order  of  the  circuit  court  reversing 
the  judgment  of  an  inferior  court  in  a 
rminal  case,  and  remanding  the  same 
^or  further  proceedings.  State  v. 
Bluefield  Drug  Co.,  41  W.  Va.  638,  24 
S.   E.  649. 

Order  of  Nonsuit. — By  suffering  a 
nonsuit,  plaintiff  ends  his  pre^t^nt  suit 
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without  prejudice  to  his  right  to  bring 
another;  and  it  is  not  a  final  judgment, 
but  the  opposite.  Mallory  v,  Taylor,  DO 
Va.  348,  18  S.  E.  438. 

Orders  Granting  or  Refusing  In- 
junctions.— No  appeal  lies  to  the  su- 
preme court  from  an  order  of  a  cir- 
cuit court  refusing  an  injunction;  the 
remedy  in  such  case  being  by  applica- 
tion to  the  supreme  court  to  grant  the 
injunction  refused.  Hudson  v.  Bar- 
ham,  101  Va.  63,  43  S.  E.  189. 

An  ex  parte  order  granting  an  in- 
junction is  not  appealable  until  after 
a  motion  made  to  vacate  or  set  it  aside. 
Brast  V.  Kanawha  Oil  Co.,  46  W.  Va. 
613,  33  S.   E.  302. 

"Such  an  order  is  not  appealable.  It 
is  not  an  adjudication  between  par- 
ties. One  side  has  not  been  heard, 
and  until  he  moves  the  court  that 
granted  the  injunction  to  correct  it  he 
has  no  right  of  appeal.  Appeals  are 
to  correct  errors  committed  after 
hearing,  and  not  to  review  mere  pre- 
liminary orders,  made  in  the  absence 
of  one  of  the  litigants.  Such  orders 
are  still  in  the  breast  of  the  court  un- 
til finally  heard  and  determined." 
Brast  V.  Kanawha  Oil  Co.,  46  W.  Va. 
613,  33  S.  E.  302.  See  the  title  IN- 
JUNCTIONS. 

Refusal  to  Remove  Cause. — Man- 
damus and  not  appeal  is  the  proper 
remedy  when  the  county  court  refuses 
to  remove  a  cause  to  the  United  States 
courts,  an  appeal  not  lying  till  the 
final  decision  of  the  cause.  Brown  v. 
Crippin,  4  Hen.  &  M.  173. 

Order  Setting  Aside  Decree  Con- 
firming Sale. — An  order  setting  aside 
a  decree  confirming  a  sale  before  the 
end  of  the  term,  is  interlocutory  and 
nonappealable.  Bank  v.  Jarvis,  26  W. 
Va.  785. 

Under  the  decision  in  Childs  v.  Hurd, 
25  W.  Va.  530,  the  purchaser  cannot 
appeal  from  the  decree  setting  aside 
sale  before  resale  made  and  confirmed. 

Order  Directing  Surveyor  to  Make 
Report — Where  in  a  suit  for  specific 


performance  of  a  contract  for  the  sale 
of  land,  a  decree  holds  the  plaintiff  en- 
titled to  recover  and  directs  a  surveyor 
to  lay  off  the  land  and  make  a  report, 
if  an  appeal  is  taken  before  the  re- 
port is  made,  it  will  be  dismissed  as 
improvidently  allowed.  Higginbotham 
V.   Brown,  22   Gratt.   323. 

A  decree  directing  the  surveyor  to 
make  partition  of  a  tract  of  land  and 
to  make  report  is  not  final,  and  can- 
not be  appealed  from.  Young  v. 
Skipwith,  2  Wash.   300. 

Order  Appointing  Commissioner  to 
Assess  Damages. — The  order  of  a 
court  appointing  commissioners  to  as- 
sess a  just  compensation  for  land  con- 
demned by  a  city  is  not  a  final  judg- 
ment, decree  or  order  in  reference  to 
which  the  party  aggrieved  may  peti- 
tion for  a  writ  of  error  or  supersedeas, 
under  §  3454,  Code  Va.,  1887.  Ludlow 
V.  Norfolk,  87  Va.  319,  12  S.  E.  612; 
Postal  Tel.  Cable  Co.  v.  Norfolk,  etc., 
R.  Co.,  87  Va.  349,  12  S.  E.  613; 
Wheeling  B.  &  T.  Ry.  Co.  v.  Wheel- 
ing, S.  &  I.  Co.,  41  W.  Va.  747,  24  S.  E. 
651;  Wheeling,  etc.,  R.  Co.  v.  Atkin- 
son, 53  W.  Va.  542,  44  S.  E.  773. 

Decree  for  an  Account. — Errors  in 
the  details  of  a  decree  for  an  account 
are  not  a  proper  subject  for  appeal 
and  correction  in  the  appellate  court; 
but  they  may  be  corrected  by  excep- 
tions to  the  commissioner's  report. 
Humphrey  v.  Foster,  13  Gratt.  653; 
Rust  V.  Rust,  17  W.  Va.  912. 

Order  Quashing  Commissioner's  Re- 
port.— An  order  quashing  the  report 
of  commissioners  appointed  to  assess 
damages  is  an  interlocutory  order  to 
which  a  writ  of  supersedeas  will  not 
lie.  Trevilian  v.  Louisa  R.  Co.,  3 
Gratt.  326. 

Decree  Prematurely  Entered  before 
Commissioner's  Report  Disposed  of. — 
Pending  a  commissioner's  report  un- 
disposed of,  a  decree  prematurely  en- 
tered, which  does  not  finally  adjudi- 
cate the  controversies  between  the 
parties  to  the  cause,  is  interlocutory, 
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and  not  appealable.  §mith  v.  Evans, 
42  W.  Va.  352,  26  S.  E.  347. 

Decree  Refusing  Relief  until  Further 
Legislation. — A  decree  which  declines 
to  grant  the  relief  prayed  until  the 
legislature  enacts  a  further  law  on  the 
subject  is  not  a  final  decree,  nor  does 
it  adjudicate  the  principles  of  the 
cause.  From  it  no  appeal  lies.  If  a 
decision  is  desired  the  proper  remedy 
is  by  mandamus  to  compel  the  trial 
court  to  hear  and  determine  the  cause. 
Supervisors  v.  Alexandria,  95  Va.  469, 
28  S.  E.  882. 

A  decree  foreclosing  the  equity  of 
redemption  in  mortgaged  property, 
and  appointing  commissioners  to  make 
sale,  etc.,  is  but  interlocutory;  and  an 
appeal  can  not  be  allowed  by  a  county 
court,  from  such  decree,  even  in  term 
time.  Allen  v.  Belches,  2  Hen.  &  M. 
595. 

Decree  Directing  Conveyance  in  De- 
fault of  Answer  by  Certain  Day. — A 
decree  that,  unless  the  defendant  an- 
swer the  bill  before  a  certain  day, 
then  the  tract  of  land  in  the  bill  men- 
tioned, shall  be  surveyed,  and  part 
thereof  allotted  to  the  complainant, 
and  that  the  defendant  shall  execute 
to  the  complainant  a  legal  conveyance 
for  such  part,  and  pay  the  costs  of 
suit,  is  not  final,  but  interlocutory  only. 
Aldridge  v.  Giles,  3  Hen.  &  M.  136. 

Rule  Requiring  Election  by  Plaintiff. 
— A  rule  in  actions  at  law  requiring 
plaintiff  to  elect  by  the  next  term 
whether  he  will  proceed  at  law  or  in 
chancery,  is  not,  in  the  meaning  of 
§  2,  ch.  178,  Va.  Code,  1873,  a  final 
judgment,  and  the  appellate  court  has 
not  jurisdiction  to  review  it.  Priddy 
V.   Hartsook,  81   Va.   67. 

B.  INTERLOCUTORY  DECREES. 
1.   In  General. 

As  to  what  is  an  interlocutory  de- 
cree, see  the  title  JUDGMENTS  AND 
DECRl^ES. 

Jurisdiction  of  Appellate  Court 
Purely  Statutory. — The  jurisdiction  of 
the  court  of  appeals  in  relation  to  ap- 


peals from  interlocutory  decrees  is 
purely  statutory.  Lancaster  v.  Lan- 
caster, 86  Va.  201,  9  S.  E.  988;  Elder 
V.  Harris,  75  Va.  68;  Hobson  v.  Hob- 
son,  100  Va.  216,  40  S.  E.  899. 

Law  Governing. — Where  an  order  is 
not  appealable  when  the  appeal  is 
taken,  it  is  immaterial  that  afterwards 
it  is  made  appealable,  by  statute,  the 
appeal  must  be  dismissed.  Robrecht 
V.  Wharton,  29  W.  Va.  746,  2  S.  E. 
793. 

In  Chancery  Only. — Only  in  a  case 
in  chancery  is  a  party  authorized  to 
appeal  from  a  decree  or  order  which 
is  not  final,  and  then  only  from  such 
decree  or  order  as  the  law  prescribes. 
Unless  the  decree  or  order,  not  being 
final,  falls  within  this  description  in 
one  or  the  other  of  the  specifications, 
the  appellate  court  would  have  no 
jurisdiction  of  the  appeal,  because  the 
appellate  court  has  no  jurisdiction  to 
review  an  interlocutory  decree  or  or- 
der in  chancery,  except  what  is  given 
by  statute;  and  jurisdiction  is  given 
only  in  the  cases  described.  Elder  v, 
Harris,  75  Va.  68;  Pack  v.  Chesapeake, 
etc.,  R.  Co.,  5  W.  Va.  118. 

Discretionary  Merely. — If  an  appeal 
from  an  interlocutory  order  or  decree 
is  allowed,  and  the  court  of  appeals  is 
of  opinion  that  it  should  have  been 
proceeded  in  further  before  the  appeal 
was  allowed,  it  will  be  dismissed  as 
improvidently  awarded.  Hughes  v. 
Johnston,  12  Gratt.  479. 

Where  a  cause  is  heard  upon  the  re- 
port of  a  commissioner,  which  has  not 
been  returned  for  the  legal  period,  the 
decree  being  merely  interlocutory,  the 
error  should  be  corrected  by  applica- 
tion to  the  court  below;  and  it  is  not 
ground  for  an  appeal  unless,  upon  ap- 
plication, the  court  below  refuses  to 
correct  it;  the  court  saying:  "The 
right  of  appeal  from  an  interlocutory 
order  or  decree  was  not  given  for  the 
correction  of  such  an  error  as  this; 
but  is  limited  to  *a  decree  or  order 
dissolving  an  injunction    or    requiring 
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money  to  be  paid,  or  the  possession  or 
title  of  property  to  be  changed,  or  ad- 
judicating the  principles  of  the  cause;* 
and  was  intended  to  test  the  merits  of 
the  decree  or  order.  If  that  be  right 
upon  the  merits,  and  the  only  ap- 
parent error  in  the  proceedings  con- 
sists in  the  fact  that  the  decree  or  or- 
der was  prematurely  made,  the  pe- 
tition for  an  appeal  therefrom  may  be 
rejected  upon  the  ground  that  it  is 
most  proper  that  the  case  'should  be 
proceeded  in  further  in  the  court  be- 
low, before  an  appeal  is  allowed 
therein.*  In  other  words,  the  peti- 
tioner should  have  the  error  corrected 
in  the  court  below  if  he  can.'*  Arm- 
strong V.  Pitts,  13  Gratt.  235. 

2.   Suspension  of  Execution  as  Substi- 
tute for  Appeal. 

Under  the  4th  section  of  the  act  of 
1827-8,  ch.  25  (Sess.  Acts,  p.  20), 
amending  the  laws  in  relation  to  the 
jurisdiction  of  the  court  of  appeals,  it 
is  provided,  that  no  appeal  shall  be 
granted  from  any  interlocutory  de- 
cree of  a  superiour  court  of  chancery, 
except  by  the  court  of  appeals;  but 
that  the  courts  of  chancery,  or  the 
judges  thereof  in  vacation,  may  sus- 
pend the  execution  of  any  interlocu- 
tory decree,  requiring  the  payment  of 
money,  or  changing  the  possession 
and  title  of  property,  provided  the 
party,  desirous  of  appealing,  shall 
enter  into  bond  with  sufficient  surety, 
in  the  manner  now  prescribed  by  law, 
with  condition  reciting  the  interlocu- 
tory decree  and  the  intention  of  the 
party  to  take  an  appeal  so  soon  as  a 
final  decree  shall  be  made,  and  bind- 
ing such  party  to  pay  all  costs  and 
damages,  and  the  profits  of  the  prop- 
erty recovered,  in  case  the  decree  be 
affirmed,  or  the  party  fail  to  take  or 
prosecute  the  appeal.  Graves  v. 
Graves,  1  Leigh  34. 

8.   Statutory  Provisions, 
a.   General  Statement  of  Provisions. 
By  the  Va.  act  of  10th  April   1831, 


(Acts  of  1830-1,  p.  51),  it  was  pro- 
vided, "that  no  appeal  shall  be  allowed 
from  interlocutory  decrees  or  orders 
in  chancery  of  the  circuit  superior 
courts  of  law  and  chancery,  to  the 
courts  of  appeals,  unless  by  such  de- 
cree, or  order,  money  shall  be  re- 
quired to  be  paid  or  the  possession  or 
title  of  property  be  changed,  or  the 
judge  or  court  to  whom  the  petition 
for  appeal  shall  be  preferred,  shall 
think  such  appeal  proper  to  settle  the 
principles  of  the  cause,  and  to  avoid 
expense  and  delay.'*  Pleasants  v,  Lor- 
ton,  2   Pat.   &   H.   8. 

Va.  Code  of  1878,  and  1887.— The 
statute,  §  2,  ch.  178,  Va.  Code,  1873, 
the  language  of  which  is  identical  with 
§  3454  of  the  Code  of  1887,  provides 
that  any  person,  who  is  a  party  to  any 
case  in  chancery  wherein  there  is  a 
decree  or  order  dissolving  an  injunc- 
tion, or  requiring  money  to  be  paid, 
or  the  possession  or  title  of  property 
to  be  changed,  or  adjudicating  the 
principles  of  the  cause,  or  to  any  civil 
case  wherein  there  is  a  final  judg- 
ment, decree,  or  order,  may  present  a 
petition,  if  the  case  be  in  chancery, 
for  an  appeal  from  the  decree  or  or- 
der. Lancaster  v.  Lancaster,  86  Va. 
201,  9  S.  E.  988;  Elder  v.  Harris,  75 
Va.  68;  Smith  v.  Pyrites  Min.  Co.,  101 
Va.  301,  43  S.  E.  564;  Hobson  v.  Hob- 
son,  100  Va.  216,  40  S.   E.  899. 

The  West  Virginia  Code,  ch.  135, 
§  1,  subd.  7,  contains  similar  provi- 
sions. 

No  appeal  will  lie  where  no  final 
decree  has  been  entered,  nor  any  de- 
cree, "adjudicating  the  principles  in 
the  case,  or  dissolving  or  refusing  to 
dissolve  an  injunction,  or  requiring 
money  to  be  paid  or  real  estate  to  be 
sold,  or  requiring  the  possession  or 
title  of  property  to  be  changed."  Har- 
ris V.  Hauser,  26  W.  Va.  595;  Code 
W.  Va.  (1899),  ch.  135,  §  1;  Kanawha 
Lodge  V.  Swann,  37  W.  Va.  176,  16 
S.  E.  462;  Stout  V.  Philippi  Mfg.,  etc., 
Co.,  41  W.  Va.  339,  23  S.  E.  571. 
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b.  Decree  or  Order  as  to  Dissolution 

of  Injunctions. 

In  GeneraL — In  Virginia  any  person 
who  is  a  party  to  any  case  in  chancery 
when  there  is  a  decree  or  order  dis- 
solving an  injunction  may  present  a 
petition  for  an  appeal  from  such  de- 
cree or  order.  Va.  Code,  1873,  ch. 
178,  §  2;  Code,  1887,  §  3454;  Lancaster 
V.  Lancaster,  86  Va.  201,  9  S.  E.  988; 
Elder  v.  Harris,  75  Va.  68;  Smith  v. 
Pyrites  Min.  Co.,  101  Va.  301,  43  S. 
E.   564. 

In  West  Virginia  an  appeal,  writ  of 
error  or  supersedeas  will  lie  in  any 
case  where  there  is  a  decree  dissolv- 
ing or  refusing  to  dissolve  an  injunc- 
t-  -1.     W.  Va.  Code,  ch.  135,  §  1,  subd. 

Where  injunction  has  been  dissolved 
by  court  below  upon  the  me-its,  the 
remedy  is  by  appeal  here,  or  by  mo- 
tion to  court  below  for  its  reinstate- 
ment, and  appeal  from  its  refusal  to 
reinstate.  Fredenheim  v.  Rohr,  87 
Va.  764,  13  S.  E.  1937266. 

It  is  an  irregular  proceeding  in  a 
chancellor  to  dissolve  an  injunction  in 
court,  with  a  direction  that  the  order 
of  dissolution  should  not  go  out;  and 
then,  in  vacation,  to  direct  that  the 
order  should  go  out.  From  such  an 
order  an  appeal  lies  to  the  court  of  ap- 
peals. Randolph  v.  Randolph,  6 
Rand.  194.  See  the  title  INJUNC- 
TIONS. 

Jurisdictional  Amount  Must  Be  In- 
volved.— No  appeal  lies  from  a  decree 
dissolving  an  injunction  where  the  sub- 
ject involved  is  pecuniary,  and  is  of 
less  amount  than  $500.  The  right  of 
appeal  given  by  §  3454  of  the  Va. 
Code  is  limited  by  §  3455.  Shoemaker 
z.  Bowman,  98  Va.  688,  37  S.  E.  278. 

c.  Decree  or  Order  Requiring  Money 

to  Be  Paid. 
In  General. — An  appeal  will  lie  by 
any  party  to  a  case  in  chancery 
wherein  there  is  a  decree  requiring 
money  to  be  paid.  Va.  Code,  1873,  ch. 
178,  §  2;  Code,  1887,  §  3454;  Code,  ch. 


135,  §  1,  subd.  7;  Lancaster  v.  Lan- 
caster, 86  Va.  201,  9  S.  E.  988;  Elder 
V.  Harris,  75  Va.  68;  Smith  v.  Pyrites 
Min.  Co.,  101  Va.  301,  43  S.  E.  564. 

Decree  Ordering  Pajrment  of  Trust 
Funds  into  Court. — A  trustee  has  a 
right  of  appeal  from  a  decree  ordering 
him  to  pay  trust  funds  into  court  a> 
such  a  decree  "requires  money  to  bi- 
paid."  Grinnan  v.  Long,  22  W.  Va. 
693. 

Decree  Overruling  Exceptions  to 
Commissioner's  Report  and  Ascertain- 
ing Indebtedness. — A  decree  overrul 
ing  some  exceptions  to  a  commission- 
er's report  and  confirming  others  and 
then  ascertaining  the  indebtedness  of 
parties  and  decreeing  money  to  be 
paid  is  appealable.  Hooper  v.  Hooper, 
29  W.  Va.  276,  1   S.   E.  280. 

A  decree  providing  for  the  distribu- 
tion and  payment  of  money  is  a  final 
decree,  and  subject  to  the  statute  of 
limitations  relating  to  appeals,  bills  of 
review,  and  motions  to  correct  non- 
appealable errors.  Kearfott  v.  Dan- 
dridge,  45  W.  Va.  673,  31  N.  E.  947. 

d.  Decree  or  Order  Requiring  Posses- 
sion or  Title  of  Property  to  Be 
Changed. 

In  General. — In  Virginia  an  appeal 
will  lie  by  a  party  to  a  case  in  chan- 
cery wherein  there  is  a  decree  or  or- 
der requiring  the  possession  or  title 
of  property  to  be  changed.  Va.  Code, 
1873,  ch.  178,  §  2;  Code,  1887,  §  3454; 
Lancaster  v.  Lancaster,  86  Va.  201,  9 
S.  E.  988;  Smith  v.  Pyrites  Min.  Co., 
101  Va.   301,  43  S.   E.  564. 

In  West  Virginia  a  decree  or  order 
requiring  "real  estate  to  be  sold  or 
the  possession  or  title  of  property  to 
be  changed"  is  appealable.  W.  Va. 
Code,  ch.  135,  §  1,  subd.  7. 

A  decree  ordering  the  sale  of  land 
is  an  appealable  decree,  under  ch.  135, 
§  1,  subd.  7,  of  the  W.  Va.  Code;  and 
no  error  in  such  decree  can  be  re- 
viewed unless  a  petition  for  an  appeal 
is  presented  within  two  years  after 
such   decree   was   rendered.     Rader  v. 
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Adamson,  37  W.  Va.  582,  16  S.  E.  808; 
Buster  v.  Holland,  27  W.  Va.  510, 
523. 

A  decree  for  the  sale  of  land  in  a 
X>artition  suit,  though  interlocutory,  is 
appealable  under  Va.  Code,  §  3454,  as 
it  requires  change  of  title  and  posses- 
sion, especially  where  it  settles  the 
principles  of  the  cause.  Stevens  v. 
McCormick,  90  Va.  735,  19  S.   E.  742. 

A  decree  ascertaining  and  fixing  the 
amounts  and  priorities  of  liens  on  real 
estate,  and  providing  for  sale  thereof 
by  special  commissioner,  unless  such 
liens  are  paid  by  a  future  day,  men- 
tioned in  the  decree,  is  appealable,  and 
can  only  be  corrected  on  appeal  or 
bill  of  review  filed  within  the  time  pre- 
scribed by  statute.  Lehman  v,  Hinton, 
44  W.  Va.  1,  29  S.  E.  984. 

Decree  Appointing  a  Receiver. — 
Under  Va.  Code,  §  3454,  an  appeal 
lies  to  a  decree  appointing  a  receiver, 
whereby  a  change  in  possession  or  con- 
trol of  the  property  is  required,  though 
made  in  vacation.  Shannon  v.  Hanks, 
88  Va.  338,  13  S.  E.  437;  Ruflfner  v. 
Mairs,  33  W.  Va.  655,  11  S.  E.  5. 

A  decree  appointing  a  receiver  to 
take  charge  of  the  assets  of  an  in- 
solvent association,  which  are  in  the 
hands  of  liquidating  trustees,  is  ap- 
pealable under  §  3454  of  the  Va.  Code 
as  it  requires  the  possession  of  prop- 
erty to  be  changed;  and  if  a  case  is 
properly  in  the  supreme  court  on  an 
appeal  from  such  a  decree,  all  decrees 
and  proceedings  therein  are  subject  to 
consideration  and  review.  Deckert  v. 
Chesapeake  Western,  Co.,  101  Va. 
804,  45  S.   E.  799. 

An  appeal  lies  from  an  order  of  a 
circuit  court,  appointing  a  receiver  in 
a  suit  to  subject  land  to  judgment 
liens,  since  it  requires  the  possession 
of  the  land  to  be  changed,  whether  it 
adjudicates  the  principles  of  the  cause 
or  not.  Hutton  v.  Lockridge,  27  W. 
Va.  428;  Grantham  v.  Lucas,  15  W. 
Va.  425;  Wagner  v.  Coen,  41  W  Va. 
351,  25   S.   E.   735. 


An  order  or  decree  refusing  to  ap- 
point such  receiver  is  not  appealable. 
Robrecht  v,  Robrecht,  46  W.  Va.  738, 
34  S.  E.  801. 

Decree  Setting  Aside  a  Convesrance 
as  Fraudulent. — A  decree  setting  aside 
a  conveyance  as  fraudulent  is  appeal- 
able, since  it  requires  the  "possession 
or  title  of  property  to  be  changed." 
Linsey  v,  McGannon,  9  W.  Va.  154. 

Must  Actually  Change  the  Posses- 
sion or  Title. — An  injunction,  restrain- 
ing the  defendant  from  using,  cultivat- 
ing or  further  trespassing  on  certain 
premises  or  from  interfering  with  the 
plaintiff  in  his  cultivation  of  the  prem- 
ises, does  not  "change  the  possession 
of  the  property"  from  the  defendant 
to  the  plaintiff,  but  merely  stops  the 
defendant  where  he  is,  and  hence  is 
not  appealable  on  that  ground.  Ro- 
brecht V.  Wharton,  29  W.  Va.  746,  2 
S.  E.  793. 

Applies  to  Personal  Property. — In 
Harris  v.  Hauser,  26  W.  Va.  595, 
Green,  J.,  said  he  was  by  no  means 
satisfied  that  the  words  "possession  or 
title  of  property  to  be  changed"  did 
not  apply  to  real  estate  alone. 

But  in  Ruffner  v.  Mairs,  33  W.  Va. 
655,  11  S.  E.  5,  it  was  held  that  the 
clause  of  §  1,  ch.  135,  Code,  W.  Va., 
conferring  appellate  jurisdiction  on  the 
court  of  appeals  from  a  decree  or  or- 
der directing  "the  possession  or  title 
of  property  to  be  changed"  referred  to 
personal  as  well  as  real  property. 

Property  Must  Have  Been  in  Pos- 
session of  Appellant.  —  Where  the 
property  has  never  been  in  the  posses- 
sion of  the  appellant,  he  cannot  ap- 
peal from  an  order  changing  the  pos- 
session of  such  property.  Harris  v, 
Hauser,  26  W.  Va.  595. 

e.  Decree  or  Order  Adjudicating  Prin- 
ciples of  Cause. 
In  General. — An  order  or  decree  in 
chancery  adjudicating  the  principles  of 
the  cause  is  appealable.  Va.  Code, 
1873,  ch.  178,  §  2;  Code,  1887,  §  3454; 
W.  Va.  Code,  1899,  ch.  135,  §  1,  subd. 
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7;  W.  Va.  Act,  1882,  ch.  157,  §  1;  Lan- 
caster V.  Lancaster,  86  Va.  201,  9  S. 
E.  988;  Smith  v.  Pyrites  Min.  Co.,  101 
Va.  301,  43  S.  E.  564;  Steenrod  v,  W. 
P.,  etc.,  R.  Co.,  25  W.Va.133;  Alex- 
ander V.  Byrd,  85  Va.  690,  8  S.  E.  577. 

By  the  Va.  act  of  April  10th,  1831, 
no  appeal  was  allowed  from  interlocu- 
tory decrees  or  orders  unless  the 
judge  or  court  to  whom  the  petition 
for  appeal  should  be  preferred  should 
think  such  appeal  proper  to  settle  the 
principles  of  the  cause  and  to  avoid 
expense  and  delay.  Pleasants  v.  Lor- 
ton,  2  Pat.  &  H.  8. 

Immaterial  Whether  Technically  a 
Final  Decree. — In  such  case  it  is  im- 
material whether  or  not  such  is  techni- 
cally a  final  decree  or  order.  Steen- 
rod V.  Railroad,  25  W.  Va.  133;  Hoy 
V.  Hughes,  27  W.  Va.  778;  Hill  v,  Als, 
27  W.  Va.  215;  Stout  v.  Philippi  Mfg. 
Co.,  41  W.  Va.  339,  23  S.  E.  571;  Core 
V.    Strickler,   24   W.   Va.   693. 

A  decree  which  adjudicates  all  the 
principles  of  a  cause  and  settles  the 
rights  of  the  parties,  leaving  nothing 
further  to  be  done  but  to  execute  it,  is 
such  a  decree  as  will  support  an  ap- 
peal from  a  decree  which  grants  a  re- 
hearing of  the  first  decree.  Deaton  v. 
Mitchell,  45  W.  Va.  670,  31   S.  E.  968. 

Where  a  demurrer  to  a  bill  is 
overruled  by  an  interlocutory  order, 
which  settles  the  principles  of  the 
cause,  the  demurrant  may  appeal  from 
such  order  alone,  but  not  until  after  a 
decree  has  been  entered  carrying  into 
effect  the  principles  thus  adjudicated 
by  such  order  overruling  the  demurrer. 
The  reason  for  denying  an  appeal  from 
such  order  without  waiting  for  the  final 
decree  is,  to  prevent  the  inconvenience 
and  expense  of  successive  appeals  in 
the  same  cause.  The  same  court  has 
the  power,  before  the  final  decree,  to 
correct  any  error  it*  may  have  com- 
mitted and  thus  remove  the  cause  for 
an  appeal,  or  it  may  commit  other 
and  additional  errors  in  the  subsequent 
orders  and  decrees  entered  in  the  cause 
which  the  party  prejudiced  thereby  may 


desire  to  have  reviewed.  It  is,  there- 
fore, proper  and  right  that  the  law 
denying  appeals  from  interlocutory  or- 
ders, even  though  such  orders  may 
settle  the  principles  of  the  cause,  until 
after  those  principles  have  been  en- 
forced by  final  decree,  should  be 
strictly  adhered  to  and  observed  as  a 
rule  of  convenience  as  well  as  a  matter 
of  safety  and  justice  to  the  parties  liti- 
gant. Steenrod  v.  Railroad  Co.,  25  VV, 
Va.  133;  Laidley  v.  Kline,  21  W.  Va.  21. 

An  appeal  will  lie  to  the  court  of 
appeals  from  a  decree  adjudicating  the 
principles  of  a  cause,  although  the 
same  may  not  be  a  final  decree  (§  3454, 
Code  Va.),  and  an  appeal  also  lies 
from  a  final  decree.  So  that  a  party 
may  appeal  at  once  from  a  decree  set- 
tling the  principles  in  a  cause  against 
him,  or  he  may,  at  his  option,  await 
the  final  decree  in  the  cause  and  then 
appeal.  Harper  v,  Vaughan,  87  Va. 
426,  12  S.  E.  785. 

Right  as  Dependent  upon  Parties 
Condition  to  Appeal  from  Final  De- 
cree.— "If  after  the  final  decree  the 
party  prejudiced  by  such  interlocutory 
order  has  no  complaint  except  such  as 
resulted  directly  from  such  order,  he 
may  appeal  from  such  order,  although 
he  is  not  in  a  condition  to  appeal  from 
the  final  decree  which  carries  into  effect 
the  principles  adjudicated  by  such  or- 
der. But  if  he  complains  not  only  of 
the  error  committed  in  such  order,  but 
also  of  errors  in  the  subsequent  de- 
cree, independent  of  those  resulting 
merely  from  giving  effect  to  such  erro- 
neous order,  then  he  cannot  appeal 
from  such  order  unless  he  is  also  in  a 
condition  to  appeal  from  the  final  de- 
cree; because  to  allow  him  to  do  so 
would  be  to  permit  him  to  appeal  a 
cause  in  which  the  court  would  have 
jurisdiction  to  pass  upon  only  a  part 
of  the  errors  of  which  the  appellant 
complains.  The  effect  of  this  would 
be  either  to  deprive  the  appellant  of 
the  right  to  have  a  part  of  the  errors 
complained  of  reviewed,  or  to  compel 
the  appellate  court  to  pass  upon  the 
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errors  in  the  interlocutory  order  and 
remand  the  cause  in  order  that  the  ap- 
pellant might  put  himself  in  a  position 
to  appeal  from  the  final  decree  and 
then  entertain  a  second  appeal  for  the 
review  of  the  said  decree.  Such  a 
practice  could  not  be  sustained  upon 
any  principle  of  law,  reason,  justice, 
or  expediency  and  has  never  been,  so 
far  as  I  can  discover,  by  any  court." 
Steenrod  v.  Railroad  Co.,  25  W.  Va. 
133. 

Meaning  of  Term  "Adjudicating  the 
Principles."— It  is  difficult,  if  not  im- 
possible, to  define  exactly  what  is 
meant  by  adjudicating  the  principles 
of  the  cause  in  such  a  way  as  to  fit 
every  case;  but  it  must  mean  that  the 
rules  or  methods  by  which  the  rights 
of  the  parties  are  to  be  finally  worked 
out  have  been  so  far  determined  that 
it  is  only  necessary  to  apply  these  rules 
or  methods  to  the  facts  of  the  case  in 
order  to  ascertain  the  relative  rights 
of  the  parties  with  regard  to  the  sub- 
ject matter  of  the  suit.  Lancaster  v. 
Lancaster,  86  Va.  201,  9  S.  E.  988; 
Wood  V.  Harmison,  41  W.  Va.  376, 
23  S.  E.  560. 

"Apart  from  any  decision  construing 
this  provision  it  seems  to  be  apparent, 
that  the  object  of  the  legislature  was 
to  allow  appeals  only  in  cases  in  which 
there  was  a  decree  or  order  adjudicat- 
ing all  the  principles  of  the  cause.  Be- 
fore this  provision  was  adopted,  appeals 
could  be  taken  from  final  decrees  only. 
This  being  then  in  derogation  of  the 
general  principle,  it  must  be  construed 
strictly  and  not  extended  beyond  the 
apparent  purpose  for  which  it  was 
made;  and  especially  so,  since  any  other 
interpretation  would  produce  great  de- 
lay and  expense  in  the  final  disposition 
of  causes  by  allowing  appeals  from  the 
successive  adjudications  of  the  points 
decided  by  the  lower  court  without 
waiting  for  the  adjudication  of  all  of 
them,  so  that  one  appeal  might  end 
the  cause.  The  policy  of  the  law  al- 
ways has  been  to  have  as  few  appeals 
in  the  same  cause  as  possible;  and  the 


innovation  made  by  this  and  som« 
other  provisions  of  the  statute  was 
evidently  not  intended  to  abrogate  this 
policy,  but  its  obvious  purpose  was 
only  to  permit  appeals  in  certain  cases, 
in  which,  it  was  supposed,  the  contro- 
versy might  be  sooner  ended  by  allow- 
ing appeals  before  a  final  adjudication 
in  the  court  below.  It  seems  to  me 
clear,  therefore,  that  this  provision  was 
intended  to  permit  appeals  only  in 
cases  where  the  decree  or  order  ap- 
pealed from  had  fully  adjudicated  all 
the  principles  presented  by  the  plead- 
ings or  otherwise  in  the  cause."  Hill 
V.  Als,  27  W.  Va.  218;  Shirey  v.  Mus- 
gra  e,  29  W.  Va.  131,  11  S.  E.  914; 
Hi!  .hman  v.  Morris,  29  W.  Va.  673, 
2  S.  E.  863;  Fowler  v.  Lewis,  36  W. 
Va.  112,  14  S.  E.  447;  Wood  v.  Harmi- 
son, 41  W.  Va.  376,  23  S.   E.  560. 

"The  provision  of  the  statute  au- 
thorizing appeals  to  this  court  in  chan- 
cery causes,  when  there  is  a  decree  ad- 
judicating the  principles  of  the  case, 
authorizes  such  appeal  only  when  the 
decree  appealed  from  adjudicates  all 
questions  raised  in  the  cause  by  plead- 
ings or  otherwise;  and  therefore  if  a 
number  of  questions  are  stated  in  the 
bill,  which  the  court  is  called  upon  to 
settle,  and  but  one  of  the  questions  is 
determined  by  the  decree,  and  all  the 
other  questions  arising  in  the  cause  are 
especially  reserved  on  the  face  of  the 
decree,  till  after  a  certain  person  is 
made  a  party  defendant  in  the  cause, 
such  decree  cannot  be  appealed  from." 
Shirey  v.  Musgrave,  29  W.  Va.  131,  11 
!  S.  E.  914. 

A  fortiori  where  the  only  question 
in  the  cause  has  not  been  decided  and 
the  lower  court  has  expressly  reserved 
it  for  its  further  consideration.  Kelly 
V.  Lively,  23  W.  Va.  1. 

Presumption. — Where  it  does  not  ap- 
pear that  there  was  any  question  be- 
fore the  lower  court  not  adjudicated, 
the  court  of  appeals  will  presume  that 
all  the  principles  of  the  cause  were 
adjudicated  and  will  not  of  its  own 
motion  award  a  writ  of  certiorari  to 
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bring  up  the  record  to  inquire  if  this 
is  so.  Hinchman  v.  Morris,  29  W.  Va. 
673,  2  S.   E.  863. 

Illustrations. — In  a  suit  to  set  aside 
a  conveyance  and  subject  lands  to  a 
debt,  a  decree  determining  whether  the 
property  is  subject  to  the  debt  and 
ascertaining  the  amount  of  the  debt, 
is  an  appealable  decree  under  §  1,  ch. 
157,  Acts,  1882,  W.  Va.,  as  a  decree 
"adjudicating  the  principles  of  a 
cause."  Hoy  v.  Hughes,  27  W.  Va. 
778. 

Whether  a  decree  requiring  the  pos- 
session of  personal  property  to  be 
changed  by  the  appointment  of  a  re- 
ceiver, is  appealable  or  not,  under  §  1, 
ch.  135,  Code,  W.  Va.,  if  that  is  the 
only  relief  prayed  for  in  the  bill,  such 
a  decree  adjudicates  the  principle  of 
the  cause  and  is  appealable  on  that 
ground.  Wagner  v.  Coen,  41  W.  Va. 
351,  23  S.  E.  735. 

A  decree  stating  the  findings  of  the 
court  on  the  matters  in  controversy, 
setting  aside  a  former  survey,  decree, 
and  deed  as  fraudulent  and  appointing 
commissioners  to  make  a  new  survey, 
is  a  decree  ''adjudicating  the  principles 
of  the  cause,"  and  is  appealable.  Lloyd 
V.  Kyle,  26  W.  Va.  534. 

A  decree  overruling  an  exception 
and  adjudging  a  debt  valid  and  not 
barred  by  the  statute  of  limitations 
nor  by  laches,  and  that,  there  being 
nothing  in  the  hands  of  the  intestate's 
personal  representative,  the  intestate's 
realty  is  liable  in  the  hands  of  his 
heirs,  and  asce  taining  them  and  their 
respective  liability,  is  a  decree  adjudi- 
cating the  principles  of  the  cause,  from 
which  an  appeal  will  lie.  Alexander 
V.  Byrd,  85  Va.  690,  8  S.  E.  577. 

A  decree  deciding  that  a  deed  is  not 
fraudulent  per  se,  thus  overruling  one 
of  the  grounds  upon  which  relief  is 
prayed  for  in  the  bill,  is  a  decree,  "ad- 
judicating the  principles  of  the  cause" 
to  a  certain  extent  and  is  appealable. 
Norris  v.  Lake,  89  Va.  513,  16  S.  E. 
663. 

Where  certain  tracts  of  land  are  at- 


tached by  creditors  as  the  individual 
property  of  the  d^tfendant,  and  a  part- 
ner of  defendant,  who  was  not  a  party 
to  the  original  suit,  files  his  petition 
claiming  that  these  tracts  are  the  prop- 
erty of  the  partnership,  an  interlocu- 
tory decree  holding  the  tracts' to  be 
the  individual  property  of  defendant, 
adjudicates  the  principles  of  the  cause 
between  the  creditors  and  the  peti- 
tioner and  is  appealable  by  the  peti- 
tioner. Hopkins  v.  Prichard,  51  W. 
Va.  385,  41   S.   E.  347. 

A  decree  overruling  certain  excep- 
tions to  a  commissioner's  report,  and 
confirming  the  report  as  to  the  ques- 
tions involved  in  these  exceptions,  is 
a  decree  settling  the  principles  of  the 
cause  as  to  these  questions,  from 
which  the  party  excepting  may  appeal, 
although  the  report  is  recommitted  to 
the  commissioner  as  to  other  matters 
involved  in  other  exceptions.  Garrett 
V.  Bradford,  28  Gratt.  609. 

"In  Walden  v.  Beverley,  20  Gratt 
147,  which  was  an  appeal  from  an  in- 
terlocutory order,  directing  issues  to 
be  tried  by  a  jury,  the  question  of 
jurisdiction  was  not  raised,  nor  ex- 
pressly passed  on  by  the  court.  But 
the  court  held  that  upon  the  case 
made  by  the  record,  all  the  material 
allegations  of  the  bill  were  positively 
denied  by  the  answer,  and  were  not 
supported  by  two  witnesses,  or  one 
witness  .  and  corroborating  circum- 
stances; that  consequently  the  plain- 
tiff had  failed  to  make  out  his  case,  and 
his  bill  ought  to  have  been  dismissed; 
that  it  was  error  to  direct  issues  to  be 
tried  by  a  jury  to  enable  him  to  make 
out  his  case  by  new  testimony;  and 
that  the  circuit  court,  by  directing  the 
issues  to  be  tried  by  a  jury,  must  have 
held  either  that  the  plaintiff  had  not 
failed  to  make  out  his  case  by  the 
proofs,  or  that  if  he  had,  his  bill  should 
not  be  dismissed,  but  that  an  issue 
should  be  directed  to  enable  him  by 
new  and  additional  testimony  to  main- 
tain the  allegations  of  his  bill;  and 
that  upon  either   ground   the  decision 
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was  erroneous,  and  settled  the  prin- 
ciples of  the  case  adversely  to  the  de- 
fendant and  erroneously,  as  upon  the 
face  of  the  record  he  was  entitled  to 
the  dismission  of  the  plaintiff's  bill." 
Elder  v.   Harris,   75   Va.  68. 

But  where  the  only  principles  in- 
volved in  the  case  are  raised  by  the  ex- 
ceptions to  the  commissioner's  report, 
and  the  court  directs  an  issue  as  to 
one  of  those  very  exceptions  and  ex- 
pressly declines  to  decide  the  other  ex- 
ceptions until  this  issue  is  decided, 
such  an  order  does  not  "adjudicate  the 
principles  of  the  cause,"  and  is  not  ap- 
pealable.    Elder  v.   Harris,  75   Va.   68. 

A  decree  sustaining  some  exceptions 
to  a  commissioner's  report  and  over- 
ruling others  and  not  jioticing  others, 
does  not  adjudicate  the  principles  of 
the  cause  and  cannot  be  appealed  from, 
and  an  appeal,  if  granted,  will  be  dis- 
missed as  prematurely  awarded,  with 
costs  to  the  appellee.  Laidley  v.  Kline, 
21  W.  Va.  21. 

Decree  Directing  an  Issue  out  of 
Chancery. — An  appeal  will  lie  from  an 
order  directing  an  issue  out  of  chan- 
cery if  it  "aujudicates  the  principles  of 
ihe  cause."  Elder  v.  Harris,  75  Va. 
G8. 

There  may  be  an  appeal  from  a  de- 
cree directing  an  issue,  where  the  de- 
cree impliedly  involves  a  settlement  of 
the  principles  of  the  cause.  Reed  v. 
Uine,  9  Gratt.  136. 

A  decree  directing  an  issue  out  of 
chancery  which  decides  that  the  stat- 
ute of  limitations  and  laches  are  not 
sufficient  defenses  to  the  plaintiff's  de- 
mand, "adjudicates  the  principles  of 
the  cause"  and  is  appealable,  e.  g., 
where  the  record  shows  that  such  de- 
fences are  valid,  but  the  lower  court, 
by  directing  other  issues  decided  to 
the  contrary..  Keed  v.  Cline,  9  Gratt. 
136;  Elder  v.  Harris,  75  Va.  68. 

Refusal  to  Dissolve  an  Injunction 
Order. — The  refusal  of  the  court  to 
dissolve  an  injunction  order  appoint- 
ing a  receiver,  "adjudicates  the  prin- 
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ciples  of  the  cause,"  and  is  appealable. 
^  Bristow  V.  Home  Bldg.  Co.,  91  Va.  18, 
22,  20  S.   E.  946,  947. 

An  appeal  may  be  taken  from  an  or- 
der made  in  vacation,  overruling  a  mo- 
tion to  dissolve  an  injunction,  when 
the  principles  of  the  cause  are  thereby 
adjudicated.  Richmond  &  York  River 
R.  Co.  V,  Wicker,  13  Gratt.  375. 

An  appeal  lies  to  the  court  of  ap- 
peals from  an  oraer  of  a  circuit  court 
overruling  a  motion  to  dissolve  an  in- 
junction which  was  improvidently 
granted.  Lomax  v.  Picot,  2  Rand.  247. 
See  the  title  INJUNCTIONS. 

Order  Referring  a  Cause  to  a  Com- 
missioner.— An  order  referring  a  cause 
to  a  commissioner  to  take  an  account 
of  liens  and  their  priorities  and  the  real 
estate  subject  to  them,  and  whether 
the  rents  and  profits  will  satisfy  them 
in  a  reasonable  time,  is  not  an  order 
"adjudicating  the  principles  of  the 
cause,"  anu  is  not  appealable.  Buehler 
V.  Cheuvront,  15  W.  Va.  479;  Kanawha 
Lodge  V.  Swann,  37  W.  Va.  176,  16  S. 
E.  462. 

Order  Recommitting  a  Cause. — A  de- 
cree which  sustains  certain  exceptions 
to  a  commissioner's  report,  and  re- 
commits the  cause  to  the  same  or  an- 
other commissioner,  is  not  an 
appealable  decree  since  it  does  not 
"adjudicate  the  principles  of  the  cause.'* 
Hooper  v.  Hooper,  29  W.  Va.  276,  1 
S.  E.  280. 

Decree  Overruling  Demurrer.  —  A 
decree  overruling  a  demurrer  is  not  a 
decree  "adjudicating  the  principles  of 
the  cause,"  and  no  appeal  lies  from  it. 
Lancaster  v.  Lancaster,  86  Va.  201,  9 
S.  E.  988;  Buehler  v.  Cheuvront,  15 
W.  Va.  479. 

No  appeal  lies  from  a  decree  over- 
ruling a  demurrer,  giving  the  defend- 
ant leave  to  answer,  and  continuing 
an  injunction  in  force  until  the  further 
order  of  the  court,  where  there  was  no 
motion  to  dissolve,  and  the  cause  was 
heard  solely  upon  the  demurrer  to  the 
bill.     Norfolk,  etc.,  R.  Co.  r.  Old  Do- 
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minon  Baggage  Co.,  97  Va.  89,  3^  5? 
E.   385. 

"It  was  not,  as  the  appellant  con- 
tends, a  decree  overruling  a  motion  to 
dissolve  the  injunction  in  which  the 
principles  of  the  cause  were  adjudi- 
cated, and  therefore  appealable  under 
the  decisions  of  this  court  in  the  cases 
of  Lomax  v.  Picot,  2  Rand.  247;  Talley 
r.  Tyree,  2  Rob.  500;  B.  &  O.  R.  Co. 
V.  Wheeling,  13  Gratt.  40;  Kahn  v. 
Kerngood,  80  Va.  342.  In  each  of 
these  cases  there  was  a  motion  to  dis- 
solve the  injunction,  which  was  heard 
after  answers  had  been  filed,  and  in 
some  of  them  after  proof  had  been 
taken;  thus  raising  issues  of  fact  as 
well  as  of  law,  which  were  passed  upon 
to  some  extent  by  the  court  in  over- 
ruling the  motion  to  dissolve."  Nor- 
folk, etc.,  R.  Co.  V.  Old  Dominion 
Baggage  Co.,  97  Va.  90,  33  S.  E.  385. 

Though  an  order  overruling  a  de- 
murrer does  settle  the  principles  of  a 
cause,  it  can  not  be  appealed  from,  un- 
til after  those  principles  have  been  en- 
forced by  a  final  decree,  as  the  court 
below  before  the  final  decree  might 
correct  any  error  or  might  commit 
additional  errors.  Laidley  v.  Kline,  21 
W.  Va.  21;  Watson  v.  Wiggington,  28 
W.  Va.  533.  See,  however,  Vance  v. 
bnyder,  6  W.  Va.  24,  where  the  court 
seemed  to  incline  to  the  other  opinion. 

Decree  Sustaining  Exceptions  to 
Answer  for  Insufficiency.  —  An  appeal 
does  not  lie  from  an  interlocutory  de- 
cree sustaining  exceptions  to  an  an- 
swer for  insufficiency  and  requiring  a 
defendant  to  answer  over;  and  such  an 
appeal  was  dsmissed  as  improvidently 
allowed,  it  not  falling  within  the  pro- 
visions of  the  act  of  April  10,  1831 
(Sess.  Acts,  1830-1,  ch.  11,  p.  51). 
Pleasants  v.  Lorton,  2  Pat.  &  H.  8. 

C.     CHARACTER    OF    PROCEED- 
INGS. 
1.    Generally. 

Proceedings  Must  Be  Judicial. — Un- 
der the  constitution  of  West  Virginia, 
the  supreme  court  of  appeals  has  no 


power  to  review  by  writ  of  error  or 
p.ppeal  the  decisions  or  orders  of  in- 
ferior tribunals,  officers  or  boards,  as 
to  matters  which  are  simply  adminis- 
trative, executive  or  legislative  and  not 
strictly  judicial  in  their  nature,  except 
where  such  power  is  expressly  con- 
ferred by  the  constitution.  Railroad 
Co.  V.  Board  of  Public  Works,  28  W. 
Va.  264. 

As  the  jurisdiction  of  the  supreme 
court  of  appeals,  whether  orignal  or 
appellate,  is,  by  the  letter,  true  spirit 
and  intention  of  the  constitution, 
wholly  judicial,  the  legislature  could 
not  confer  jurisdiction  of  any  other 
cast  or  quality  upon  that  court,  and 
even  if  it  were,  by  explicit  enactment, 
to  confer  power  on  it  to  entertain  a 
writ  of  error  or  appeal,  or  other  form 
of  process  to  review  a  decision  of  the 
county  court  in  a  matter  of  the  correc- 
tion of  an  assessment  of  value  for  tax- 
ation, the  act  would  be  void,  as  con- 
trary to  art.  8,  §  3,  of  the  constitution. 
Mackin  v.  Taylor  County  Court,  38 
W.  Va.  338,  18  S.  E.  632. 

And  such  a  proceeding,  going  up  to 
the  circuit  court  on  appeal  is  no  more 
a  judicial  proceeding  than  it  was  in 
the  county  court.  Mackin  v.  County 
Court,  38  W.  Va.  338,  18  S.  E.  632. 

The  fact  that  a  ministerial  act  is 
performed  by  a  court  does  not  change 
the  nature  of  the  act  and  make  it  ju- 
dicial. Pittsburg,  etc.,  R.  Co.  v.  Board 
of  Public  Works,  28  W.  Va.  264;  Mac- 
kin V.  County  Court,  38  W.  Va.  338,  18 
S.  E.  632. 

Upon  an  appeal  from  the  judgment 
of  an  inferior  court,  errors  in  the  exe- 
cution or  replevy  bond,  issued,  or 
taken,  after  the  judgment,  will  not  be 
noticed.  They  are  merely  ministerial 
acts,  and  must  be  corrected  in  the  same 
court,  upon  motion;  and  if,  on  such 
motion,  that  court  give  an  erroneous 
opinion,  the  party  injured  may  then 
appeal,  and  have  it  corrected.  Left- 
witch  V.  Stovall,  1  Wash.  303. 

So  a  mere  executive  act,  such  as  an 
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official  appointment,  cannot  be  re- 
versed in  an  appellate  court.  Dew  v. 
Judges,  3  Hen.  &  M.  1. 

May  Be  Ex  Parte— No  just  infer- 
ence can  be  drawn  that  the  action  of 
the  county  court  in  ascertaining,  de- 
claring and  entering  of  record,  the 
result  of  a  vote  on  the  relocation  of  a 
county  seat,  is  not  reviewable  by  the 
circuit  court,  because  the  proceeding 
is  in  its  origin  an  ex  parte  proceeding, 
and  no  provisions  are  made  in  the 
statute  whereby  persons  may  contest 
the  truth  of  the  returns  or  separate 
certificates  before  the  county  court. 
Any  one  interested  in  the  question 
would  have  a  right,  as  in  many  other 
matters,  originally  ex  parte,  to  appear 
before  the  county  court,  and  contest 
what  is  proposed  to  be  done  and  by 
the  appropriate  appellate  proceedings 
have  the  action  of  the  county  court 
reviewed  by  the  circuit  court.  Poteet 
V.  County  Com.  of  Cabell  Co.,  30  W. 
Va.  58,  3  S.  E.  97. 

Although  the  order  of  allowance  of 
an  executor's  account  by  a  county 
court  is  only  ex  parte,  an  appeal  will 
lie  from  such  order  to  the  district 
court,  where  the  appellee  has  appeared 
and  contested  the  allowance,  and 
averred  himself  to  be  interested,  as 
devisee,  in  the  estate  in  question,  un- 
der the  act  giving  a  right  of  appeal  to 
*'all  who  may  be  injured  or  aggrieved 
by  the  sentence  or  judgment  of  a 
county  court  in  any  suit  or  contest 
whatsoever."  Triplett  v.  Jameson,  2 
Munf.  242. 
2.    Award  of  Arbitrators. 

There  cannot  be  an  appeal  to  the 
court  of  appeals,  from  the  award  of  an 
arbitrator,  unless  it  be  made  the  judg- 
ment or  decree  of  the  court  from 
which  it  is  taken;  and  the  mere  copy- 
ing of  the  award  in  the  proceedings  of 
the  court,  though  they  be  signed  by  the 
judge,  does  not  make  it  the  judgment 
or  decree  of  the  court.  Crane  v. 
Crane,  21  Gratt.  579.  See  the  title  AR- 
BITRATION AND  AWARD. 


8.   Bastardy  Proceedings. 

The  superior  courts  of  law  have 
jurisdiction  to  grant  writs  of  superse- 
deas to  orders  of  the  county  or  cor- 
poration courts,  binding  persons  ac- 
cused of  being  the  fathers  of  bastard 
children  to  support  such  children;  and 
the  court  of  appeals  in  like  manner,  has 
jurisdiction  to  correct  errors  in  the 
decisions  of  superior  courts  of  law  on 
the  same  subject.  Mann  v.  Com.,  6 
Munf.   452. 

4.  Certiorari  Cases. 

A  final  decision  on  a  writ  of  cer- 
tiorari is  reviewable  on  writ  of  error 
from  the  court  of  appeals  according  to 
the  rules  of  law  and  practice  in  other 
cases.  Arnold  v.  Lewis  County  Courts 
38  W.  Va.  142,  18  S.   E.  476. 

The  authority  of  the  court  of  ap- 
peals to  review  a  certiorari  case,  where 
the  case  has  been  heard,  both  parties 
being  before  the  court  below,  is  un- 
questionable, though  the  writ  be  a  dis- 
cretionary writ.  In  any  case  it  is  set- 
tled beyond  dispute  by  the  amendment 
to  the  constitution  of  West  Virginia, 
art.  8,  §  3,  saying:  "The  court  of  ap- 
peals shall  have  appellate  jurisdiction 
in  cases  of  quo  warranto,  habeas  cor- 
pus mandamus  and  certiorari.  W.  Va. 
Code,  p.  23."  Welch  v.  County  Court, 
29  W.  Va.  63,  1  S.  E.  337. 

5.  Condemnation  Proceedings. 

Where  the  statute  on  condemnation 
proceedings  does  not  declare  that  the 
judgment  shall  be  final,  the  judgment 
of  the  inferior  court  must  stand  as  all 
other  judgments,  and  the  aggrieved 
party  is  entitled  to  the  benefit  of  the 
general  law  regulating  writs  of  error 
and  supersedeas.  B.  &  O.  R.  R.  Co. 
V.  P.  W.  &  Ky.  R.  R.  Co.,  17  W.  Va. 
812. 

The  circuit  court  has  no  jurisdiction 
to  award  a  supersedeas  to  the  judg- 
ment of  the  county  court  in  a  proceed- 
ing by  the  board  of  supervisors  to  con- 
demn land  for  public  purposes,  when 
it  is  not  manifest  that  they  are  trans- 
cending their  authority  and  the  inter- 
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position  of  the  court  is  necessary  to 
prevent  injury  that  cannot  be  ade- 
quately compensated  in  damages. 
Board  of  Supervisors  of  Culpeper  Co. 
V.    Gorrell,   20   Gratt.   484,   521. 

Whether  the  use  to  which  property 
sought  to  be  taken  under  the  exercise 
of  eminent  domain  in  public  or  private 
is  a  judicial  question,  subject  to  review 
by  the  appellate  court.  Pitf^biirg. 
•etc.,  R.  Co.  V.  Benwood  Iron  Works, 
31  W.  Va.  710,  8  S.  E.  453. 
^.    Contempt  Proceedings. 

A  contempt  of  court  is  in  the  nature 
of  a  criminal  proceeding.  Hence  the 
judgment  in  such  a  proceeding  can  be 
reviewed  only  by  writ  of  error  and  not 
always  in  that  way;  never  by  appeal. 
Baltimore,  etc.,  R.  Co.  v.  Wheeling,  13 
Gratt.  40. 

Proceedings  for  contempt  cannot  be 
reviewed  in  the  court  of  appeals  on 
application  for  a  writ  of  habeas  cor- 
pus. Cromwell  v.  Com.,  95  Va.  2.>4, 
28  S.  E.  1023.  See  the  title  CON- 
TEMPT. 

7.  Contested  Election  Cases. 

No  writ  of  error  or  supersedeas  will 
lie  to  the  judgment  of  the  county  court 
in  contested  election  cases.  Dryden  v. 
Swinburne,  20  W.  Va.  89,  104. 

8.  Criminal  Cases. 

Motion  to  Abate  Milldam  as  a  Nui- 
sance.— A  motion  to  abate  a  milldam  as 
a  nuisance,  is  a  criminal  prosecution, 
hence  a  writ  of  error  lies  from  the 
general  court  to  the  order  of  the  cir- 
cuit superior  court  affirming  the  order 
of  the  county  court.  White  v.  King,  5 
Leigh  726. 

Infonration  for  Violation  of  Penal 
Law. — The  court  of  appeals  has  no 
jurisdiction  in  the  case  of  an  informa- 
tion against  the  members  of  an  un- 
chartered bank,  for  a  violation  of  the 
law  of  1816,  2  Rev.  Va.  Code  111,  be- 
cause that  act  is  a  penal  law.  Com- 
monwealth V.  Scott,  4  Rand.  144. 

Judgment     for     Misdemeanor.— The 
appellate  court  has  no  criminal  juris- 1 
diction;  and,  therefore,  no  appeal  lies  | 


to  it,  from  a  judgment  of  a  district 
court  for  a  misdemeanor.  Bedinger  v. 
Commonwealth,  3  Call  461. 

Judgment  against  Slaves  and  Free 
Negroes. — No  writ  of  error  lay  to  the 
judgment  of  a  justice's  court  sitting  as 
a  court  of  oyer  and  terminer,  con- 
demning a  slave  to  death.  Peter  v. 
Com.,  2  Va.   Cas.  330. 

The  same  was  true  of  the  judgment 
of  a  county  or  co-poration  sitting  as  a 
court  of  oyer  and  terminer  for  the 
trial  of  a  free  negro  or  mulatto  under 
the  act  of  1S31-2  ch.  22,  §  11.  Ander- 
son's Case,  5  Leigh  740;  S.  C,  4  Leigh 
093. 

9.    Decision  on  Motion  to  Quash  or 
Issue   Execution. 

An  appeal  will  lie  from  the  decision 
of  a  court  on  a  motion  to  quash  an 
execution  or  order  an  execution  to 
issue,  it  being  so  far  considered  a 
pending  cause  as  to  entitle  the  parties 
in  the  original  action  to  appeal.  Com. 
V.  Hewitt,  2  Hen.  &  M.  181;  Lowther 
V.  Davis,  33  W.  Va.  132,  10  S.  E. 
20. 

An  appeal  will  lie  from  an  order  or 
decree  overruling  a  motion  to  quash 
an  execution,  although  the  matter  in 
controversy  consists  wholly  of  costs, 
since  such  an  appeal  is  not  from  the 
decree  in  the  principal  cause,  but  as 
independent  of  it  as  if  it  were  a  de- 
cree in  an  independent  suit  to  subject 
realty  to  costs  in  a  former  suit.  Taney 
V.  Woodmansee,  23  W.  Va.  709. 

Issuing  Execution  against  a  Person 
Not  a  Party. — If  the  clerk  of  an  in- 
ferior court  misconceive  a  judgment, 
and  issue  execution  against  any  person 
not  properly  a  party  thereto,  the 
remedy  is  not  by  supersedeas  or  writ 
of  error,  but  by  motion  to  quash  the 
execution;  and  if  such  motion  be  over- 
ruled, an  appeal  may  be  taken  to  the 
court  of  appeals  or  application  may  be 
made  for  a  writ  of  error  or  superse- 
deas to  the  order  overruling  such  mo- 
tion. Moss  V,  Moss^  4  Hen.  &  M. 
293. 
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10.  Decision  of  Circuit  Court  on  Claim 
Disallowed  by  Auditor. 

Where  a  claim  against  the  state  for 
services  rendered,  as  shorthand  re- 
porter, in  a  criminal  case,  has  been  al- 
lowed by  the  circuit  court  in  which 
the  case  was  tried,  and  been  certified 
to  the  auditor  for  payment,  by  whom  a 
portion  of  the  claim  is  allowed,  and 
the  residue  refused,  and  the  holder  of 
the  claim  applies  by  petition,  under  §  1 
of  ch.  37  of  the  W.  Va.  Code,  to  the 
circuit  court  to  have  the  claim  au- 
dited, and  adjusted,  a  writ  of  error  will 
not  lie  to  the  court  of  appeals  from 
the  action  of  the  circuit  court  on  said 
petition.  Robinson  v.  La  Folletee,  46 
W.  Va.   565,  33  S.   E.  288. 

11.  Disbarment  Proceedings. 

The  supreme  court  of  appeals  has 
jurisdiction  of  a  writ  of  error  to  the 
circuit  court  on  disbarment  of  an  at- 
torney as  for  a  contempt.  State  v. 
Shumate,  48  W.  Va.  359,  37  S.  E.  618. 
18.   Ex  Parte  Allowances  to  Attorney. 

An  ex  parte  order  making  allow- 
ances to  an  attorney  for  legal  services 
out  of  funds  in  the  control  of  the  court 
is  nonappealable.  If  erroneous,  the 
proper  remedy  to  correct  it  is  by  mo- 
tion in  the  lower  court.  Board  of 
Education  of  Beverly  Dist.  v.  Ward, 
50  W.  Va.  443,  40  S.  12,.  344. 
18.   Ex  Parte  Vacation  Order. 

An  ex  parte  vacation  order  made  by 
a  judge  of  the  circuit  court  is  nonap- 
pealable.    Clark  V,   Bryan,  48  W.  Va. 
271,  37  S.  E.  543. 
14.   Habeas  Corpus  Cases. 

West  Virginia.— While  under  §  1,  ch. 
135  of  the  Code,  as  amended  by  ch. 
137  of  acts  of  1882,  a  writ  of  error 
will  lie  from  the  supreme  court  of  ap- 
peals to  the  judgment  of  a  circuit  judge 
remanding  a  prisoner  brought  before 
him  on  a  writ  of  habeas  corpus,  such 
judgment,  under  §  12,  ch.  Ill,  can  not 
be  superseded.  Ex  parte  Mooney,  26 
W.  Va.  32. 

Virginia. — ^Thc  court  of  appeals  has 
no  jurisdiction  to  grant  a  writ  of  er- 


I  ror  to  a  judgment  upon  an  application 
for  a  writ  of  habeas  corpus.  Bell  v. 
Com.,  7  Gratt.  201;  Jones  v.  Timber- 
lake,  6  Rand.  678  See  the  title 
HABEAS   CORPUS. 

15.  Mandamus  Cases. 

Acts  1881-2,  ch.  7,  §§  3,  4,  expressly 
confer  the  right  of  appeal  to  the  court 
of  appeals  from  all  judgments  in  all 
proceedings  by  mandamus  rendered  in 
the  inferior  courts.  Taylor  v.  Wil- 
liams, 78  Va.  422. 

Refusal  to  Award  Rule.— Where  the 
circuit  court  refuses  to  award  a  rule 
on  a  petition  praying  a  mandamus, 
the  proper  remedy  is  not  by  wiit  of 
error,  but  direct  application  to  the 
court  of  appeals  for  such  rule.  Martin 
V.  Board  of  Education,  42  W.  Va.  514, 
26  S.  E.  348.  See  the  title  MAN- 
DAMUS. 

16.  Order    of    Removal     to     United 
•  States  Courts. 

An  order  of  a  circuit  court  removing 
a  case  at  law  to  the  circuit  court  of  the 
United  States  is  reviewable  by  the 
supreme  court  of  appeals  of  West 
Virginia  on  writ  of  error.  Henen  v, 
Baltimore,  etc.,  R.  Co.,  17  W.  Va.  881. 
See  the  title  REMOVAL  OF  CAUSES. 

17.  Order   Appointing   or   Displacing 
Guardian. 

Under  the  statutes,  1  Rev.  Va.  Code, 
ch.  64,  §  2,  ch.  66.  §§  50,  51,  no  appeal 
lies  from  an  order  of  the  county  court 
appointing  or  displacing  a  guardian, 
to  the  superior  court  of  chancery,  or 
from  the  court  of  chancery  to  the  court 
of  appeals.  Dupuy  v,  Hardaway,  4 
Leigh  584. 

18.  Prohibition  Proceedings. 

A  judgment  granting  a  peremptory 
writ  of  prohibition  with  costs  is  such 
a  final  judgment  that  a  writ  of  error 
will  be  awarded  to  it.  Burch  v.  Hard- 
wicke,  23  Gratt.  51.  See  the  title 
PROHIBITION. 

The  statute— §  3,  ch.  73,  Acts,  1882— 
authorizing  a  judge  of  the  circuit  court, 
in  vacation,  to  issue  a  writ  of  prohibit 
tion,  is  constitutional.    Such  judge,  be- 
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ing  thus  authorized  to  issue  such  writ 
in  vacation,  may  issue  a  rule  for  such 
writ  returnable  before  him  and  hear 
the  same  in  vacation,  and  a  writ  of  er- 
ror lies  from  his  judgment  thus  ren- 
dered in  vacation  to  the  supreme  court. 
Brazie  v.  Commissioners,  25  W.  Va. 
213. 

19.  Quo  Warranto  Proceedings. 

A  writ  of  error  lies  from  the  su- 
preme court  of  appeals  to  a  judgment 
of  a  circuit  court  refusing  to  entertain 
a  petition  for  writ  of  quo  warranto  ten- 
dered by  a  bona  fide  claimant  of  an 
office  to  test  the  title  thereto.  Wat- 
kins  V.  Venable,  99  Va.  440,  39  S.  E. 
147.  See  the  title  QUO  WAR- 
RANTO. 

20.  Refusal   to   Order  Surveyor's   Re- 
port to  Be  Recorded. 

If  the  county  court  in  passing  upon 
any  question  under  the  act,  Va.  Code, 
ch.  37,  §  15,  render  a  judgment  with 
costs  overruling  a  motion  to  record 
the  surveyor's  report  of  the  land  sold 
for  taxes,  upon  appeal  to  the  circuit 
court,  that  court  should  simply  reverse 
their  judgment,  but  should  not  proceed 
to  order  that  the  report  of  the  sur- 
veyor should  be  recorded;  the  error  of 
the  county  court  in  refusing  to  order 
the  report  to  be  recorded  can  only  be 
corrected  by  mandamus  and  not  by 
writ  of  error  or  supersedeas.  Delaney 
V.   Goddin,   12   Gratt.   266. 

21.  Refusal  of  Leave  to  Sue  in  Forma 
Pauperis. 

An  appeal  will  lie  from  an  order  of 
a  superior  court  refusing  to  grant 
leave  to  a  person  held  in  slavery,  to 
sue  in  forma  pauperis.  Sam  v.  Blake- 
more,  4  Rand.  4a6. 

22.  Tax  Valuation. 

There  is  no  power  of  review  of  a 
tax  valuation  unless  the  legislature  has 
provided  for  it.  Hence,  if  one  ag- 
grieved is  given  the  right  to  apply  to 
the  county  court  and  then  to  appeal  to 
the  circuit  court,  the  right  of  appeal 
stops   there   if  the   right   of  appeal   to  | 


the  court  of  appeals  is  not  expressly 
given,  which  it  is  not.  Mackin  v. 
County  Court,  38  W.  Va.  338,  18  S. 
E.  632. 

Nor  will  the  court  of  appeals  have 
jurisdiction  of  cases  touching  the  as- 
sessment of  taxes,  under  §  3,  art.  8, 
giving  that  court  appellate  jurisdiction 
in  civil  cases  "where  the  amount  in  con- 
troversy is  of  greater  value  than  $100" 
since  that  applies  only  to  judicial  con- 
troversies, not  where  the  matter  is 
merely  administrative.  Mackin  v. 
County  Court,  38  W.  Va,  338,  18  S. 
E.  632. 

The  supreme  court  of  appeals  of 
West  Virginia  has  no  jurisdiction  to  re- 
view by  writ  of  error  or  otherwise,  a 
decision  of  the  circuit  court  correcting 
an  order  of  the  board  of  public  works 
assessing  the  value  of  railroad  prop- 
erty for  taxation;  such  action  being 
merely  administrative  and  not  judicial. 
Railroad  Co.  v.  Board  of  Public  Works, 
28  W.  Va.  264. 

In  Low  v.  County  Court,  27  W.  Va. 
785,  there  was  a  dictum  to  the  effect 
that  an  appeal  would  lie,  under  §  94, 
ch.  161,  Acts  1882,  from  a  judgment  of 
the  county  court  refusing  to  correct 
an  assessment  when  it  is  claimed  that 
the  party  assessed  with  the  taxes  is 
not  chargeable  therewith;  but  this  was 
expressly  repudiated  in  Railroad  Cb.  v. 
Board  of  Public  Works,  28  W.  Va.  264. 
No  appeal  lies  from  the  judgment  of 
a  county  court  rendered  under  §  7, 
ch.  32,  Acts  1882,  refusing  to  correct 
the  assessed  valuation  of  real  estate. 
Such  judgment  if  reviewable  at  all,  can 
only  be  reviewed  by  certiorari.  Low 
V.  County  Court,  27  W.  Va.  785. 

But  see  Bank  v.  County  Court,  36 
W.  Va.  341,  15  S.  E.  78,  where  it  was 
held  that  the  court  of  appeals  had  ju- 
risdiction of  a  writ  of  error  to  the 
judgment  of  the  circuit  court  afiirming 
the  judgment  of  the  county  court  dis- 
missing a  petition  to  correct  an  alleged 
erroneous  assessment  under  §  94,  ch. 
29,  Code,  W.  Va.,  the  amount  of  con^ 


Appeal  and  Error 


455 


troversy  exceeding  $100.  This  case 
was  decided  prior  to  that  of  Mackin 
V.  County  Court,  38  W.  Va.  338,  18  S. 
E.  632,  but  was  not  mentioned  by  the 
court  in  its  opinion  in  that  case.  See 
the  title  TAXATION. 

D.    MATTERS  OF  DISCRETION. 
1.   In  General. 

It  was  anciently  held  that,  whatever 
vested  in  the  discretion  of  the  court 
could  not  be  reviewed.  This  was  ap- 
plied to  amendments,  or  the  refusal 
to  amend  pleadings,  or  the  records  in 
any  part;  to  the  continuance  of,  or  the 
refusal  to  continue  common-law  suits 
to  another  term;  to  the  granting  of,  or 
the  refusal  to  grant  new  trials;  and  to 
a  great  variety  of  questions  arising 
while  the  case  was  being  tried,  and 
which  were  regarded  as  questions  of 
practice  under  the  control  of  the  court 
below,  and  not  subject  to  review.  But 
in  most  of  the  courts  this  doctrine  has 
passed  through,  and  is  now  passing 
through,  a  graudual  change,  and  in 
many  of  the  states  a  very  great  change, 
while  in  other  states  it  has  either  not 
been  modified,  or  has  been  but  slightly 
modified. 

When  a  matter  is  to  be  decided  by 
an  inferior  court,  though  it  be  called 
a  subject  of  discretion,  as  the  awarding 
of  a  new  trial,  or  the  granting  of  a  con- 
tinuance, amendment  of  pleadings,  and 
many  other  matters,  and  the  discretion 
is  so  exercised  as  to  prejudice  the  sub- 
stantial rights  of  a  party,  it  may  be  re- 
viewed at  his  instance  by  an  appellate 
court,  and  corrected  by  such  court, 
when  the  inferior  court  has  not  exer- 
cised a  sound  judicial  discretion,  in 
•accordance  with  established  rules  and 
principles,  but  has  clearly  violated 
such  rules  and  principles. 

Formerly  these  questions  were  doubt- 
less matters  of  pure  discretion,  and 
then  properly  not  the  subjects  of  re- 
view; but  they  are  no  longer  so,  as 
the  rules  and  principles  governing 
them,  with  a  few  exceptions  have  be- 
come  so  settled   and   fixed   that   these 


subjects  are  really  no  longer  matters 
of  mere  discretion,  though  still  called 
as  heretofore  matters  of  discretion; 
the  decision  of  the -court  in  such  cases 
being  now  really  not  the  exercise  of 
a  discretion  proper,  but  rather  the  ap- 
plication by  the  court  below  to,  the 
case  before  it  of  well  known  rules  and 
principles  of  law;  and  if  it  errs  in  the 
performance  of  this  judicial  duty,  its 
errors  should  be  corrected  by  the  ap- 
pellate court,  just  as  any  other  error 
of  law  committed  by  it  is  corrected. 
But  when  the  subject,  upon  which  the 
inferior  court  has  acted,  is  one  within 
its  absolute  or  pure  discretion,  its  ac- 
tion cannot  be  reviewed.  Welch  v. 
County  Court,  29  W.  Va.  63,  1  S.  E. 
337. 

It  is  now  well  settled  that  whenever 
a  subject  of  discretion  is  decided  by  the 
court  below,  the  decision  must  be  in 
accordance  with  sound  judicial  discre- 
tion, governed  by  established  rules  and 
principles,  or,  at  least,  it  must  not  be 
palpably  in  violation  of  established 
rules  and  precedents;  and  if  it  is  such 
decision,  though  on  a  subject  within 
discretion,  as  it  has  been  called  of  the 
court  below,  will  nevertheless  be  re- 
viewed and  reversed  by  the  appellate 
court,  Welch  v.  County  Court,  29  W. 
Va.  69,  1  S.  E.  337;  Milstead  v,  Red- 
man, 3  Munf.  219. 

2.  Applications  of  Rule  in  Particular 
Instances. 

Allowing  or  denying  leave  to  be- 
come party,  is  matter  of  sound  legal 
discretion;  but  the  remedy  for  denial  is 
not  mandamus  but  appeal.  Moon  v» 
Wellford,  84  Va.  34,  4  S.  E.  572. 

"To  file  a  petition,  or  become  a  party 
by  it  in  a  pending  suit  is  not  a  matter 
independent  of  the  'leave  of  the  court;* 
which  leave  the  court  may,  in  its  dis- 
cretion, grant  or  refuse.  But  this  dis- 
cretion must  be  a  'sound  discretion,*  as 
in  other  cases;  for  instance,  as  in  the 
matter  of  directing,  or  refusing,  an 
issue  out  of  chancery.  It  may  err  in 
the      exercise     of     this      discretionary 


456 


APPEAL  AND   ERROR 


power;  and  its  decision  is  subject  to 
the  revisory  jurisdiction  of  this  court; 
and  this  revision  can  be  had  by  appeal." 
Moon  V.  Wellford,  84  Va.  34,  4  S.  E. 
572. 

Allowance  or  Refusal  of  Commis- 
sions to  Fiduciaries. — Act  of  March 
1st,  18G7,  authorizes  the  allowance  or 
the  refusal  of  commissions  to  a  fidu- 
ciary after  failure  to  settle  his  ac- 
counts, but  does  not  invest  the  court 
with  an  arbitrary,  but  with  only  a 
sound  judicial  discretion,  subject  to  re- 
view in  an  appellate  court.  Va.  Code, 
1873,  ch.  128,  §  9;  Brent  v.  Clevinger, 
78  Va.  12. 

Amendment  of  Pleadings. — As  s^  rule, 
the  subject  of  amendment  of  pleadings 
in  equity  rests  in  the  sound  discretion 
of  the  court,  and  the  supreme  court  will 
not  reverse  the  action  of  the  trial  court 
permitting  amendments,  unless  it  ap- 
pears that  it  has  abused  the  discretion 
vested  in  it.  Kinney  v,  Craig,  103  Va. 
158,  48  S.   E.  864. 

Under  §  12,*  ch.  125,  Code  of  W.  Va., 
allowing  the  plaintiff  to  amend  his  bill 
at  any  time  after  the  appearance  of  the 
defendant  if  substantial  justice  will  be 
promoted  thereby,  it  is  the  province 
of  the  court  below  to  decide  when  a 
proper  case  presents  itself  and  his  dis- 
cretion is  not  to  be  reviewed  unless 
abused.  Western  M.  &  M.  Co.  v.  Vir- 
ginia, etc.,  Coal  Co.,  10  W.  Va.  250, 
295. 

Allowance  of  Special  Jury. — Under 
Code,  Va.,  §  3158,  providing  that  a  court 
"may  allow  a  special  jury,"  the  allow- 
ance of  a  special  jury  is  not  a  matter 
of  right,  but  rests  in  the  sound  discre- 
tion of  the  court.  Atlantic  &  D.  R. 
Co.  V,  Peake,  87  Va.  130,  12  S.  E.  348. 

Appointment  of  Receivers. — To  ap- 
point, or  refuse  to  appoint  receivers, 
is  a  discretionary  power,  which  will 
not  be  interfered  with  on  appeal,  ex- 
cept in  cases  where  the  discretion  has 
been  manifestly  abused.  Wagner  v. 
Coen,   41    W.   Va.    351,   23   S.    E.    735; 


Smith  V,  Brown,  44  W.  Va.  342,  30  S 
E.   160. 

Appointment  and  Removal  of  Com- 
missioner.— The  circuit  court  has  abso- 
lute control  over  its  commissioners, 
with  the  power  to  appoint  and  remove 
at  its  discretion;  and  unless  such  dis- 
cretion is  plainly  abused,  to  the  preju- 
dice of  the  parties  to  the  litigation,  the 
court  of  appeals  cannot  interfere  there- 
with. Arbogast  v.  McGraw,  47  W 
Va.   263,  34   S.   E.   736. 

Challenging  of  Jurors. — The  decision 
of  a  court  allowing  a  challenge  on  the 
part  of  the  commonwealth,  or  disal- 
lowing a  challenge  on  the  part  of  the 
accused,  whether  such  challenge  be  a 
principal  challenge  or  a  challenge  to 
he  favor,  is  matter  of  exception  on  the 
part  of  the  accused;  which  it  is  his 
right  to  have  reviewed  in  the  appellate 
court.  Montague  v.  Commonwealth,  10 
Gratt.   767. 

Change  of  Venue. — The  appellate 
court  can  review  the  action  of  the 
trial  court  in  refusing  or  granting  a 
change  of  venue.  Ott  v,  McHenry,  2 
W.  Va.  73. 

Upon  a  motion  for  a  change  of  venue 
counter  affidavits  may  be  read;  and  if 
the  court  is  satisfied  from  all  the  affi- 
davits or  other  evidence  for  and 
against  the  motion,  that  the  venue 
ought  to  be  changed,  it  will  in  the  ex- 
ercise of  its  discretion  remove  the  case, 
otherwise  it  will  not.  The  exercise  of 
this  discretion  is  of  course  reviewable 
by  the  appellate  court.  Pittsburg,  etc, 
R.  Co.  V.  Appelgate,  21  W.  Va.  172. 

Consolidation  of  causes  is  a  matter 
of  discretion  with  the  court  below,  and 
will  not  be  disturbed,  unless  there  was 
an  abuse  of  discretion.  Hill  v.  Post- 
ley,  90  Va.  200,  17  S.   E.  946. 

Continuances. — A  motion  for  a  con- 
Hnuance  is  addressed  to  the  sound  dis- 
(  retion  of  the  court,  under  all  the  cir- 
Cumstances  of  the  case;  and  although 
(n  appellate  court  will  supervise  the 
action  of  an  inferior  court  on  such  a 
motion,  it  will  not  reverse  a  judgment 
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on  that  ground,  unless  such  action 
was  plainly  erroneous.  Deford  v. 
Hayes,  6  Munf.  390;  Harris  v,  Harris, 
2  Leigh  584;  McAlexander  v.  Hairston, 

10  Leigh  486;  Gwatkin  v.  Com..  10 
Leigh  687;  Bland  &  Giles  County  v. 
Judge  Case,  33  Gratt.  443;  Hewitt  v. 
Com.,  17  Gratt.  627;  Harman  v.  Howe, 
27  Gratt.  676;  B.  &  O.  R.  Co.  v,  Wight- 
man,  29  Gratt.  431;  Keesee  v.  Bank,  77 
Va.    129;   Myers   v.  Trice,   86   Va.   835, 

11  S.  E.  428;  Welch  v.  Com.,  90  Va. 
318,  18  S.  E.  273;  Wytheville,  etc.,  Co. 
V,  Teiger,  90  Va.  277,  18  S.  E.  195; 
Benton  v.  Com.,  90  Va.  328,  18  S.  E. 
282;  Norfolk,  etc.,  R.  Co.  v,  Shott,  92 
Va.  34,  22  S.  E.  811;  Payne  v,  Zell, 
98  Va.  294,  36  S.  E.  379;  Kinzie  v. 
Riely,  100  Va.  710,  42  S.  E.  672;  Smith 
V,  Com.,  2  Va.  Cas.  6;  Davis  v.  Walker, 
7  W.  Va.  447;  State  v.  Betsall,  11  W. 
Va.  703;  Wilson  v.  Wheeling,  19  W. 
Va.  323;  Marmet  v,  Archibald,  37  W. 
Va.  778,  17  S.  E.  299;  State  v.  Lane, 
44  W.  Va.  730,  29  S.  E.  1020;  State  v. 
Emblem,  46  W.  Va.  326,  33  S.  E.  223; 
Empire  Coal,  etc.,  Co.  v.  Hull,  etc.,  Co., 
51  W.  Va.  477,  41  S.  E.  917;  Hannum 
V,  Hill,  52  W.  Va.  166,  43  S.  E.  223. 

Even  if  the  case  were  a  criminal  case. 
State  V,  Maier,  36  W.  Va.  757,  15  S.  E. 
991. 

A  motion  for  continuance  is  always 
addressed  to  the  sound  discretion  of 
the  court,  and  the  appellate  court  will 
presume  that  this  discretion  was  prop- 
erly exercised,  unless  the  contrary  is 
shown.  Clinch  River  Min.  Co.  v.  Har- 
rison, 91   Va.   123,  21   S.   E.   660. 

A  judgment  will  not  be  reversed  for 
the  refusal  of  a  continuance,  when  it 
appears  that  the  defendant  has  un- 
reasonably delayed  the  disclosure  of 
any  defense,  and  sets  up  none  at  the 
motion,  and  the  facts  and  circumstances 
are  such  as  may  have  satisfied  the 
court  that  he  is  merely  seeking  delay. 
Bank  v.  Ralphsnyder,  54  W.  Va.  232, 
46  S.  E.  206. 

"The  judge  presiding  sees  all  the 
surroundings  of  the  trial,  and  can  bet- 


ter than  we  decide  whether  the  design 
of  the  motion  for  a  continuance  is  de- 
lay or  whether  a  continuance  is  really 
essential  to  a  fair  and  proper  trial." 
State  V,  Harrison,  36  W.  Va.  729,  15 
S.    E.    982. 

Th«  same  rule  applies  to  the  grant- 
ing of  continuances  by  commissioners 
in  chancery  of  proceedings  before 
them. 

A  commissioner  properly  has  much 
latitude  of  discretion  in  granting  con- 
tinuances of  proceedings  before  him, 
and  the  court  whose  order  he  is  ex- 
ecuting will  not  overrule  his  action  in 
that  respect,  unless  it  be  plainly  er- 
roneous. Still  less  will  an  appellate 
court  reverse  a  decree  for  that  cause. 
Fant  V,   Miller,  17   Gratt.   187. 

"With  reference  to  the  continuance 
of  cases  by  the  circuit  court,  it  may  be 
regarded  as  settled  law  in  Virginia  and 
in  this  state,  that  where  a  party  has 
obtained  one  or  more  continuances  at 
prior  terms  of  the  court,  and  the  court 
in  the  exercise  of  its  discretion  refuses 
to  again  continue  his  case,  even  when 
he  has  brought  himself  apparently 
within  the  general  rule,  which  ordina- 
rily entitles  a  party  to  a  continuance, 
the  appellate  court  will  not  reverse 
such  case  because  of  the  refusal  of  the 
circuit  court  to  grant  such  continuance, 
unless  the  party  complaining  makes 
out  a  yery  strong  case,  and  the  appel- 
late court  sees  that  the  party  has  suf- 
fered from  an  abuse  by  the  circuit 
court  of  its  legal  discretion.  Some  ap- 
pellate courts  have  gone  farther  than 
ours  and  have  held,  that  they  would 
not  review  the  exercise  of  such  discre- 
tion by  the  inferior  court,  whose  op- 
portunities of  exercising  its  discretion 
in  such  case  must  greatly  exceed  that 
of  the  appellate  court.  We  have,  how- 
ever, determined  that  the  exercise  of 
such  discretion  is  reviewable;  but  un- 
der such  circumstances  the  leaning  of 
the  court  will  be  strong  to  support  the 
action  of  the  circuit  court"  Logic  v. 
Black,  24  W.  Va.  1. 
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A  refusal  to  grant  plaintiff  a  continu- 
ance will  not  be  disturbed  where  the 
record  shows  that  the  application  was 
made  at  the  close  of  defendant's  evi- 
dence to  obtain  evidence  to  rebut  al- 
leged new  matter,  and  on  an  affidavit 
which  did  not  specify  the  facts  he 
wished  to  rebut,  the  evidence  he  in- 
tended to  adduce,  or  name  the  wit- 
nesses who  would  give  it,  and  that 
on  the  hearing  affidavits  of  plaintiff 
and  a  witness,  whom  he  presumably 
wished  to  introduce,  were  allowed  in 
evidence.  Gaines  v.  Wilson,  2  Va.  Dec. 
368. 

Where  one  is  convicted  and  sen- 
tenced on  an  indictment,  under  Acts 
1881-82,  ch.  119,  §  31,  p.  513-4,  "for 
the  first  offense,"  and  judgment  is  sus- 
pended by  writ  of  error  and  superse- 
deas awarded  by  this  court,  and  pend- 
ing such  suspension  an  indictment 
against  the  same  one,  under  same  act, 
"for  the  second  offense,"  is  called  for 
trial,  and  defendant  moves  the  court  to 
continue  the  case  until  this  court  decided 
the  case  before  it  as  aforesaid,  the 
court  below  should  sustain  the  motion 
and  grant  the  continuance.  White  v. 
Commonwealth,  79  Va.  611,  in  which 
the  court  said:  "We  are  of  opinion 
that  the  court  below  plainly  erred  in 
overruling  said  motion  for  a  continu- 
ance and  forcing  the  defendant  into 
trial,  and  that  the  judgment  of  the  said 
hustings  court  must  be  reversed  and 
annulled,  the  said  verdict  of  the  jury 
set  aside  and  the  case  remanded  to  said 
hustings  court  for  a  new  trial  to  be 
had  therein  in  accordance  with  the 
views  herein  expressed." 

A  motion  for  continuance  is  always 
within  the  sound  discretion  of  the 
court,  to  be  e.Kercised  fairly  with  due 
regard  to  the  circumstances  and  the 
law  enacted  pursuant  to  art.  1,  §  10, 
of  the  constitution,  declaring  that  "in 
all  criminal  prosecutions  a  man  hath 
a  right  to  a  speedy  trial."  Va.  Code,  § 
4016.  Defendant,  in  jail  since  Septem- 
ber, 1892,  all  the  time  ready  for  trial. 


demanded  trial  on  February  15,  1893, 
his  case  being  set  for  trial  on  that  day, 
and  had  recalled  processes  for  wit- 
nesses and  could  offer  no  evidence  at 
that  term.  The  court  then  continued 
the  case  until  March  16th,  the  day  of 
expiration  of  sentence  of  common- 
wealth's witness,  B,  who  was  then  in 
jail  for  a  felony,  and  ;incompetent  to 
testify.  Held,  that  such  continuance 
was  reversible  error.  Benton  v.  Cora., 
90  Va.  328,  18  S.   E.  282. 

Conduct  of  CounseL — Counsel  nec- 
essarily have  great  latitude  in  the  ar- 
gument of  a  case,  and  it  is,  of  course, 
within  the  discretion  of  the  court  to 
restrain  them;  but  with  this  discretion 
the  appellate  court  will  not  interfere, 
unless  it  clearly  appears  from  the  rec- 
ord that  the  rights  of  the  prisoner  were 
prejudiced  by  such  line  of  argument. 
State  V.  Allen,  45  W.  Va.  65,  30  S. 
E.   209. 

The  extent  to  which  counsel  may 
read  to  the  jury,  from  law  books,  sound 
law,  relevant  to  the  case  on  trial,  is 
left  largely  to  the  discretion  of  the 
trial  judge,  subject  to  review  in  case 
of  abuse  of  discretion.  Harrow  r. 
Ohio  River  R.  Co.,  38  W.  Va.  711.  IS 
S.  E.  926.  See  the  title  ARGU- 
MENTS OF  COUNSEL. 

Limitation  of  Argument. — It  is  in 
the  discretion  of  the  trial  court  in  a 
felony  trial,  as  in  any  other,  to  put  a 
proper  limit  to  the  time  of  counsel  in 
their  arguments  to  the  jury;  a  discre- 
tion with  which  the  appellate  court  will 
not  interfere,  unless  the  time  was  made 
so  short  as  to  manifestly  prejudice  the 
rights  of  the  prisoner.  State  v.  Shores, 
31  W.  Va.  491,  7  S.   E.  413. 

Demurrers  to  Evidence.  —  Whether 
or  not  a  party  has  the  right  to  demur 
to  the  evidence,  or  may  be  compelled 
to  join  in  such  demurrer,  is  a  question 
addressed  to  the  sound  judicial  dis- 
cretion of  the  trial  court,  subject  to 
review  by  the  appellate  court.  Uni- 
versity of  Va.  V,  Snyder,  100  Va.  567, 
42   S.   E.   337. 
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Withdrawal  of  Demurrer  to  Evi- 
■dcnce.— After  the  taking  of  the  testi- 
mony in  the  case,  the  defendant  de- 
murred to  the  evidence,  and  the  plain- 
tiffs joined  therein,  and  immediately 
after  such  joinder  the  defendant  asked 
leave  to  withdraw  his  said  demurrer 
to  which  the  plaintiffs  objected;  but 
the  court  overruled  the  objection,  and 
-allowed  the  demurrer  to  be  withdrawn. 
Held,  that  the  court  of  appeals  allows 
to  the  courts  below  a  wide  latitude  of 
discretion  in  all  such  matters  of  prac- 
tice arising  during  the  trial  of  the  case 
l>elow,  and,  in  general,  will  not  review 
such  discretionary  action,  unless  the 
same  has  been  exercised  in  a  manner 
plainly  arbitrary,  or  othewise  obviously 
improper.  Burns  v,  Morrison,  36  W. 
Va.   423,   15    S.    E.   62. 

Dismissal  of  Jury. — What  constitutes 
a  reasonable  time  during  which  the 
jury  should  be  kept  together,  lies 
within  the  discretion  of  the  trial  court, 
r.nd  its  action  will  not  be  reviewed  ex- 
cept in  a  clear  case  of  abuse  of  such 
discretion.  Buntin  v.  Danville,  93  Va. 
200,  212,   24   S.   E.   830. 

Dissolution  of  Injunctions. — The  dis- 
solution of  injunctions,  and  applications 
to  hear  or  to  postpone  the  hearing  of 
motions  to  dissolve  them,  are  largely 
matters  of  judicial  discretion,  and  the 
appellate  court  will  not  disturb  the  ac- 
tion of  the  court  below  when  it  ap- 
pears that  the  discretion  has  been 
soundly  exercised,  or  where  the  con- 
trary does  not  appear  in  the  record. 
Courts  of  chancery,  being  always  open 
to  grant  or  to  reinstate  injunctions, 
motions  to  dissolve  will  not  be  con- 
tinued except  upon  great  necessity. 
The  complainant  must  be  diligent  to 
maintain  his  cause.  Ingles  v,  StruiS, 
^1   Va.  209,  21    S.   E.   490. 

The  exercise  of  a  sound  discretion 
without  abuse  by  a  circuit  judge  in 
overruling  a  motion  in  vacation  to  dis- 
solve an  injunction  is  not  reviewable. 
McEldowney  v,    Lowther,   49    W.    Va. 


348,   38    S.    E.   644.      See   the   title    IN- 
JUNCTION'S. 

Examination  of  Witnesses. — The  sub- 
ject of  the  examination  of  witnesses 
lies  chiefly  in  the  discretion  of  the 
trial  court,  and  its  exercise  will  rarely 
if  ever  be  controlled  by  an  appellate 
court.  Brooks  v.  Wilcox,  11  Gratt.  411; 
Scott   V.    Shelor,   28   Gratt.   891. 

Unless  it  was  palpably  improper  to 
grant  leave  for  the  second  examination 
of  a  witness,  an  appellate  court  will 
not,  for  this  cause,  reverse  the  decree; 
as  the  circuit  court  ought  to  possess 
much  latitude  of  discretion  in  the  de- 
cision of  such  questions.  Fant  v. 
Miller,  17   Gratt.   187. 

The  latitude  permissible  in  the  cross 
examination  of  a  witness  is  left  largely 
to  the  sound  discretion  of  the  trial 
court  whose  ruling  will  not  be  reversed 
by  an  appellate  court  unless  that  dis- 
cretion has  been  plainly  abused.  Wor- 
rell r.  Kinnear  Co.,  103  Va.  719,  49  S. 
E.  988. 

It  is  error  to  permit  it  to  be  shown, 
in  the  course  of  a  cross  examination  as 
to  the  relation  of  a  witness  to  the  ac- 
cused in  whose  favor  she  testifies,  that 
she  is  of  illegitimate  birth,  but  the 
error  is  not  sufficient  to  reverse  the 
jud.rment.  Mere  error  in  the  exercise 
of  discretion  is  not  palpable  abuse  of 
it.  State  r.  Prater,  52  W.  Va.  132,  43 
S.    E.   230. 

Generally,  it  cannot  be  assigned  as 
error  that  leading  questions  were  asked 
on  the  trial,  as  the  circumstances  under 
which  such  questions  may  be  asked  is 
a  matter  in  the  discretion  of  the  trial 
court.  Lane  Bros.  &  Co.  v.  Bauser- 
man,   103  Va.   146,  48  S.    E.  857. 

The  examination  of  an  infant  wit- 
ness as  to  his  competency  must  be  left 
necessarily  to  the  discretion  of  the 
trial  judge,  and  this  discretion  will  not 
be  reviewed  by  an  appellate  court  un- 
less the  error  of  the  judge  be  palpable 
and  plain  and  amount  to  an  abuse  of 
his  discretion.     Uthermohlen  v.  Bogg'a 
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Run  Co.,  50  W.  Va.  457,  40  S.  E.  410. 
See  the  title  WITNESSES. 

Exceptions  to  Answers. — The  mode 
in  which  an  exception  to  an  answer 
shall  point  out  the  omission  excepted 
to,  is  a  matter  of  practice  discretionary 
with  the  court,  and  not  a  subject  of 
appeal.     Craig  v.  Sebrell,  9  Gratt.  131. 

Granting  of  Appellate  Process. — 
Where  a  court  refuses  to  grant  a  writ 
of  error,  or  a  mandamus,  or  a  writ  of 
prohibition,  or  a  writ  of  certiorari,  or 
other  proper  writ  to  remedy  the  wrong 
complained  of,  and  the  person  asking 
such  writ  has  no  other  remedy,  though 
it  is  a  discretionary  writ,  the  appellate 
court  will  review,  by  the  appropriate 
writ,  the  order  refusing  to  grant  such 
writ,  though,  when  such  order  was 
made,  no  one  was  before  the  court  but 
the  party  complaining,  and  though  the 
other  party  never  had  been  heard  in 
the  court  below;  for,  if  such  an  order 
cannot  be  reviewed  by  an  appellate 
court,  there  is  a  total  failure  in  the  law 
to  furnish  any  remedy  for  a  wrong;  and 
because  such  order  entered  of  record 
refusing  to  award  such  writ,  when  the 
plaintiff  has  the  right  to  have  it 
awarded,  and  has  no  other  redress  for 
the  wrong,  though  not  technically  a 
final  judgment,  is,  so  far  as  the  plaintiff 
is  concerned,  in  its  operation  and  ef- 
fect, a  final  judgment  against  him,  just 
as  much  as  it  would  have  been  had  the 
writ  been  awarded,  and,  on  the  hear- 
ing of  the  case,  had  been  decided 
against  him;  and  no  injustice  or  wrong 
is  done  to  the  defendant,  as,  in  such 
a  case,  if  the  inferior  court  refusing  to 
grant  such  writ  is  reversed,  the  order 
of  the  appellate  court  will  be  only  that 
the  writ  shall  be  issued,  and  he  will 
have  his  hearing  after  it  is  issued,  be- 
fore the  inferior  court,  and  he  has  his 
hearing  before  the  appellate  court  on 
the  question  of  the  propriety  of  issuing 
such  writ,  when  the  writ  prayed  for  in 
the  court  below  is  a  discretionary  writ, 
and  not  a  writ  of  right.  Welch  v. 
County  Court,  29  W.  Va.  63,  1  S.  E. 
337. 


Granting    Retail    Liquor    License. — 

See    post,    "When    Proper,"    XVI,    A. 
3,  b. 

Introduction  of  Evidence. — The  mat- 
ter of  the  introduction  of  the  evidence 
as  to  the  order  and  time  thereof,  is 
largely  in  the  discretion  of  the  trial 
court,  and  will  not  be  interfered  with 
by  the  appellate  court,  where  no  injus- 
tice has  been  done.  Lewis  v.  Alkire, 
32  W.  Va.  504,  9  S.  E.  890;  Norfolk,  etc., 
R.  Co.  V,  Morris,  101  Va.  422,  44  S.  E. 
719. 

The  order  in  which  the  evidence  is 
introduced  is  a  matter  largely  in  the 
discretion  of  the  trial  court,  for  which 
the  supreme  court  will  not  reverse  the 
judgment  of  the  trial  court  save  in 
very  exceptional  case*.  It  will  not  re- 
verse merely  because  evidence  proper 
m  chief  was  introduced  in  rebuttal. 
Flick  V.  Commonwealth,  97  Va.  766,  34 
S.  E.  39. 

It  will  not  reverse  merely  because  a 
witness  is  allowed  to  answer  a  ques- 
tion on  cross  examination  which  might 
more  properly  have  been  introduced  in 
rebuttal.  Norfolk,  etc.,  Co.  v.  Morris, 
101  Va.-422,  44  S.  E.  719. 

Whether  a  plaintiff  shall  be  permitted 
to  introduce  further  evidence  after 
the  defendant's  evidence  is  introduced 
is  a  matter  within  the  discretion  of  the 
court  trying  the  cause;  and  its  exercise 
will  rarely,  if  ever,  be  controlled  by  an 
appellate  court.  Brooks  v.  Wilcox,  11 
Gratt.  411;  Bowyer  v,  Knapp,  15  W. 
Va.  278;  Kerr  v.  Lunsford,  31  W.  Va. 
659,  8  S.  E.  493;  Clarke  v,  Ohio  River 
R.  Co.,  39  W.  Va.  732,  20  S.  E.  696; 
Perdue  v,  Caswell  Creek,  etc.,  Co.,  40 
W.  Va.  372,  21  S.  E.  870. 

Clearly  he  is  entitled  to  give  evi- 
dence to  rebut  that  of  the  defendant. 
Clarke  v.  Ohio  River  R.  Co.,  39  W.  Va. 
732,  20  S.  E.  696. 

The  admission  of  evidence  after  the 
cause  has  been  closed  is  a  matter 
within  the  discretion  of  the  trial  court 
and  its  action  will  not  be  reviewed  un- 
less  it  works   surprise   or  injustice   to 
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the  other  party.  Bank  v.  Lockwood, 
13  W.  Va.  392,  433;  George  v.  Pilcher, 
:.'S  Gratt.  299. 

Where  a  case  is  heard  by  the  court 
without  a  jury,  an  appellate  court  will 
not  reverse  the  judgment,  though  the 
:ourt  below  may  have  erred  in  requir- 
ing the  plaintiff  to  introduce  his  evi- 
lence  first.  In  such  a  case,  it  is  a  mat- 
ter of  perfect  indifference  in  what  order 
the  evidence  is  heard.  Wright  v. 
Rambo,  21  Gratt.  158.  See  the  title 
EVIDENCE. 

Issues  out  of  Chancery. — The  courts 
of  chancery  have  a  legal  discretion  on 
the  propriety  of  directing  issues:  their 
action  in  regard  thereto  may  be  re- 
viewed by  an  appellate  tribunal.  Reed 
V.  Cline,  9  Gratt.  137;  Beverley  v. 
Walden,  20  Gratt.  147;  Stannard  v. 
Graves,  2  Call  3G9;  Fishburne  v.  Fergu- 
son, 84  Va.  87,  4  S.  E.  575;  Powell 
•    Batson,  4  W.  Va.  610. 

The  chancellor  may,  in  the  exercise 
of  his  discretion,  either  direct  an  is^ue 
or  refuse  to  do  so;  but  this  discretion 
must  be  properly  exercised;  and  a  mis- 
take in  its  exercise  is  just  ground  of 
iippeal.  Anderson  v.  Cranmer,  11  W. 
Va.  562;  Jarrett  v.  Jarrett,  11  W.  Va. 
"i84;  Alexander  v.  Davis,  42  W.  Va.  465, 
:J6  S.  E.  291. 

The  law  is  well  settled  in  Virginia 
and  West  Virginia  that  if  the  circuit 
court  imprope  ly  directs  an  issue,  it 
may  on  the  final  hearing  disregard  the 
finding  of  the  jury  and  enter  such  de- 
cree as  to  it  seems  right,  and  the  ques- 
tion whether  or  not  the  issue  was  prop- 
erly directed  depends  upon  the  state  of 
the  proofs  at  the  time  the  order  is 
made.  If  the  court  errs  in  this  respect, 
such  error  may  be  reviewed  and  cor- 
rected by  the  appellate  court.  Wise  v. 
Lamb,  9  Gratt.  294;  Anderson  v.  Cran- 
mer, 11  W.  Va.  562;  Vangilder  v.  Hoff- 
man, 22  W.  Va.  8. 

It  is  the  duty  of  an  appellate  court 
in  reviewing  a  decree  founded  on  the 
verdict  of  a  jury,  rendered  on  an  issue 
out  of  chancery,  to  look  to  the  state  of 


the  proofs,  at  the  time  the  issue  was 
ordered;  and  if  satisfied  that  the  chan- 
cellor has  improperly  exercised  his  dis- 
cretion in  directing  the  issue,  to  render 
a  decree,  notwithstanding  the  verdict, 
according  to  the  merits  as  disclosed 
by  the  proofs  on  the  hearing,  when 
the  issue  was  ordered.  Anderson  v. 
Cranmer,  11  W.  Va.  5G2;  Jarrett  v.  Jar- 
rett, 11  W.  Va.  584.  See  the  title  IS- 
SUE OUT  OF  CHANCERY. 

New  Trial  of  Issues. — A  decree  of  a 
circuit  court  granting  or  refusing  a 
j  new  trial  on  an  issue  out  of  chancery, 
I  may  be  reviewed  in  the  supreme  court 
!  of  appeals.  Tompkins  v.  Stephens,  10 
jW.    Va.    156. 

I  Judicial  Siles. — The  discretion  vested 
I  in  the  court  ordering  the  sale  is  always 
j  subject  to  review  in  the  appellate  court. 
I  It  is  not  an  arbitrary  discretion,  but  a 
I  judicial  discretion,  which  must  be  ex- 
i  ercised  reasonably  and  justly;  and  any 
.  party  who  may  think  himself  aggrieved 
i  by  the  decree  against  him  may  apply 
j  for  an  appeal  to  the  court  of  apt  als. 
:  Todd  V,  Gallego,  etc.,  Co.,  84  Va.  586, 
j  5  S.  E.  676. 

j  In  enforcing  the  lien  of  a  judgment 
against  land  it  lies  within  the  discretion 
of  the  trial  court  to  decide  what  is  a 
"reasonable  time"  within  which  the 
rents  and  profits  should  discharge  the 
lien,  but  this  is  not  an  arbitrary  but  a 
sound,  legal  discretion,  subject  to  re- 
view in  the  appellate  court,  but  the 
deotor  must  have  asked  that  the  prop- 
erty be  rented  in  the  lower  court. 
Rose  V.  Brown,  11  W.  Va.  122;  Hill  v. 
Morehead,  20  W.  Va.  429. 

Whether  it  be  necessary  to  sell  the 
whole  tract  or  only  a  part  lies  in  the 
discretion  of  the  lower  court,  and  its 
decision  will  not  be  reversed  unless 
plainly  erroneous.  Johnson  v.  Wagner, 
76  Va.  587. 

Where  a  trust  fund  has  been  created 
the  annual  interest  or  income  from 
which  is  directed  to  be  paid  to  an 
execution  debtor,  it  is  not  error  for  a 
court  of  equity  to  sequestrate  such  in- 
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terest  or  income,  and  direct  its  pay- 
ment to  the  execution  creditors  instead 
of  directing  a  sale  of  the  interest  of 
the  debtor.  This  does  exact  justice 
to  all  concerned.  Courts  of  equity 
have  a  discretion  in  such  cases  which 
will  not  be  reviewed  or  reversed  ex- 
cept for  error  appearing  on  the  face 
of  the  record.  Frank  v.  People's  Bank, 
95  Va.   500,  28  S.   E.   874. 

A  motion  to  confirm  or  set  aside  a 
sale  made  under  its  decree,  is  one  ad- 
dressed to  the  legal  discretion  of  the 
court,  to  be  governed  by  the  circum- 
stances of  the  particular  case;  and  if 
improperly  exercised  it  will  in  a  proper 
case  be  corrected  by  appeal,  at  the 
instance  of  the  injured  party.  Childs 
V.  Hurd,  25  W.  Va.  530;  Marling  v. 
Robrecht,  13  W.  Va.  440,  474. 

In  discussing  the  principles  applica- 
ble to  the  opening  of  biddings  before 
confirmation.  Judge  Anderson,  speak- 
ing for  the  court  in  Roudabush  v.  Mil- 
ler, 32  Gratt.  464,  465,  said  that  "in  a 
proper  case,  where  it  would  be  just  to 
all  the  parties  concerned,  this  court 
may  be  understood  as  having  sanc- 
tioned a  practice  in  the  circuit  courts, 
in  the  exercise  of  a  sound  discretion, 
of  setting  aside  a  sale  made  by  com- 
missioners under  a  decree,  and  reopen- 
ing the  biddings  upon  the  offer  of  an 
advanced  bid  of  a  sufficien*  amount  de- 
posited or  well  secured;  and  to  that 
extent  the  former  English  practice  has 
been  allowed  in  this  state.  But  it  has 
never  been  held  imperative  upon  the 
courts  to  set  aside  the  sale  and  reopen 
the  bids.  It  is  a  question  addressed 
to  the  sound  discretion  of  the  courts, 
subject  to  the  review  of  the  appellate 
tribunal,  and  the  propriety  of  its  exer- 
cise depends  upon  the  circumstances 
of  each  case,  and  can  only  be  rightfully 
exercised  when  it  can  be  done  with  a 
due  regard  to  the  rights  and  interests 
of  all  concerned — the  purchaser  as  well 
as  others."  Berlin  v.  Melhorn,  75  Va. 
639. 

No  person   can  demand  a   resale   of 


property  after  the  former  sale  has 
been  confirmed,  upon  the  mere  oflfer  of 
an  upset  bid;  hence  he  cannot  complaia 
in  an  appellate  court  of  the  terms  on 
which  such  resale  is  granted,  if  granted 
at  all.     Yost  v.  Porter,  80  Va.  855. 

New  Trial. — The  appellate  court  can 
review  the  action  of  the  lower  court  in 
granting  or  refusing  a  new  trial,  where 
a  bill  of  exception  is  filed,  and  if  the 
lower  court  erred  may  reverse  its  judg- 
ment. Power  V.  Finnic,  4  Call  411  ; 
Slaughter  v.  Tutt,  12  Leigh  147;  Keys 
V.  McFatridge,  6  Munf.  18;  Com.  v. 
Wormley,  8  Gratt.  712;  Ball's  Case,  a 
Leigh  726;  Hill's  Case,  2  Gratt.  594; 
Brown  v.  Speyers,  20  Gratt.  296;  Wal- 
ton V,  Com.,  32  Gratt.  855;  Hoover  v. 
State,  1  W.  Va.  335. 

Or  afiirm  it  if  no  error  is  perceived. 
State  V.  Betsall,  11  W.  Va.  703,  727; 
Davis  V.  Walker,  7  W.  Va.  447;  Tefft 
V.  Marsh,  1  W.  Va.  38;  Sweeney  v^ 
Baker,    13   W.   Va.    168. 

The  court  below  may  grant  a  new 
trial  where  the  evidence  is  contradic- 
tory, and  the  verdict  is  against  the 
weight  of  evidence;  but  in  such  case 
the  power  of  the  court  to  grant  a  new 
trial  should  be  very  cautiously  exer- 
cised. And  when  in  such  case  the 
court  below  grants  a  new  trial,  the 
opinion  of  the  court  below  is  entitled 
to  peculiar  respect;  and  generally  the 
appellate  court  will  not  reverse  the 
order  of  the  court  in  such  case  grant- 
ing a  new  trial.  Miller  v.  Insurance 
Co.,  12  W.  Va.  116;  Reynolds  v.  Tomp- 
kins, 23  W.  Va.  229;  White  v.  Brew- 
ing Co.,  51  W.  Va.  259,  41  S.  E.  180. 

An  appellate  court  ought  not  to 
grant  a  new  trial  where  it  has  been 
refused  in  the  court  below,  except  in 
cases  of  gross  and  palpable  deviation 
from  the  evidence.  Brugh  v.  Shanks, 
5  Leigh  598;  Miller  v.  Insurance  Co.,. 
12   W.   Va.   116. 

The  writ  of  certiorari,  when 
awarded  in  civil  cases  before  justices^ 
under  §§  2,  3,  ch.  110,  W.  Va.  Code,  is 
an   appellate   process,    designed   to  ef- 
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feet  the  ends  of  justice;  and  the  cir- 
cuit court  has  a  large  discretion  in 
:iwarding  the  same,  reviewing  judg- 
ments, and  granting  new  trials  there- 
under, and,  unless  such  discretion  is 
plainly  abused,  the  appellate  court  can- 
not interfere  therewith.  Michaelson  v. 
Cautley,  45  W.  Va.   533,  32  S.   E.   170. 

Generally  a  stronger  case  should  be 
made  to  justify  an  appellate  court  in 
the  disturbance  of  an  order  granting 
a  new  trial,  than  when  one  has  been 
refused.'  Miller  v.  Insurance  Co.,  12 
W.  Va.  116;  Reynolds  v.  Tompkins,  23 
W.  Va.  229.  See  post,  "Affirmance," 
XIV,  J.  And  see  the  title  NEW 
TRIALS. 

Quashal  of  Indictment.— In  general 
it  rests  in  the  sound  discretion  of  the 
court  whether  it  will  quash  an  indict- 
ment. Nevertheless,  if  the  fact  for 
which  the  defendant  has  been  exam- 
ined by  an  examining  court  cannot  be 
ascertained  from  the  record  of  that 
court;  but  can  only  be  ascertained  by 
testimony  dehors  the  record  it  is  the 
duty  of  the  superior  court  to  quash  the 
indictment.  In  such  case,  testimony 
dehors  the  record  of  the  examining 
court  cannot  be  looked  into.  Com.  v. 
M'Caul,  1  Va.  Cas.  271.  See  the  title 
INDICTMENTS,  INFORMATIONS 
AND  PRESENTMENTS. 

Removal  of  Cause  to  Another  Cir- 
cuit—When a  judge  of  a  circuit  court 
is  so  situated  as  to  render  it  improper, 
in  his  judgment,  for  him  to  preside 
at  the  trial  of  a  cause,  the  statute 
makes  it  lawful  for  him  to  remove  the 
cause  to  another  circuit.  In  such  case, 
however,  the  propriety  of  removing  or 
refusing  to  remove  depends  upon  the 
discretion  of  the  judge,  and  an  appel- 
late court  cannot  revise  his  decision. 
Boswell  V,  Flockheart,  8  Leigh  364. 

Rendition  of  Decree  under  Code,  ch. 
127,  §  9,  after  Death  of  Party.— Section 
9,  ch.  127,  of  the  West  Virginia  Code, 
provides  that  "when,  in  any  suit  in 
equity,  the  number  of  parties  exceeds 
thirty,    and    any    one    of    said    parties, 


jointly  interested  with  others  in  any 
question  arising  therein,  shall  die,  the 
court  may  nevertheless  proceed,  if  in 
its  opinion  all  classes  of  interest  in 
the  case  are  represented,  and  the  in- 
terest of  no  one  will  be  prejudiced  by 
the  trial  of  the  cause,  to  render  a  de- 
i  cree  in  such  suit  as  if  such  person 
;  were  alive,  decreeing  to  the  heirs  at 
j  law,  distributees,  or  representatives  of 
such  person,  as  the  case  may  require, 
such  interest  as  such  person  would  have 
been  entitled  to  had  such  person  been 
alive  at  the  date  of  the  decree."  The 
circuit  court  may,  at  its  discretion,  act 
upon  this  provision  of  the  Code,  and 
the  appellate  court  will  seldom  inter- 
fere with  the  exercise  of  such  discre- 
tion. Northwestern  Bank  of  Va.  v. 
Hays,  37  W.  Va.   475,  16  S.   E.   561. 

Removal  of  Officers. — Where  the 
power  of  removal  of  officers  is  dis- 
cretionary, the  courts  will  not  review 
such  removal.  Davis  v.  Filler,  47  W. 
Va.   413,   35   S.    E.    6. 

Removal  of  Executors. — There  must, 
of  necessity,  be  vested  in  the  court  a 
very  large  discretion;  and  while  it  is 
a  legal  discretion,  to  be  exercised  in  a 
proper  case,  an  appellate  court  ought 
not  to  interfere,  except  in  a  case  where 
manifest  injustice  has  been  done,  or 
where  it  is  plain  that  a  proper  case  has 
not  been  made  for  the  exercise  of  the 
powers  which  the  law  has  specially 
conferred  on  the  court  from  which  the 
fiduciary  derives  his  authority.  Rey- 
nolds V.  Zink,  27  Gratt.  29. 

Submitting  Instruction  after  Jury 
Directed  to  Retire. — It  is  the  legal 
right  of  counsel  on  the  trial  to  sub- 
mit instructions  to  the  jury,  and  have 
them  passed  upon  by  the  court;  but 
where  instructions  are  submitted  by 
the  counsel  after  the  jury  has  been 
directed  to  retire,  and  the  court  re- 
fuses to  consider  them  because  offered 
too  late,  the  court  of  appeals  will  not 
reverse  the  judgment  of  the  trial  court, 
unless  it  affirmatively  appears  that  the 
said  court  manifestly  abused  the  large 
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discretion  vested  in  it  in  respect  to  its 
action  in  such  matters.  TuUy  v.  Des- 
pard,  31  W.  Va.  370,  6  S.  E.  927. 

Submitting  Questions  to  Jury  for 
Special  Finding. — As  to  when  questions 
shall  be  submitted  to  the  jury  for  spe- 
cial findings,  the  trial  court  has  dis- 
cretion not  to  allow  them  to  be  sub- 
mitted at  a  stage  so  unreasonable  as 
to  be  manifestly  unfair  to  the  other 
side,  but  its  action  in  submitting  or 
not  submitting  them,  is  subject  to  re- 
view. Section  5,  ch.  131,  Code,  W.  Va.; 
Peninsular,  etc.,  Co.  v.  Franklin  Ins. 
Co.,   35  W.   Va.   666,  14   S.   E.   237. 

Setting  Aside  Nonsuit. — The  appel- 
late court  can  review  the  action  of  the 
trial  court  in  refusing  to  set  aside  a 
nonsuit  and  can  order  the  cause  to  be 
reinstated  and  remanded  to  the  lower 
court.  M.  &  F.  Bank  v.  Mathews,  3 
W.  Va.  26. 

E.  JUDGMENTS  BY  CONFESSION. 

A  confession  of  judgment  amounts  to 
a  release  of  all  previous  errors  in  the 
proceedings.  Cooke  v.  Pope,  3  Munf. 
167.  See  the  title  CONFESSION  OF 
JUDGNfENTS. 

Where  a  writ  of  error  is  only  taken 
to  an  order  of  the  lower  court  amend- 
ing a  judgment  by  confession  for  ju- 
dicial error,  the  appellate  court  can 
only  render  such  judgment  as  the  lower 
court  should  have  rendered  and  dis- 
miss the  motion  to  amend;  it  cannot 
consider  any  errors  in  the  original 
judgment.  Stringer  v.  Anderson,  23  W. 
Va.  482. 

Relinquishment  of  Plea. — Where  the 
defendant  relinquishes  his  plea  and 
agrees  to  the  plaintiff's  damages,  there 
is  a  judgment  by  confession,  amounting 
to  a  release  of  errors  and  defendant 
cannot  appeal  even  by  consent  of  plain- 
tiff.    Cooke  V.  Pope,  3  Munf.  167. 

Confession  of  Judgment  on  Forth- 
coming Bond. — A  confession  of  judg- 
ment on  a  forthcoming  bond  operates 
a  release  of  error  in  the  original  judg- 
ment.   Edmonds  v.  Green,  1  Rand.  44. 


F.  DEFAULT  JUDGMENTS  AN! 
DECREES. 

General  Rule  as  to  Necessity  for  Pre- 
vious  Application   to   Court    Below.— 

Under  §§  5,  6,  ch.  134,  of  the  Codv 
of  West  Virginia,  and  §§  5,  6,  ch.  18  i 
of  the  Code  of  Va.,  the  appellate  court 
is  forbidden  to  allow  or  entertain 
any  appeal  from  decrees  rendered  oi* 
bill  taken  for  confessed,  unless  an  ap 
plication  has  been  first  made  to  th*. 
court  making  such  decree  to  correct 
the  error  complained  of  and 
such  motion  has  been  overruled  in 
whole  or  in  part.  Hill  v.  Bowyer,  18 
Gratt.  369,  377;  Saunders  v.  Griggs,  81 
Va.  506;  Baker  v.  Western  Min.,  etc.. 
Co.,  6  W.  Va.  196;  Dickinson  v.  Lewis. 
7  W.  Va.  673;  Gates  v.  Cragg,  11  W 
Va.  300;  Rowland  v.  Rowland,  11  W. 
Va.  262,  274;  Hartley  v.  Roffe,  12  W. 
Va.  401,  419;  Beaty  v.  Veon,  18  W.  Va. 
291;  Hunter  v.  Kennedy.  20  W.  Va.  343; 
Forest  v.  Stephens,  21  W.  Va.  316; 
Bock  V.  Bock,  24  W.  Va.  586; 
Steenrod  v.  W.  P.,  etc.,  R.  Co.,  25  W. 
Va.  133;  Hix  v.  Hix,  25  W.  Va.  481; 
Mc Kinney  v.  Hammett.  26  W.  Va.  628; 
Cann  v.  Cann,  45  W.  Va.  563,  31  S. 
E.  923;  Ferrell  v,  Camden,  49  W.  Va, 
225,   38   S.   E.   581. 

Likewise  in  case  of  judgment  by  de- 
fault, under  §§  5,  6,  ch.  181,  Code  of  Va. 
and  §§  5,  6,  ch.  134,  Code  of  W.Va.,  ap- 
plication must  first  be  made  to  the  court 
in  which  the  judgment  was  rendered  to 
correct  any  error  for  which  the  judg- 
ment might  be  reversed  by  an  appel- 
late court  and  such  application  must 
be  refused  before  an  appellate  court 
can  entertain  an  appeal,  writ  of  error, 
or  supersedeas.  Goolsby  v.  Strothcr, 
21  Gratt.  107;  Davis  v.  Com.,  16  Gratt. 
134;  Smith  v.  Knight,  14  W.  Va.  749; 
A  damson  v.  Peerce,  20  W.  Va.  59; 
Capehart  v.  Cunningham,  12  W.  Va. 
750;  Goolsby  v.  St.  John,  25  Gratt.  146; 
Watson  V.  Wigginton,  28  W.  Va.  533, 
545.  See  the  titles  DEFAULTS; 
JUDGMENTS  AND  DECREES. 
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The  above  section  is  as  applicable 
to  judgments  which  are  a  nullity  as 
to  other  judgments  by  default  State 
V,  Slack,  28  W.  Va.  372. 

Section  5,  ch.  134,  applies  as  well  to 
judgments  by  default  for  fines  in  mis- 
demeanor cases  as  in  civil  cases.  State 
V.  Slack,  28  W.  Va.  372. 

All  judgments,  where  there  has  been 
no  appearance  by  the  defendant,  are 
judgments  by  defaults  within  the  mean- 
ing of  §  5,  ch.  134,  of  the  W.  Va.  Code 
of  1868;  and  if  a  party  under  said  Code 
in  such  a  case  took  an  appeal  from 
such  a  judgment  rendered  without  the 
appearance  of  defendant  before  apply- 
ing to  the  court,  which  rendered  it,  or 
the  judge  thereof  to  correct  errors, 
of  which  he  complains,  his  appeal  will 
be  dismissed  as  being  improvidently 
taken.  Davis  v.  Commonwealth,  16 
Gratt.  134;  Baker  v,  Mfg.  Co.,  6  W. 
Va.  196;  Meadows  v.  Justice,  6  W. 
Va.  198;  Smith  v.  Knight,  14  W.  Va. 
749;  Adamson  v,  Peerce,  20  W.  Va.  61. 

There  can  be  no  appeal  from  a  de- 
cree against  a  party  on  a  bill  taken  for 
confessed  as  to  him,  until  a  motion  to 
reverse  shall  be  first  made  in  the  cir- 
cuit court.  If  such  an  appeal  is  taken 
without  such  motion  it  will  be  dis- 
missed as  improvidently  granted  with- 
out considering  the  merits  of  the  ap- 
peal. Morrison  v.  Leach,  55  W.  Va. 
126,   47   S.    E.   237. 

An  appeal  lies  from  a  decree  revers- 
ing a  decree  upon  a  motion  under  W. 
Va.  Code,  1899,  ch.  134,  without  any 
motion  to  reverse  being  first  made  in 
the  circuit  court  Morrison  v.  Leach, 
55  W.  Va.  126,  47  S.   E.  237. 

The  court  of  appeals  has  no  jurisdic- 
tion of  an  appeal  from  a  decree  by  de- 
fault until  relief  has  been  sought  under 
§  3451  of  the  Va.  Code,  by  motion  to 
the  court  in  which  the  decree  was  ren- 
dered. When  the  time  allowed  by  this 
section  has  expired,  the  decree  becomes 
final  and  'rreversible.  Smith  v,  Pow- 
ell, 98  Va.  431,  36  S.  E.  522. 

A  party  who  has  allowed  a  decree  to 


be  rendered  against  him  as  an  ^absent 
defendant,  cannot  appeal  from  the  de- 
cree; his  only  remedy  is  to  have  the 
cause  reheard.  Piatt  v,  Rowland,  10 
Leigh  507;  Lenows  r.  Lenow,  8  Gratt. 
349;  Barbee  v.  Pannill,  6  Gratt  442; 
Meadows  v.  Justice,  6  W.  Va.  198; 
Newman  v.  Mollohan,  10  W.  Va.  488, 
504;  Higginbotham  v,  Haselden,  3  W. 
Va.  17;  Handy  v,  Scott  26  W.  Va.  710. 

A  decree  confirming  a  sale  of  real 
estate  will  not  be  reversed  for  an  er- 
ror in  the  decree  ordering  the  sale, 
where  no  steps  have  been  taken  in  the 
court  below,  under  §  5,  ch.  134,  before 
the  confirmation  to  reverse  said  decree. 
Dick  V.  Robinson,  19  W.  Va.  159. 

In  a  foreign  attachment,  an  absent 
debtor  who  has  not  appeared  in  the 
court  below  cannot  appeal,  his  only 
remedy  is  by  petition  to  the  lower 
court  for  a  rehearing.  Vance  v.  Sny- 
der, 6  W.  Va.  24. 

But  where  the  parties  have  submitted 
the  case  on  its  merits  and  a  decision 
in  the  appellate  court  will  terminate  a 
protracted  controversy,  the  appellate 
court  may  pass  upon  the  question  pre- 
sented by  the  record  although  no 
proper  motion  was  made  in  the  court 
below.  CoflFman  v.  Sangston,  21  Gratt 
263. 

Or  where  the  parties  have  expressly 
waived  such  objection.  Com.  v.  Levy, 
23   Gratt  21,  31. 

Not  Applicable  to  Judgments  by 
Confession. — But  the  first  clause  of  § 
5,  ch.  134,  Code,  W.  Va.,  has  no 
application  to  a  judgment  by  confes- 
sion; errors  in  such  judgments,  if  ju- 
dicial, and  so  not  amendable  under  the 
second  clause  of  same  section  can  only 
be  corrected  by  writ  of  error  to  the 
appellate  court  Stringer  v,  Anderson, 
23  W.  Va.  482;  Richardson  v.  Jones,  13 
Gratt.   53. 

G.  VOID  DECREES. 

A  writ  of  error  or  appeal,  will  lie  to 
or  from  a  judgment,  decree  or  order 
of  a  court,  although  the  same  maj  be 
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void,  for  want  of  jurisdiction  in  the 
court  by  which  it  was  rendered,  or  for 
other  cause  appearing  upon  the  rec- 
ord.    Crane  v.  Crane,  21  Gratt.  579. 

Although  a  decree  is  void  because 
rendered  against  one  who  was  not  a 
party  or  for  other  cause,  yet  he  can 
have  such  decree  reversed  on  appeal. 
McCoy  V.  Allen,  16  W.  Va.  724;  Cook 
V.  Dorsey,  38  W.  Va.  19G,  18  S.  E. 
468;  Monroe  v.  Bartlett,  6  W.  Va.  441. 

H.    CONSENT  DECREE. 

An  appeal  will  not  lie  from  a  con- 
sent decree.  Manion  v.  Fahy,  11  W. 
Va.  482;  Hinton  v.  Bland,  81  Va.  588; 
Weekly  v.  Hardesty,  48  W.  Va.  39, 
3r  S.  E.  880. 

Presumption  of  Assent. — A  party 
may  be  concluded  by  his  ac(iuiescence 
in  a  decree  affecting  his  rights  made  in 
the  progress  of  the  cause,  under  which 
he  takes  a  part  of  the  fund  affected  by 
it,  and  makes  no  objection  to  it  until 
after  the  final  decree  in  the  cause 
made  twenty-two  years  after  it.  Bur- 
ton V.  Brown,  22  Gratt.  1. 

IV.  Who  May  Appeal. 

A.   PARTIES  ONLY. 

General  Rule. — A  person  who  is  not 
a  party  to  the  proceeding  in  which  the 
judgment  of  the  court  below  com- 
plained of  was  rendered  can  not  obtain 
a  supersedeas  to  such  judgment.  Su- 
pervisors of  Culpeper  Co.  v.  Gorrell, 
20  Gratt.  484,  519;  Ex  parte  Lester,  77 
Va.  663;  County  Court  v.  Boreman,  34 
W.  Va.  87,  11  S.  E.  747. 

One  not  a  formal  party  cannot  ap- 
peal, though  effected  as  a  pendente  lite 
purchaser.  Stout  v.  Philippi  Mfg.,  etc., 
Co.,  41  W.  Va.  339,  23  S.  E.  571. 

A  reversioner  or  remainderman  may 
in  some  cases.  Wingfield  v.  Crenshaw, 
3  Hen.  &  M.  245. 

Persons  filing  a  petition  to  set  aside 
a  decree  in  a  suit  to  which  they  are  not 
parties,  have  no  right  to  appeal  from 
the  decree  in  such  suit  on  the  dismissal 
of   their   petition,   although    the    costs 


of  the  petition  are  decreed  against 
them.     Campbell  v.  Bowen,  1  Rob.  241. 

No  one  but  a  party  can  appeal  but 
when  an  entry  on  the  docket  reads, 
"H.  Free  appeared  and  filed  bond 
with  Frank  Burt  as  security,  and  asks 
that  an  appeal  be  granted  to  the  cir- 
cuit court  of  Marion  County.  Bond 
approved  and  appeal  granted.  J.  F. 
Christy,  Justice,"  and  the  appeal  bond 
recites  the  appeal  as  asked  for  by  Burt 
Free,  it  will  be  presumed  that  H. 
Free,  not  being  a  party  himself,  was 
applying  for  the  appeal  as  agent  of  a 
party.  York  v.  Free,  38  W.  Va.  336, 
18  S.   E»  492. 

An  appellant  is  one  who  has  pre- 
sented his  petition  to  the  supreme  court 
for  an  appeal,  showing  that  he  is  ag- 
grieved or  has  united  with  others  in 
an  appeal  setting  forth  his  grievances 
by  pointing  out  the  error  of  the  lower 
court.  Parties  not  named  can  not  be- 
come appellants  by  virtue  of  a  peti- 
tion in  the  name  of  one  person  on  be- 
half of  himself  and  a  number  of  others 
whose  names  are  not  mentioned.  The 
only  appellant  in  such  a  case  is  the  per- 
son whose  name  appears  in  the  peti- 
tion. To  be  an  appellant  the  party 
must  by  name  unite  in  the  petition  for 
an  appeal.  The  doctrine  of  parties  by 
representation  has  no  application  to 
such  a  case.  Southern  R.  Co.  v.  Glenn, 
102  Va.  529,  46  S.   E.  776. 

How  Injured  Person,  Not  a  Party, 
Redressed. — Where  an  illegal  order  is 
made  which  is  injurious  to  one  who  is 
not  a  party  to  the  record,  he  can  not 
sue  out  a  supersedeas  or  writ  of  error, 
or  obtain  an  appeal,  but  he  has  a  right 
at  a  subsequent  term  of  the  court  to 
move  to  set  aside  such  order.  Yeager 
V.  Carpenter,  8  Leigh  454,  cited  in  Con- 
rad V.  County  of  Lewis.  10  W.  Va.  789; 
Lance  v.  McCoy,  34  W.  Va.  419,  12 
S.    E.    729. 

Interest  not  sufficient  even  though 
the  record  show  that  he  has  an  inter- 
est in  the  subject  matter  of  contro- 
versy.     Renick    v,    Ludington,    20    W. 
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Va.  511,  537;  Board  of  Supervisors  v. 
Gorrell,  20   Gratt.  484. 

A  supersedeas,  to  a  judgment  of  a 
county  court  granting  leave  to  erect 
a  mill,  will  not  lie  in  behalf  of  a  per- 
son, who  may  be  interested,  but  whose 
name  does  not  appear,  as  a  party,  in 
the  record  of  the  county  court.  Wing- 
field  V,  Crenshaw,  3  Hen.  &  M.  245. 

Such  person  should  make  himself  a 
party  to  the  contest  before  the  final 
decision  in  the  county  court,  and  then 
it  is  competent  for  him  to  carry  the 
case  to  a  superior  tribunal.  Wingfield 
V.  Crenshaw,  3  Hen.  &  M.  245. 

"Holcomb  V.  Purcell,  etc.,  decided  by 
this  court  in  1802,  is  a  strong  case  upon 
this  head.  In  that  case  the  court  held 
that  a  principal  obligor  in  a  forthcom- 
ing bond,  against  whom  the  judgment 
in  the  original  suit  was  rendered,  but 
against  whom  no  judgment  was  ren- 
dered on  the  forthcoming  bond,  was 
not  entitled  to  appeal  from  a  judgment 
against  a  surety  in  the  forthcoming 
bond.  Upon  the  face  of  the  record 
it  must  have  appeared  that  the  princi- 
pal obligor  was  collaterally  interested, 
since  the  surety  would  be  entitled  to 
recover  of  him  the  amount  of  the  judg- 
ment whenever  the  surety  should  dis- 
charge the  same;  but  not  being  im- 
mediately a  party  to  the  judgment,  the 
court  dismissed  the  appeal."  Board  of 
Supervisors   v.    Gorrell,   20    Gratt.    484. 

In  a  contest  about  a  will,  a  person 
who  was  not  a  party  in  the  county 
court  may,  by  becoming  interested 
after  an  appeal  to  the  district  court,  be 
admitted  a  party  there,  and  carry  up 
the  cause  to  the  court  of  appeals;  but, 
on  reversing  the  judgment  of  the  dis- 
trict court,  and  affirming  that  of  the 
county  court,  such  party  can  only  re- 
cover the  costs  in  the  district  court. 
Cogbill  V.  Cogbill,  2  Hen.  &  M.  467. 

Must  Be  a  Proper  Party. — The  com- 
missioner of  school  lands  is  neither  a 
necessary  nor  proper  party  to  a  chan- 
cery suit  brought  in  the  name  of  the 
state  of  West  Virginia,  under  §  6,  ch. 


24,  Acts  1893,  to  sell  lands  for  dclin^ 
quent  taxes  and  therefore  he  is  not 
entitled  to  appeal  from  the  decree  of 
the  circuit  court  in  such  suit.  Lawsoit 
V.  Hart,  40  W.  Va.  52,  20  S.  E.  819. 

In  a  proceeding  to  condemn  land  for 
public  purposes,  any  indirect  interest 
persons  may  have  in  the  subject  as 
citizens,  taxpayers,  and  landholders  of 
the  county,  is  not  sufficient  to  make 
them  proper  parties.  They  do  not  be- 
come parties  by  merely  offering  to 
become  so,  when  that  offer  is  rejected. 
If  they  become  parties  to  anything,  it 
is  merely  to  the  order  of  rejection;  and 
not  to  the  order  confirming  the  report 
of  the  commissioners.  And  their  su- 
persedeas, if  they  are  entitled  to  any, 
will  only  be  to  the  said  order  of  re- 
jection, and  not  to  the  order  of  con- 
firmation. They  are  not  entitled  to  a 
supersedeas  to  the  former  order,  for 
they  are  not  aggrieved  thereby.  The 
order  of  the  county  court,  made  after 
the  rendition  of  the  judgment,  suspend- 
ing it  for  thirty  days  to  allow  the  ex- 
ceptants to  apply  for  an  appeal  and 
supersedeas,  does  not  make  them  par- 
ties to  the  proceeding  in  the  county 
court.  To  give  it  that  effect  would  be 
to  make  the  court  do,  indirectly,  what 
it  had  just  before  expressly  refused  to 
do.  Board  of  Supervisors  v.  Gorrell, 
20  Gratt.  484;  Ex  parte  Lester,  77  Va. 
663. 

Under  the  statute  of  March  6,  1832, 
touching  the  granting  of  liquor  licenses, 
a  right  of  appeal  to  the  circuit  court  is 
given  to  the  applicant  alone,  and  in 
his  case  only  to  the  circuit  court,  hence 
those  opposing  the  granting  of  the  li- 
cense cannot  appeal  to  the  circuit  court 
having  no  interest  in  the  matter  such 
as  would  entitle  them  to  have  them- 
selves made  parties.  If  they  do  appeal 
and  obtain  a  writ  of  error  or  super- 
sedeas, a  writ  of  prohibition  will  be 
awarded  to  the  applicant  by  the  su- 
preme court,  commanding  them  to  pro- 
ceed no  further  on  such  writ  of  error 
oi    supersedeas.     Ailstock  v.   Page,   77 
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Va.  386;  Ex  parte  Lester,  77  Va.  663. 

The  proceedings  for  the  sale  of  for- 
feited lands  for  the  benefit  of  the  school 
fund  under  the  statute  of  W.  Va.,  ch. 
134,  Acts  1872-3,  are  not  judicial,  but 
administrative  in  their  character  nor 
are  they  technically  proceedings  either 
in  rem  against  the  land,  or  in  personam 
against  the  former  owner;  such  lands 
are  the  absolute  property  of  the  state 
and  she  alone  has  any  interest  in  the 
proceedings  for  their  sale;  the  effect  of 
§  5,  art.  13,  W.  Va,  Constitution,  giv- 
ing to  the  former  owner  of  such  lands 
the  surplus  proceeds  of  the  sale  over 
the  taxes,  etc.,  is  a  gratuity  and  his 
claim  thereto  is  confined  to  such  pro- 
ceeds, and  no  lien  upon  or  interest 
io  the  land  or  the  proceedings  for  its 
sale  is  conferred  by  said  provision  upon 
such  former  owner;  and  having  no  in- 
terest in,  or  lien  upon  the  land,  he  is 
not  entitled  to  be  a  party  to  the  pro- 
ceedings for  the  sale;  and  consequently 
has  no  right  to  appeal  to  the  court  of 
appeals.  McClure  v.  Maitland,  24  W. 
Va.  561;  Auvil  v.  laeger,  24  W.  Va. 
583. 

Need  Not  Have  Been  Originally  a 
Party. — "The  party  entitled  to  writ  of 
error  need  not  have  been  originally  a 
party  to  the  controversy,  when  the  pro- 
ceeding was  first  instituted  in  the  court 
below.  It  is  sufficient  that  he  becomes 
a  party  to  the  controversy  at  any  time 
during  the  progress  of  the  case  below. 
Many  cases  might  be  referred  to  as 
based  on  this.  If,  for  instance,  a  chan- 
cery suit  is  instituted  by  a  judgrment 
creditor  to  subject  the  land  of  his 
debtor  to  the  payment  of  his  judgment 
lien,  and  the  court  by  an  interlocutory 
order  directs  a  commissioner  to  con- 
vene before  him  all  other  judgement 
creditors  of  the  defendant  and  ascer- 
tain their  liens  and  their  priorities, 
such  a  decree  converts  the  cause  into 
a  creditors'  suit,  and  all  persons  pre- 
senting their  judgments  before  the 
commissioner  and  having  them  audited 
become  parties  to  the  cause,  and  any 


one  of  them  may  take  an  appeal  from 
the  decree  of  the  circuit  court  preju- 
dicial to  his  rights."  Williamson  v. 
Hays,  25  W.  Va.  609. 

B.  WHO  ARE  PARTIES. 

personal  Representative  of  Deceased 
Party. — The  personal  representative 
may  obtain  a  writ  of  error  upon  show- 
ing that  his  intestate  has  died  since 
the  judgment;  although  the  plaintiff  has 
not  revived  the  suit.  The  court  say- 
ing: "It  is  true,  that  it  is  a  general  rule, 
that  no  person  can  bring  a  writ  of 
error,  who  is  not  a  party  or  a  privy 
to  the  record;  but  the  right  to  bring 
the  writ  of  error  in  case  of  the  death 
of  the  party,  against  whom  the  judg- 
ment was  rendered,  will  be  in  the  per- 
sonal representative  without  a  revival 
of  the  judgment,  because  the  personal 
representative  stands  in  the  shoes  of 
the  deceased  and  has  the  same  rights, 
as  his  intestate  had,  with  reference  to 
the  judgment."  Phares  v.  Saunders,  IS 
W.  Va.  336. 

An  administrator  is  entitled  to  pros- 
ecute an  appeal  from  an  adverse  de- 
cree against  his  decedent  in  a  suit  to 
set  aside  a  fraudulent  conveyance  of 
land  necessary  to  pay  debts  of  the  es- 
tate. O'Connor  v.  O'Connor,  45  W. 
Va.  354,  32  S.  E.  276. 

An  appeal  can  be  taken  by  a  per- 
sonal representative  as  of  right,  in  like 
manner,  as  other  suitors,  under  ch.  136, 
Code  of  West  Virginia.  And  a  petition 
to  the  court  of  appeals  or  a  judge 
thereof,  by  a  personal  representative  is 
not  necessary,  unless  he  would  be  re- 
lieved from  giving  the  undertaking  re- 
quired by  that  chapter.  Hutchinson  r. 
Landcraft,  4  W.  Va.  312. 

When  there  is  a  decree  in  the  circuit 
court  against  an  administrator  for 
money  to  be  paid  out  of  the  assets  in 
his  hands  to  be  administered,  and  the 
administrator  then  dies,  and  an  admin- 
istrator de  bonis  is  appointed  by  the 
proper  authority;  held,  (1)  such  ad- 
ministrator de  bonis  non,  and  not  the 
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administrator  of  the  deceased  adminis- 
trator, is  the  proper  party  to  appeal 
from  such  decree;  (2)  such  adminis- 
trator de  bonis  non  may,  within  the 
time  prescribed  by  law,  petition  for 
an  appeal  from  such  decree,  stating 
therein  the  death  of  the  former  admin- 
istrator, and  exhibiting  the  order  ap- 
pointing him  administrator  de  bonis 
non;  and  it  is  not  necessary  for  him 
to  make  himself  a  formal  party  to  the 
record  by  an  order  of  the  circuit  court 
before  petitioning  for  such  appeal. 
Miller  v.  Neff,  33  W.  Va.  197,  10  S. 
E.  378. 

Direction  by  One  Executor  to  Dis- 
miss— Order  of  Severance. — If  one  of 
two  coexecutors  direct  an  appeal,  writ 
of  error,  or  supersedeas,  originally 
granted  to  them  both,  to  be  dismissed, 
the  other  may  proceed  without  him; 
and  since  both  are  before  the  court,  an 
order  of  severance  may  be  made  with- 
out a  summons.  Reno  v,  Davis,  4  Hen. 
&   M.   283. 

Purchaser  at  a  Judicial  Sale. — Al- 
though a  purchaser  at  a  judicial  sale 
can  not  appeal  from  the  decree  direct- 
ing the  sale  nor  from  any  other  order 
or  decree  of  the  court  made  in  the 
cause  prior  to  his  bid;  yet  a  bidder  at 
such  sale,  who  has  made  a  cash  pay- 
ment, becomes  thereby  so  far  a  "party 
to  the  controversy"  under  §  1,  ch.  17, 
Acts  1872-3,  as  to  entitle  him  to  take 
an  appeal  from  a  decree  setting  aside 
such  sale.  Kable  v,  Mitchell,  9  W. 
Va.  492;  Roberts  v,  Roberts,  13  Gratt. 
639. 

The  purchaser  of  property  at  a  ju- 
dicial sale,  who  has  complied  with  the 
terms  thereof,  becomes  a  party  to  the 
suit  from  the  time  of  his  purchase,  and 
acquires  an  inchoate  right,  which  en- 
titles him  to  a  hearing  upon  the  ques- 
tion whether  the  sale  should  be  set 
aside,  and  if  the  court  err  by  setting 
aside  the  sale  improperly,  the  pur- 
chaser will  in  a  proper  case,  have  the 
right  to  appeal  to  a  higher  tribunal. 
Childs  V.  Hurd,  25  W.  Va.  530. 


So  he  may  appeal  from  a  decree  con- 
firming the  sale.  Talley  v,  Starke,  6 
Gratt.  339,  349. 

A  purchaser  can  only  appeal  from 
a  decree  erroneously  affirming  or  dis- 
affirming the  sale,  at  which  she  pur- 
chased; errors  in  the  subsequent  pro- 
ceedings are  matters  in  which  she  has 
no  concern  and  from  which  she  has 
no  right  to  appeal.  Bank  v.  Ewing,  21 
W.  Va.  208. 

Where  a  person  who  bid  at  a  judi- 
cial sale  of  land  and  refused  to  comply 
with  the  terms  of  the  sale,  at  a  resale, 
attempted  to  bid  through  an  agent,  in 
disregard  of  the  terms  of  sale,  it  was 
held,  that  such  person  had  no  standing 
to  appeal  from  a  decree  confirming  the 
sale  to  another  person.  Hildreth  v. 
Turner,  89  Va.  858,  17  S.  E.  471. 

Where  a  sale  of  property  has  been 
made  under  a  decree  of  a  court  of  eq- 
uity, and  before  the  same  has  been  con- 
firmed, the  court  has  set  the  same  aside 
and  ordered  the  property  to  be  reof- 
fered  for  sale,  the  purchaser  at  such 
first  sale  cannot  appeal  from  the  de- 
cree settmg  the  same  aside,  before 
such  resale  has  been  made  and  con- 
firmed. Childs  V.  Hurd,  25  W.  Va. 
530. 

County  Court  Not  a  Party  in  Pro- 
ceeding for  Reassessment  of  Land. — 
A  county  court  is  not  a  party  to  an  ap- 
peal taken,  under  §  7,  ch.  30,  Acts  1891, 
for  reassessment  of  lands,  by  a  land- 
owner, from  the  decision  of  a  county 
i  court  refusing  to  reduce  the  valuation 
j  of   his  land   made   by  a   commissioner 
!  under  said  act,  and  cannot  maintain  a 
i  writ  of  error  from  the  court  of  appeals 
'  to  the  decision  of  a  circuit  court  upon 
!  such  appeal.    Mackin  v.  Taylor  County 
Court,  38  W.  Va.  338,  18  S.  E.  632. 

Receiver. — A  receiver  or  commis- 
sioner, is  but  an  officer  of  the  court 
and  he  has  no  right  to  intermeddle  in 
questions  affecting  the  rights  of  the 
parties  or  the  disposition  of  the  prop- 
erty or  funds  in  his  hands.  His  hold- 
ing is  the  holding  of  the  court  for  him, 
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from  whom  the  possession  is  taken, 
and  he  has  no  more  right  to  interfere 
in  the  litigation  or  ask  for  a  revision 
of  a  decree  or  order  affecting  the 
rights  or  claims  of  the  parties  than  an 
entire  stranger  to  the  cause.  But 
where  his  own  accounts  or  his  per- 
sonal rights  are  affected  he  must  nec- 
essarily have  the  same  means  of  re- 
dress that  any  other  party  so  affected 
would  have.  Ruhl  v.  Ruhl,  24  W.  Va. 
279. 

Where  a  court  makes  a  void  decree 
by  which  it  directs  its  receiver  to  pay 
over  funds  in  his  hands  and,  because 
he  fails  to  obey  such  void  decree,  at- 
taches and  imprisons  him  for  an  indef- 
inite time,  the  receiver  is  entitled  to 
have  such  order  of  imprisonment  re- 
viewed. If  the  decree  was  void  he  was 
not  bound  to  obey  it,  and  he  certainly 
could  not  be  punished  for  refusing  to 
do  what  he  was  under  no  legal  obliga- 
tion to  do.  Ruhl  V.  Ruhl,  24  W.  Va. 
279. 

Other  Party  May  Appcal.—The  fact 
that  a  receiver  appointed  by  a  court 
can  not  appeal  from  the  judgment  of 
that  court,  will  not  prevent  the  other 
party  or  parties  to  the  action  from  ap- 
pealing. Melendy  v.  Barbour,  78  Va. 
544,  555. 

Amicus  Curiae. — An  amicus  curiae 
cannot  appeal.  Dunlop  v.  Com.,  2  Call 
284;  Board  of  Supervisors  of  Culpeper 
Co.  V.  Gorrell,  20  Gratt.  484,  521. 

Attorney  in  Fact. — A  person  appear- 
ing as  attorney  in  fact  for  certain  cred- 
itors of  the  intestate,  and  opposing  the 
grant  of  administration,  may  appeal, 
though  not  interested,  in  any  other  re- 
spect, in  the  subject  of  controversy. 
Bohn  V.  Sheppard,  4  Munf.  403. 

Appointee  of  Court. — Green,  J.,  in 
Colman  v.  Oil  Co.,  25  W.  Va.  148,  178, 
said  that  there  was  only  one  case  in 
which  a  United  States  court  could  ap- 
point any  one  to  prosecute  a  writ  of 
error  in  the  appellate  state  court,  that 
was  under  the  bankrupt  act  when  the 
plaintiff  in  error  was  a  bankrupt  and 


there  was  a  judgment  in  the  inferior 
court  against  him,  which  the  assignee 
or  court  thinks  should  be  reversed. 

Councilmen  of  a  City. — The  council- 
men  of  a*  city  in  their  corporate  capac- 
ity alone  can  apply  for  a  writ  of  error 
to  a  mandamus  ordering  them  to  make 
a  levy  of  taxes.  Osborne  v.  Kammer, 
96  Va.  228,  31  S.  E.  19. 

Creditor. — No  creditor  can  prosecute 
a  writ  of  error  in  the  name  of  his 
debtor,  or  prevent  the  debtor  from  dis- 
missing his  writ  of  error  when  he 
pleases,  even  though  the  court  has  ad- 
vanced funds  from  the  hands  of  a  re- 
ceiver to  enable  the  appellant  to  print 
the  record  in  order  to  obtain  his  writ 
of  error.  Colman  v.  Oil  Co.,  25  W. 
Va.  148,  175. 

C.   MUST  BE  AGGRIEVED. 
1.  General  Rule. 

A  person  must  not  only  be  a  party 
to  the  proceeding  in  the  courts  below, 
but  he  must  also  be  aggrieved  by  the 
judgment  rendered  therein,  to  entitle 
him  to  obtain  a  supersedeas  to  such 
judgment.  Board  of  Supervisors  of 
Culpeper  Co.  v,  Gorrell,  20  Gratt.  484. 
5n>;  Ex  parte  Lester,  77  Va.  663;  Hol- 
linRsworth  v.  Brooks,  7  W.  Va.  559; 
McKinney  v.  Kirk,  9  W.  Va.  26;  Clark 
V.  Johnston,  15  W.  Va.  804;  Miller  v. 
Rose,  21  W.  Va.  291;  Handy  v,  Scott, 
26  W.  Va.  710;  County  Court  v.  Arm- 
strong, 34  W.  Va.  326,  12  S.  E.  488; 
Little  V.  Bowen,  76  Va.  724;  Edmunds 
V.  Scott,  T8  Va.  720. 

To  entitle  any  person  to  obtain  a 
writ  of  error  or  appeal  from  a  judg- 
ment, he  must  be  both  a  party  to  the 
case  and  be  aggrieved  by  the  judgment, 
Williamson  v.   Hays,  25  W.  Va.   609. 

j  No  one  can  correct,  either  by  bill 
of  review  or  appeal  or  writ  of  error, 
an  error  not  aggrieving  him.     Dunn  v, 

.  Renick.  40  W.  Va.  349,  22  S.  E.  66. 

"Section    3454    of   the    Va.    Code    of 

1887,  declares  that  any  person  who  is 

a     party    to    any     case    in    chancery, 

wherein  there  is  a  decree  or  order  ad- 
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judicating  the  principles  of  the  cause, 
who  thinks  himself  aggrieved  thereby, 
may  present  a  petition  for  an  appeal 
from  such  decree  or  order.  The  per- 
son referred  to  in  this  statute  has  been 
decided  to  be  such  person  as  was  a 
party  to  the  suit  in  the  court  below, 
and  who  was  aggrieved  by  the  decree 
therein  rendered;  and  to  make  him  a 
proper  party  to  an  appeal  these  two 
circumstances  must  concur.  Barton's 
Chancery  Practice,  p.  167,  §  42."  South- 
ern R.  Co.  V.  Glenn,  102  Va.  529,  46 
S.   E.  776. 

An  appeal  or  supersedeas  to  a  judg- 
ment ought  not  to  be  granted  to  any 
person  not  appearing  to  be  interested 
in  the  matter  in  controversy.  Sayre  v. 
Grymes,  1  Hen.  &  M.  404. 

And  the  appellant's  interest  must  ap- 
pear by  the  record.  Colman  v.  Oil 
Co..  25  W.  Va.  148,  174. 

When  an  order  does  not  affect  the 
right  or  the  remedy  of  the  appellant, 
he  cannot  appeal,  e.  g.,  an  order  dis- 
missing a  petition  for  a  summons 
against  the  commonwealth  and  making 
the  auditor  defendant  instead.  Parsons 
V.   Com.,  80  Va.   163. 

Interest  Must  Be  Immediate. — An  ap- 
pellate court  will  not  reverse  a  decree, 
though  erroneous,  at  the  instance  of  a 
party  not  interested  in  the  property 
involved  in  the  suit.  It  is  not  suffi- 
cient that  he  may  be  interested  in  the 
question  litigated,  or  that  by  the  deter- 
mination of  the  question  litigated,  he 
may  be  a  party  in  interest  to  some 
other  suit,  growing  out  of  the  de- 
cision of  that  question.  Elcan  v.  Lan- 
casterian  School,  2  Pat.  &  H.  53. 
2.  Applications  of  Rule. 

Personal  Representative. — A  personal 
representative  cannot  appeal  from  a 
decree  of  sale  of  testator's  lands,  not 
being  interested  therein.  Edmunds  v. 
Scott,  78  Va.  720. 

Where,  on  a  bill  for  specific  per- 
formance, the  administrator  of  deceased 
party  to  contract  answers  and  the  heirs 
suffer  default,  wLcre  no  personal  judg- 


ment is  rendered  the  administrator  is 
not  affected  by  the  decree,  and  has  no 
right  of  appeal.  Ferrell  v.  Camden,  49 
W.  Va.  225,  38  S.  E.  581. 

An  administrator  has  a  sufficient  in- 
terest, as  the  representative  of  his  tes- 
tator's personal  estate,  to  appeal  from 
an  improper  decree  of  sale  of  land, 
though  the  infant  heirs  have  not  ap- 
pealed, where  the  personal  estate  is 
liable  to  make  up  any  inadequacy  of 
the  proceeds.  Cocke  v.  Gilpin,  1  Rob. 
20,  42. 

It  is  well  settled  that  where  an  exec- 
utor, as  such  appeals  from  a  decree 
which  does  not  aggrieve  the  estate,  the 
question  cannot  be  considered  whether 
he  is  aggrieved  as  an  individual.  Swann 
V.  Housman,  90  Va.  816,  20  S.  E.  830. 

Surety. — A  surety  has  a  right  to  ap- 
peal not  only  from  a  decree  ordering 
the  sale  of  his  principal's  real  estate, 
but  from  all  prior  decrees  upon  the 
correctness  of  which  the  correctness 
of  said  decree  depends.  Camden  v, 
Haymond,  9  W.  Va,  681;  Steenrod  v. 
Railroad  Co.,  25  W.  Va.  133. 

A  surety  in  an  execution  levied  on 
the  property  of  the  principal  debtor  has 
such  interest  in  the  controversy  over 
the  ownership  of  such  property,  to 
which  he  is  a  party,  as  to  entitle  him 
to  appeal  from  a  judgment  discharging 
such  property  from  the  lien  of  such 
execution.  Hanna  v.  Bank,  55  W.  Va. 
185,  46   S.   E.   920. 

If  in  an  action  by  a  grantor  against 
the  grantee  and  his  surety,  on  a  bond 
given  for  the  purchase  price  of  real 
estate,  a  joint  plea  be  filed  by  princi- 
pal and  surety  under  §  3299  of  the  Va. 
Code,  claiming  damages  for  a  breach 
of  warranty  of  the  title,  and  the  plea 
be  found  against  the  defendants,  the 
surety  cannot  alone  prosecute  a  writ 
of  error.  The  defense  is  personal  to 
the  principal,  though,  if  successfully 
made,  it  would  redound  to  the  benefit 
of  the  surety.  The  surety  has  no  claim 
for  damages  against  the  grantor  for  a 
breach  of  covenant  in  a  deed  to  which 
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he  is  no  party,  and  under  which  he 
acquired  no  interest.  Kinzie  v.  Riely, 
100  Va.  709,  42  S.  E.  672. 

Bankrupt. — Pending  a  suit  by  judg- 
ment creditors  against  their  debtor  and 
others,  to  set  aside  a  deed  of  trust  or 
subject  the  surplus  to  payment  of  their 
debts,  the  debtor  is  declared  a  bank- 
rupt on  his  own  petition,  and  in  the 
suit  he  claims  his  exemption  and  home- 
stead out  of  the  surplus  of  the  purchase 
money  of  the  land,  after  satisfying  the 
debts  secured  by  the  deed  of  trust. 
The  circuit  court  dismisses  the  debtor's 
application,  and  makes  a  decree  dis- 
tributing the  fund.  The  bankrupt  has 
such  an  interest  in  the  case  as  entitles 
him  to  take  an  appeal  Baiger  v.  Buck- 
land,  28  Gratt.  850. 

Deed  of  Trust  Creditors.— Where,  in 
a  suit  by  the  grantor  in  a  deed  of  trust 
and  of  the  cestuis  against  the  trustee 
and  others,  a  reference  is  made  by  the 
court  to  ascertain  and  report  the 
amount  of  the  trust  debts,  each  trust 
creditor  who  is  a  party  has  a  right  to 
appear  before  the  commissioner  and 
contest  the  claims  of  other  creditor:) 
and  is  entitled  to  appeal  from  the  de- 
cision of  the  commissioners.  Feamster 
V,  Withrow,  9  W.  Va.  296,  323;  Temple 
r.  Wright,  94  Va.  338,  26   S.   E.   844. 

Former  Owner  of  Forfeited  Lands. 
— In  proceedings  by  the  commissioner 
of  school  lands,  under  ch.  134,  acts 
1872-73,  for  the  sale  of  forfeited  lands 
for  the  benefit  of  the  school  fund,  the 
former  owner  of  such  lands',  or  other 
persons  claiming  title  thereto,  having 
no  rights  to  be  affected,  and  no  inter- 
est in  the  proceedings,  are  not  entitled 
to  be  made  parties  in  the  circuit  court; 
and,  if  they  be  inadvertently  made  par- 
ties in  that  court,  that  will  not  give 
any  of  them  the  right  to  appeal  to  the 
court  of  appeals.  McClure  v.  Manper- 
ture,  29  W.  Va.  633,  2  S.  E.  761. 

Fraudulent  Grantor. — Upon  a  bill  to 
subject  land  in  the  hands  of  alleged 
fraudulent  grantees  to  the  lien  of  a 
judgment,    the    grantor   cannot   appeal 


from  a  decree. adjudging  them  fraudu- 
lent, since  he  is  not  interested  in  the 
matter.    Price  v.  Thrash,  30  Gratt  515. 

Defendant  to  Dismissed  BilL — A 
party  defendant  has  no  right,  by  bill  of 
review  or  appeal,  to  contest  a  decree, 
dismissing  the  bill;  for,  in  such  case, 
the  decision  is  in  his  favor.  It  seems, 
that  if  he  desires  any  relief  he  should 
have  filed  a  cross  bill.  Hopkins  v. 
Baker,  2  Pat.  &  H.  110. 

Widow  Improper  Party  to  Appeal 
from  Probate. — ^A  widow  has  no  right 
to  contest  her  husband's  will,  for  she 
is  not  bound  by  it  but  may  renounce 
it.  But  her  children,  who  were  the 
heirs  of  the  testator,  have  the  right 
by  their  mother  as  their  next  friend  to 
take  an  appeal  from  the  probate  of 
the  will.  The  fact  that  the  widow  was 
improperly  joined  in  the  appeal,  does 
not  affect  the  rights  of  the  children  by 
their  mother  and  next  friend  in  the  said 
appeal.  McMechen  v,  McMechen,  17 
W.  Va.  683. 

3.  Effect    of    Forfeiture    of    Interest 
after  Judgment. 

Forfeiture  of  Appellant's  Interest.— 

The  fact  that  after  the  judgrment  and 
before  the  writ  of  error  was  granted, 
the  interest  of  the  defendants  in  land, 
which  is  the  subject  of  an  action  of 
ejectment,  had  been  divested  by  for- 
feiture and  vested  in  the  state  and  en- 
ured to  the  benefit  of  the  plaintiff  is 
no  ground  for  an  order  of  dismissal, 
but  only  for  an  affirmance  of  the  de- 
cree or  judgment,  because  no  error 
to  the  prejudice  of  the  appellant  ap- 
pears. Bradley  v.  Ewart,  18  W.  Va. 
598. 

4.  Effect  of  Assignment  of  Interest. 
Right  of  Assignor. — When   the  sole 

plaintiff  in  a  suit  parts  with  his  interest 
in  whole  or  in  part  pendente  lite,  he 
may  still  apply  for  and  prosecute  an 
appeal  from  a  decree  in  such  suit,  es- 
pecially where  the  defendant  had  ob- 
tained a  rule  against  the  plaintiff  and 
the  alleged  assignee  to  show  cause  why 
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an  order  should  not  be  entered  that 
the  said  assignee  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  revivor 
or  that  the  suit  be  dismissed,  and  such 
rule  has  been  discharged  on  account 
of  the  laches  of  the  defendant  in  mak- 
ing his  objections  to  the  further  pro- 
ceeding of  the  cause.  Zane  v.  Fink, 
18  W.  Va.  693,  739. 

Right  of  Assignee. — Where  land  sub- 
ject to  a  mechanics'  lien  is  conveyed 
to  a  third  party,  such  assignee  has  a 
right  to  prosecute  an  appeal  in  the 
name  of  his  assignor  from  a  decree 
holding  the  land  subject  to  the  lien. 
Hendricks  v.   Fields,  26  Gratt.  447. 

The  assignees,  pendente  lite,  of  the 
assets  of  a  bank,  have  a  right  to  prose- 
cute an  appeal  in  the  name  of  the  bank, 
even  though  the  corporate  rights  of 
the  bank  have  ceased  by  dissolution. 
Hall  V,  Bank  of  Virginia.  14  W.  Va. 
^•^4,  604. 

Where  codemandants  bring  a  writ  of 
right  and  recover  against  the  tenants, 
but  fearing  a  reversal  on  appeal,  one 
demandant  buys  the  claim  of  the  ten- 
ants and  obtains  a  supersedeas  to  the 
judgment  in  the  name  of  his  vendors, 
the  supersedeas  will  not  be  dismissed 
on  the  motioi\  of  his  codemandant. 
Genin  v.  Ingersoll,  2  W.  Va.  558. 

5.   Apped  by  Successful  Party. 

A  writ  of  error  may  be  brought  by 
the  plaintiff  to  reverse  his  own  judg- 
ment, if  erroneous  or  given  for  a  less 
sum  than  he  has  a  right  to  demand,  in 
order  to  enable  him  to  bring  another 
action.  Ballard  v.  Whitlock,  18  Gratt. 
235. 

D.  THE  COMMONWEALTH. 
1.  In  Cri  nine!  Cases. 

No  appeal  lies  in  criminal  cases,  or 
prosecutions  by  indictments  on  behalf 
of  the  commonwealth.  Com.  v.  High- 
land Crowe,  1  Va.  Cas.  125. 

No  writ  of  error  lies  for  the  common- 
wealth, in  a  gaming,  or  any  other  crim- 
inal case.  Commonwealth  v.  Harrison, 
2  Va.  Cas.  202. 


No  appeal  or  writ  of  supersedeas  is 
grantable  in  any  case  wherein  the  com- 
monwealth is  plaintiff  upon  a  penal 
statute,  which  is  considered  in  the  na- 
ture of  a  criminal  prosecution.  See 
Temple's  Case,  1  Va.  Cas.  163;  Com.  v. 
Vawter,  1  Va.  Cas.  127. 

2.   In  Revenue  Cases. 

The  constitution  of  W.  Va.,  art.  8, 
§  3,  provides  that  "in  cases  relating  to 
the  public  revenue  the  right  of  appeal 
shall  belong  to  the  state."  Charleston 
Birdge  Co.  v.  Kanawha  County  Ct.,  41 
W.  Va.  658,  24  S.  E.  1002. 

Since  the  adoption  of  the  constitu- 
tional amendment  of  1880  there  is  no 
doubt,  that  in  revenue  cases  the  state 
has  equal  right  with  the  defendant  to 
exceptions  in  the  court  below  and  re- 
view on  writ  of  error.  State  v. 
Thompson,  26  W.  Va.  149. 

A  writ  of  error  lies,  for  the  state, 
from  the  circuit  court  to  a  judgment  of 
the  county  court,  if  the  case  be  for  the 
violation  of  a  law  relating  to  the  reve- 
nue.    State  V,  Kyle,  8  W.  Va.  711. 

A  writ  of  error  lies  for  the  state, 
from  the  supreme  court  of  appeals  to 
a  judgment  of  the  circuit  court,  if  the 
case  be  for  the  violation  of  a  law  relat- 
ing to  the  revenue.  State  v.  Allen,  8 
W.  Va.  680. 

In  a  prosecution  for  selling  ardent 
spirits  by  retail  to  be  drunk  at  the  place 
where  sold,  without  having  first  ob- 
tained a  license  to  keep  an  ordinary, 
a  writ  of  error  lies  for  the  common- 
wealth from  the  judgment  of  an  in- 
ferior court.  Com.  v.  Scott,  10  Gratt. 
749;  Com.  v.  Coe,  9  Leigh  620;  Com- 
monwealth V.  Hampton,  3  Gratt.  590. 

On  an  indictment  for  a  violation  of 
the  condition  of  a  bond  given  by  the 
applicant  for  a  liquor  license  condi- 
tioned not  to  allow  any  person  to  drink 
to  intoxication  on  the  premises,  etc., 
a  writ  of  error  lies  on  the  part  of  the 
state,  on  the  ground  that  it  is  for  a 
violation  of  the  law  relating  to  the 
revenue.  State  v,  Chuich,  4  W.  Va. 
745. 
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The  state  has  a  right  to  a  writ  of  ! 
error  in  an  action  by  it  on  a  bond 
given  under  §  22,  ch.  32,  W.  Va.  Code, 
1891,  to  obtain  license  to  sell  liquors, 
if  regarded  as  a  criminal  case,  as  it 
concerns  the  revenue.  But  in  law  it 
is  a  civil  action,  with  right  of  appeal 
in  the  state.  State  v.  Nutter,  44  W. 
Va.  385,  30  S.  E.  67.  I 

Constitutdonality. — The  statute,  §  3,  i 
ch.  160,  W.  Va.  Code,  1868,  which  au-  I 
thorizes  a  writ  of  error  for  the  state 
to  a  judgment  of  the  circuit  court, 
from  the  supreme  court  of  appeals,  if 
the  case  be  for  the  violation  of  a  law 
relating  to  the  revenue,  is  not  repug- 
nant to  the  constitution.  State  v. 
Fitzpatrick,  8  W.  Va.  707;  State  v.  Al- 
len, 8  W.  Va.  680;  State  v.  Cooper,  26 
W.  Va.  338. 

Section  3,  art.  8,  of  the  W.  Va.  con- 
stitution, does  not  limit  the  appellate 
power  of  the  supreme  court  of  appeals, 
in  criminal  cases,  merely  to  cases 
where  there  has  been  a  conviction  of 
felony  or  misdemeanor.  The  legisla- 
ture may  confer  on  said  court  appellate 
power  in  cases  of  misdemeanor  for 
violation  of  law  relating  to  revenue 
where  there  has  been  no  conviction. 
State  V.  Allen,  8  W.  Va.  680. 

3.  On  Petition  for  Proceeds  of  Sale 

of   Forfeited  Vessels. 

Where  vessels  have  been  forfeited 
to  the  commonwealth  for  violation  of 
the  oyster  laws  and  sold  under  order 
of  court,  and  the  proceeds  remain, 
under  the  court's  control  and  parties 
entitled  to  the  proceeds  petition  there- 
for, the  proceedings  are  civil,  not  crim- 
inal, and  the  commonwealth  is  entitled 
to  an  appeal  from  a  judgment  in  favor 
of  the  petitioner  under  Va.  Code,  1873, 
ch.  178,  §  3,  if  the  amount  in  contro- 
versy exceeds  the  jurisdictional  sum. 
Com.  V.  Mister,  79  Va.  5. 

4.  In  Habeas  Corpus  Proceedings. 

The  act  of  January  10th,  1815,  on 
the  subject  of  writs  of  habeas  corpus, 
does  not  authorize  the  issuing  of  a 
writ  of  error  by  the  court  of  appeals 


to  a  judgment  discharging  from  cus- 
tody a  person  confined,  by  sentence  of 
a  court  martial,  for  failing  to  pay  a 
fine,  imposed  upon  him,  for  not  ap- 
pearing at  the  place  of  rendezvous,  and 
not  marching  in  obedience  to  a  req- 
uisition of  militia;  for  in  such  case, 
there  is  no  discharge,  by  the  judg- 
ment, of  a  person  from  the  service  of 
this  stat%  or  of  the  United  States.  At- 
torney General  v.  Shepherd,  5  Munf. 
292. 

"The  court,  (not  deciding  whether 
the  act  of  January  10th  1815,  concern- 
ing writs  of  habeas  corpus,  gives  a 
right  of  appeal  to  this  court,  by  means 
of  a  writ  of  error  to  the  defendant  to 
such  writ  of  habeas  corpus,  as  well  as 
to  the  prisoner,  in  the  case  of  a  con- 
finement like  that  now  in  question), 
is  of  opinion,  that  the  right  of  appeal, 
given  to  the  attorney  general  by  §  11 
of  the  said  act,  is  confined  to  the  case 
of  persons  held  in  service  of  this 
state,  or  of  the  United  States;  by 
which  the  court  understands  military 
service,  or  at  least  a  service  different 
from,  and  of  greater  urgency  than  the 
confinement  of  the  appellees  now  in 
question."  Attorney  General  v.  Shep- 
herd,  5   Munf.   292. 

E.  JOINT  APPEALS. 

Different  creditors,  parties  to  a  suit 
attacking  a  conveyance  as  fraudulent, 
may  unite  in  an  appeal  from  a  decree 
holding  it  valid  to  their  prejudice. 
Frank  v.  Zeigler,  46  W.  Va.  614,  33 
S.   E.  761. 

All  parties  against  whom  a  decree  is 
pronounced,  interested  in  the  main 
question  decided,  may  unite  in  an  ap- 
I  peal,  though  their  interests  are  sep- 
I  arate,  or  afTccted  differently  by  the 
\  decree.  Frank  v.  Zeigler,  46  W.  Va. 
'  614,  33   S.   E.  761. 

F.  ESTOPPEL  TO  APPEAL. 

.  The  mere  statement  of  an  appellant 
to  an  appellee  that  he  did  not  intend 
to  or  would  not  appeal,  does  not  pre- 
vent an  appeal,  unless  there  was  a  con- 
sideration for  the  statement,  or  the  ap- 
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pellce  has  acted  on  it  to  his  prejudice. 
Southern  R.  Co.  v.  Glenn,  98  Va.  309, 
36  S.  E.  395. 

Where  a  decree  is  entered  for  a  less 
sum  than  the  party  claims,  receiving 
payment  of  the  sum  so  decreed  is  not 
a  waiver  of  errors,  nor  does  it  estop 
him  from  appealing  from  the  decree 
as  to  sums  not  allowed.  Southern  R. 
Co.  V.  Glenn,  98  Va.  309,  36  S.  E. 
395. 

In  Powell  on  appellate  jurisdiction, 
p.  178,  under  the  head  of  errors  waived, 
it  is  said:  "Errors  may  be  obviated 
by  their  being  waived  by  the  acts  of 
the  parties.  In  general,  an  error  may 
be  said  to  be  cured  or  aided  by  the 
party  doing  something  that  relieves  it 
of  its  objection;  but  it  is  said  to  be 
waived  when  the  party  does  some  act 
inconsistent  with  his  taking  advan- 
tage of  it."  At  page  181  of  same  book 
it  is  said:  "Errors  may  be  avoided  or 
cured  by  an  estoppel;  which  is  an  act 
by  which  a  person  is  estopped  or  pre- 
cluded from  either  denying,  or  in- 
sisting upon,  a  matter  which  is 
inconsistent  or  repugnant  to  his  former 
act,  which,  it  is  said,  may  be  by  the 
record,  or  by  deed,  or  matter  in  p^.s." 
Kable  v.  Mitchell,  9  W.  Va.  520. 

Effect  of  Abandonment  of  Appeal  by 
One  Defendant.— Chapter  135,  §  1,  W. 
Va.  Code,  1868,  permits  any  one  of 
the  parties  to  a  controversy  to  appeal, 
or  have  a  writ  of  error  or  supersedeas 
in  such  cases  as  are  designated  by  the 
statute,  without  prejudice  to  those  who 
were  not  made  party  to  the  appeal, 
writ  of  error  or  supersedeas;  and  that, 
notwithstanding  one  defendant  took 
an  appeal,  writ  of  error  or  supersedeas 
under  the  statute,  and  was  deemed  to 
have  abandoned  it,  it  does  not  militate 
the  right  of  or  conclude  either  of  the 
other  defendants  who  were  not  party 
.  to  the  appellate  proceedings  from 
prosecuting  an  appeal,  writ  of  error,  or 
supersedeas  in  the  same  matter,  within 
the  time  prescribed  by  statute.  Adam- 
son  V.  Peerce,  9  W.  Va.  249. 


V.  Jurisdiction  of  Supreme 
Court  of  Appeals. 

A.    CONSTITUTIONAL  AND  STA- 
TUTORY  PROVISIONS. 

Constitutional  Provisions. — The  pro- 
vision in  art.  6,  constitution  of  West 
Virginia,  that  the  court  of  appeals 
shall  have  appellate  jurisdiction  in 
civil  cases  when  the  matter  in  contro- 
versy is  of  greater  value  or  amount 
than  $200  merely  means  that  the  legis- 
lature cannot  make  a  greater  amount 
necessary  to  give  jurisdiction  but  they 
make  the  limit  $200  or  less.  By  the 
act  of  1863  the  amount  was  fixed  at 
that  required  for  an  appeal  to  the  dis- 
trict courts  in  Virginia,  i.  e.,  $100. 
Tompkins  v.  Burgess,  2  W.  Va.  187. 

Section  2,  art.  6,  of  the  constitution 
of  Virginia,  enumerates  the  cases  in 
which  the  court  of  appeals  shall  have 
jurisdiction  irrespective  of  pecuniary 
value,  hence  the  act  of  March  12,  1884, 
conferring  it  at  the  instance  of  the 
commonwealth,  in  all  suits  instituted 
under  the  act  of  Jan.  14,  1882,  en- 
titled "An  act  to  prevent  frauds  against 
the  commonwealth  and  the  holders  of 
her  securities  in  the  collection  and  dis- 
bursements of  her  revenues,"  is  uncon- 
stitutional and  void,  these  cases  not 
being  among  the  cases  enumerated  in 
the  constitution.  Mcintosh  v.  Bra- 
den,  80  Va.  217. 

Under  the  constitution  the  supreme 
court  of  appeals  of  West  Virginia  has 
no  power  to  review  .^y  writ  of  error 
or  appeal  the  decisions  or  orders  of 
inferior  tribunals,  officers  or  boards  as 
to  matters  which  are  simply  adminis- 
trative or  legislative  and  not  strictly 
judicial  in  their  nature,  except  where 
such  power  may  be  expressly  con- 
ferred by  the  constitution.  P.  C,  etc., 
R.  Co.  V.  Board  of  Pub.  Works,  28  W. 
Va.   204. 

"The  constitution  of  Virginia  con- 
fines the  jurisdiction  of  the  supreme 
court  exclusively  to  judicial  matters. 
It  possesses  both  original  and  appel- 
late   jurisdiction,     but     by     the     very 
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terms  of  the  constitution  all  of  its 
powers,  whether  of  the  one  class  or 
the  other,  are  wholly  and  exclusively 
judicial,  and  the  legislature  has  no  au- 
thority to  confer  upon  it  jurisdiction 
of  any  other  or  different  character." 
P.  C,  etc.,  R.  Co.  V.  Board  of  Pub. 
Works,  28  W.  Va.  264. 

Act  of  17M.— The  act  of  1792, 
declaring  that  appeals,  etc.,  from 
the  district  courts,  shall  be  granted, 
by  the  court  of  appeals  on  the 
same  principles  as  appeals,  etc., 
to  those  courts  are  granted  from 
the  county  courts,  means  that  ap- 
peals, etc.,  lie  in  those  cases  and 
those  cases  only  where  they  lie  from 
the  county  to  the  district  courts. 
Cooper  V.  Saunders,  1  Hen.  &  M.  413; 
Wingfield  v.  Crenshaw,  3  Hen.  &  M. 
245. 

B.  JURISDICTION  DEPENDENT 
UPON  STATUTE. 

The  powers  of  the  supreme  court  of 
appeals  are  statutory;  it  has  no  claim 
whatever  to  power  from  any  other 
source;  neither  consent  of  parties  cus- 
tom, prescription,  long  usage  nor  pre- 
cedent have  any  effect.  Clarke  v. 
Conn,  1  Munf.  160;  Bedinger  v.  Com., 
3  Call  461. 

Unless  an  appeal  can  be  brought 
within  some  provision  of  the  statute 
authorizing  appeals,  it  must  be  dis- 
missed. Hill  V.  Ms,  27  W.  Va.  218; 
Laidley  v.  Kline,  21  W.  Va.  21;  Childs 
V.  Hurd,  25  W.  Va.  530;  State  v.  Hays, 
30  W.  Va.  107,  3  S.  E.  177. 

The  Virginia  constitution  does  not, 
proprio  vigore,  confer  jurisdiction  upon 
the  court  of  appeals,  and  therefore 
whatever  jurisdiction  it  exercises  must 
be  by  virtue  of  statutory  authority 
given  in  pursuance  of  the  constitution. 
The  provisions  of  the  constitution  in 
this  particular  are  carried  into  effect 
by  §§  3154,  3455,  of  the  Va.  Code. 
Barnett  r.  Meredith,  10  Gratt.  650; 
Page  V.  Clopton,  30  Gratt.  417;  Gres- 
ham  V.  Ewell,  84  Va.  784,  6  S.  E.  134; 
Prison  Ass'n    v.  Ashby,  93  Va.  671,  25 


S.  E.  893;  Price  v.  Smith,  93  Va.  14. 
24  S.  E.  474;  Cook  v.  Daughcrty,  9ti 
Va.  590,  39  S.  E.  223. 

Appellate  jurisdiction  may  be  con- 
ferred without  regard  to  the  matter  in 
controversy,  provided  the  power  of  the 
legislature  is  not  restricted  by  the  con- 
siitution.  Mcintosh  v,  Braden,  80  Va 
217. 

Fraud  on  Jurisdiction. — ^Jurisdiction 
can  no  more  be  conferred  than  it  can  be 
taken  away  by  fraud  or  improper  de- 
vice.    Fink  V.   Denny,  75  Va.  663. 

C.  JURISDICTION  MUST  APPEAR 
AFFIRMATIVELY. 

Although  the  question  of  jurisdic- 
tion has  not  been  raised  it  is  the  duty 
of  the  appellate  court  to  consider  it, 
and,  unless  tjje  record  shows  affirma- 
tively that  it  has  jurisdiction  in  a  case, 
to  decline  to  take  jurisdiction  in  such 
case.  Shirey  v,  Musgrave,  29  W.  Va. 
131,  11  S.  E.  914;  Hill  V,  Als,  27  Va. 
215;  State  v.  Hays,  30  W.  Va.  107,  3  S, 
E.  177;  Adkins  v.  Richmond,  98  Va. 
91,  34  S.   E.  967. 

On  appeal,  the  value  or  amount  in 
controversy  must,  as  a  general  rule, 
be  made  to  appear  affirmatively,  and, 
if  it  cannot  be  ascertained,  the  appeal 
will  be  dismissed,  as  the  burden  is  on 
the  appellant  to  establish  jurisdiction; 
but  where  the  original  demand  is  pe- 
cuniary and  in  excess  of  the  jurisdic- 
tional amount,  but  it  is  alleged  by  ap- 
pellee to  have  been  reduced  below  that 
amount  by  payment,  the  burden  i< 
upon  him  to  make  that  fact  appear 
Williamson  v,  Payne,  103  Va,  551,  49 
S.  E.'660. 

When  the  form  of  procedure  in  the 
trial  court  does  not  require  that  the 
record  or  evidence  show  the  value  of 
the  property  in  controversy,  and  it 
does  not  appear  therein,  affidavits  may 
be  filed  in  the  supreme  court  to  show 
a  value  giving  jurisdiction.  Hannah 
V.  Bank,  53  W.  Va.  82,  44  S.  E.  152. 

D.  BURDEN  OF  PROOF. 

The  onus  is  upon  the  pcrty  seeking 
revision   to    establish    the    jurisdiction 
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of  the  appellate  court.  Harman  v. 
Lynchburg,  33  Gratt.  37;  Buckner  v, 
Metz,  77  Va,  107;  Southern  Fertilizer 
Co.  V.  Nelson,  1  Va.  Dec.  465;  Saun- 
ders V.  Waggoner,  82  Va.  316;  Martin 
V,  Fielder,  82  Va.  455,  4  S.  E.  602; 
Com.  V.  Chaffin,  87  Va.  545,  12  S.  E. 
072;  Stanley  v.  Hubbard,  27  W.  Va. 
740;  State  v.  Hays,  30  W.  Va.  107,  3 
S.   E.  177. 

Hence  where  the  appellant  fails  to 
show  the  amount  of  his  judgment  the 
court  of  appeals  will  decline  jurisdic- 
tion. Southern  Fert.  Co.  v.  Nelson, 
1  Va.  Dec.  465. 

E.   JURISDICTION  WHERE  MAT- 
TER    IN     CONTROVERSY     IS 
MERELY  PECUNIARY. 
1.   Provisions  Stated, 
a.  In  Virginia. 

Where  the  matter  in  controversy  is 
merely  pecuniary  and  less  in  amount 
than  $500,  the  court  of  appeals  has  not 
jurisdiction.  Cocke  v.  Minor,  25  Gratt. 
246;  Cralle  v.  Cralle,  81  Va.  773;  Mar- 
tin V.  Fielder,  82  Va.  455,  4  S.  E.  602; 
Saunders  v.  Waggoner,  82  Va.  316; 
Pattie  V.  Guggenheimer,  86  Va.  993, 
12  S.  E.  950;  Litchford  v.  Day,  87  Va. 
71,  12  S.  E.  107;  Com.  v.  Chaffin.  87 
Va.  545,  12  S.  E.  972;  Bransford  v. 
Karn,  87  Va.  242,  12  S.  E.  404;  Shack- 
lett  V.  Western  Lunatic  Asylum,  87  Va. 
313,  12  S.  E.  678;  Clinch  River,  etc., 
Co.  V.  Kurth,  88  Va.  222,  16  S.  E.  168; 
Craig  V,  Williams,  90  Va.  500,  18  S.  E. 
899. 

To  give  the  court  of  appeals  juris- 
diction of  a  cause,  except  in  certain 
specified  cases,  the  judgment  or  de- 
cree must  amount  to  $500,  principal 
and  interest,  at  the  date  of  the  judg- 
ment or  decree,  except  where  the 
claim  of  the  plaintiff  is  for  more  than 
that  amount,  and  he  applies  for  the 
appeal.  Gage  v.  Crockett,  27  Gratt. 
735;  Tebbs  v.  Lee,  76  Va.  744;  McCro- 
well  V,  Burson,  79  Va.  290;  Cox  v. 
Carr,  79  Va.  28;  Hawkins  v.  Gresham, 
85  Va.  34,  6  S.  E.  472;  Hartsook  v. 
Crawford,    85    Va.    413,    7    S.    E.    538; 


Craig  V,   Williams,  90  Va.   500,  18   S. 
E.   899. 

The  court  of  appeals  has  not  juris- 
diction of  an  appeal  from  an  order 
vacating  an  injunction  restraining  ap- 
pellees from  levying  a  fi.  fa.  on  a 
judgment  for  less  than  $500  principal 
and  interest,  on  appellant's  homestead 
effects.  Pattie  v.  Guggenheimer,  86 
Va.  993,  12  S.  E.  950. 

To  give  the  court  of  appeals  juris- 
diction under  the  Rev.  Code,  vol.  1, 
p.  60,  of  an  appeal  from  a  decree  of  a 
court  of  chancery  dissoKing  an  in- 
junction to  a  judgment,  the  matter  in 
controversy  must  have  amounted  to 
$150  exclusive  of  all  costs,  whether 
incident  to  the  original  judgment  or  to 
the  injunction.  Cooke  v.  Piles,  2 
Munf.  151. 

Where  less  than  $500  is  allowed  as 
compensation  for  land  condemned  by 
a  railroad  company,  no  appeal  lies  to- 
the  court  of  appeals  although  refused 
by  the  circuit  court.  Richmond,  etc., 
R.  Co.  V.  Knopfifs,  86  Va.  981,  11  S.  E. 
881. 

In  Reeves  v.  Waller,  Jeff.  8,  a  writ 
of  error  was  allowed  although  the 
principal  debt  was  unr'or  five  pounds, 
on  the  ground  that  t1  a*,  limitation  ap- 
plied only  to  the  defendant. 

Correction  of  Double  Tax  Imposed 
as  a  Penalty. — A  writ  of  error  will  not 
lie  to  a  judgment  in  a  proceeding  for 
the  correction  of  a  double  tax  imposed 
for  refusal  to  pay  a  license  tax,  where 
the  matter  in  controversy  is  less  than 
$500,  either  on  the  ground  that  it  is  a 
criminal  proceeding  or  that  it  comes 
under  any  of  the  exceptions  enumer- 
ated in  the  constitution.  Neal  v.  Com., 
21  Gratt.  511. 

The  Code  1849,  ch.  182,  §  3,  taking 
away  the  right  of  appeal  where  the 
matter  in  controversy  was  less  than 
$200  and  merely  pecuniary,  was  ap- 
plicable to  all  judgments,  etc.,  whether 
rendered  prior  or  subsequent  to  July 
1st,  1850,  unless  the  petition  for  the 
appeal,  etc.,  was  presented    prior     to 
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that  date.  McGruder  v.  Lyons,  7 
Gratt.  233;  Crawford  v.  Halsted,  20 
Gratt.  211,  225. 

b.    In  West  Virginia. 

The  court  of  appeals  has  jurisdic- 
tion in  civil  cases,  where  the  matter  in 
controversy  is  merely  pecuniary,  only 
where  the  matter  in  controversy,  ex- 
clusive of  costs,  is  of  greater  value  or 
amount  than  $100.  Jones  v.  Cunning- 
ham, 7  W.  Va.  707;  Love  v.  Pickens, 
26  W.  Va.  341;  Aspinall  v.  Barrick- 
man,  29  W.  Va.  508,  2  S.  E.  795; 
White  V.  C.  &  O.  R.  Co.,  26  \V.  Va. 
800;  McCoy  v.  McCoy,  33  W.  Va.  60, 
10  S.  E.  19;  Shahan  v.  Shahan,  48  W. 
Va.  477,  37  S.  E.  552;  Hurricane  Tel. 
Co.  V.  Mohler,  51  VV.  Va.  1,  41  S.  E. 
421;  Brightwell  v.  Bare.  52  \V.  Va.  375, 
44  S.  E.  160. 

Section  3,  art.  8,  of  the  West  Vir- 
ginia constitution  provides  that  the 
supreme  court  of  appeals  "shall  have 
appellate  jurisdiction  in  civil  cases, 
when  the  matter  in  controversy,  ex- 
clusive of  costs,  is  of  greater  value,  or 
amount,  than  $100."  Dryden  v.  Swin- 
burn,    15    W.    Va.    324. 

The  form  or  character  of  the  rem- 
edy or  proceeding  in  the  inferior  court 
cannot  affect  the  jurisdiction  of  the 
court  of  appeals  under  this  clause  of 
the  constitution.  No  matter  what  may 
be  the  form  of  the  controversy,  if  the 
decision  of  the  inferior  court,  if  erro- 
neous, has  caused  an  injury  to  the 
plaintiff  in  error,  or  appellant,  to  an 
amount  greater  than  the  jurisdictional 
amount,  the  court  of  appeals  will  re- 
view the  case  at  his  instance.  And 
as  the  injury  to  the  party  who  brings 
the  case  before  that  court,  is  the  basis 
of  its  jurisdiction,  it  may  happen  that 
one  party  may  have  a  right  to  have  a 
case  reviewed  which  the  other  may  not. 
Dryden  v.  Swinburn,  15  W.  Va.  234. 

Where  the  only  error  in  a  decree  is 
a  possible  one  in  a  sum  of  $15,  the 
court  of  appeals  has  no  jurisdiction  to 
correct  it.  Shahan  v,  Shahan,  48  W. 
Va.  477,  37  S.  E.  552. 


Where  the  appellant  appeals  on  twi> 
grounds  of  error,  together  involving 
more  than  $100  but  one  of  the  claim  > 
is  disallowed  by  the  supreme  court  o: 
appeals,  and  the  other  amounts  to  les- 
than  $100,  that  court,  if  the  error  bt 
merely  clerical  or  one  which  it  could 
correct  under  §  6,  ch.  134,  of  the  Code 
of  W.  Va.,  would  merely  correct  the 
error  and  affirm  the  decree  with  costs 
to  the  appellee,  but,  the  error  being 
judicial,  and  requiring  the  decree  to  be 
reversed,  the  said  court  will  reverse  it 
with  costs  to  the  appellee.  Bee  v. 
Burdett,  23  W.  Va.  744. 

The  proceedings  in  a  chancery  cause, 
the  decree  for  the  plaintiff  for  his 
costs,  and  the  proceedings  and  judg- 
ment on  a  forthcoming  bond  given  on 
an  execution  issued  on  such  decree,  to- 
gether constitute  one  proceeding,  so 
far  as  a  supersedeas  from  the  court  of 
appeals  is  concerned,  when  such  decree 
is  appealed  from,  and,  if  that  court  has 
jurisdiction  to  review  the  decree  in  the 
chancery  cause,  it  will  have  jurisdic- 
tion also  to  award  a  supersedeas  to 
the  judgment  on  the  forthcoming 
bond,  though  the  amount  of  such  judg- 
ment is  less  than  $100.  Vanscoy  r. 
Stinchcomb,  29  W.  Va.  263,  11  S.  E. 
927. 

Where  a  decree  merely  pecuniary 
and  for  not  over  $100  is  reversed  on 
bill  of  review  or  petition  for  rehearing, 
the  court  of  appeals  has  no  jurisdic- 
tion of  an  appeal  from  the  decree  of 
reversal.  Deaton  v.  Mitchell,  45  W. 
Va.  670,  31  S.  E.  968. 

Cases  Involving  an  Office. — Under 
art.  8,  constitution  of  West  Virginia, 
giving  the  supreme  court  of  appeals 
appellate  jurisdiction  of  cases  in  which 
the  matter  in  controversy  is  of  greater 
value  than  $100,  that  court  has  juris- 
diction of  an  appeal  in  a  case  involving 
an  office,  the  fees  of  which  during  the 
term  of  office  exceed  $100.  Dryden  v. 
Swinburn,  15  W.  Va.  234. 

Affidavit  Not  Sufficient. — A  mer« 
affidavit  that  the    amount    in    contro« 
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versy  exceeds  $100  exclusive  of  in- 
terest and  costs  will  not  give  the  court 
(  f  appeals  jurisdiction  when  the  affiant 
itates  no  facts  by  which  the  correct- 
ness of  his  statement  may  be  ascer- 
tained, and  it  does  not  appear  either 
by  such  affidavit  or  by  the  record  that 
the  interests  of  the  appellants  are  of 
such  an  amount  that  the  controversy 
in  relation  to  the  matter  of  that  value 
will  be  continued  by  the  appeal.  Mc- 
Coy V.  McCoy,  33  W.  Va.  60,  10  S.  E. 
19. 

2.    Provisions  Construed  and  Applied, 
a.    Meaning  of  Term  "Matter  in  Con- 
troversy." 

In  General. — The  term  "matter  in 
controversy'*  as  used  in  reference  to 
the  jurisdiction  of  the  court  of  appeals 
in  §  2,  art.  6,  of  the  Virginia  constitu- 
tion, means  the  "subject  of  litigation, 
the  matter  for  which  suit  is  brought 
and  upon  which  issue  is  joined,  and  in 
relation  to  which  jurors  are  called,  and 
witnesses  examined."  Harman  v. 
Lynchburg,  33  Gratt.  37;  Gage  v. 
Crockett,  27  Gratt.  735;  Atlantic,  etc., 
R.  Co.  V.  Reid,  87  Va.  119,  12  S.  E. 
222;  Norfolk,  etc.,  R.  Co.  v.  Clark,  92 
Va.  118,  22   S.   E.   867. 

The  "matter  in  controversy,"  in 
reference  to  the  appellate  jurisdiction 
of  the  supreme  court  of  appeals,  is 
that  which  is  the  essence  and  sub- 
stance of  the  judgment  and  by  which 
the  party  may  discharge  himself.  Um- 
barger  v.  Watts,  25  Gratt.  167;  Lewis 
V.  Long,  3  Munf.  136;  Buckner  v, 
Metz,  77  Va.  107;  Smith  v.  Rosenheim, 
79  Va.  540;  Hartsook  v.  Crawford,  85 
Va.  413,  7  S.  E.  538;  Hawkins  v.  Gres- 
ham,  85  Va.  34,  6  S.  E.  472;  Atlantic, 
etc.,  R.  Co.  V.  Reid,  87  Va.  119,  12  S. 
E.  222;  Kendrick  v.  Spotts,  90  Va.  148, 
17  S.  E.  853;  Rymer  v.  Hawkins,  18  W. 
Va.  309. 

The  "matter  in  controversy"  is  that 
for  which  the  suit  is  brought  or  for 
which  judgment  is  rendered,  not  that 
which  may  or  may  not  come  in  ques- 
tion. Hawkins  v.  Gresham,  85  Va.  34, 
B  S.  E.  472. 


On  an  appeal  from  a  decree  perpet- 
ually enjoining  a  sale  under  a  deed  of 
trust  given  to  secure  notes  amounting 
to  $500,  from  which  a  usurious  dis- 
count of  $52  had  been  deducted,  the 
amount  in  controversy  is  the  whole 
amount  secured,  hence  the  court  of 
appeals  has  jurisdiction.  Schmelz  v. 
Rix,  95  Va.  509,  28  S.  E.  890. 

Where  the  g^rantee  in  a  second  deed 
of  trust,  which  includes  only  a  part  of 
the  land  conveyed  in  the  first,  files  a 
bill  to  sell  the  land  conveyed  by  both 
deeds,  and  if  that  is  not  enough  to 
satisfy  both  deeds  of  trust,  then  so 
much  more  of  the  land  conveyed  by 
the  first  deed  as  will  do  so;  and  the 
former  is  done,  but  the  court  refuses 
to  decree  the  sale  of  the  latter,  which 
had  been  released  without  the  knowl- 
edge of  the  grantor  in  the  second  deed, 
the  court  of  appeals  has  not  jurisdic- 
tion where  the  amount  of  the  second 
deed  remaining  unsatisfied  is  less  than 
$500,  since  that  is  the  amount  in  con- 
trover.sy.  Marchant  v.  Healy,  94  Va. 
614,  27   S.   E.  464. 

By  "matter  in  controversy"  as  to 
the  appellants  is  meant  the  matter  in 
dispute  between  the  appellant  and  ap- 
pellee in  the  lower  court;  hence  where 
the  amount  in  controversy  is  swelled 
beyond  $500  by  an  assignment  which 
was  not  recognized  in  the  commis- 
sioner's report  as  confirmed  by  the 
court,  but  merely  endorsed  on  one  of 
the  exhibits  in  the  cause,  the  court  of 
appeals  has  no  jurisdiction.  The  case 
of  Fink  V.  Denny,  75  Va.  663,  is  dis- 
tinguished on  the  ground  that  in  that 
case  the  commissioner's  report  and  de- 
cree appealed  from  recognized  the  as- 
signment, and  thus  the  assigned  claim 
had  been  judicially  determined  to  be 
the  appellant's  property  before  the  ap- 
peal was  taken.  McCarty  v.  Hamaker, 
82  Va.  471,  5  S.  E.  538. 

Where  a  pecuniary  demand  in  a  suit 
in  a  circuit  court  is  $95,  and  the  answer 
of  the  defendant  admits  as  due,  and 
offers  to  pay  $61.95,  and  the  decree  is 
against  the  defendant  for  $104.83,  leav- 
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ing  the  amount  actually  in  controversy 
$42.88,  there  is  no  jurisdiction  of  an 
appeal  by  the  defendant.  Hedrick  v. 
Mutual  Guarantee  Building  &  Loan 
Ass'n,  51  W.  Va.  421,  41  S.  E.  118. 

An  appeal  lies  from  an  order  re- 
quiring an  answer  to  a  bill  of  discovery, 
when  the  amount  involved  in  the  ac- 
tion at  law  in  aid  of  which  discovery 
is  sought  exceeds  $100,  exclusive  of 
costs,  although  the  order  appealed 
from  is  not  an  order  for  the  payment 
of  money,  nor  one  directly  involv- 
ing freedom.  Hurricane  Tel.  Co.  v. 
Mohler,  51  W.  Va.  1,  41  S.  E.  421. 

A  chancery  suit  is  brought  in  a  cir- 
cuit court  by  a  surety  in  a  forfeited 
forthcoming  bond,  to  be  subrogated  to 
the  lien  of  the  judgment  creditor  on 
the  land  of  a  cosecurity  and  to  enforce 
out  of  such  land  the  payment  of  one- 
half  of  the  debt  and  the  costs  of  the 
original  case  and  the  costs  in  a  chan- 
cery suit,  which  had  been  brought  by 
the  creditor  to  enforce  out  of  the 
lands  of  the  sureties  the  payment  of 
the  debt  and  costs,  all  the  debt  and 
costs  in  the  original  suit  as  well  as  the 
costs  of  the  chancery  suit  having  been 
paid  by  the  complainant.  Held,  that 
in  determining  whether  the  court  of 
appeals  has  jurisdiction  on  an  appeal 
from  the  circuit  court  dismissing  the 
bill,  the  subject  in  controversy  must 
be  regarded  as  a  moiety  of  all  the 
moneys  paid  by  the  plaintiff,  whether 
on  the  forfeited  forthcoming  bond  or 
the  costs  attending  it,  or  the  costs  of 
the  first  chancery  suit,  and  the  interest 
on  such  sums.  Clevenger  v,  Dawson, 
15  W.  Va.  348. 

In  a  suit  against  the  sureties  of  an 
administrator,  who  has  defaulted,  if 
the  claims  against  the  administrator 
are  less  in  amount  than  $500,  these 
claims,  which  are  the  measure  of  the 
sureties'  liability,  determine  the  juris- 
diction of  the  court  of  appeals  and  not 
the  original  claims  against  the  estate, 
and  that  court  will  not  have  jurisdic- 
tion. Hartsook  v.  Crawford,  85  Va. 
413,  7  S.  E.  538. 


In  an  action  to  recover  assessments 
on  a  stock  subscription,  althoogh  the 
amount  recovered  be  less  than  $500,  if 
the  defendant  denies  that  he  is  a  stock- 
holder, and  his  subscription  amounts 
to  $500,  the  court  of  appeals  has  juris- 
diction, since  the  validity  of  his  sub- 
scription is  in  controversy.  Stuart  v. 
Valley   R.   Co.,  32  Gratt.  146. 

Where  a  decree  finds  a  debt  of  $951.79 
as  due  from  a  partnership,  which  is 
controverted  by  the  appellant,  the  ad- 
ministratrix of  one  of  the  partners,  and 
also  decrees  a  debtor  of  -the  firm  to 
the  extent  of  $2,196.93  to  pay  off  this 
debt  and  then  to  pay  one-half  of  the 
residue  to  the  appellant,  the  matter  in 
controversy  is  the  $951.79,  not  the  dif- 
ference between  that  and  one-half  of 
$2,196.93,  since  she  may  have  to  pay 
the  whole  amount  if  said  debtor  fail 
to  pay  it;  hence  the  court  of  appeals 
has  jurisdiction.  Maddock  v.  Skinker, 
93   Va.   479,  25   S.   E.   535. 

Where  the  plaintiff's  demand  is  not 
controverted,  but  the  defendant  files 
and  relies  on  a  bona  fide  set-off  ex- 
ceeding $100  in  amount  which  is 
wholly  disallowed,  the  amount  of  such 
set-off  determines  the  jurisdiction  of 
this  court.  Dickey  v.  Smith,  42  W. 
Va.  805,  26  S.   E.  373. 

In  a  suit  to  enforce  the  lien  of  a 
trust  deed,  if  the  amount  of  the  lien  is 
not  less  than  $500,  the  court  of  ap- 
peals has  jurisdiction  although  the 
prope  ty  itself  be  of  less  value  than 
$600,  since  the  "matter  in  controversy" 
is  the  amount  of  the  lien,  not  the  prop- 
erty merely.  Eacho  v.  Cosby,  26  Gratt. 
112. 

Although  it  is  the  amount  in  con- 
troversy in  the  appellate  court  that 
determines  its  jurisdiction  and  not  the 
amount  in  controversy  in  the  court  be- 
low, yet  where  the  amount  of  the  judg- 
ment has  been  reduced  below  $100  by 
the  payment  into  court  of  a  part,  the 
appellate  court  still  has  jurisdiction,  if 
the  plaintiff  refuse  to  accept  such  sum 
in  satisfaction  of  the  judgment,  since 
on  appeal  the  whole  judgment  may  be 
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reversed.  Grafton,  etc.,  R.  Co.  v. 
Foreman,  24  W.  Va.  662. 

In  Stone  v.  Ware,  6  Munf.  541,  the 
circumstances  that  the  amount  of  the 
usurious  gain  was  less  than  $150,  and 
that  relief  ought  to  be  given  to  that 
extent  only,  was  not  considered,  on  an 
•  appeal  from  a  superior  court  of  chan- 
cery, as  furnishing  a  valid  objection  to 
the  jurisdiction  of  the  court  of  ap- 
peals; the  subject  in  controversy  upon 
the  appeal  being  the  whole  debt  and 
interest,  which  amounted  to  more  than 
$150. 

Where  appellants  held  notes,  secured 
by  a  trust  deed,  amounting  to  $520.16, 
and  appellee  held  notes,  secured  by 
same  deed,  amounting  to  $428,  and 
upon  a  sale  of  the  trust  property,  the 
proceeds  amounted  to  $556,  and  the  ap- 
pellants claimed  priority  of  payment; 
and  on  a  bill  being  filed  for  a  distribu- 
tion of  the  fund,  the  court  below  divided 
it  pro  rata,  giving  appellants  $286.72 
and  appellees  $228,  which,  together 
made  up  the  amount  to  be  distributed 
after  deducting  costs,  and  from  this  de- 
cree appellants  appealed,  it  was  held 
that  as  appellee  made  no  objection  to 
appellants  sharing  in  a  pro  rata  dis- 
tribution of  the  fund,  really  the 
"amount  in  controversy"  was  only  the 
$228  paid  to  appellee,  and  this  being 
"less  than  $500,  exclusive  of  costs," 
the  appellate  court  had  no  jurisdiction. 
Bachelder  v.  Richardson,  1  Va.  Dec. 
474. 

Where  Appellee  Cross  Assigns  Er- 
ror.— Where  appellee  obtains  a  decree 
for  $1,170.40  in  a  suit  by  appellant  to 
enjoin  the  sale  of  land  conveyed  to 
secure  a  debt,  but  claims  at  the  same 
date  the  sum  of  $1,792.46,  the  appellee 
may  cross  assign  error,  the  difference 
^wmg  more  than  $500,  and  that  being 
the  amount  in  controversy  as  to  the 
appellee.  Ware  v.  Building  Ass'n,  95 
Va.   680,  29   S.    E.  744. 

b.    Costs  Not   Considered. 

In  determining  the  right  of  appeal, 
costs  arc  never  to  be  considered  any 


part  of  the  "matter  in  controversy** 
even  in  the  absence  of  legislative  pro- 
hibition. Cox  V,  Carr,  79  Va.  28; 
Hartsook  v.  Crawford,  85  Va.  413,  7 
S.  E.  538;  Hawkins  V.  Gresham,  85  Va. 
34,  6  S.  E.  472;  Duflfy  v,  Figgat,  80  Va. 
664;  Norfolk,  etc.,  R.  Co.  v.  Clark,  92 
Va.  118,  22  S.  E.  867;  Neal  v.  Van 
Winkle,  24  W.  Va.  401. 

So,  where  the  appellant  appeals  only 
from  the  decree  requiring  each  party 
to  pay  his  own  costs,  the  court  of  ap- 
peals will  not  have  jurisdiction.  Ashby 
V.  Kiger,  3  Rand.  165. 

Where  nothing  was  decreed  against 
the  appellant  except  costs,  and  he 
claimed  nothing  in  the  suit,  though  the 
original  matter  in  controversy  was 
sufficient  to  support  the  jurisdiction  of 
the  court  of  appeals,  such  an  apeal 
cannot  continue  the  original  contro- 
versy as  to  the  matter  of  the  suit,  and 
the  appellate  court  will  dismiss  the  ap- 
peal for  want  of  jurisdiction.  Garnett 
V,  Childers,  2  Munf.  277. 

But  the  court  of  appeals  is  not  de- 
prived of  jurisdiction  of  an  appeal  on 
the  ground  that  it  is  from  a  decree  for 
costs  only,  where  it  appears  that  it  was 
for  costs  of  an  entirely  different  pro- 
ceeding, and  the  amount  exceeds  $500. 
Shipman  v.  Fletcher,  95  Va.  585,  29  S. 
E.  325. 

An  appeal  will  lie  from  an  order  or 
decree  overruling  a  motion  to  quash 
an  execution,  although  the  matter  in 
controversy  consists  wholly  of  costs, 
since  such  an  appeal  is  not  f.om  the 
decree  in  the  principal  cause,  but  as 
independent  of  it  as  if  it  were  a  de- 
cree in  an  independent  suit  to  subject 
realty  to  costs  in  a  former  suit. 
Taney  v.  Woodmansee,  23  W.  Va.  709. 

c.    Inclusion  of  Interest. 

Interest  upon  the  judgment  or  de- 
cree is  to  be  included,  in  determining 
whether  the  court  of  appeals  has  juris- 
diction. Arnold  v.  Lewis  County  Court, 
38  W.  Va.  142,  18  S.  E.  476;  Stratton  v. 
Mutual  Assurance  Soc,  6  Rand.  22. 

In  Arnold  v.  Lewis  County  Court,  38 


1  Va— 31 


482 


Appeal  and  Kkror 


W.  Va.  142,  18  S.  E.  476,  there  were 
two  judgments,  one  before  a  justice 
and  another  in  the  circuit  court  and  it 
seems  to  have  been  held  that  interest 
from  the  date  of  the  first  judgment  to 
that  of  the  second  was  to  be  included, 
so  that  this  proposition  is  not  in  con- 
flict with  the  succeeding  one. 

Where  the  only  ground  of  jurisdic- 
tion of  the  supreme  court  is  the  pe- 
cuniary amount  involved,  and  it  is 
clear  that  if  the  party  is  entitled  to  re- 
cover at  all  he  is  entitled  to  recover 
interest  on  the  amount  claimed  from 
the  time  his  demand  was  asserted,  and 
there  has  been  a  decree  denying  the 
whole  claim,  such  interest,  up  to  the 
date  of  the  decree  appealed  from,  is  to 
be  taken  into  account  in  ascertaining 
the  jurisdiction  of  this  court.  Her- 
ring V.  Chesapeake,  etc.,  R.  Co.,  101 
Va.  778,  45  S.  E.  322. 

In  calculating  the  amount  in  contro- 
versy interest  is  never  to  be  estimated 
beyond  the  date  of  the  decree.  Hart- 
sook  V.  Crawford,  85  Va.  413,  7  S.  E. 
538;  Hawkins  v.  Gresham,  85  Va.  34, 
6  S.  E.  472;  DuflFy  v.  Figgat,  80  Va. 
664. 

An  erroneous  ascertainment  of  in- 
terest in  excess  of  $100,  when  an  ad- 
judication and  not  a  mere  clerical 
error,  is  appealable  to  the  court  of  ap- 
peals. Wick  V.  Dawson,  48  W.  Va. 
469,  37  S.   E.  639. 

d.  Debt  and  Expenses. 

Where  a  debt  is  secured  by  a  deed 
of  trust  on  personal  property,  which 
also  secured  the  expenses  of  executing 
the  trust  and  of  drawing  and  record- 
ing the  deed,  and  the  validity  of  the 
deed  .is  assailed,  such  expenses  are 
proper  to  be  considered  in  arriving  at 
the  amount  in  controversy  on  appeal. 
Williamson  v.  Payne,  103  Va.  551,  49 
S.   E.  660. 

e.  Damages. 

The  damages  allowed  by  law,  upon 
affirmance  of  a  county  court  judgment 
by  a  superior  court  of  law,  are  not  to 


be  reckoned  as  part  of  the  "matter  in 
controversy,"  for  the  purpose  of  giv- 
ing the  court  of  appeals  jurisdiction. 
If,  therefore,  the  judgment  be  for  less 
than  one  hundred  dollars,  but  would 
amount  to  more,  by  adding  the  dam- 
ages, upon  affirmance,  an  appeal  does 
not  lie  to  the  court  of  appeals.  Mel- 
son  V.  Melson,  2  Muof.  542. 

In  an  action  of  detinue  for  the  re- 
covery of  specific  personal  property, 
the  damages  recovered  for  the  deten- 
tion of  the  property  will  be  added  to 
the  alternative  value,  named  in  the 
judgment,  of  the  property  recovered, 
in  deciding  the  question  of  jurisdic- 
tion in  the  court  of  appeals,  under 
§  4,  ch.  113,  of  the  Code.  Davis  v. 
Webb,  46  W.  Va.  6,  33  S.  E.  97. 

f.    Effect  of  Assignment. 

A  merely  colorable  assignment  by 
one  plaintiff  to  another,  in  order  to 
give  the  court  of  appeals  jurisdiction, 
will  have  no  effect.  Pink  v.  Denny, 
75  Va.  663. 

But  one  party  plaintiff  may  acquire 
the  claim  of  another  by  assignment,  and 
if  his  claim  is  thereby  brought  up  to 
the  jurisdictional  amount,  the  court  of 
appeals  will  have  jurisdiction,  even 
though  the  assignment  took  place  after 
suit  brought,  if  before  decree,  pro- 
vided such  assignment  was  bona  fide 
and  not  merely  colorable  in  order  to 
give  the  appellate  court  jurisdiction; 
but  in  the  absence  of  proof  to  the  con- 
trary it  will  be  presumed  to  have  been 
bona  fide.     Fink  v.  Denny,  75  Va,  663. 

An  assignment  of  a  judgment  taken 
after  suit  brought  but  before  decree, 
by  which  the  appellant's  claim  is 
swelled  beyond  the  jurisdictional 
amount,  will  be  presumed  to  be  in 
good  faith  and  not  merely  colorable, 
where  it  is  under  seal  and  purports  on 
its  face  to  be  for  value,  until  the  con- 
trary is  shown.  Though,  if  the  con- 
trary is  shown  to  be  the  fact,  the 
jurisdiction  will  be  defeated.  Filler  v. 
Tyler,  91  Va.  458,  22  S.  E.  235. 
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g.  Test  Where  Plaintiff  Below  Is  Ap- 
pellant. 

When  the  plaintiff  seeks  a  revision 
of  the  judgment  below,  if  he  claims  in 
his  declaration  money  or  property  of 
the  value  of  not  less  than  the  jurisdic- 
tional amount,  the  court  of  appeals  has 
jurisdiction,  although  the  judgment 
may  be  for  less,  or  for  the  defendant. 
Gage  V.  Crockett,  27  Gratt.  735;  Har- 
man  v,  Lynchburg,  33  Gratt.  37;  Fink 
V.  Denny,  75  Va.  663;  Batchelder  v. 
Richardson,  75  Va.  835;  Melendy  v. 
Barbour,  78  Va.  544,  556;  Cox  v.  Carr, 
79  Va.  28;  Duffy  v.  Figgat,  80Va.  664; 
Hartsook  v.  Crawford,  85  Va.  413,  7 
S.  E.  538;  Hawkins  v.  Gresham,  85  Va. 
34,  6  S.  E.  472;^Kendrick  v.  Spotts,  90 
Va.  148, 17  S.  E.'sss.  See  Marion  Mach. 
Works  V.  Craig,  18  W.  Va.  559;  Arnold 
r.  Lewis  County  Court,  38  W.  Va.  142, 
18  S.  E.  476. 

That  the  plaintiff  may  enjoy  the 
right  of  appeal;  his  claim  must  not 
be  less  than  the  jurisdictional  amount, 
principal  and  interest.  Craig  v.  Wil- 
liams, 90  Va.  500,  18  S.  E.  899. 

In  determining  the  question  of 
jurisdiction  in  an  action  for  the  re- 
covery of  money  on  contract,  which 
comes  to  the  court  of  appeals  on  ap- 
peal to  the  circuit  court,  and  writ  of 
error,  the  amount  claimed  in  the  sum- 
mons must  determine  the  question 
of  jurisdiction.  Case  Mfg.  Co.  v. 
Sweeny,  47  W.  Va.  638,  35  S.  E.  853. 

Where  a  set-off  claimed  to  be  over 
the  jurisdictional  amount  is  disallowed, 
its  amount  tests  the  jurisdiction  upon 
appeal.  Faulconer  v.  Stinson,  44  W. 
Va.  546,  29  S.  E.  1011. 

On  a  writ  of  error  to  a  judgment 
sustaining  a  demurrer  to  a  declaration 
in  an  action  sounding  in  damages,  the 
amount  in  controversy  in  the  appellate 
court  is  the  amount  of  the  claim  as- 
serted in  the  declaration.  In  the  case 
at  bar,  the  plaintiff  sued  for  $455,  the 
aggregate  value  of  three  horses  killed, 
and  for  $45  "for  being  deprived  of  the 


use  of  the  horses,"  and  laid  his  aggre- 
gate damages  at  $500.  This  court  has 
jurisdiction  of  a  writ  of  error  to  a 
judgment  sustaining  a  demurrer  to  the 
declaration.  Sanger  v.  C.  &  O.  R.  Co., 
102  Va.  86,  45  S.  E.  750. 
^  Where  a  decree  ascertains  the 
amount  due  from  intestate's  heirs  to 
be  more  than  the  jurisdictional 
amount,  it  is  immaterial  that  the 
amount  payable  to  one  of  the  appellees 
may  be  found  by  the  commissioner  to 
be  less  than  $500.  Alexander  v.  Byrd, 
85  Va.  690,  8  S.  E.  577.  * 

Although  a  decree  is  for  less  than 
the  jurisdictional  amount,  yet,  where 
the  matters  in  dispute  exceed  that  sum, 
the  supreme  court  of  appeals  has  juris- 
diction. Minor  v.  Goodall,  3  Call  393; 
Rymer  v.   Hawkins,   18  W.   Va.  309. 

Though  the  sum  decreed  to  the 
plaintiff  in  chancery  be  less  than  the 
jurisdictional  amount  or  the  bill  be  dis- 
missed, still  the  plaintiff  may  appeal  if 
the  matter  in  controversy  exclusive  of 
cost  be  equal  thereto,  and  this  right  is 
not  lost  because  upon  the  hearing  of 
the  cause,  the  court  of  appeals  de- 
termines that  the  plaintiff  is  not  en- 
titled to  so  great  an  extent.  Rymer 
V.  Hawkins,  18  W.  Va.  309. 

The  same  rule  applies  where  the 
plaintiff  claims  more  than  the  jurisdic- 
tional amount  in  his  declaration,  and 
there  is  a  special  verdict  fixing  the 
damages  at  less  than  that  amount  sub- 
ject to  the  opinion  of  the  court,  and 
the  court  decides  for  the  defendant  on 
the  law  of  the  case.  The  plaintiff  is 
not  concluded  as  to  the  amount  in 
controversy  by  the  amount  stated  in 
the  special  verdict,  but  his  claim  is  the 
matter  in  controversy  and  the  court  of 
appeals  has  jurisdiction.  McCrowell 
V.   Burson,  79  Va.   290. 

Yet,  to  this  rule,  there  are  excep- 
tions, and  where,  on  an  examination 
of  the  pleadings  or  record,  the  appel- 
late court  sees,  that  the  real  "amount 
in  controversy"  is  less  than  the  juris- 
dictional amount,  exclusive  of  costs,  it 
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will  dismiss  the  appeal  or  writ  of  error. 
Bachelder  v.  Richardson,  1  Va.  Dec. 
474. 

If  a  judgment  of  a  county  or  cor- 
poration court,  being  for  less  than  the 
jurisdictional  amount,  exclusive  of 
costs,  be  reversed  by  a  superior  court 
of  •  law,  upon  a  writ  of  supersedeas, 
whereupon  judgment  is  entered  that 
the  plaintiff  take  nothing  by  his  bill, 
etc.,  he  can  not  appeal  to  the  court  of 
appeals,  notwithstanding  his  declara- 
tion demanded  a  larger  sum  than  one 
hnifdred  Hollars.  Henry  v.  Elran.  2 
Munf.    541. 

Where  the  sum  claimed  in  the  plain- 
tiff's bill  with  interest,  and  not  includ- 
ing costs,  at  the  date  of  the  final  decree 
complained  of,  exceeded  the  jurisdic- 
tional amount,  and  there  is  noihing  to 
indicate  that  the  sum  claimed  was  fixed 
with  the  express  view  of  getting  juris- 
diction in  the  court  of  appeals,  the 
claim  as  made  in  the  bill  should  fur- 
nish the  criterion. 

By  this  it  must  not  be  understood 
that  the  plaintiff  by  any  reckless  un- 
founded claim  could  acquire  jurisdic- 
tion in  the  court  of  appeals,  especially, 
if  looking  to  the  whole  record,  the 
court  can  see  that  the  amount  is 
claimed  with  a  view  of  improperly  ac- 
quiring jurisdiction  in  said  court. 

"If  the  claim  is  merely  colorable 
in  order  to  give  the  court  jurisdiction, 
and  that  was  made  to  appear,  juris- 
diction would  be  declined,  for  jurisdic- 
tion can  no  more  be  conferred  than 
it  can  be  taken  away  by  improper  de- 
vices of  parties."  Cox  v.  Carr,  79  Va. 
28. 

h.  Test  Where  Defendant  Below  Is 
Appellant. 
Where  the  revision  is  sought  by  the 
defendant,  the  amount  or  value  of  the 
judgment  at  its  date  determines  the 
jurisdiction.  This  is  the  general  rule, 
and  the  onus  is  upon  the  party  seeking 
the  revision,  to  establish  the  jurisdic- 
tion of  the  appellate  court.  Gage  v. 
Crockett,    27    Gratt.    735;    Harman    v. 


Lynchburg,  33  Gratt.  37;  Duffy  v.  Fig- 
gat,  80  Va.  664;  Hartsook  v.  Crawford, 
85  Va.  413,  7  S.  E.  538;  Hawkins  v, 
Gresham,  85  Va.  34,  6  S.  E.  472;  Cook 
V.  Bondurant,  85  Va.  47,  6  S.  E.  618; 
Kendrick  v.  Spotts,  90  Va.  148,  17  S. 
E.  853;  Rymer  v.  Hawkins,  18  W.  Va. 
309.  See  also,  Marion  Machine  Works 
V.  Craig,  18  W.  Va.  559;  Greathouse  v, 
Sapp,  26  W.  Va.  87;  Melendy  v,  Bar- 
bour, 78  Va.  544,  556. 

In  order  that  the  defendant  may  en- 
joy the  right  of  appeal  when  it  de- 
pends on  the  amount,  the  judgment  or 
decree  must  be  for  at  least  the  juris- 
dictional amount,  principal  and  inter- 
est, exclusive  of  cost.  Craig  v. 
Williams,  90  Va.   500,  18   S.   E.  899. 

Where  the  defendant  is  the  appel- 
lant, the  **matter  in  controversy"  is  the 
sum  decreed  against  him,  not  that  sum 
plus  the  aggregate  of  the  disallowed 
claims  set  up  in  the  answer.  Kendrick 
V.  Spotts,  90  Va.  148,  17  S.  E.  853. 

Where  there  are  no  assets  in  the 
hands  of  the  personal  representative 
of  a  debtor  out  of  which  to  pay  a  debt 
against  the  decedent's  estate,  it  is 
proper  to  decree  against  each  of  the 
leg^atees  or  devisees  for  his  proportion 
of  the  debt.  Such  a  decree  is  in  effect 
a  decree  against  the  decedent's  estate, 
and  if  the  aggregate  amount  of  such 
decrees  exceeds  the  minimum  jurisdic- 
tional sum  of  this  court,  an  appeal  lies 
to  this  court  on  behalf  of  such  legatees 
o^  devisees.  Smith  v.  Moore,  102  Va. 
2l50,   46   S.    E.    326. 

Where  the  claim  of  plaintiff  below 
is  for  less  than  the  jurisdictional 
amount,  the  defendant  cannot  give  the 
cou  t  of  appeals  jurisdiction  by  setting 
up  a  merely  specious  claim  to  a  set-off, 
preater  than  that  amount.  Manchester 
Paper  Mills  Co.  v.  Heth,  1  Va.  Dec.  770. 

Jurisdiction  is  not  conferred  on  the 
court  of  appeals  by  the  fact  that  a 
set-off  was  improperly  allowed  to  be 
filed  larger  than  the  jurisdictional 
am(  unt.  Case  Mfg.  Co.  v.  Sweeny,  47 
W.  Va.  638,  35  8.  E.  853. 
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Where  an  action  of  replevin  is 
brought  to  try  the  title  to  personal 
property,  valued  in  the  declaration  at 
more  than  the  jurisdictional  amount, 
and  judgment  is  rendered  for  the  plain- 
tiff, and  $20  damages,  an  appeal  lies 
to  the  court  of  appeals.  Vaiden  v. 
Bell,  3   Rand.   448. 

Release  of  Part  by  Plaintiff.— Where 
the  plaintiff  recovers  a  verdict  for  the 
jurisdictional  amount,  he  cannot  by  re- 
leasing five  dollars  of  it  deprive  the 
court  of  appeals  of  jurisdiction  of  the 
case  on  appeal  by  defendant,  but  the 
judgment  will  be  considered  to  be  for 
the  jurisdictional  amount.  Hansbrough 
V.  Stinnett,  22  Gratt.  593. 

i.   Appeals  in  Representative  Capacity. 

Trustees. — A  trustee  suing  for  the 
recovery  of  a  trust  fund  may  prosecute 
an  appeal  from  an  adverse  decision 
which  involves  a  sum  greater  than  the 
jurisdictional  amount  required  by  law, 
although,  when  he  comes  to  distribute 
the  fund,  Ihe  amount  coming  to  each 
distributee  may  be  much  less.  Flesh- 
man  V.  Hoylman,  27  W.  Va.  728;  Flesh- 
man  V.  Fleshman,  34  W.  Va.  342,  12 
S.  E.  713. 

The  trustee  in  an  assignment  for  the 
benefit  of  creditors  may  appeal  from  a 
decree  against  him  as  the  representa- 
tive of  the  whole  trust  fund  although 
none  of  the  claims  secured  amount  to 
the  jurisdictional  sum,  if  in  the  aggre- 
gate they  do,  and  the  trust  fund  itself 
amounts  to  that  sum.  Atkinson  v. 
McCormick,  76  Va.  791;  Saunders  v. 
Waggoner,  82  Va.  316. 

Where  the  aggregate  of  the  claims 
of  trustees  under  a  deed  of  trust,  the 
appellants,  against  policy  holders,  ex- 
ceeds the  jurisdictional  amount,  though 
all  the  cJaime  against  the  defendants 
severally  are  less  than  that  amount, 
the  aggregate  of  the  claims  is  the 
amount  in  controversy  and  the  trus- 
tees represent  the  creditors;  hence  the 
court  of  appeals  has  jurisdiction.  Ca- 
bell V.  Tns.  Co.,  1  Va.  Dec.  610. 

Executor. — Where  the  claim  of  sev- 


eral persons  to  take  as  legatees  under 
a  particular  clause  of  a  will  is  resisted 
by  the  executor,  and  there  are  separate 
decrees  in  their  favor,  the  amount  in 
controversy'  in  the  supreme  court,  as 
to  the  executor,  is  the  aggregate 
amount  of  the  decrees  against  him,  al- 
though no  one  of  them  would  be  sufii- 
cient  to  give  the  court  jurisdiction. 
Ginter  v.  Shelton,  102  Va.  185,  45  S. 
E.  892. 

"In  Williams  v.  Clark,  93  Va.  691, 
25  S.  E.  1013,  it  is  held  that,  in  a  suit 
to  settle  the  estate  of  a  decedent,  the 
aggregate  amount  of  the  debts  de- 
creed against  his  representative  is  the 
amount  which  the  representative  has  in 
controversy,  and  he  has  the  right  of 
appeal  as  to  all  the  creditors,  although 
the  claims  of  some  of  them  are  less 
than  $500.  And  in  Hicks  v.  Roanoke 
Brick  Co.,  94  Va.  742,  27  S.  E.  596, 
the  court  refers  to  all  the  Virginia 
decisions,  and  holds  that  the  amount 
decreed  against  the  appellant  is  the 
amount  in  controversy,  as  to  him,  and 
not  the  several  amounts  decreed  in 
favor  of  the  appellees."  Ginter  v. 
Shelton,  102  Va.  185,  45  S.  E.  892. 

Administrators.  —  Where  the  whole 
amount  decreed  against  an  administra- 
tor is  greater  than  the  jurisdictional 
amount,  though  the  amount  decreed  to 
each  ward  of  the  intestate  is  less,  the 
court  of  appeals  will  have  jurisdiction 
of  an  appeal  on  behalf  of  the  adminis- 
trator. Martin  v.  Fielder,  82  Va.  455, 
4  S.  E.  602. 

Where  in  a  suit  against  an  adminis- 
trator and  the  heirs  of  an  intestate, 
there  is  a  decree  not  against  the  ad- 
ministrator in  solido  but  a  decree  sev- 
erally against  each  of  the  heirs,  for 
the  sake  of  convenience,  if  the  aggre- 
gate amount  exceeds  the  minimum  ju- 
risdictional amount,  though  the  several 
items  are  less,  still  the  court  of  appeals 
has  jurisdiction  on  the  appeal  of  the 
heirs,  since  it  is  in  substance  a  decree 
against  the  estate  for  the  whole 
amount.     Updike  v.  I^ane,  78  Va.  132. 
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j.    Applications  of  Rule  in  Particular 

Suits. 
(1)    Suits  to  Subject  Property  to  the 
Lien  of  Judgment. 

Where  the  Value  of  the  Property  Is 
above  Jurisdictional  Amount.  —  It  is 
the  amount  of  the  judgment,  not  the 
value  of  the  land  sought  to  be  sub- 
jected, that  determines  the  jurisdiction 
in  the  appellate  court,  in  a  suit  to  sub- 
ject land  to  a  judgment.  Pitts  v. 
Spotts,  86  Va.  71,  9  S.  E.  501;  Smith 
V.  Rosenheim,  79  Va.  540;  Showalter 
V.  Rupe,  2  Va.  Dec.  553;  Cook  v. 
Daugherty,  99  Va.  590,  39  S.  E.  223. 

So  where  suit  is  brought  to  enforce 
a  judgment  for  less  than  the  juris- 
dictional amount  and  to  set  aside  a 
conveyance  made  after  the  lien  of  the 
judgment  attached,  it  was  held  that 
defendants  below  could  not  appeal,  on 
the  ground  that  the  bill  admits  the 
validity  of  the  conveyance  and  the  title 
of  the  grantees  and  merely  seeks  the 
enforcement  of  a  lien  existing  at  the 
time  of  the  conveyance,  hence  is  not 
a  controversy  "concerning  the  title  or 
boundary  of  land,'*  but  merely  pecun- 
iary and  involving  less  than  the  juris- 
dictional amount  and  the  appellants 
might  have  discharged  themselves  by 
paying  the  amount  of  the  judgment. 
Patteson  v.  McKinney,  88  Va.  748,  14 
S.  E.  379. 

But  in  the  case  of  Snoddy  v.  Ras- 
kins, 12  Gratt.  363,  where  an  execution 
for  less  than  the  jurisdictional  amount 
was  levied  upon  a  slave  alleged  to  be 
of  a  great  value  and  an  injunction  to 
restrain  the  sale  of  the  slave  was 
granted  and  afterwards  dissolved,  and 
an  appeal  was  taken  from  that  decree, 
and  the  question  was,  whether  in  such 
a  case  the  court  of  appeals  had  juris- 
diction, at  the  hearing  the  court  of  four 
judges  was  equally  divided.  Judges 
Samuels  and  Daniel  maintaining  that 
the  court  had  jurisdiction,  and  Judges 
Moncure  and  Lee  holding  a  contrary 
opinion.  The  question  can  not  there- 
fore be  considered  as  settled  in   Vir- 


ginia, though  in  the  case  mentioned 
jurisdiction  was  taken  and  the  decision 
of  the  court  below  affirmed  on  its  mer- 
its. 

Where  the  Value  of  Property  Is  be- 
low the  Jurisdictional  Amount. — Where 
suit  is  brought  to  enforce  the  lien  of 
a  judgment  against  a  tract  of  land, 
although  the  amount  of  the  judgment 
exceed  the  jurisdictional  amount,  if  the 
value  of  the  tract  sought  to  be  sub- 
jected is  less  than  that  amount,  the 
court  of  appeals  has  no  jurisdiction. 
Richardson,  J.,  dissenting.  Buckner  v. 
Metz,  77  Va.  107. 

The  court  of  appeals  has  no  jurisdic- 
tion to  entertain  an  appeal  from  a  de- 
cree in  a  controversy  as  to  the  liability 
of  property  worth  less  than  the  juris- 
dictional amount  to  be  sold  for  taxes, 
although  the  taxes  amount  to  more 
than  that  amount.  Stanley  v.  Hub- 
bard, 27  W.  Va.  740. 

(2)     Suits    to    Set    Aside    Fraudulent 
Conveyances. 

In  a  suit  to  set  aside  as  fraudulent 
a  deed,  conveying  property  worth 
$1500,  or  more  than  the  jurisd'ctional 
amount,  as  stated  in  the  deed,  aUhor.gh 
the  amount  of  the  debts  secured  is 
less  than  the  jurisdictional  amount, 
still  the  "amoiirr  in  controversy"  is 
the  property  covered  by  the  deed; 
hence  an  appeal  may  be  granted. 
Kahn  v.  Kerngood,  80  Va.  342. 

Where  the  original  suit  is  to  set 
aside  an  alleged  fraudulent  sale  of  a 
tract  of  land  worth  $800  for  $50,  on 
appeal,  the  matter  in  controversy  is 
not  the  $50,  but  the  land  or  its  value, 
$800,  hence  the  court  of  appeals  has 
jurisdiction.  Ayers  v.  Blair,  26  W.  Va. 
558. 

The  court  distinguished  this  case 
from  that  of  Rymer  v.  Hawkins,  18  W. 
Va.  309,  where  the  suit  was  to  subject 
land  to  the  lien  of  a  judgment  for  less 
than  $100,  it  being  held  in  that  case 
that  whatever  the  value  of  the  land, 
the  appellant  could  discharge  it  by 
paying  less  than  $100;  hence  that  was 
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the    amount    in    controversy    and 
court  of  appeals  had  not  jurisdiction, 
but   in   this   case    the   appellant    could 
not  relieve  his  land  by  paying  the  $50. 
Ayers  v.  Blair,  26  W.  Va.  558. 

The  aggregate  amount  of  the  decree 
against  an  alleged  fraudulent  grantee, 
on  setting  aside  a  deed  for  fraud,  fixes 
the  jurisdiction  of  the  supreme  court, 
and  an  appeal  when  awarded  at  the 
instance  of  such  grantee  brings  up  the 
whole  record,  and  if  it  appears  that 
on  account  of  an  omission  on  the  part 
of  the  clerk  of  the  supreme  court, 
process  has  not  been  served  on  some 
of  the  appellees,  and  the  aggregate 
amount  of  the  debts  of  those  served 
does  not  reach  jurisdictional  limit  of 
the  supreme  court,  it  will  not  dismiss 
the  appeal,  but  direct  process  to  issue 
now  against  those  not  previously 
served.  In  the  case  in  judgment  the 
defect,  if  any,  was  cured  by  a  general 
appearance  for  all  of  the  appellees. 
Wheby  v.  Moir,  102  Va.  875,  47  S.  E. 
1005. 
(3)    Consolidated  Claims. 

Plaintiffs  Appellant— Claims  Sepa- 
rate.—Where  the  jurisdiction  of  the 
court  of  appeals  is  fixed  by  the  amount 
in  controversy,  and  the  claim  of  each  of 
several  complainants  is  less  than  $500, 
and  the  decision  of  the  trial  court  is 
adverse  to  the  claim,  the  court  of  ap- 
peals has  no  jurisdiction  of  the  appeal, 
and,  if  awarded,  it  will  be  dismissed. 
Gilman  v.  Ryan,  95  Va.  494,  28  S.  E. 
875. 

In  a  creditor's  bill  to  subject  the 
debtor's  land,  in  order  to  entitle  the 
plaintiffs  to  appeal,  the  amount  of  each 
judgment  must  not  be  less  than  $500. 
It  is  not  sufficient  that  the  aggregate 
amount  of  all  the  judgments  is  not 
less  than  $500,  since  their  claims  are 
separate  and  distinct.  Umbarger  v. 
Watts,  25  Gratt.  167;  Rymer  v.  Haw- 
kins, 18  W.  Va.  309;  Fink  v.  Denny, 
75  Va.  663;  Thompson  v.  Adams,  82 
Va.  672;  Craig  v,  Williams,  90  Va.  500, 
18  S.  E.  899. 


Where  a  decree  ordering  the  sale  of 
land  to  satisfy  liens,  none  of  which 
amounts  to  $100,  is  reversed  on  bill  of 
review  or  petition  for  rehearing,  the 
court  of  appeals  has  no  jurisdiction  of 
an  appeal  from  the  decree  of  reversal. 
Deaton  v.  Mitchell,  45  W.  Va.  670,  31 
S.  E.  968. 

Where  creditors  file  their  bill  to  set 
aside  a  deed  as  fraudulent,  if  the  claims 
of  none  of  them  amount  to  $500  the 
court  of  appeals  cannot  entertain  their 
appeal.  The  fact  that  other  creditors 
whose  claims  amount  to  more  than  the 
required  amount  have  filed  their  peti- 
tion in  the  cause  is  immaterial,  if  they 
were  filed  without  leave  of  court,  since 
they  are  not  parties  to  the  suit.  Walter 
V.  Chichester,  84  Va.  723,  6  S.  E.   1. 

Where  the  appellants'  claims  are 
separate  and  distinct  and  evidence«l  by 
sepa-ate  judgments  rendered  in  inde- 
pendent actions,  and  neither  plaintiff 
has  any  interest  or  privity  in  the  judg- 
ments of  the  others,  their  several 
claims  cannot  be  consolidated  so  as  to 
give  the  court  of  appeals  jurisdiction. 
Saunders  v.  Waggoner,  82  Va.  316; 
Southern  Fertilizing  Co.  v.  Nelson,  1 
Va.  Dec.  465. 

It  is  not  the  value  of  the  entire 
property  sought  to  be  subjected  which 
is  the  matter  in  controversy,  but  the 
amount  of  each  separate  judgment. 
Southern  Fertilizing  Co.  v.  Nelson,  1 
Va.  Dec.  465. 

Where  the  amount  involved  in  each 
case  is  less  than  $500  the  appeals  in 
several  cases  can  not  be  united  so  as  to 
give  the  court  of  appeals  jurisdiction. 
Lawson  v.  Bransford,  87  Va.  75,  12  S. 
E.  108;  Gregory  v.  Bransford,  87  Va. 
77,  12  S.  E.  109. 

Where  the  claims  of  one  of  the  ap- 
pellants is  less  than  $500,  it  can  not  help 
him  that  another  appellant  whose  claim 
is  greater  than  $500  unites  with  him  in 
the  appeal,  their  claims  being  separate 
and  distinct,  but  his  appeal  must  be 
dismissed.  Tebbs  v.  Lee,  76  Va.  744; 
Hartsook  v.  Crawford,  85  Va.  413,  7 
S.  E.  538. 
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Where  the  interests  are  distinct  and 
separate  on  the  part  of  the  appellants, 
the  decree  may  be  reversed  as  to  one, 
and  dismissed  as  to  another,  as  having 
been  improperly  awarded,  because  the 
subject  of  controversy,  as  to  him,  is 
less  than  $500.  Craig  v.  Williams,  90 
Va.  500,  18  S.  E.  899;  Cocke  v.  Minor, 
25   Gratt.  246,  260. 

In  Claiborne  v.  Gross,  7  Leigh  331, 
it  was  held  that  where  two  suits  by 
two  judgment  creditors  to  set  aside  a 
fraudulent  conveyance  were  consoli- 
dated, and  then  dismissed  and  both 
plaintiffs  appealed,  and  in  one  of  the 
suits,  the  amount  in  controversy  was 
less  than  the  jurisdictional  amount,  the 
appeal  in  that  suit  should  be  dismissed. 

Several  beneficiaries  under  a  deed  of 
trus{  unite  in  a  bill  against  the  trustee 
for  a  settlement  of  his  account,  and  a 
distribution  of  the  proceeds  remaining 
in  his  hands,  and  obtain  a  decree 
against  him  directing  him  to  pay  to 
each  complainant  in  severalty  a  sepa- 
rate amount,  as  ascertained  by  a  com- 
missioner in  chancery.  One  item  of 
$250  charged  against  him  in  the  bill  is 
disallowed  by  the  commissioner,  ex- 
ception taken  jjy  the  complainants  and 
their  exception  overruled,  the  report 
confirmed,  and  the  complainants  ob- 
tain an  appeal  to  the  court  of  appeals. 
Held,  the  appeal  must  be  dismissed  as 
improvidently  awarded,  because  the 
several  interests  of  the  appellants  in 
the  disputed  item  amount  to  less  than 
$100,  and  as  to  them,  therefore,  the 
subject  in  controversy  is  not  sufficient 
to  give  the  court  of  appeals  jurisdic- 
tion. Fleshman  v,  Fleshman,  34  W. 
Va.  342,  12  S.  E.  713. 

And  it  is  equally  well  settled  that,  if 
several  distributees  are  proceeding, 
each  for  his  own  distributive  share, 
against  the  trustee,  then  the  jurisdic- 
tion of  the  appellate  court  is  deter- 
mined as  to  each  one  separately,  and, 
if  any  distributee  claims  less  than  the 
jurisdictional  amount,  the  appeal  as  to 
him,  should  be  dismissed  as  improvi- 


dently awarded.  Fleshman  v.  Flesh- 
man, 34  W.  Va.  342,  12  S.  E.  714. 

Where  the  plaintiff  in  a  suit  in  equity 
seeks  relief  on  account  of  deficiencies 
in  two  distinct  tracts  of  land,  and  it  is 
clearly  shown  by  both  the  pleadings 
and  proofs  in  the  cause  that  there  is  in 
fact  no  deficiency  as  to  one  of  the 
tracts,  and  the  value  of  the  deficiency 
in  the  other  is  less  than  $100,  and 
relief  is  denied  in  the  circuit  court,  the 
court  of  appeals  has  no  jurisdiction  to 
review  the  decree  of  the  circuit  court. 
Currey  v.  Lawler,  29  W.  Va.  Ill,  11 
S.  E.  897. 

Claims  Joint. — But  where  the  amount 
in  controversy  involved  in  the  appeal 
is  above  the  jurisdictional  amount  as 
to  one  of  the  appellants,  the  question 
is  properly  before  the  court  of  appeals 
as  to  that  one;  and  when  the  question 
as  to  all  others  are  identical,  and  the 
claims  have  been  consolidated  and 
heard  together,  the  validity  or  invalid- 
ity of  the  decree  will  affect  them  all, 
and  involve  the  validity  of  the  decree 
as  to  all  and  in  all  respects,  and  the 
appeal  will  not  be  dismissed  as  to 
them,  though  their  claims  be  for  less 
than  $500.  The  interests  in  such  case 
are  such  that  they  can  not  be  severed 
in  any  court  where  they  are  consid- 
ered, and  the  decision  in  the  court  of 
appeals  as  to  the  rights  of  one  will 
conclude  the  rights  of  all  in  like  condi- 
tion. Craig  V.  Williams,  90  Va.  500, 
18  S.  E.  899;  Witz  v.  Osburn,  83  Va. 
227,  2  S.  E.  33;  Atkinson  v.  McCor- 
mick,  76  Va.  791. 

Where  an  appeal  is  presented  by 
several  creditors  secured  by  a  deed  of 
trust,  if  some  of  the  debts  secured  are 
above  the  jurisdictional  amount,  the 
appeal  will  be  entertained  as  to  all  of 
them,  since  their  interests  are  identi- 
cal, and  a  reversal  will  enure  to  the 
benefit  of  all.  Atkinson  v.  Beckett,  34 
W.  Va.   584,  12  S.   E.  717. 

Where  the  same  party  brings  three 
separate  suits  on  three  notes,  which 
are  consolidated  into  one,  if  the  aggre- 
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gate  of  the  plaintiff's  claims  is  not 
less  than  $500,  the  court  of  appeals  has 
jurisdiction.  Devries  v.  Johnston,  27 
Gratt.  805. 

Defendants  Appellants. — It  is  not  the 
amount  decreed  to  the  several  plain- 
tiffs but  the  aggregate  amount  decreed 
against  the  defendant,  which  decides 
the  defendant's  right  to  appeal;  hence, 
if  the  aggregate  of  the  sums  decreed 
against  the  defendant  amounts  to  $500, 
he  may  appeal,  though  none  of  the 
sums  decreed  to  the  several  plaintiffs 
amount  to  that  sum.  Hicks  v.  Brick 
Co.,  94  Va.  741,  27  S.  E.  596. 

The  debtor  in  such  case  may  appeal 
when  the  aggregate  of  the  judgments 
sought  to  be  enforced  against  him  is 
not  less  than  $500.  Winch.,  etc.,  R. 
Co.  V.  Colfelt,  27  Gratt.  777. 

The  owner  of  property,  which  cred- 
itors are  seeking  to  subject  to  their 
debts  when  the  total  of  the  debts  is  as 
much  as  $500,  although  severally  the 
claims  be  less,  may  appeal.  Craig  v. 
Williams,  90  Va.  500,  18  S.  E.  899. 

The  court  of  appeals  has  jurisdiction 
where  the  amount  in  controversy 
exceeds  the  minimum  jurisdictional 
amount,  though  the  judgment  is  not 
entire,  but  divided  into  smaller  sums 
payable  to  the  persons  respectively  en- 
titled.    Peters  v.  Williams,  78  Va.  567. 

(4)    Penal  Bonds. 

The  court  of  appeals  has  jurisdiction 
to  revise  any  judgment  on  a  bond, 
provided  the  penalty  aniount  to  the 
sum  limited  by  law.  Newell  v.  Wood, 
1    Munf.  555. 

Where  judgment  is  entered  in  a 
county  court  on  a  single  bill  for  more 
than  $100,  that  being  the  pecuniary 
limit  at  that  time,  to  be  discharged  by 
the  payment  of  a  sum  less  than  $100, 
and,  on  a  writ  of  supersedeas  from  the 
district  court  at  the  instance  of  the  de- 
fendant, the  judgment  is  reversed,  the 
plaintiff  cannot  appeal  to  the  supreme 
court  of  appeals,  the  amount  by  which 
the  judgment  may  be  discharged,  not 
the  amount  of  the  bill,  being  the  true 


criterion.    Lewis  v.  Long,  3  Munf.  136; 
Rymer  v.  Hawkins,  18  W.  Va.  309. 

3.  Controversy  of  Jurisdictional  Amount 
Must  Be  Continued  in  Appellate 
Court. 

The  matter  in  controversy  in  the 
lower  court  must  not  only  equal  the 
jurisdictional  amount,  but  the  contro- 
versy in  relation  to  matters  of  that 
value  must  be  continued  by  the  ap- 
peal. Ross  V.  Gordon,  2  Munf.  2hl); 
Ashby  V.  Kiger,  3  Rand.  165;  Dufify  v. 
Figgat,  80  Va.  664;  Hartsook  v.  Craw- 
ford, 85  Va.  413,  7  S.  E.  538;  Hawkins 
V.  Gresham,  85  Va.  34,  6  S.  E.  472; 
Jones  V.  Cunningham,  7  W.  Va.  707; 
Greathouse  v.  Sapp,  26  W.  Va.  87; 
Rymer  v.  Hawkins,  18  W.  Va.  309. 

Where  the  final  decree  is  not  ap- 
pealed from,  and  the  controversy  is 
only  as  to  a  surplus,  below  the  juris- 
dictional amount,  the  appeal  does  not 
continue  the  original  controversy  and 
will  be  dismissed.  McKinney  v.  Kirk, 
9  W.  Va.  26. 

Although  a  decree  ascertains  that 
certain  land  worth  more  than  $100  is 
subject  to  liens  amounting  to  more 
than  $100  in  the  aggregate,  yet  if  the 
only  controversy  in  the  court  of  ap- 
peals is  whether  two  of  the  debts, 
amounting  together  to  less  than  $100, 
are  liens  on  the  land,  the  court  of  ap- 
peals has  no  jurisdiction  and  the  ap- 
peals must  be  dismissed.  Morrison  v, 
Goodwin,  28  W.  Va.  328. 

Though  the  plaintiflF's  claim  be  orig- 
inally large  enough  to  give  the  court 
of  appeals  jurisdiction,  if  the  defend- 
ant admits  the  plaintiff's  claim  in  part, 
so  that  the  only  amount  concerning 
which  there  is  any  controversy  is  less 
than  $500,  the  court  of  appeals  will  not 
have  jurisdiction.  Batchelder  v.  Rich- 
ardson, 75  Va.   835. 

When  some  of  the  questions  liti- 
gated in  the  inferior  court  are  decided 
by  that  court  in  favor  of  the  appellant, 
or  a  part  of  the  sum  claimed  by  him 
has  been  recovered  or  settled  before 
the  appeal  is  taken,  the  actual  amount 
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still  in  controversy,  and  not  that  in- 
volved in  the  suit  as  originally  framed, 
determines  the  jurisdiction  of  the  court 
of  appeals.  The  amount  in  contro- 
versy continued  by  the  appeal  must 
exceed  one  hundred  dollars  or  the 
court  of  appeals  will  not  have  juris- 
diction. Neal  V.  Van  Winkle,  24  W. 
Va.  401;  Love  v.  Pickens,  26  W.  Va. 
341. 

Where  the  only  error  complained  of 
in  the  decree  is  that  it  required  the 
sum  of  $975  to  be  divided  amongst  five 
instead  of  four  heirs  and  hence  re- 
quired each  of  the  four  heirs  to  pay 
one-fourth  of  what  they  had  received 
or  $48.75  to  the  fifth  heir,  such  decree 
is  not  appealable  by  the  four  heirs, 
whether  $195  or  $48.75  be  considered 
the  matter  in  controversy,  being  less 
than  the  jurisdictional  amount.  Whit- 
mer  v.   Spitzer,   81   Va.  64. 

Where,  upon  a  motion  to  quash  an 
execution,  a  credit  is  allowed  the 
debtor  on  the  execution,  a  writ  of  er- 
ror to  such  judgment  will  be  dismissed 
where  the  amount  of  the  credit  is  less 
than  $500,  since  that  is  the  matter  in 
controversy  not  the  amount  of  th<x  exe- 
cution. Campbell  v.  Smith,  32  Gratt 
288. 

The  court  of  appeals  cannot  enter- 
tain an  appeal  by  the  plaintiflF  in  the 
lower  court  from  the  refusal  of  the 
district  court  to  enter  judgment  on  a 
verdict  for  a  sum  below  the  jurisdic- 
tional amount,  although  the  amount 
claimed  in  the  declaration  exceeds  the 
jurisdictional  amount.  Hepburn  v. 
Lewis,  2  Call  497. 

F.  JURISDICTION  WHERE  MAT- 
TERS NOT  MERELY  PECUN- 
IARY. 

1.   Meaning  of  Term. 

The  words  "or  some  other  mat- 
ter not  merely  pecuniary"  used  in  § 
.3455,  of  the  Va.  Code,  have  the  same 
meaning  as  the  words  "matters  not 
merely  pecuniary"  used  in  the  consti- 
tution. Price  V.  Smith,  93  Va.  14,  24 
S.  E.  474. 


2.    Must  Be  Directly  the   Subject  of 
Controversy. 

\{  the  jurisdiction  of  the  court  of 
appeals  is  invoked  on  the  ground  that 
the  litigation  draws  in  question  a  free- 
hold or  franchise,  or  the  title  or  bound- 
aries of  land,  or  some  matter  not 
merely  pecuniary,  these  jurisdictional 
matters  must  be  directly  the  subject 
of  controversy,  and  not  merely  inci- 
dentally and  collaterally  involved. 
Cook  V.  Daugherty,  99  Va.  590,  39  S. 
E.  223;  Hutchinson  v.  Kellam,  3  Munf. 
202;  Greathouse  v,  Sapp,  26  W.  Va. 
87. 

If,  therefore,  in  an  action  of  trespass 
quare  clausum  fregit,  the  damages  re- 
covered be  less  than  one  hundred  dol- 
lars, the  defendant  can  not  appeal  to 
the  court  of  appeals;  notwithstanding 
it  appears  from  the  record  that  the 
title,  or  bounds  of  land,  were  drawn  in 
question.  Hutchinson  v.  Kellam,  3 
Munf.  202;  Greathouse  v,  Sapp,  26  W. 
Va.  87. 

Under  the  language  of  the  Va.  Code, 
1849,  ch.  182,  §  2,  providing  that  no 
petition  for  an  appeal,  etc.,  should  be 
presented  to  the  court  of  appeals  when 
the  "matter  in  controversy"  was  merely 
pecuniary  and  not  of  greater  amount 
than  $200  exclusive  of  costs,  it  was 
held  in  Clark  v.  Brown,  8  Gratt.  549, 
that  it  was  not  sufficient  that  some 
matters  not  merely  pecuniary  were 
drawn  in  question,  and  that  the  court 
would  not  have  jurisdiction  of  an  ap- 
peal from  an  action  of  trespass  on  the 
case  for  a  nuisance,  although  the  free- 
hold was  drawn  in  question,  if  the 
damages  awarded  were  less  than  $200. 

Where  neither  the  right  of  a  rail- 
road company  to  take  the  land  nor  the 
title  of  defendant  to  the  land  is  con- 
tested but  the  only  matter  in  dispute 
is  the  amount  of  damages,  the  "matter 
in  controversy"  is  "merely  pecuniary" 
and  must  not  be  less  than  $500.  At- 
lantic, etc.,  R.  Co.  V,  Reid,  87  Va.  119, 
12  S.  E.  222. 
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8.  Controversies  Touching  the  Title  or 
Boundaries  of  Land. 

a.  In  General. 

The  court  of  appeals  has  jurisdiction 
in  all  controversies  concerning  the 
title  of  lands,  irrespective  of  the 
amount  in  controversy  and  it  is  im- 
material whether  the  possession  or  the 
title  is  in  question.  Pannill  v.  Coles, 
81  Va.  380;  Gorman  v.  Steed,  1  W. 
Va.  1. 

b.  Unlawful  Detainer. 

The  court  of  appeals  has  jurisdiction 
in  cases  of  unlawful  detainer.  Pannill 
V.  Coles,  81  Va.  380;  Gorman  v.  Steed, 
1  W.  Va.  1. 

The  action  of  unlawful  detainer  in- 
volves the  title  and  boundary  of  land, 
within  the  meaning  of  §  8,  art.  6,  of  the 
W.  Va.  constitution;  and  this  court 
has  jurisdiction  over  a  final  judgment 
of  the  circuit  court  in  such  action, 
although  the  case  may  have  been 
brought  into  the  circuit  court  by  ap- 
peal from  a  justice's  judgment.  W. 
Va.  Code,  ch.  135,  p.  639;  Rathbone 
Oil  Tract  Co.  v.  Rauch,  5  W.  Va.  79. 

c.  Estate  Taken  under  Will. 

The  grantee  in  a  deed  of  trust  has 
a  right  to  appeal  irrespective  of  the 
amount  involved,  where  the  question  is 
as  to  the  estate  he  took  through  his 
grantor  under  a  will,  and  thus  con- 
cerns the  title  to  land.  Sellers  v. 
Reed,  88  Va.  377,  13  S.  E.  754. 

d.  Decree    Allowing    Widow    Home- 
stead. 

The  court  of  appeals  has  jurisdiction 
of  an  appeal  from  a  decree  allowing 
a  widow  a  homestead,  by  an  heir  seek- 
ing partition  of  the  real  estate  and 
denying  the  right  to  the  homestead, 
although  the  value  of  that  part  claimed 
by  her  is  less  than  $500,  since  the  con- 
troversy concerns  the  title  of  the 
widow  to  the  homestead.  Barker  v. 
Jenkins,  84  Va.  895,  6  S.   E.  459. 

e.  Judgment    Removing     Trustee    of 
Land. 

The  judgment  of  the  circuit  court 
removing  the  trustees  of  church  prop- 


erty under  §  9,  ch.  77,  Code  Va.,  1860, 
and  appointing  others  is  reviewable  in 
the  court  of  appeals  being  rendered  in 
a  civil  case  within  the  meaning  §  2, 
ch.  182,  Code  Va.,  1860,  and  being  a 
controversy  concerning  the  title  to 
land.  Venable  v.  Coffman,  2  W.  Va. 
102. 

f.  Estate  by  Elegit. 

A  creditor  extending  the  land  of  his 
debtor  under  an  elegit,  stands,  in  judg- 
ment of  law,  as  if  he  had  taken  a 
lease  for  years  in  satisfaction  of  his 
debt;  and  by  virtue  of  such  extent,  he 
acquires  a  title  to  the  premises  which 
may  be  the  subject  of  adjudication  in 
the  court  of  appeals,  as  a  controversy 
concerning  the  title  to  land.  Lyons 
IK  McGuire,  22  Gratt.  202. 

g.  Suits  to  Set  Aside  Deeds  as  Fraudu- 

lent. 

In  Virginia  a  suit  to  set  aside 
deeds  as  fraudulent  and  subject  the 
land  conveyed  is  not  a  "controversy 
concerning  the  title  or  boundaries  of 
land"  within  the  meaning  of  the  Va. 
constitution,  art.  6,  §  2,  so  as  to  give 
the  court  of  appeals  appellate  juris- 
diction irrespective  of  pecuniary  value, 
but  the  "matter  in  controversy"  is  pe- 
cuniary in  such  case  and  is  the  amount 
of  the  debt,  to  satisfy  which  the  suit 
is  brought,  so  that  the  debt  must  not 
be  less  than  $500.  Fink  v.  Denny,  75 
Va.   663. 

It  makes  no  difference  that  it  was 
necessary  to  attack  as  fraudulent  a 
conveyance  made  prior  to  the  rendition 
of  the  appellant's  judgments.  Thomp- 
son V.  Adams,  82  Va.  672. 

In  West  Virginia  in  a  suit  to  sub- 
ject land  to  a  debt  and  set  aside  a 
deed  from  the  debtor  as  fraudulent, 
there  is  a  decree  subjecting  the  land. 
Though  the  debt  is  less  than  $100,  yet 
the  alienee  holding  under  such  deed 
may  appeal,  because  the  case  involves 
the  title  to  the  land,  within  the  mean- 
ing of  art.  8,  §  3,  of  the  W.  Va.  con- 
stitution. McClaugherty  v,  Morgan,  36 
W.  Va.  191,  14  S.  E.  992. 
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In  Parker  v.  Valentine,  27  W.  Va. 
677,  where  land  worth  $150  was  de- 
creed to  be  sold  in  a  suit  to  set  aside 
a  conveyance  of  said  land  as  fraudu- 
lent, an  appeal  was  allowed  to  the 
grantee  on  the  ground  that  the  land 
to  be  subjected  was  worth  more  than 
$100  though  the  judgment  was  for  less 
than  $100.  But  in  McClaugherty  v. 
Morgan,  36  W.  Va.  191,  14  S.  E.  992, 
this  decision  was  held  right,  but  it  was 
put  on  the  ground  that  it  was  a  con- 
troversy concerning  the  title  of  bound- 
aries of  land. 

But  the  debtor  or  grantor  in  the 
fraudulent  deed  could  not  appeal  since* 
the  controve.  sy  as  to  him  was  merely 
pecuniary  and  the  amount  involved  was 
less  than  $100.  Parker  v,  Valentine, 
27  W.  Va.  677. 

h.   Suits  to  Enforce  a  Lien  on  Land. 

A  suit  brought  to  enforce  the  lien  of 
a  judgment  against  land  is  not  a  suit 
"concerning  the  title  or  bounda  ies  of 
land"  so  as  to  give  the  court  of  ap- 
peals jurisdiction  irrespective  of  pe- 
cuniary amount.  Buckner  v.  Metz,  77 
Va.  107;  Faulconer  v.  Stinson,  44  W. 
Va.  546,  29  S.  E.  1011. 

In  a  suit  to  subject  lands  to  the  pay- 
ment of  the  lien  of  a  judgment,  where 
the  defendant  appeals,  the  jurisdiction 
of  the  court  of  appeals  is  regulated  by 
the  amount  decreed  against  him,  or 
declared  to  be  a  lien  on  the  land.  The 
"title  or  boundary  of  land"  is  not  in- 
volved, although  the  appeal  be  taken 
by  one  who  is  not  the  judgment  debtor, 
and  the  controversy  is  over  the  lia- 
bility of  the  land  to  the  lien  of  the 
judgment.  Cash  v.  Humphreys,  98 
Va.   477,  36  S.    E.   517. 

A  creditors'  bill  to  subject  the 
debtor's  land  to  their  judgments  is 
not  a  controversy  concerning  the  "title 
or  bound  of  lands"  so  as  to  give  the 
supreme  court  of  appeals  jurisdiction 
irrespective  of  pecuniary  amount. 
Umbarger  v.  Watts,  25   Gratt.   167. 

The  fact  that  a  claim  of  homestead 
arises  in  a  suit  to  subject  land  to  the 


lien  of  a  judgment,  does  not  make  a 
case  "concerning  the  title  or  bound- 
aries of  land."  Smith  v.  Rosenheim, 
79  Va.  540;  Buckner  v.  Metz,  77  Va. 
107,  Richardson,  J.,  dissenting;  Cook 
V.  Daugherty,  99  Va,  590,  39  S.  E. 
223. 

The  right  to  subject  land  to  a  lien 
thereon  for  taxes  is  not  a  controvorsy 
concerning  the  title  to  the  land,  and  if 
a  decree  for  such  taxes  amounts  to 
less  than  $500,  no  appeal  lies  there- 
from to  the  court  of  appeals.  Florance 
r.  Morien,  98  Va.  26,  34  S.  E.  890. 
i.   Decree  Ordering  the  Sale  of  Land. 

The  fact  that  land  is  decreed  to  be 
sold  unless  the  sum  decreed  against 
the  defendant  is  paid,  does  not  make  it 
a  controversy,  touching  the  "title  or 
boundaries  of  land;"  the  pecuniary  de- 
mand is  "the  matter  in  controversy." 
Cook  V.  Bondurant,  85  Va.  47,  6  S.  E. 
618. 
4.  Right  to  Levy  Tolls  or  Taxes. 

Under  art.  6,  §  2  of  the  Va.  constitu- 
tion, the  court  of  appeals  has  juris- 
diction of  an  appeal  or  writ  of  error 
irrespective  of  the  amount  involved 
where  the  right  of  a  county  or  corpora- 
tion to  levy  taxes  is  involved,  as  in  an 
action  to  recover  money  paid  as  taxes 
on  the  ground  that  the  county  had  no 
right  to  levy  them.  Prince  George 
County  V.  Atlantic,  etc.,  R.  Co.,  87  Va. 
283,  12  S.   E.  667. 

Where  a  franchise  is  drawn  in  ques- 
tion, e.  g.,  the  right  of  the  board  of 
supervisors  to  levy  a  tax,  the  court  of 
appeals  has  jurisdiction  irrespective  of 
the  amount  involved.  Board  v.  Cat- 
lett,  86  Va.  158,  9  S.  E.  999;  City  of 
Staunton  v.  Stout,  86  Va.  321,  10  S. 
E.  5. 

Under  §  3,  art.  8  of  the  constitution 
of  West  Virginia  giving  appellate 
jurisdiction  to  the  court  of  appeals 
"irrespective  of  the  amount  in  contro- 
versy" in  all  cases  "concerning  the 
right  of  a  corporation  or  county  to 
levy  tolls  or  taxes,"  it  is  not  enough 
that   the   right   of  the   corporation  to 
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levy  tolls  is  drawn  in  question,  but  the 
right  to  levy  tolls  must  be  the  direct 
subject  of  controversy.  Hence,  where 
the  subject  of  controversy  is  merely 
the  amount  of  tolls  under  the  circum- 
stances of  the  case  and  not  the  right 
to  levy  tolls,  the  court  of  appeals  has 
no  jurisdiction.  Miller  v.  Navigation 
Co.,  32  W.  Va.  46,  9  S.  E.  57. 

So  the  court  of  appeals  has  not 
jurisdiction  of  a  writ  of  error  to  a  case 
where  the  right  of  a  county  to  levy 
taxes,  is  not  in  dispute,  but  only  the 
valuation  of  the  land.  Mackin  v. 
County  Court,  38  W.  Va.  338,  18  S.  E. 
632. 

The  court  of  appeals  has  not  juris- 
diction of  a  writ  of  error  to  a  judg- 
ment for  less  than  $500  in  an  action  of 
assumpsit  against  the  treasurer  of  a 
city  for  money  paid  for  taxes  to  the 
state  under  the  general  assessment  and 
tax  laws  of  the  commonwealth,  neither 
the  right  to  levy  the  tax  nor  the  con- 
stitutionality of  any  law  being  in- 
volved. Callan  v.  Bransford,  86  Va. 
536,   10   S.    E.   317. 

Where  the  valuation  of  a  toll  bridge 
for  taxation  has  been  fixed  by  the  as- 
sessor as  provided  for  in  §  63,  ch.  29, 
of  the  W.  Va.  Code,  neither  the  county 
court,  on  application  to  correct  such 
assessment,  not  the  circuit  court,  upon 
appeal  from  the  refusal  of  the  county 
court  to  make  such  correction,  can 
cor  ect  and  fix  the  valuation  of  such 
toll  bridge  by  taking  the  opinion  of 
witnesses  as  to  what  would  be  a  rea- 
sonable valuation  of  such  toll  bridge 
for  taxation.  The  supreme  court  has 
jurisdiction,  under  Code,  ch.  135,  §  1, 
on  writ  of  error  from  the  judgment  of 
the  circuit  court  on  such  an  appeal,  to 
review  the  same,  in  a  case  of  this 
character.  Charleston  Bridge  Co.  v. 
Kanawha  County,  41  W.  Va.  658,  24 
S.  E.  1002. 

5.     Controversies    Touching    a    Fran- 
chise. 
The    word   "franchise"   used    in    Va. 
Act,   1869-70,  p.  222,  means  only  such 


franchises   as  the   constitution  enume- 
rates.    Neal  V.  Com.,  21  Gratt.  511. 
Upon  the  refusal  of  the  circuit  court 
I  to  g  ant  a  liquor  license,  an  appeal  or 
writ  of  error  and  supersedeas  lies  to 
or  from  the  supreme  court  irrespect- 
.  ive   of   the   amount   in   controversy,   it 
I  being  a  final  judgment  or  order  in  a 
!  civil   case   touching  the   exercise  of   a 
:  right  or  privilege  conferred  by  an  act 
I  of  the  legislature.     Leigton  v.  Maury, 
!  76  Va.  865. 

I  6.    Controversies  Touching    the    Con- 
stitutionality of  a  Law. 

Where  the  constitutionality  of  a  law 
is  drawn  in  question,  e.  g.,  action  of 
debt  to  recover  a  penalty  imposed  by 
such  law,  the  court  of  appeals  has 
jurisdiction  irrespective  of  the  amount 
involved.  Norfolk,  etc.,  R.  Co.  v. 
Pendleton,  86  Va.  1004,  11  S.  E.  1062; 
Pretlow  V.  Bailey,  29  Gratt.  212. 

An  order  improperly  refusing  an  ap- 
peal in  a  case  tried  by  a  jury  in  a  jus- 
tice's court,  in  obedience  to  the 
decisions  of  the  supreme  court  of  ap- 
peals, holding  an  act  of  the  legislature 
allowing  appeals  in  such  cases  to  be 
unconstitutional,  is  a  case  involving 
the  constitutionality  of  a  law,  and  such 
appeal  lies,  although  the  amount  in 
controversy  is  less  than  $100.  Clark 
V.  W.  Va.  C.  &  P.  Ry.  Co.,  50  W.  Va. 
1,  40  S.  E.  351. 

The  supreme  court  of  appeals  is  in 
duty  bound  to  inquire  into  the  con- 
stitutionality of  an  act  of  the  legisla- 
ture, when  the  question  is  properly 
presented  for  its  consideration.  Price 
V.  Moundsville,  43  W.  Va.  523,  27  S. 
E.  218. 

Any  proceeding  which  necessarily 
puts  such  validity  in  issue,  whether  it 
be  by  demurrer,  plea,  instruction,  or 
otherwise,  is  sufficient  to  give  the 
court  of  appeals  jurisdiction  of  the 
case.  Adkins  v.  Richmond,  98  Va.  91, 
34  S.  E.  967. 

Where  the  jurisdiction  of  the  court 
of  appeals  has  been  invoked  in  good 
faith  to  determine  the  constitutionality 
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of  a  law,  a  writ  of  error  will  not 
be  dismissed  as  improvidently  awarded 
merely  because,  after  it  was  awarded, 
but  before  hearing,  the  law  has  been 
held  to  be  constitutional  in  some  other 
case.  And,  having  jurisdiction  on  one 
ground,  it  has  it  for  all  purposes,  al- 
though the  amount  involved  is  less 
t'lan  $500.  Western  Union  Telegraph 
Co.  V.  Powell,  94  Va.  268,  26  S.  E.  828. 

But  a  writ  of  error  is  properly  dis- 
mrssed,  as  improvidently  awarded, 
where  the  jurisdiction  of  the  court  is 
dependent  upon  a  question  which  was 
no  longer  debatable  at  the  time  the 
writ  was  awarded.  W.  U.  Tel.  Co.  v. 
Goddin,  94  Va.  513,  27  S.  E.  429;  W. 
U.  Tel.  Co.  V.  Reynolds,  100  Va.  459, 
41  S.  E.  856. 

The  court  of  appeals  has  jurisdiction 
on  appeal  of  an  action  necessarily  in- 
volving the  validity  of  coupons  cut 
from  bonds  issued  under  acts  of  March 
30,  1871,  and  March  28,  1879,  relating 
to  the  funding  and  payment  of  the  pub- 
lic debt,  and  offered  in  payment  of 
taxes,  although  less  than  the  jurisdic- 
tional minimum  is  involved,  as  the  con- 
stitutionality of  those  acts  is  brought 
in  question.  Com.  v.  McCuUough,  90 
Va.  597,  19  S.  E.  114. 

One  who  has  restrained  an  oyster 
inspector  from  collecting  fees  and  fines 
under  Va.  Code,  1887,  §  2134,  as 
amended  by  act  of  March  5,  1894,  on 
the  ground  that  the  act  is  unconstitu- 
tional, cannot  dispute  the  jurisdiction 
of  the  supreme  court  of  appeals,  to 
which  an  appeal  may  be  taken  in  all 
cases  involving  the  constitutionality 
of  a  statute.  Thomas  v.  Rowe,  2  Va. 
Dec.  113. 

The  state  corporation  commission 
has  no  authority  to  make  any 
rule  or  regulation  in  conflict  with 
the  constitution  of  the  United  States, 
and  if  any  such  rule  or  regulation  is 
made,  which  in  its  application  to  the 
facts  of  a  particular  case,  violates  any 
right  of  a  defendant  protected  by  the 
constitution   of   the   United    States,   he 


may  have  its  validity  tested  by  an  ap- 
peal to  the  supreme  court,  notwith- 
standing its  refusal  to  pass  on  the 
abstract  proposition  presented  on  the 
present  appeal.  Atlantic,  etc.,  R.  Co. 
V.  Commonwealth,  102  Va.  599,  46  S. 
E.  911. 

7.  Controversies    Touching   the    Pro- 

bate of  Wills. 
Section  2,  ch.  178,  Va.  Code,  provid- 
ing for  an  appeal  by  any  person  who 
thinks  himself  aggrieved  by  an  order 
in  a  controversy  concerning  the  pro- 
bate of  a  will,  is  to  be  considered 
along  with  the  provision  of  §  32,  ch. 
118,  "or  in  any  case  wherein  there  is  a 
final  judgment,"  so  that  an  appeal  will 
not  be  allowed  from  any  order,  but 
only  from  a  final  order  or  sentence,  so 
that  an  appeal  allowed  to  the  order  of 
a  circuit  court  setting  aside  the  ver- 
dict of  a  jury  against  a  will  and  award- 
ing a  new  trial  will  be  dismissed  as 
improvidently  awarded.  Tucker  v. 
Sandridge,  82  Va.  532. 

8.  Controversies  Touching  Mills. 

In  an  action  on  the  case  for  conse- 
quential damages,  occasioned  by  the 
erection  of  a  mill,  if  the  damages  re- 
covered be  less  than  one  hundred  dol- 
lars, the  defendant  cannot  appeal  to 
the  court  of  appeals,  notwithstanding 
it  appears  from  the  record  that  the 
right  to  erect  the  mill  was  drawn  in 
question.  Skipwith  v.  Young,  5  Munf. 
276. 

9.  Mandamus  Cases. 

The  court  of  appeals  has  appellate 
jurisdiction  by  writ  of  error  in  man- 
damus cases,  though  the  amount  in- 
volved is  less  than  $500,  such  jurisdic- 
tion being  expressly  conferred  by  art 
6,  §  2,  of  the  Va.  constitution,  and  be- 
ing included  among  the  "matters  not 
merely  pecuniary"  in  §  3455  of  the 
Code.  Price  v.  Smith,  93  Va.  14.  24 
S.  E.  474.     See  the  title  MANDAMUS. 

10.  Certiorari  Cases. 

W.  Va.  constitution,  art.  8,  §  3,  giv- 
ing the  supreme  court  of  appeals  ap- 
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pellate  jurisdiction  in  cases  of  cer- 
tiorari, and  not  the  clause  fixing  the 
court's  jurisdiction  by  the  value  of  the 
matter  in  controversy,  determines  the 
court's  jurisdiction  when  error  is 
brought  on  the  ground  that  the  circuit 
court  refused  defendant  a  writ  of  cer- 
tiorari on  a  conviction  by  a  town  coun- 
cil for  maintaining  a  nuisance.  Town 
of  Davis  V,  Davis,  40  W.  Va.  464,  21 
S.  E.  906. 

By  §  3,  art.  8,  constitution  of  West 
Virginia,  the  supreme  court  of  appeals 
is  given  appellate  jurisdiction  over 
certiorari  cases,  in  the  same  manner 
as  over  mandamus  and  prohibition 
cases,  i.  e.,  without  reference  to  the 
amount  involved  or  the  character  of 
the  case,  and  this  though  the  commis- 
sioner's report  confirmed  by  the 
county  court,  which  is  brought  up  to 
the  circuit  court  on  certiorari  is  only 
declared  to  be  prima  facie  correct  and 
the  court  might  not  otherwise  have 
had  jurisdiction  on  account  of  the 
want  of  finality.  Board  of  Education 
V.  Hopkins,  19  W.  Va.  84. 

In  Board  of  Education  v,  Hopkins, 
19  W.  Va.  84,  it  was  held  that  this  ju- 
risdiction over  certiorari  cases  could 
only  be  exercised  by  writ  of  error. 

The  supreme  court  of  appeals  has 
no  jurisdiction  to  review  by  writ  of 
error  or  otherwise  an  order  of  a  cir- 
cuit judge  refusing  a  writ  of  certiorari 
to  the  judgment  of  a  justice  on  the  ap- 
plication of  the  defendant  rendered  on 
the  verdict  of  a  jury,  where  the 
amount  of  such  judgment  is  less  than 
$100,  and  the  matter  in  controversy  is 
merely  pecuniary.  Section  3,  art.  8, 
of  the  W.  Va.  constitution,  giving  the 
supreme  court  authority  to  review 
cases  of  certiorari,  etc.,  without  regard 
to  pecuniary  value  applies  only  to 
cases  reviewable  by  certiorari  at  com- 
mon law,  and  not  to  such  as  have  been 
made  so  by  statute  since  the  adoption 
of  the  constitution.  Farnsworth  v. 
Railroad  Company,  28  W.  Va.  815. 
11.    Injunctions. 

Under     the     act     of    January     27th, 


1810,  the  judges  of  the  superior  courts 
of  chancery  are  not  empowered  to 
grant  appeals  from  orders  for  dissolu- 
tion of  injunctions.  The  power  of 
granting  appeals  in  such  cases  is 
vested,  by  the  act  of  assembly,  in  the 
judges  of  the  court  of  appeals,  or  any 
one  of  them,  and  not  in  the  chancel- 
lors.    Spencer  v.   Smith,  4   Munf.   323. 

From  the  refusal  of  a  chancellor  to 
reinstate  an  injunction  upon  new 
proofs  of  the  allegations  of  a  bill,  an 
appeal  lies  to  any  one  of  the  judges 
of  the  court  of  appeals.  Webster  v. 
Couch,  6  Rand.  519. 

A  motion  to  reinstate  an  injunction 
on  additional  evidence  tendered  by  the 
complainant,  is  in  the  nature  of  an 
original  application  for  an  injunction: 
and  on  the  refusal  of  the  chancellor 
to  reinstate  the  injunction,  an  applica- 
tion to  the  judges  of  the  court  of  ap- 
peals or  any  of  them,  is  proper.  Gil- 
liam V.  Allen,  1  Rand.  414. 

Whe-e  an  injunction  is  refused  by  a 
chancellor  in  open  court,  it  is  compe- 
tent for  a  judge  of  the  court  of  ap- 
peals, out  of  court,  to  award  it.  Toll 
Bridge  v.  Free  Bridge,  1  Rand.  206. 

A  judge  of  the  court  of  appeals  may 
award  an  injunction  which  has  been 
refused  by  a  chancellor  in  court,  upon 
an  office  copy  of  the  record  in  the 
chancery  court,  being  presented  to 
him,  as  well  as  upon  the  original  bill 
itself.  Toll  Bridge  v.  Free  Bridge,  1 
Rand.   206. 

Where  an  injunction  has  been  so 
awarded  by  a  judge  of  the  court  of 
appeals,  the  chancellor  ought  to  re- 
strain any  disobedience  to  that  order, 
by  attachment  or  other  proper  process. 
Toll  Bridge  v.  Free  Bridge,  1  Rand. 
206.     See  the  title  INJUNCTIONS. 

VI.  Limitations. 

A.   LAW  GOVERNING. 

The  law  in  force  at  the  time  an  ap- 
peal is  allowed  governs.  Sexton  v. 
Crockett,  23   Gratt.  857. 

Laws  allowing  appeals  merely  relate 
to  the   remedy,  hence  apply  to  rights 
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of  appeal  already  accrued.  Nor  will  a 
provision  protecting  "rights  accrued" 
protect  a  mere  right  of  appeal.  Craw- 
ford V.  Halsted,  20  Gratt.  211,  225. 

But  in  the  act  of  1870  to  prevent 
this  injustice  a  provision  was  put  ex- 
pressly providing  that  no  right  of  ap- 
peal under  the  old  law  should  be  af- 
fected by  the  new  law  limiting  the 
right  of  appeal  to  two  years.  Craw- 
ford V.   Halsted,  20  Gratt.  211,  225. 

B.  CHANGES  IN  LAW. 

A  statute  placing  a  limitation  on  the 
right  of  appeal  even  from  existing 
judgments  is  not  unconstitutional. 
Gaskins   v.   Com.,   1   Call   194. 

A  suit  in  which  there  has  been  a 
final  decree  is  not  a  pending  suit  in 
the  sense  of  the  Va.  Code,  1849,  ch.  16, 
§  18,  or  ch.  215,  §  2,  providing  that  the 
repeal  of  previous  acts  should  not  af- 
fect a  prosecution,  suit  or  proceeding 
pending  on  that  day.  Yarborough  v. 
Deshazo,  7  Gratt.  374. 

Nor  does  this  section  operate  so  as 
to  save  to  the  party  a  remedy  by  way 
of  appeal,  etc.,  to  the  court  of  appeals, 
allowed  by  previous  acts  but  taken 
away  by  the  act  in  question.  Mc- 
Gruder  r.  Lyons,  7  Gratt.  233. 

The  proviso  in  the  act  for  limita- 
tion of  suits  as  to  rights  existing  when 
the  Va.  Code  took  effect,  contained  in 
§  19,  ch.  149,  p.  594,  is  restricted  to  ac- 
tions and  rights  barred  by  that  chap- 
ter, and  does  not  extend  to  the  law 
limiting  and  regulating  appeals.  Yar- 
borough V.  Deshazo,  7  Gratt.  374. 

C.  STATUTES  MANDATORY. 

Whether  the  supreme  court  of  ap- 
peals can  grant  an  appeal  after  the  time 
limited  by  law  is  a  question  of  jurisdic- 
tion, not  discretion;  hence,  the  statute 
requiring  an  appeal  to  be  taken  in  the 
vacation  next  after  the  term  when  the 
decree  was  rendered,  1  Rev.  Va.  Code, 
ch.  64,  §  59,  a  party  allowing  that  period 
to  elapse  without  appealing,  is  con- 
cluded from  thereafter  taking  an  ap- 
peal. Clarke  v.  Conn,  1  Munf.  160; 
Anderson  v.  Anderson,  2  Call  198. 


D.  STATUTES    APPLICABLE    TO 
THE   COMMONWEALTH. 

The  general  rule  of  law,  which  ex- 
empts the  commonwealth  from  the 
operation  of  the  statutes  of  limitation, 
is  applicable  to  original  controversies, 
and  not  to  cases  in  which  the  rights  of 
the  parties  have  been  adjudicated  by 
the  judgment,  decree,  or  sentence  of 
a  court  of  competent  jurisdiction.  In 
such  cases,  the  question  whether  the 
merits  of  the  judicial  decision  can  be 
reviewed  by  another  tribunal,  must  be 
governed  by  the  laws  prescribing  and 
regulating  the  jurisdiction  of  the  ap- 
pellate forum.  Hence  the  act  of  as- 
sembly, Supp.  Rev.  Va.  Code,  §  31, 
April  16,  1831,  limiting  the  time  in 
which  an  appeal  from,  or  writ  of  error 
or  supersedeas  to,  any  final  degree, 
judgment,  etc.,  may  be  taken,  to  five 
years  from  the  date  of  such  decree, 
etc.,  applies  to  the  commonwealth  as 
well  as  to  any  other  party.  Com.  v. 
Moore,  1  Gratt.  294. 

E.  LACHES. 

An  appellant  cannot  be  gruilty  of 
laches  in  taking  an  appeal,  when  it  is 
taken  within  the  period  prescribed  by 
law  for  taking  appeals.  Keck  v.  W 
lender,  42  W.  Va.  420,  26  S.  E.  437. 

In  a  suit  for  partition  of  an  intes- 
tate's estate,  a  decree  is  made  in  1819, 
and  the  commissionei's  made  the  di- 
vision, and  return  their  report  to  court 
in  1820;  to  which  report  exceptions 
a^e  filed  by  two  of  the  heirs.  No 
further  proceedings,  however,  are  had 
in  the  case  for  many  years,  and  the 
parties  take  possession  of  the  land  ac- 
cording to  the  division,  and  hold  and 
improve  it  as  their  own.  In  1836  the 
cause  is  taken  up,  and  the  exceptions 
are  overruled,  and  the  report  con- 
firmed; and  afterwards  in  1840,  upon 
a  rehearing,  the  decree  of  1836  in  this 
respect  is  confirmed.  On  appeal  the 
decrees  are  reversed,  and  a  new  parti- 
tion is  directed.  Held,  that  the  delay 
and  neglect  of  the  parties  appealing  in 
this  case,  does  not  amount  to  an  aban- 
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donment  of  their  case;  or  deprive  them 
of  the  right  to  have  the  decree  re- 
versed, if  erroneous.  Chinn  v.  Mur- 
ray, 4  Gratt.  348. 

Where  a  party , aggrieved  can  obtain 
redress  by  appeal  or  writ  of  error,  he 
will  not  be  allowed  the  extraordinary 
writ  of  certiorari,  and  in  cases  where 
he  has  permitted  the  time  for  appeal 
to  expire,  certiorari  will  not  issue  for 
relief,  unless  upon  special  showing, 
unmixed  with  any  blame  or  negligence 
on  his  part.  Poe  v.  Machine  Works, 
24  W.  Va.  517;  Beasley  v.  Beckley,  28 
W.  Va.  81. 

F.  PERIOD  OF  LIMITATION. 
1.  Final  Decrees  and  Judgments, 
a.    In  Virginia. 

Act  of  1792.— Under  the  act  of  1792 
constituting  the  court  of  appeals,  no 
writ  of  error  lay  to  a  judgment  of  the 
general  court  after  five  years  from  the 
rendition  thereof.  Gaskins  v.  Com..  1 
Call  194;  Overstreet  v.  Marshall.  3 
Call   192. 

Under  Code  of  1819  no  appeal  could- 
be  taken  after  the  lapse  of  three  years 
from  the  date  of  a  final  decree.  Elcan 
V.  Lancasterian  School,  2  Pat.  &  H. 
53;  Cocke  v.  Gilpin,  1  Rob.  20;  Flem- 
ing V.  Boiling,  8  Gratt.  292;  Thorntons 
V,    Fitzhugh,   4   Leigh    209. 

Act  1880-1.— Under  Act  of  1830-1,  § 
31,  Supp.  Rev.  Va.  Code,  1849,  the  peti- 
tion for  an  appeal  must  have  been  pre- 
sented within  five  years.  Williamson  v. 
Gayle,  4  Gratt.  180;  Fleming  v.  Boiling, 
8  Gratt.  292. 

Under  Acts  of  1867  and  1870.— By 
the  act  of  1867  the  period  was  reduced 
to  two  years,  but  by  Act  of  1870  the 
period  from  January  26th,  1870,  to  No- 
vember 5th  was  excluded  from  the 
computation  of  the  two  years,  so  that 
the  longest  period  of  limitation  within 
which  a  petition  for  an  appeal,  writ 
of  error  and  supersedeas  could  be  pre- 
sented, was  two  years,  nine  months 
and  ten  days  as  to  final  judgments,  de- 
crees and  orders  rendered  before  the 
passage   of  the  act  of  November  5th, 


1870;  and  as  to  those  afterwards  ren- 
dered, such  period  of  limitation  was 
two  years.  Callaway  v.  Harding,  23 
Gratt.  542;  Ambrouse  v.  Keller,  22 
Gratt.  769;  Sexton  v.  Crockett,  23 
Gratt.  857. 

By  the  saving  in  the  Act  of  1869-70, 
five  years  instead  of  two  were  allowed 
to  perfect  an  appeal;  i.  e.,  give  the  rec- 
ord to  the  clerk  and  execute  the  re- 
quired bond  where  the  decree  appealed 
from  was  rendered  prior  to  the  passage 
of  that  act.  Sexton  v,  Crockett,  23 
Gratt.  857. 

Under  Code  of  1887.— The  period  of 
limitation  to  appeals  and  writs  of  error 
being  one  year  from  the  date  of  the 
judgment  or  decree,  a  writ  of  error 
awarded  after  more  than  one  year  has 
elapsed  must  be  dismissed.  Thompson 
v.  Carpenter,  88  Va.  702,  14  S.  E.  181; 
Kern  v.  Wyatt,  89  Va.  885,  891,  17  S. 
E.  549;  Va.  Code,  1887,  §  3455. 

Decree  Refusing  Bill  of  Review. — 
Petition  for  an  appeal  from  a  final 
decree  refusing  a  bill  of  review,  must 
be  presented  within  six  months  from 
the  date  of  such  decree,  and  it  is  im- 
material whether  such  decree  of  re- 
fusal be  to  the  filing  of  the  bill  of  re- 
view or  to  the  prayer  of  a  bill  of  review. 
Va.  Code,  1887,  §  3455;  Jordan  v.  Cun- 
ningham, 85  Va.  418,  7  S.  E.  540. 

Under  the  terms  of  §  3455  of  the  Va. 
Code,  the  petition  for  an  appeal  from 
a  decree  refusing  a  bill  of  review  to  a 
decree  rendered  more  than  six  months 
prior  thereto  must  be  presented  within 
six  months  from  the  actual  date  of  the 
decree  appealed  from,  and  not  from  the 
beginning  or  the  end  of  the  term  at 
which  it  was  rendered.  Buford  v. 
North  Roanoke  Land  Co.,  94  Va.  616, 
27   S.   E.   509. 

Where  two  causes  are  heard  to- 
gether and  one  of  them  is  dismissed 
and  the  other  continued,  the  decree  is 
final  as  to  the  one  dismissed,  and  unless 
an  appeal  is  taken  within  a  year  as 
provided  by  statute,  the  right  of  appeal 
is   lost.     The   same   rule   applies   to  a 
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^o-called  amended  and  supplemental 
bill  which  makes  an  entirely  new  case, 
and  which  is  dismissed.  Smith  v. 
Pyrites  Min.,  etc.,  Co.,  101  Va.  301,  43 
S.    E.    564. 

b.  In  West  Virginia. 

Under  the  W.  Va.  Code  of  1868-9, 

there  was  no  statute  of  limitations  as 
to  writs  of  error  in  criminal  cases. 
(See  W.  Va.  Code,  1868-9,  ch.  160,  §§ 
3,  6.)     State  V,  Gregg,  17  W.  Va.  557. 

Act  of  1877.~By  the  act  of  1877  the 
time  for  taking  an  appeal  was  limited 
to  five  years  from  the  date  of  the  de- 
cree. Lloyd  V.  Kyle,  26  W.  Va.  534. 
This  was  also  the  law  prior  to  1877. 
Farmers'  Bank  v.  Montgomery,  11  W. 
Va.  169;  State  v.  Gregg,  17  W.  Va.  557. 

Act  of  1882.— By  the  act  of  1882  this 
period  was  reduced  to  two  years.  Hoy 
r.  Hughes,  27  W.  Va.  778. 

Code  of  1891.— Under  §  3,  ch.  135, 
W.  Va.  Code,  1891,  an  appeal  from  a 
final  decree  entered  by  a  circuit  court 
must  be  prosecuted  within  two  years 
after  the  same  has  been  rendered. 
Kanawha  Va41ey  Bank  v.  Wilson,  35  W. 
Va.  36,  13  S.  E.  58;  Shumate  v.  Crock- 
ett, 43  W.  Va.  491,  27  S.  E.  240. 

Section  8,  ch.  135,  of  the  W.  Va. 
Code  of  1899,  provides  that:  "No  peti- 
tion shall  be  presented  for  an  appeal 
from,  or  writ  of  error  or  supersedeas 
to,  any  judgment,  decree  or  order, 
whether  the  state  be  a  party  thereto  or 
not,  nor  to  any  judgment  of  a  circuit 
court  or  municipal  court  rendered  in 
an  appeal  of  the  judgment  of  a  jus- 
tice, which  shall  have  been  rendered 
or  made  more  than  two  years  before 
such  petition  is  presented."  Cresap 
r.  Cresap,  54  W.  Va.  583,  46  S.  E.  582. 

Prior  to  chapter  78,  of  Acts  of  1901, 
the  appellant  was  allowed  five  years 
from  the  date  of  the  decree  appealed 
from,  in  which  to  deliver  the  record  to 
the  clerk  of  the  appellate  court,  and 
to  give  the  required  appeal  bond.  By 
this  chapter  §  17  of  the  W.  Va.  Code 
was  amended  and  re-enacted  and 
changed  the  time  for  giving  the  bond 


and  filing  the  record  from  five  to  tw 
years.      Despard    v.    Despard,    53    W. 
Va.  443,  44  S.  E.  448. 

Said  chapter  78  is  not  retroactive. 
Despard  v.  Despard,  53  W.  Va.  443, 
44  S.  E.  448. 

8.  Interlocutory  Decrees  and  Judg- 
ments. 

In  Virginia  an  appeal  may  be  taken 
from  an  interlocutory  decree,  at  any 
time,  so  long  as  the  cause  is  pending 
in  court.  Kendrick  v.  Whitney,  28 
Gratt.  646;  Cocke  v.  Gilpin,  1  Rob.  20; 
Fleming  v.  Boiling,  8  Gratt.  292; 
Thorntons  v.  Fitzhugh,  4  Leigh  209. 
See  also,  Camden  v,  Haymond,  9  W. 
Va.  681. 

The  limitation  of  appeals  to  one  year 
from  the  rendition  of  the  decree  ap- 
plies only  to  final  decrees.  Barker  v. 
Jenkins,  84  Va.  895,  6  S.  E.  459. 

A  decree  adjudicating  the  principles 
of  a  cause  while,  by  statute,  it  is  ap- 
pealable, yet  is  not  a  final  decree  so 
that  the  statute  of  limitations  will  rtfn 
against  it.  Penn  r.  C.  &  O.  R.  Co., 
2  Va.   Dec.   224. 

There  is  no  limitation  upon  the  time 
wherein  an  appeal  will  lie  from  an  in- 
terlocutory decree  settling  the  princi- 
ples of  the  cause,  such  limitation  run- 
ning only  as  against  the  final  decree, 
the  statute  providing  under  the  law 
now  in  force  that  "no  petition  shall  be 
'resented  for  an  appeal  from  any  final 
decree  which  shall  have  been  rendered 
more  than  one  year  before  the  said 
petition  is  presented."  Section  3455, 
Va.  Code;  Jameson  v.  Jameson,  86  Va. 
51,  9  S.   E.  480. 

Although  the  right  is  given  to  appeal 
from  certain  interlocutory  decrees,  the 
party  aggrieved  is  not  bound  to  appeal 
from  them  at  once,  but  may  do  so  at 
any  time  within  a  year  after  a  final 
decree  has  been  rendered  in  the  cause, 
provided  all  the  other  requisites  for  an 
appeal  exist.  Southern  R.  Co.  v,  Glenn, 
98  Va.  309,  36  S.  E.  395. 

Where  an  appeal  is  taken  from  an 
interlocutory  decree  of  a  county  court 
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to  the  court  of  chancery,  and  that 
court  affirms  the  decree,  and  an  ap- 
peal is  taken  to  the  court  of  appeals, 
the  decree  of  the  court  of  chancery  will 
be  considered  as  interlocutory,  so  that 
the  appellee  has  a  right  to  call  it  up 
within  tjie  sixty  days  prescribed  by  the 
statute.    Fretwell  v.  Wayt,  1  Rand.  415. 

In  West  Virginia  by  the  Act  of  1877, 
ch.  44,  §  3,  no  petition  for  an  appeal, 
even  from  an  interlocutory  decree,  can 
be  entertained  after  five  years  from  the 
date  of  the  decree.  Lloyd  v,  Kyle,  26 
W.  Va.  534. 

By  W.  Va.  Acts  of  1882,  ch.  157,  no 
appeal  can  be  entertained  from  a  de- 
cree of  any  character,  whether  final  or 
interlocutory,  which  has  been  rendered 
more  than  two  years  before  the  peti- 
tion for  the  appeal  was  presented.  Hoy 
V,  Hughes,  27  W.  Va.  778. 

8.   Calculation  of  Period. 

Generally. — The  limitation  to  appeals 
and  writs  of  error  is  subject  to  but 
few  exceptions,  for  reasons  no  doubt 
founded  upon  a  sound  public  policy. 
No  suggestion  of  hardship,  surprise,  or 
accident,  can  avail  in  the  least  in  de- 
feating or  suspending  this  limitation. 
If  the  party  does  not  give  the  bond 
within  the  statutory  period  whether  he 
be  in  default  two  months  or  two  days, 
the  result  mu.^t.be  the  same— he  must 
be  dismissed  by  the  court.  Pace  v. 
Ficklin,  76  Va.  292. 

Where  Petitioner  Is  Not  in  Fault.— 
Where  a  petition  was  presented  to  the 
*  court  of  appeals,  praying  writs  of  su- 
persedeas to  two  distinct  final  orders 
of  a  circuit  court  in  one  cause,  and  the 
court  allowed  the  supersedeas  to  one 
of  the  orders,  without  any  notice  of 
the  prayer  for  the  supersedeas  to  the 
other,  though  it  was  plainly  errone- 
ous, it  was  held  that  the  petitioner  had 
a  right  to  the  judgment  of  the  court, 
on  both  the  prayers  of  his  petition; 
and,  as  the  court  omitted  to  give  judg- 
ment on  one  of  them,  it  was  not  too 
late  to  award  the  supersedeas,  after  five 
years,  the  limitation  to  the  writ,  had 


elapsed,  the  omission  having  been  ow- 
ing to  the  inadvertence  of  the  court, 
not  to  the  fault  of  the  petitioner.  Dis- 
sentiente.  Tucker,  P.  Pugh  v.  Jones, 
6  Leigh  299. 

Where  a  party  was  arrested  by  the 
confederate  authorities  for  disloyalty 
to  the  established  government  of  Vir- 
ginia at  Richmond  and  kept  in  confine- 
ment till  the  five  years*  limitation  to 
appeals  had  expired,  he  was  still  al- 
lowed to  maintain  his  appeal.  Wyatt 
V.  Morris,  2  W.  Va.  575. 

Where  a  petition  to  the  court  of  ap- 
peals for  a  supersedeas  was  rejected 
and  an  order  entered  accordingly,  and 
afterwards  at  the  same  term  a  motion 
was  made  for  reconsideration  and  the 
court  agreed  to  reconsider,  but  by  in- 
advertence no  entry  was  made  setting 
aside  the  order  denying  the  superse- 
deas, and  more  than  three  years  after- 
wards the  motion  to  reconsider  was 
renewed,  it  was  held  that  the  motion 
could  not  then  be  entertained  on  ac- 
count of  the  long  delay  and  because, 
under  the  peculiar  circumstances  of  the 
case,  a  judgment  would  have  been  of 
no  benefit  to  the  plaintiffs  in  error, 
though  the  court  said  that  usually  it 
would  correct  such  a  mistake.  Emory 
V.  Erskine,  7  Leigh  267;  Beasley  v, 
Owen,  3  Hen.  &  M.  449. 

Where  an  appeal  is  admitted  to  be 
docketed  (for  good  cause  shown)  after 
the  time  within  which  the  record  ought 
to  have  been  sent  up,  and  the  appellant 
has  been  guilty  of  no  neglect,  the  court 
will  direct  it  not  to  lose  its  place  on 
the  docket.  Johnson  v.  Johnson.  2 
Munf.  304. 

The  date  of  a  decree  or  judgment,  as 
shown  by  the  record,  marks  the  po^it 
of  time  from  which  the  statute  of  lim- 
itation governing  an  appeal  from,  or 
writ  of  error  thereto,  commences  to 
run.  Cresap  v.  Cresap,  54  W.  Va.  581, 
46  S.  E.  582. 

Decree  on  Petition  to  Reverse 
Barred  Decree.— If  decree  appealed 
from  was  rendered  within  the  statutory 
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period  of  appeal,  the  court  of  appeals 
has  jurisdiction,  though  the  decree  was 
on  a  petition  to  reverse  a  former  de- 
cree pronounced  anterior  to  the  said 
period.  Offtendinger  v.  Ford,  86  Va. 
917,  12  S.  E.  1. 

Periods  Excludcd.~The  term  elapsed 
from  the  presentation  of  the  petition 
till  the  delivery  of  the  record  and  peti- 
tion to  the  clerk  of  the  appellate  court 
is  to  be  excluded.  W.  Va.  Code,  § 
2474;  Acker  v.  A.  &  F.  R.  Co.,  84  Va. 
648,   5   S.    E.   688. 

But  this  delivery  to  the  clerk  is  the 
actual  receipt  of  the  petition  and  rec- 
ord by  him.  The  omission  of  the 
clerk  to  examine  a  box  containing  the 
papers,  or,  if  he  examined  it,  his  mis- 
take as  to  its  contents,  or  failure  to 
discover  the  papers,  cannot  change  the 
law.  Whatever  may  be  the  remedy  of 
the  party  injured  against  the  clerk,  the 
statute  of  limitations  begins  to  run 
from  the  actual  receipt  of  the  petition 
and  record  by  the  clerk.  Bull  v.  Ev- 
ans, 96  Va.  1,  30  S.   E.  468. 

Under  §  17,  Va.  Acts,  1876-7,  provid- 
ing "that  the  time  which  shall  elapse 
from  the  presenting  of  a  petition  for 
an  appeal,  writ  of  error,  etc.,  which 
shall  be  endorsed  thereon  by  the  judge 
to  whom  the  same  shall  be  first  de- 
livered, and  the  delivery  of  the  record 
to  the  clerk  of  the  appellate  court,  shall 
be  excluded  from  the  computation  of 
the  said  period  of  two  years,"  this 
time  will  be  excluded  though  at  *hfr 
time  of  endorsement  the  judge  also 
endorses  the  following:  "I  have  taken 
no  action  on  the  record,  because  no  pe- 
tition accompanied  the  record."  Fra- 
zicr  V.  Frazier,  77  Va.  775. 

War  and  Stay  Law  Period. — In  Sex- 
ton V.  Crockett,  23  Gratt.  857,  it  was 
held  by  a  divided  court  that  where  a 
decree  was  rendered  on  October  10th, 
186.?.  and  an  appeal  was  allowed  on 
Ortobor  5th,  1871,  it  was  in  time,  un- 
der the  two  years'  limitation  applicable 
at  the  time  the  appeal  was  granted, 
since  the  war  and  stay  law  per'od  was 
to  be  excluded. 


But  in  Rogers  v,  Strother,  27  Gratt. 
417,  this  was  overruled  and  it  was  held 
that  §  7,  of  the  Va.  Act  of  March  2, 

1866,  known  as  the  stay  law,  and  the 
act  amendatory  thereof,  does  not  ap- 
ply to  appeals,  writs  of  error,  or  super- 
sedeas; and  therefore  an  appeal  from 
a  final  decree  made  on  November  1st, 

1867,  cannot  be  allowed  on  June  12th, 
1871. 

Statute  Runs  over  All  Supervening 
Disabilities. — Where  the  statute  of  lim- 
itations has  once  begun  to  run  against 
an  appeal,  and  the  party  desiring  to 
appeal,  assignee  in  bankruptcy  in  this 
case,  dies,  the  period  from  such  death 
to  the  qualification  of  another  assignee 
will  not  be  excluded.  Pace  v.  Ficklin, 
76  Va.  292. 

No  Relation  of  Judgment. — In  Ac- 
ker V.  A.  &  F.  R.  Co.,  84  Va.  648,  5 
S.  E.  688,  the  court  intimated  that  the 
common-law  fiction  that  a  judgment 
rendered  on  any  day  of  a  term  operates 
as  if  rendered  on  the  first  day  of  the 
term  does  not  apply  in  calculating  the 
time  elapsed  since  the  date  of  a  judg- 
ment, to  ascertain  whether  an  appeal 
is  barred. 

Pendency  of  Bill  of  Review.— The 
pendency  of  a  bill  of  review  on  the 
sole  ground  of  after  discovered  evi- 
dence will  not  prevent  an  appellant 
from  prosecuting  his  appeal  in  the 
court  of  appeals  from  the  decree  sought 
to  be  reviewed,  as  the  questions  pre- 
sented to  the  two  tribunals  by  the  sep- 
arate proceedings  are  entirely  distinct,  . 
and  no  confusion  can  arise  from  their 
separate  determination.  Gillespie  v, 
Allen,  37  W.  Va.  675,  17  S.   E.  184. 

But  where  a  party  has  filed  a  peti- 
tion for  rehearing  or  bill  of  review  for 
error  of  law  in  the  circuit  court,  he 
cannot,  while  it  is  pending  undeter- 
mined, appeal  to  the  court  of  appeals. 
Maxwell  v,  Martin,  35  W.  Va.  384,  14 
S.  E.  7. 

The  filing  of  an  abortive  bill  of  re- 
view will  not  have  the  effect  of  arrest- 
ing the  statute  of  limitations,  so  as  to 
extend  the  period  within  which  an  ap- 
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peal  might  have  been  taken  from  the 
final  decree  the  review  and  reversal 
of  which  were  attempted  by  such  abor- 
tive bill.  Kanawha  Valley  Bank  v, 
Wilson,  35  W.  Va.  36,  13  S.   E.  58. 

When  Appeal  Is  Granted. — When  an 
appeal  is  a  matter  of  right  it  is  the  giv- 
ing of  the  appeal  bond  which  stops 
the  running  of  the  statute  of  limita- 
tions. Womer  v.  Ravenswood,  etc.,  R. 
Co.,  37  W.  Va.  287,  16  S.  E.  488;  W. 
Va.  Code,  1891,  cb    50,  §  103. 

But  where  the  llowance  of  the  ap- 
peal is  a  matter  of  discretion,  it  is  the 
presentation  of  the  petition  which  stops 
the  running  of  the  statute.  Womer  v. 
Ravenswood,  etc.,  R.  Co.,  37  W.  Va. 
287,  16  S.  E.  488;  W.  Va.  Code,  1891, 
ch.  135,  §§  1,  2,  etc.;  Williamson  v. 
Gayle,  4  Gratt.  180;  Bank  v.  Wilson, 
35  W.  Va.  36,  13  S.  E.  58;  Ambrouse 
V.  Keller,  22   Gratt.   769. 

The  judge's  order  for  a  writ  of  su- 
persedeas is  the  true  commencement  of 
the  proceeding  in  the  court  of  appeals, 
and  therefore,  if  that  be  within  five 
years  from  the  date  of  the  judgment, 
although  the  bond  is  not  given  and 
writ  is  not  taken  out  till  the  five  years 
have  elapsed,  it  will  be  in  time.  Over- 
street  V.  Marshall,  3  Call  192. 

Where  the  order  for  a  supersedeas 
was  made  and  the  bond  executed 
within  a  little  more  than  two  years 
after  judgment,  but  the  writ  itself  did 
not  then  issue  because  of  the  lack  of 
a  clerk  of  the  court,  and  the  appellant 
failed  to  apply  for  the  writ  for  more 
than  fifteen  years  after  judgment  and 
nearly  twelve  years  after  the  appoint- 
ment of  a  clerk,  the  writ  will  be  re- 
fused.    Anderson  v.  Lively,  6  Leigh  77. 

But  under  the  Va.  Code  of  1849,  ch. 
182,  §  17,  providing  that  "no  process 
shall  issue  on  any  appeal,  writ  of  error 
or  supersedeas  allowed  to  or  from  a  fi- 
nal judgment,  decree  or  order,  if,  when 
the  record  is  delivered  to  the  clerk  of 
the  appellate  court,  there  shall  have 
elapsed  five  years  since  the  date  of 
.such  final  judgment,  decree  or  order; 
but  the  appeal,  etc.,  shall  be  dismissed, 


whenever  it  appears  that  five  years 
have  elapsed  since  the  said  date  before 
the  record  is  delivered  to  such  clerk  or 
before  such  bond  is  given  as  is  re- 
quired to  be  given  before  the  appeal, 
etc.,  takes  effect,"  it  was  held  in  Yar- 
borough  V.  Deshazo,  7  Gratt.  374,  that 
upon  an  appeal  to  the  court  of  appeals 
from  a  final  judgment,  decree  or  order, 
although  the  petition  may  have  been 
preferred  and  appeal  allowed  within 
the  time  limited  yet  if  the  record  be 
not  delivered  to  the  clerk  of  the  ap- 
pellate court,  and,  where  bond  is  re- 
quired, if  it  be  not  also  given  within 
five  years  from  the  date  of  the  judg- 
ment, the  appeal  must  be  dismissed. 

The  same  rule  was  held  applicable 
in  Otterback  v.  Alex.,  etc.,  R.  Co.,  26 
Gratt.  941,  under  the  provision  of  the 
Va.  Code,  1873,  ch.  173,  §  17,  which 
merely  substitutes  two  years  for  five  as 
the  period  of  limitation.  Pace  v.  Fick- 
lin,  76  Va.  292. 

This  is  still  the  law  in  Virginia  ex- 
cept that  one  year  is  substituted  for 
two.  Va.  Code,  1887,  §  3474;  Acker  v, 
A.  &  F.  R.  Co.,  84  Va.  648,  5  S.  E.  688. 

G.  NO  INQUIRY  INTO  MERITS 
AFTER  STATUTORY  PERIOD 
ELAPSED. 

The  supreme  court  of  appeals  cannot 
inquire  into  the  merits  of  a  case  on 
appeal  where  more  than  the  statutory 
period  has  elapsed  since  its  ren- 
dition. Cocke  V.  Gilpin,  1  Rob. 
20;  Fleming  v.  Boiling,  8  Gratt.  292; 
Thorntons  v.  Fitzhugh,  4  Leigh  209. 

VII.  Transfer  of  Cause. 

A.   IN  GENERAL. 

Writs  of  error  or  supersedeas  and 
appeals,  allowed  by  the  court  of  ap- 
peals or  a  judge  thereof  in  vacation, 
are  prayed  for  by  petition,  in  which 
the  errors  complained  of  are  assigned 
or  set  forth;  and  process  is  issued  and* 
served  upon  the  adverse  party,  and  a 
hearing  is  had  after  appearance  by 
counsel,  or  in  case  of  default,  witboui 
appellate  pleadings    inless  of  some  ex- 
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trinsic  matter  in  bar.     Reid  v.  Strider. 
7  Gratt.  76. 

The  time  and  manner  of  proceeding 
in  order  to  give  the  court  of  appeals 
cognizance  of  a  cause,  is  as  essential 
as  the  nature,  or  amount  of  the  matter 
in  controversy.  Clarke  v.  Conn,  1 
Munf.   160. 

B.  STAY  OF  PROCEEDINGS. 

Under  the  statute,  ch.  178,  §  11,  Code 
of  Va.,  1873,  the  court  or  judge  to 
whom  the  petition  for  appeal  is  pre- 
sented may  stay  the  proceedings  "in 
part,"  as  well  as  "in  whole."  Cralle  v, 
Cralle,  81  Va.  773. 

C.  NOTICE  OF  APPEAL. 

Notice  ought  to  be  given  of  an  in- 
tention to  take  up  an  appeal  at  the 
first  term  of  the  court  of  appeals  in  a 
chancery  case.  Lee  v.  Frame,  1  Hen. 
&  M.  21. 

In  Dunbar  v.  Dunbar,  5  W.  Va.  567, 
the  court  intimated  that,  where  the 
noting  of  the  fact  that  an  undertakng 
for  an  appeal  has  been  filed  with  the 
clerk  is  resisted  by  the  appellee,  the 
object  of  such  noting  was  accom- 
plisjaed,  it  being  merely  to  give  notice 
of  the  appeal  to  the  opposite  party. 

Statute  Not  Retroactive.  —  Section 
3457,  Va.  Code,  1887,  requiring  notice 
to  be  given  of  the  intention  to  appeal, 
under  penalty  of  dismissal  of  the  ap- 
peal, has  no  application  to  appeals 
from  decrees  rendered  prior  to  said 
act.  Blanton  v,  Carroll,  86  Va.  539, 
10  S.   E.   329. 

Merely  Directory. — The  provisions 
of  §  3457  of  the  Va.  Code  requiring  a 
party  intending  to  apply  for  a  writ  of 
error  or  appeal  to  give  notice  to  the 
opposite  party  or  his  counsel  of  his 
intention  to  apply  for  a  transcript  of 
the  record,  and  forbidding  the  clerk  to 
make  out  and  deliver  such  transcript 
until  it  appears  that  such  notice  has 
been  given,  which  fact  the  clerk  is  re- 
quired to  certify  with  the  record,  are 
directory  only,  and  a  lack  of  the  re- 
quired certificate  to  that  effect  does 
not  avoid   the  transcript,   but   it   is   a 


plain  violation  of  ofucial  duty  for  the 
clerk  to  make  out  and  deliver  a  tran- 
script until  it  appears  that  notice  has 
been  given  as  required  by  law.  Nor- 
folk, etc.,  R.  Co.  V.  Dunnaway,  93  Va. 
29,  24  S.  E.  698;  Mears  r.  Dexter,  86 
Va.  828,  11  S.  E.  538. 

D.    PETITION  FOR  APPEAL. 
1.   Necessity. 

Writs  of  error,  supersedeas  or  ap- 
peal should  be  prayed  for  by  petition 
to  the  appellate  court  in  session  or 
one  of  the  judges  thereof,  setting  out 
the  errors  complained  of,  and  accom- 
panied by  a  copy  of  the  record.  Reid 
V.  Strider,  7  Gratt.  76;  Southern  R. 
Co.  V.  Glenn,  102  Va.  529,  46  S.  E. 
776. 
8.    Form  and  Requisites. 

a.  In  General. 

The  petitioner  for  an  appeal,  super- 
sedeas or  writ  of  error  should  state 
distinctly  in  his  petition  what  relief 
or  assistance  he  desires,  and  as  to  what 
judgment,  decree  or  order  of  the  court 
he  asks  for  an  appeal,  supersedjcas  or 
writ  of  error,  as  the  case  may  be.  The 
failure  to  do  so  must  in  the  very  nature 
of  things  not  unfrequently  lead  to  mis- 
takes or  serious  difficulty  and  confusion 
in  the  granting  of  appeals,  supersedeas 
or  writs  of  error.  Beard  r.  Arbuckle, 
13  W.  Va.  732;  Steenrod  v,  W.  P.  & 
B.  R.  Co.,  25  W.  Va.  133. 

b.  Showing  as  to  Parties  Claiming  to 

Be  Aggrieved. 
"Whether  or  not  an  appeal  be  taken, 
rests  entirely  with  the  party  affected 
by  the  decree  of  the  lower  court.  No 
person  can  be  forced  by  another  party 
to  the  same  suit  to  appeal  against  his 
will,  hence  the  petition  must  show,  by 
name,  the  parties  who  claim  to  be 
aggrieved  by  the  decree  complained  of, 
and  who  desire  to  have  such  decree 
reviewed.  Where  there  are  a  number 
of  parties  affected  by  the  same  decree, 
and  they  all  desire  to  appeal,  it  is  not 
necessary  for  each  to  present  a  sepa- 
rate petition;  they  can  all  unite  by 
their  respective  names  in  one  petition, 
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and  show  thereby  wherein  each  is  ag- 
grieved. A  party  can  only  show  that 
he  is  aggrieved  by  joining  in  the  peti- 
tion." Southern  R.  Co.  v.  Glenn,  102 
Va.  529,  46  S.  E.  776. 

c.  Assignment  of  Error. 

In  General. — A  petition  for  an  ap- 
peal under  Va.  Code,  §  3464,  is  in  the 
nature  of  a  pleading,  and  should  state 
clearly  and  distinctly  all  the  errors  re- 
lied on  for  a  reversal  of  the  decree. 
Otherwise  the  appeal,  if  granted, 
should  be  dismissed.  But  a  motion  to 
dismiss  for  this  cause  will  not  be 
granted  after  the  lapse  of  more  than 
three  years  when  the  right  of  appeal 
has  become  barred  by  limitation.  Orr 
V,  Pennington,  93  Va.  268,  24  S.  E. 
928;  Hawpe  v.  Bumgardner,  103  Va. 
91,  48  S.  E.  554. 

Yet  it  is  the  well  known  practice 
for  appellate  courts  not  to  confine 
themselves  to  the  errors  specified  in 
the  petition,  but  to  reverse  the  decree 
complained  of  for  any  substantial  error 
disclosed  by  the  iecord,  whether  men- 
tioned in  the  petition  or  not.  Saunders 
V.  Griggs,  81  Va.  506. 

The  following  is  not  such  an  assign- 
ment of  error  as  is  required  by  §  3464, 
Va.  Code:  "Your  petitioner  avers  that 
there  was  manifest  error  in  dismissing 
said  bill,  and  rendering  said  judgment 
for  costs  against  your  petitioner;  and 
he  therefore  prays  an  appeal  from  the 
said  decree  and  that  a  supersedeas  be 
awarded."  Orr  v.  Pennington,  93  Va. 
268,  24  S.  E.  928. 

Errors  assigned  for  the  first  time  in 
a  reply  brief  of  appellant  will  not  be 
considered.  Hawpe  v.  Bumgardner, 
103  Va,  91,  48  S.  E.  554. 

An  assignment  that  the  court  erred 
in  dissolving  an  injunction,  that  speci- 
fies no  error,  cannot  be  considered  on 
appeal.  Jones  v.  Christian,  86  Va.  1017, 
11  S.  E.  984. 

Grounds  of  Objection  Must  Be 
Stated. — The  court  of  appeals  will  not 
consider  assignments  of  error  for 
which    no    grounds    of    objection    are 


stated,  either  in  the  petition  for  the 
writ  of  error  or  in  the  brief  of  counsel. 
Atlantic  &  D.  R.  Co.  v,  Reiger,  95  Va. 
418,  28  S.  E.  590. 

A  party  cannot  make  one  case  by 
his  bill  for  the  court  below  and  another 
by  his  petition,  for  an  appellate  court. 
Roanoke  Gas  Company  v.  Roanoke,  88 
Va.  810,  14  S.  E.  665. 
8.    Examination  by  Court  of  Appeals. 

When  a  petition  for  an  appeal  is 
presented  to  the  court  of  appeals,  it  is 
examined  by  one  of  the  members  of 
the  court,  and,  if  he  thinks  the  appeal 
should  be  granted,  an  order  is  made 
by  the  court  granting  such  appeal,  the 
other  members  of  the  court  not  ex- 
amining the  record.  But  if  the  judge, 
who  examines  the  record,  thinks  that 
the  appeal  should  not  be  granted,  he 
hands  the  record  to  each  of  the  other 
judges  of  the  court  in  succession;  and 
if  any  one  of  them  is  of  opinion,  that 
the  appeal  should  be  granted,  an  order 
of  the  court  is  made  grantrng  an  ap- 
peal. If  all  the  judges  are  of  opinion, 
that  the  appeal  asked  ought  not  to  be 
granted,  an  order  is  entered  refusing 
to  grant  the  appeal;  and  if  each  of  the 
members  of  the  court  thinks,  that  the 
decree  complained  of  is  plainly  right, 
the  court  may  state  in  the  order  re- 
fusing to  grrant  the  appeal,  that  this 
refusal  is  because  the  order  complained 
of  is  plainly  right. 

Whenever  this  is  done,  by  §  11, 
ch.  7  of  Acts  of  1872-3  and  by  §  11, 
ch.  157  of  Acts  of  1882,  the  court  of 
appeals  is  prohibited  from  ever  enter- 
tainig  a  petition  for  an  appeal  therein 
afterwards.  Moore  v.  Johnson,  24  W. 
Va.  549. 

E.      ALLOWANCE     OF     APPEAL 

AND  WRITS  OF  ERROR. 
1.   When  and  by  Whom  Allowed. 

From  Courts  of  Law. — An  appeal 
can  be  allowed  from  a  judgment  at  ' 
law,  only  by  the  court  pronouncing 
the  judgment,  and  during  the  term  of 
the  court  at  which  the  judgment  was 
pronounced.    The  same  court,  at  a  sub- 
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sequent  term,  or  the  judge  thereof,  in 
vacation,  can  not,  under  any  circum- 
stances, allow  an  appeal;  nor  can  an 
appeal  be  allowed  in  such  case,  by  an 
appellate  court,  or  a  judge  thereof,  un- 
der any  circumstances.  The  judgment 
can  be  brought  before  an  appellate 
court,  only  by  a  writ  of  error,  or  a 
supersedeas,  awarded  by  the  appellate 
court,  or  a  judge  thereof.  Morris  v. 
Deshazo,  4  Rand.  460. 

Where  the  judge  of  a  circuit  court, 
in  vacation,  allowed  a  writ  of  error 
to  a  judgment  of  a  county  court;  but 
the  writ  of  error  was  dismissed  at  the 
next  term  of  the  circuit  court  as  im- 
providently  allowed,  since  the  judge  in 
vacation  had  no  authority  to  allow  it; 
then,  a  writ  of  error  was  prayed  in 
term  time,  and  denied;  it  was  held,  the 
writ  of  error  allowed  by  the  judge  in 
vacation  was  properly  dismissed;  but 
as  the  judgment  of  the  county  court 
was  erroneous,  it  was  error  in  the  cir- 
cuit court  not  to  allow  the  writ  prayed 
in  term  time.  Amis  v.  Koger,  7  Leigh 
221. 

In  Criminal  Cases. — A  writ  of  error 
in  a  criminal  cause  may  be  awarded 
by  the  court  of  appeals  during  the 
term,  returnable  to  a  day  in  the  same 
term:  and  the  cause  may  be  heard  at 
the  same  term.  Lazier's  Case,  10  Gratt. 
708. 

A  judge  in  vacation  may  not  award 
a  writ  of  error  in  a  criminal  case. 
Baker  v.  Com.,  2  Va.  Cas.  353. 

A  writ  of  error  can  not  be  granted 
by  a  judge,  in  vacation,  to  a  defendant, 
against  whom  there  has  been  a  judg- 
ment in  behalf  of  the  commonwealth, 
for  a  misdemeanor.  Jones  v.  Com., 
2  Va.  Cas.  224. 

"The  court  is  unanimously  of  opin- 
ion, and  doth  decide,  that  a  judge  of 
the  general  court,  during  the  vacation 
of  a  superior  court,  cannot  lawfully 
awa~d  a  writ  of  error  to  a  judgment 
(against  a  defendant),  of  a  county  or 
corporation  court,  in  the  case  of  a 
prosecution  in  behalf  of  the  common- 


wealth, for  a  misdemeanor;  and  that 
the  writ  of  error  awarded  in  this  case 
ought  to  be  quashed,  as  having  ira- 
providently  issued."  Jones  v.  Com- 
monwealth, 2  Va.  Cas.  224. 

From  Courts  of  Chancery. — An  ap- 
peal from  a  court  of  common  law  can- 
not be  allowed,  with  condition  to  give 
bond  and  security,  after  the  term  at 
which  the  judgment  was  obtained;  but 
a  court  of  chancery  has  power  to  grant 
an  appeal,  if  bond  and  security  be 
given  within  a  reasonable  and  limited 
time,  in  the  next  vacation  after  the 
term  at  which  the  decree  was  rendered. 
Morris  v.  Deshazo,  4  Rand.  460. 

The  chancellor  may  grant  an  appeal 
from  his  own  decree  during  the  term, 
with  an  allowance  of  time  to  the  ap- 
pellant to  give  security  after  the  expi- 
ration of  the  term.     Steaiy  v.  Jackson, 

1  Rand.  413. 

Prior  to  the  act  of  1807,  the  court 
of  appeals  had  power  to  grant  appeals 
from,  or  writs  of  supersedeas  to  the 
decrees  of  the  several  superior  courts 
of  chancery,  at  any  time  within  three 
years  after  the  same  were  pronounced; 
and,  since  the  said  act,  any  judge  of 
the  court  of  appeals,  out  of  court,  has 
the  same  power.  Tomlinson  v.  Dil- 
lia-d,  3  Hen.  &  M.  199. 

The  power  of.  the  superior  courts 
of  chancery  to  grant  appeals  from  in- 
terlocutory decrees,  in  certain  cases, 
is  not  limited  to  the  terms  at  which 
such  decrees  were  rendered;  but  may 
be  exercised  at  any  subsequent  term. 
Wright  V.  Dawney,  3  Hen.  &  M.  259. 

But  the  judges  of  the  several  su- 
perior courts  of  chancery  can  not  grant 
appeals  from  interlocutory  decrees  in 
vacation;  but  in  court  only.  Fairfax 
V.  Muse,  2  Hen.  &  M.  557;  Goodwin  v. 
Miller,  2  Munf.  42;  Dawney  v.  Wright, 

2  Hen.  &  M.  12. 

An  appeal  allowed  by  a  judge  acting 
under  military  authority  in  1860,  was  a 
valid  appeal,  and  was  confirmed  by  the 
act  of  Ma'-ch  5,  1870,  styled  the  en- 
abling act.  Boiling  v.'  Lersner,  26 
Gratt.  36. 
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8.  Entry  of  Allowance  on  Record. 

Where  a  judgment  has  been  rendered 
in  a  court  of  law,  and  the  record  omits 
to  state  that  an  appeal  was  allowed, 
no  evidence  can  be  received  at  a  subse- 
quent term,  that  the  appeal  had  been, 
in  fact,  allowed,  but  that  the  clerk  had 
neglected  to  enter  it  on  the  record. 
Burch  V.  White,  3  Rand.  104. 

F.  SERVICE  OF  PROCESS  UPON 
APPEAL,  WRIT  OF  ERROR  OR 
SUPERSEDEAS. 

A  party  to  the  record  in  the  lower 
court  can  appear  and  defend  in  the 
higher  court  and  should  be  served  with 
process  upon  an  appeal,  writ  of  error 
or  supersedeas,  but  he  renders  himself 
liable  for  costs  and  may  recover  costs, 
as  in  other  cases.  Leigton  v.  Maury, 
76   Va.   865. 

A  writ  of  supersedeas,  to  a  judgment 
obtained  in  the  name  of  the  governor, 
for  the  benefit  of  a  relator,  ought  to  be 
served  on  such  relator,  and  not  on  the 
governor.  Newell  v.  Wood,  1  Munf. 
555. 

G.  THE  RECORD. 
1.   In  General. 

Printing  of  the  Record. — Where,  un- 
der §  3459  of  the  Va.  Code,  a  question 
as  to  what  parts  of  the  record  shall  be 
copied,  is  referred  to  the  judge  by 
whom  the  appeal  is  allowed,  and  he  di- 
rects a  complete  record  to  be  made  out 
in  one  case  to  serve  as  the  record  in 
several  similar  cases,  but  directs  also 
that  each  case  show  the  names  of  the 
parties  litigant,  amounts  and  dates  and 
the  record  only  contains  the  names  in 
the  other  cases,  the  court  cannot  con- 
sider them,  and  the  appeal  must  be  dis- 
missed as  to  them.  Litchford  v.  Day, 
87  Va.  71,  12  S.  E.  107. 

Costs  of  Two  Copies  of  Record. — If, 
on  one  appeal,  two  copies  of  the  record 
be  sent  to  the  appellate  court,  and 
docketed  on  the  motion  of  the  appel- 
lant: he  must  pay  the  costs,  occa- 
sioned thereby,  to  the  appellee.  Harri- 
son V.  Lane,  4  Munf.  495. 


Taxation  of  Costs  for  Copsdng  Im- 
material Portion  or  Record. — If  an  ap- 
pellant has  copied  into  the  record  por- 
tions of  the  record  in  the  court  below, 
which  are  immaterial  to  the  determi- 
nation of  the  matter  involved  in  the 
appeal,  the  supreme  court  of  appeals 
will  as  a  general  rule  not  vary  its  de- 
cree or  judgment  on  that  account  or 
give  any  direction  to  the  clerk  in  refer- 
ence to  taxing  the  costs  in  such  a  case, 
as  this  court  as  a  general  rule  leaves  it 
to  counsel  to  determine  what  parts  of 
the  record  of  the  court  below  should  be 
copied.  But  if  this  privilege  of  counsel 
is  so  abused,  that  there  is  copied  into 
the  record  presented  to  the  supreme 
court  a  large  amount  of  matter,  which 
is  obviously  immaterial  and  can  have  no 
weight  in  determining  the  matters  in 
controversy  on  the  appeal,  the  court 
will  correct  such  abuse  by  varying  its 
decree  or  judgment  or  by  giving  in- 
structions to  the  clerk  as  to  the  ta;ca- 
tion  of  costs;  and  if  the  record  has  been 
so  unnecessarily  increased,  the  supreme 
court  in  such  an  extreme  case  will  at 
the  instance  of  the  appellee  apply  a 
similar  correction.  Spang  v,  Robinson, 
24  W.  Va.  327. 
2.  Record  at  Law. 
a.  What  Constitutes. 
(1)    Generally. 

What  Constitutes  Ordinarily.— "The 
record  is  made  up  of  the  writ  (for  the 
purpose  of  amending  by  if  necessary); 
the  whole  pleadings  between  the  par- 
ties; papers  of  which  profert  is  made 
or  oyer  demanded,  and  such  as  have 
been  specially  submitted  to  the  consid- 
eration of  the  court  by  a  bill  of  excep- 
tions, a  demurrer  to  evidence,  or  a 
special  verdict,  or  are  inseparably  con- 
nected with  some  paper  or  evidence  so 
referred  to.  These,  with  the  several 
proceedings  at  the  rules  or  in  court, 
until  the  rendition  of  the  judgment, 
constitute  the  record  in  common-law  . 
suits,  and  no  others."  Roanoke  Land 
&  Imp.  Co.  V.  Karn,  80  Va.  580. 

Where  there  is  error  in  the  declafa- 
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tion,  pleadings,  or  judgment,  committed 
against  the  protest  or  over  the  de- 
murrer or  other  objection,  of  a  party, 
the  same  may  be  reviewed  and  cor- 
rected in  the  court  of  appeals,  although 
no  motion  has  been  made  for  a  new 
trial  in  the  court  below,  and  no  excep- 
tion was  reserved  by  bills  of  exceptions 
or  otherwise.  Spence  v.  Robinson,  35 
W.  Va.  313,  13  S.  E.  1004. 

Nothing  else  that  transpired  during 
the  trial  in  the  court  below  will  be  con- 
sidered a  part  of  the  record  in  the  ap- 
pellate court,  unless  made  so  by  a  bill 
of  exceptions  or  order  of  the  court; 
and  the  mere  statement  on  the  record 
that  certain  pleas  were  rejected  and 
that  parties  excepted  to  various  rul- 
ings of  the  court,  is  not  sufficient. 
Lawrence's  Case,  86  Va.  573,  10  S.  E. 
840.  See  the  title  BILL  OF  EXCEP- 
TIONS. 

The  case  must  be  heard  and  consid- 
ered in  the  court  of  appeals  upon  the 
errors  apparent  upon  the  face  of  the 
record.  If  no  exceptions  are  taken  to 
any  supposed  errors  of  the  court  which 
tries  the  case,  these  acts  are  not  in  the 
record,  and  can  not  appear  in  the  trans- 
script  thereof,  and  the  party  aggrieved 
remains  as  at  common  law,  without 
relief.  Johnson  v.  Norton  Land  &  Imp. 
Co.,  90  Va.  267,  18  S.  E.  36. 

A  defendant  files  four  pleas,  one  gen- 
eral and  three  special.  The  third  plea, 
which  is  the  second  special  plea,  is  bad; 
and  the  fourth  plea,  being  the  third 
special  plea,  is  good.  The  record  states 
that  the  plaintiff  objected  to  the  recep- 
tion of  the  third  special  plea,  which 
objection  was  overruled.  There  is  no 
other  designation  of  the  plea  which 
was  objected  to,  but  by  its  number. 
The  court  of  appeals  has  no  other 
guide  than  the  record,  and  as  the  third 
special  plea  was  good,  (although  the 
second  was  bad,)  they  must  say  that 
the  objection  to  the  third  special  plea 
was  properly  overruled.  Graham  v. 
Pence,  6  Rand.  529. 

In   Criminal    Cases.— Chitty   lays    it 


down,  in  treating  of  the  form  and  con- 
tents of  the  record  in  a  felony  case, 
wherein  there  has  been  a  conviction, 
that  the  record  must  state,  among 
other  things,  the  indictment,  delivery  of 
the  indictment  into  court,  the  arraign- 
ment, the  plea,  the  issue,  the  award  of 
jury  process,  the  verdict,  the  asking  the 
prisoner  why  sentence  should  not  be 
passed  on  him,  and  the  judgment.  1 
Chit.  Crim.  Law,  720.  And  Bishop 
says:  "The  leading  purpose  of  the 
record,  wherein,  if  it  fails,  it  is  cer- 
tainly inadequate,  is  to  set  down  and 
justify  the  punishment.  Hence,  it  must 
state  what  will  affirmatively  show  the 
offence,  the  steps  without  which  the 
sentence  can  not  be  good,  and  the  sen- 
tence." 1  Bish.  Crim.  Proc.  (3d  Ed.), 
§  1347.  In  other  words,  the  record 
must  affirmatively  show  that  all  the 
essential  formalities  in  the  procedure 
have  been  complied  with,  and  a  failure 
to  do  so  constitutes  error  on  the  face 
of  the  record  of  which  advantage  may 
be  taken  on  a  writ  of  error,  even 
though  objection  was  not  made  by  the 
accused  in  the  trial  court.  Spurgeon 
V.  Commonwealth,  86  Va.  652,  10  S.  E. 
979, 

A  writ  of  error  will  not  lie  where  the 
record  does  not  show  the  judgment  of 
the  trial  court,  but  merely  recites  that 
judgment  was  entered.  Read  v.  Com- 
monwealth, 90  Va.  168,  17  S.  E.  855. 

"It  is  hardly  necessary  to  say  that  a 
mere  recital  in  a  felony  case  that  judg- 
ment was  entered  can  not  be  treated 
as  equivalent  to  a  judgment  The 
record  must  affirmatively  show  the 
sentence  itself.  Spurgeon's  Case,  86 
Va.  652.  And  as  this  is  not  shown  by 
the  record  in  the  present  case,  it  fol- 
lows that  there  was  nothing  upon 
which  the  writ  of  error  fi'om  the  cir- 
cuit court  could  operate,  and,  conse- 
quently, that  the  proceedings  in  that 
court  were  coram  non  judice  and  void. 
Saunders  v.  Commonwealth,  79  Va. 
522."  Read  v.  Commonwealth,  90  Va. 
168,  17  S.  E.  855. 
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In  Caveat  Cases. — In  a  case  of  caveat 
all  the  facts  agreed  by  the  parties,  or 
found  by  the  jury,  or,  if  a  jury  is  dis- 
pensed with,  ascertained  by  the  court, 
necessarily  become  and  should  be  made 
a  part  of  the  record  of  the  cause. 
Hamilton  v.  McNeil,  13  Gratt.  389. 
(2)    Illustrations. 

Execution.  —  An  execution  of  the 
same  court  used  as  evidence  upon  the 
trial  of  a  cause,  will  be  regarded  by 
the  court  of  appeals  as  part  of  the  rec- 
ord without  a  certiorari.  Preston  v. 
Auditor,  1  Call  471. 

Upon  a  motion  to  dissolve  an  in- 
junction awarded  on  a  bill  filed  to  en- 
join the  sale  of  personal  property 
under  executions  levied  thereon,  the 
court  of  necessity  must  consider  the 
executions,  and,  where,  upon  the  evi- 
dence, it  appears  that  they  were  con- 
sidered, they  are  properly  copied  into 
the  record  of  the  cause.  Ford  v. 
Watts,  95  Va.  192,  28  S.  E.  179. 

Upon  a  motion  to  quash  a  forth- 
coming bond,  for  defects  apparent  on 
the  face  of  the  execution  on  which  it 
was  taken,  an  appellate  court  will  re- 
gard the  execution  as  part  of  the  rec- 
ord, though  not  made  so  by  any 
express  order  to  that  effect.  Couch  v. 
Miller,  2  Leigh  545. 

"It  seems  that  on  a  motion  to  quash 
a  forthcoming  bond  the  appellate  court 
will  regard  the  execution  as  part  of 
the  record.  Couch  v.  Miller,  2  Leigh 
545.  This,  it  has  been  said,  is  not  so, 
however,  in  all  cases.  See  the  cases 
referred  to  in  the  opinion  of  Judge 
Cabell,  in  the  last-named  case.  It 
seems  that  where  there  was  an  appear- 
ance, and  the  bond  objected  to  in  the 
court  below,  on  the  ground  of  being 
unauthorized  or  variant  from  the  exe- 
cution, that  the  appellate  court  will 
look  at  the  execution  as  part  of  the 
record,  though  the  court  does  not  order 
the  execution  to  be  made  a  part  of  the 
record."  Harwood  v.  Creel,  8  W.  Va. 
579. 

Writ  and  Endorsement* — In  cases  of 


judgments  by  default  for  want  of  ap- 
pearance, the  writ,  with  the  endorse- 
ment, is  a  necessary  part  of  the  record. 
Nadenbush  v.  Lane,  4  Rand.  413. 

Writ  and  Inquisition. — Upon  a  mo- 
tion to  quash  a  writ  and  inquisition 
founded  on  a  judgment  at  law,  which 
motion  is  sustained,  the  writ  and  in- 
quisition are  a  part  of  the  record, 
although  no  bill  of  exceptions  is  taken; 
and  they  will  be  so  treated  by  an  appel- 
late court.  Wallop  v,  Scarburgh,  5 
Gratt.  1. 

Affidavit  and  Order  of  Attachment.— 
Wherever  the  validity  of  an  attachment 
is  involved,  or  the  jurisdiction  ques- 
tioned, the  affidavit  and  order  of  attach- 
ment are  parts  of  the  record,  though 
not  mentioned  in  declaration  or  bill. 
Miller  v.  White,  46  W.  Va.  67,  33  S. 
E.  332. 

Forthcoming  Bonds  and  Declara- 
tions of  Assurance. — In  a  motion  on  a 
forthcoming  bond,  the  bond  is  a  part 
of  the  record  without  being  spread 
upon  it  by  bill  of  exceptions,  and  the 
bond  certified  by  the  clerk  is  taken  to 
be  that  on  which  judgment  was  given, 
so  the  declaration,  filed  in  a  motion  by 
a  millual  assurance  society,  and  re- 
ferred to  in  the  motion  which  is  spread 
on  the  record,  is  a  part  of  the  record. 
Skipwith  V.  Mut.  Assur.  Soc,  10  Leigh 
502. 

Venire  Facias. — If  there  is  an  error 
on  the  face  of  the  writ  of  venire  facias, 
and  the  prisoner  moves  to  quash  it, 
though  he  does  not  specify  the  error, 
it  may  be  taken  advantage  of  in  the 
appellate  court.  Wash  v.  Com.,  16 
Gratt.  530. 

There  need  not  be  set  out  in  the  rec- 
ord the  writ  of  venire  facias  for  the 
trial  jury  in  a  criminal  prosecution. 
Combs  V.  Commonwealth,  90  Va.  88, 
17  S.  E.  881. 

Warrants. — A  superior  court  has  a 
right  to  look  into  the  warrant  summon- 
ing the  magistrates  of  the  examining 
court,  which  is  part  of  the  record;  but 
not  into  the  warrant  of  commitment, 
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which    is    not    a    part    of    the    record. 

Com.  V.  John  M'Caul,  1  Va.  Cas.  271. 

Showing  as  to  Finding  of  Indictment. 

— Although  the  record  must  show  the 
finding  of  the  indictment,  it  need  not 
show  all  the  constituents  and  circum- 
stances of  the  offense  charged.  The 
record,  however,  should  not  describe 
an  offense  variant  from  that  charged  in 
the  indictment,  or  specify  any  insep- 
arable constituent  or  condition  that  is 
not  component  of  the  offense  set  forth 
in  the  indictment.  State  v.  Fitzpatrick, 
8  W.  Va.  707. 

Caption  of  Indictment. — The  caption 
of  an  indictment  is  a  part  of  the  record, 
though  no  part  of  the  indictment,  and 
may  be  looked  to  in  order  to  ascer- 
tain whether  the  inferior  court  had  ju- 
risdiction. Robinson  v.  Com.,  88  Va. 
900,  14  S.  E.  627. 

Consent  of  Accused  to  Adjournment 
of  Question  of  Law. — If  a  question  of 
law  in  a  criminal  prosecution  be  ad- 
journed from  a  circuit  superior  court 
to  this  court,  it  must  appear  by  the 
record  that  it  was  so  adjourned  with 
the  consent  of  the  accused.  Common- 
wealth V.  Reynolds,  4  Leigh  663. 

Notice  of  Motion. — Notice  of  a  mo- 
tion must  be  made  a  part  of  the  record 
by  bill  of  exceptions.  Beale  v.  Wilson, 
4  Munf.  380. 

Affidavit  in  Support  of  Motion. — An 
affidavit  filed  in  support  of  a  motion  for 
a  continuance  which  was  overruled,  is 
not  a  part  of  the  record,  unless  it  be 
made  so  by  a  bill  of  exceptions.  Gar« 
land  V.  Bugg,  1  Hen.  &  M.  374. 

Pleadings — Rejection. — If  a  rejected 
plea  is  by  order  of  the  court  made  a 
part  of  the  record,  and  the  order  book 
shows  that  its  rejection  was  excepted 
to,  the  supreme  court  of  appeals  will 
review  the  action  of  the  court  in  reject- 
ing such  plea,  though  no  formal  bill  of 
exceptions  was  taken  to  the  rejection 
of  such  plea.  Sweeney  v.  Baker,  13  W. 
Va.   158. 

Allowance. — A  party  may  take  ad- 
vantage   in    the    appellate  court    of  an 


error  committed  by  the  trial  court  in 
permitting  a  plea  to  be  filed  where  the 
record  shows  that  such  party  objected 
to  the  filing  of  such  plea  in  the  trial 
court,  and  he  need  not  in  such  case 
take  a  bill  of  exceptions  or  except  to 
the  action  of  the  court  overruling  his 
objection.  Bank  v.  Kimberlands,  16  W. 
Va.  557;  Perry  v.  Horn,  22  W.  Va.  381. 

This  rule  is  equally  applicable  to  the 
filing  of  a  replication.  Bank  v.  Show- 
acre,  26  W.  Va.  50. 

Joinder  of  Issue. — A  defendant 
craves  oyer  of  a  conditional  bond,  and 
pleads  conditions  performed;  the  plain- 
tiff replies,  and  states  the  breaches  of 
the  condition,  concluding  the  replica- 
tion with  a  verification;  the  record  then 
states  that  to  this  replication  the  de- 
fendant pleaded  the  general  issue;  and 
it  appears  that  the  evidence  submitted 
to  the  jury  was  such  evidence  as  would 
have  been  proper,  if  there  had  been  a 
formal  traverse  of  the  replication  and 
issue  joined  thereon.  This  court  will 
interpret  the  entry  on  the  record  book 
as  meaning  that  the  defendant  rejoined 
to  the  replication  generally;  and  after 
verdict  the  issue  must  be  held  to  have 
been  sufficiently  well  made  to  sustain 
the  verdict  and  judgment  thereon.  B. 
&  O.  R.  Co.  V.  Bitner,  15  W.  Va.  455. 

Grounds  of  Demurrer. — Where  the 
grounds  of  demurrer  in  an  action  at 
law  have  been  stated  in  writing,  in 
accordance  with  the  statute,  but  they 
are  not  copied  into  the  record,  the 
appellate  court  will  treat  the  case  as  if 
there  had  been  no  demurrer.  Lane  v. 
Bauserman,  103  Va.  146,  48  S.  E.  857. 

Evidence. — To  make  available  in  the 
appellate  court  an  objection  taken  dur- 
ing the  trial  to  the  admission  of  evi- 
dence, the  point  must  be  made,  and 
properly  saved  by  some  bill  of  excep- 
tion. It  is  not  enough  merely  to  note 
the  objection  and  exception  in  the 
certificate  of  evidence.  State  v.  Harr, 
38  W.  Va.  58,  17  S.  E.  794;  Poling  v, 
Ohio  River  R.  Co.,  38  W.  Va.  645,  18 
S.   E.   782. 
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Where  the  record  contains  no  cer- 
tificate of  the  evidence,  or  of  the  facts 
proved,  the  appellate  court  can  not  re- 
view the  rulings  of  the  trial  court  as  to 
the  admission  or  the  rejection  of  evi- 
dence, or  the  rejection  of  evidence,  or 
the  giving  or  the  refusal  of  instruc- 
tions. Vawter's  Case,  87  Va.  245,  12 
S.  E.  339;  Anthony  v.  Commonwealth, 
88  Va.  847,  14  S.  E.  834. 

A  writ  of  error  to  a  judgment  of  the 
circuit  court  for  assigned  errors  in- 
volving the  evidence  alone,  which  is 
not  certified  or  in  any  manner  made 
part  of  the  record,  will  be  dismissed  as 
improvidently  awarded.  Craft  v.  Mann, 
46  W.  Va.  478,  33  S.  E.  260;  Richardson 
V.  McConanghey,  52  W.  Va.  372,  43  S. 
E.  124. 

Parties  agree  to  dispense  with  a  trial 
by  jury  and  refer  the  whole  matter  of 
law  and  fact  to  the  judgment  of  the 
court  under  the  act,  Va.  Code,  ch.  162, 
§  9,  p.  629;  and  all  the  evidence  is  stated 
on  the  record,  though  no  exception  is 
taken  to  the-  judgment  of  the  court. 
Held,  that  it  sufficiently  appearing  that 
the  evidence  was  intended  to  be  a  part 
of  the  record,  it  will  be  so  considered, 
though  there  was  no  exception.  Mitch- 
ell, etc.,  V.  Baratta,  17  Gratt.  445. 

In  the  absence  of  a  bill  of  exceptions, 
making  the  evidence  of  facts  proved 
on  the  trial  a  part  of  the  record,  the 
appellate  court  will  presume  that  the 
judgment  of  the  court  below  was 
proper.  Todd  v.  Gates,  20  W.  Va.  464. 
See  the  title  BILL  OF  EXCEP- 
TIONS. 

Demurrer  to  Evidence. — If  a  record 
entry  shows  that  the  defendant  de- 
murred in  writing  to  the  plaintiff's  evi- 
dence, and  that  the  plaintiff  Joined 
therein,  it  is  a  sufficient  entry  to  make 
the  written  demurrer  a  part  of  the  rec- 
ord. Seldomridge  v,  C.  &  O.  R.  Co., 
46  W.  Va.  569,  33  S.  E.  293. 

A  demurrer  to  the  evidence  is  a  part 
of  the  record  and  no  bill  of  exception 
is  necessary,  but  the  filing  of  such  bill 
will    not    prevent    the    supreme    court 


from  reviewing  the  ruling  of  the  trial 
court  on  the  demurrer.  C.  &  O.  R.  Co. 
V.  Pierce,  103  Va.  99,  48  S.  E.  534. 

Depositions. — When  a  court  excludes 
as  evidence  portions  of  a  deposition, 
which  has  been  read  to  the  jury,  it 
should  designate  clearly  the  parts  of 
the  deposition  excluded,  and  if  it  fails 
to  do  so,  and  it  is  a  matter  of  con- 
jecture as  to  what  portions  of  such 
deposition,  the  court  intended  to  ex- 
clude, the  appellate  court  will  decide 
the  case,  as  though  no  part  of  such 
deposition  had  been  excluded.  Board 
V.  Cain,  28  W.  Va.  758. 

Instructions. — An  instruction  to  be 
reviewed  in  the  appellate  court,  must  be 
made  a  part  of  the  record  by  bill  of 
exceptions.  Ferguson  v.  Wills,  88  Va. 
136,  13  S.  E.  392. 

The  judgment  of  a  trial  court  setting 
aside  a  verdict  on  the  ground  that  it  was 
contrary  to  the  law  and  the  evidence, 
can  not  be  reviewed  on  appeal  when 
the  instructions  given  are  not  made  a 
part  of  the  record.  The  supreme  court 
can  not,  in  the  absence  of  the  in- 
structions, assume  that  they  were  free 
from  objection,  or  pass  at  all  upon  that 
ground  for  setting  the  verdict  aside. 
Rocky  Mount  Trust  Co.  v.  Price,  103 
Va.  298,  49  S.  E.  73. 

Error  based  on  the  giving  or  refusal 
of  instructions  ought  to  be  shown  by 
bill  of  exceptions  giving  the  instruc- 
tions and  enough  of  the  evidence  to 
show  whether  they  were  proper;  but 
where  the  record  otherwise  identifies 
the  instruction,  and  shows  an  excep- 
tion, and  the  whole  evidence  appears, 
that  will  suffice,  without  such  bill  <>f 
exceptions.  Hughes  v.  Frum,  41  W. 
Va.  445,  23  S.  E.  604. 

Where  the  record  does  not  show 
whether  certain  instructions  made  part 
of  the  record  were  given  or  refused, 
the  appellate  court  can  not  consider 
them.  Hargreaves  v.  Kimberly,  26  W. 
Va.  787. 

When  a  bill  of  exceptions  does  not 
set  out  sufficient  facts  to  show  the  per- 


510 


APPEAL   AND   ErROR 


tinency  of  the  instruction,  the  appel- 
late court  will  not  undertake  to  decide 
whether  the  court  did  right,  or  wrong, 
in  refusing  to  give  the  instruction. 
Patton  V.  Navigation  Co.,  13  W.  Va. 
259. 

Dissatisfaction  of  Court  with  Ver- 
dict.— If  the  court,  before  which  the 
issues  are  tried,  is  dissatisfied  with  the 
verdict,  this  dissatisfaction  must  be 
certified  on  the  record  by  the  court; 
of  if  refused,  it  should  be  put  on  the 
record  by  a  bill  of  exceptions;  it  is  not 
to  be  supplied  by  affidavit,  especially  of 
counsel  in  the  cause.  Stannard  v. 
Graves,  2  Call  369. 

Entries  in  Private  Memorandum 
Book  of  Retired  Judge  or  Clerk.— En- 
tries in  the  private  memorandum  book 
of  a  judge  no  longer  in  office  and  en- 
tries on  the  docket  of  a  clerk  no  longer 
in  office  are  not  parts  of  the  record. 
Ruffner  v.  Hill,  21  W.  Va.  152. 

b.  Effect  of  Certificate  of  Clerk. 

Nothing,  not  made  part  of  the  record 
by  bill  of  exceptions  or  by  order  of  the 
court,  can  be  regarded  as  such  by  the 
appellate  court.  The  clerk  can  not  add 
to  or  detract  from  the  record  and  his 
certificate  that  a  deposition  or  other 
paper  copied  by  him  was  evidence 
whereon  the  judgment  was  founded, 
does  not  make  them  part  of  the  record. 
Roanoke  Land  &  Imp.  Co.  v.  Karn  & 
Hickson,  80  Va.  589;  Watson  v.  Com., 
85  Va.  867,  9  S.  E.  418. 

The  evidence  produced  upon  a  trial 
can  only  be  known  and  reviewed  in  the 
appellate  court  by  its  being  spread 
upon  the  record  by  a  bill  of  exceptions, 
or  by  the  certificate  of  the  judge  him- 
self. It  is  not  the  province  of  the  clerk 
to  "  M  anything  to  the  record;  and  his 
certiilcate,  that  certain  papers  copied 
by  him  in  the  transcript  were  read  and 
filed,  can  not  be  received  as  evidence 
of  that  fact,  such  a  certificate  does  not 
make  the  papers  a  part  of  the  record; 
nor  does  the  certificate  of  counsel 
afford    any    evidence    of    opinions    ex- 


pressed, or  evidence  given,  at  the  trial. 
Bowyer  v.  Chesnut,  4  Leigh  2. 

As  the  clerk  can  add  nothing  to  the 
record  agreed  facts  copied  by  him  into 
the  record  and  certified  as  the  facts, 
whereon  the  judgment  rested,  can  not 
be  considered  in  the  court  of  appeals 
and  the  case  can  not  be  reviewed  in  the 
absence  of  a  bill  of  exceptions  to  the 
supposed  errors  of  the  trial  court 
Johnson  v.  Norton  Land  &  Imp.  Co., 
90  Va.  267,  18  S.  E.  36. 

Where  the  order  of  the  lower  court 
sets  out  that  a  bond  was  executed  in 
conformity  with  a  former  order  and 
acknowledged  and  certified,  such  bond 
is  a  part  of  the  record.  Beery  r. 
Homan,  8  Gratt.  48. 

Aliter  when  the  bond  is  not  men- 
tioned in  the  order  of  court.  Justices 
V.  Williamson,  12  Leigh  93. 

c.  Papers  Merely  Copied  into  the  Rec- 
ord. 

In  General. — Papers  inserted  in  the 
record  by  the  clerk,  can  not  be  con- 
sidered as  part  of  the  record,  unless 
they  are  made  so  by  the  party  wishing 
to  avail  himself  of  them.  Cunningham 
V.  Mitchell,  4  Rand.  189. 

Facts  copied  into  the  transcript  by 
the  clerk  but  not  made  a  part  of  the 
record  by  bill  of  exceptions  or  other- 
wise, are  not  a  part  of  the  record. 
Wright  V.  Wood,  88  Va.  1037,  14  S. 
E.  914. 

A  plea  and  answer  copied  into  the 
record  by  the  clerk,  no  order  of  the 
court  having  been  entered  in  the  cause 
permitting  them,  or  either  of  them,  to 
be  filed,  nor  any  order  or  decree  recog- 
nizing them  as  filed,  are  not  a  part  of 
the  record  and  can  not  be  considered 
by  this  court.  Park  v.  Petroleum  Co., 
25  W.  Va.  108. 

A  demurrer  copied  into  the  record 
by  the  clerk,  no  order  or  decree  of  the 
court  having  been  entered  in  the  cause 
tendering  or  filing  the  same,  nor  in 
any  manner  recognizing  it  as  tendered 
or  filed,  is  not  a  part  of  the  record  and 
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can  not  be  considered  by  the  appellate 
court.  Building,  etc.,  Ass*n  v.  West- 
fall,  55  W.  Va.  305,  47  S.  E.  54. 

The  evidence  given  on  the  trial  of  an 
action  at  law  is  no  part  of  the  record 
unless  made  so  by  a  bill  of  exception, 
and,  though  copied  into  the  record  by 
the  clerk,  can  not  be  considered  by  this 
court,  nor  can  the  situation  be  reme- 
died by  a  certiorari,  as  there  is  no 
diminution  of  the  record.  West  v. 
Richmond  R.,  etc.,  Co.,  102  Va.  339,  46 
S.  E.  330. 

Bill  of  Exceptions. — Unless  that 
which  purports  to  be  a  bill  of  excep- 
tions and  copied  into  the  record  as 
such,  is,  by  some  order  or  memoran- 
dum of  the  trial  court  entered  on  the 
order  book,  made  a  part  of  the  record, 
the  court  of  appeals  can  not  regard  it 
or  treat  it  as  a  part  of  the  record  in  the 


shown  in  the  supreme  court.  Wells  v. 
Smith,  49  W.  Va.  78,  38  S.  E.  547. 

In  making  up  the  transcript  for  the 
appellate  court  papers  or  documents 
referred  to  in  and  made  parts  of  a  de- 
murrer to  evidence  or  bills  of  excep- 
tions should  be  plainly  identified;  and 
great  care  should  be  taken  to  have  the 
transcript  so  copied  and  arranged  as 
to  show  clearly  what  are  legally  parts 
of  it,  in  order  that  the  appellate  court 
can  ascertain  certainly  and  without 
doubt  or  conjecture  the  questions 
really  presented  for  its  determination. 
State  V.  Ripple,  27  W.  Va.  211. 

Deposition. — Nor  is  a  deposition  a 
part  of  the  record  in  the  absence  of  a 
bill  of  exceptions,  though  copied  in 
the  transcript  and  certified  by  the  trial 
court  and  clerk.  Johnson  v.  Norton 
Land  &  Imp.  Co.,  90  Va.  267,  18  S.  E. 


case,  but  will  wholly  disregard  it.  Bank  i  36.         ^         ,        .         .  . 

The  fact  that  depositions  taken  prior 

to  the  decision  of  the  court  to  be  read 


V.  Showacre,  26  W.  Va.  53;  Pegram  v. 
Stortz,  31  W.  Va.  220,  6  S.  E.  485;  Win- 
ters  V.  Null,  31  W.  Va.  450,  7  S.  E. 
443;  Phelps  v.  Smith,  16  W.  Va.  522. 
See  the  title  BILL  OF  EXCEP- 
TIONS. 

A  paper  purporting  to  be  a  bill  of 
exceptions,  and  copied  into  the  record 
as  such,  will  not  be  regarded  or  treated 
by  the  appellate  court  as  a  part  of  the 
record,  unless  the  record  shows  that 
it  was  by  some  order  or  memorandum 
entered  on  the  order  book  of  the  trial 
court,  made  a  part  of  the  record. 
Koontz  V.  Koontz,  47  W.  Va.  31,  34  S. 
E.    752. 

Where  no  formal  bills  of  exception 
appear  from  the  record  to  have  been 
filed  to  any  ruling  which  was  made 
prior  to  the  rendition  of  the  verdict,  all 
exceptions,  or  points  saved,  during  the 
trial,  must  be  considered  as  having 
been  abandoned,  Trumbo  v.  Street 
Car  Co.,  89  Va.  780,  17  S.  E.  124; 
Whalen  v.  Commonwealth,  90  Va.  544, 
19  S.  E.  182. 

Where  a  bill  of  exceptions  or  any 
document  in  the  record  on  appeal  is 
not   a   part   thereof,   the   fact   may   be 


at  the  trial  are  found  among  the  papers 
of  the  cause  and  copied  into  the  rec- 
ord by  the  clerk,  is  not  sufficient  to 
authorize  the  court  of  appeals  to  con- 
sider such  depositions  as  having  been 
given  in  evidence  before  the  court  be- 
low at  the  hearing  of  the  case,  where 
they  are  not  certified  and  made  a  part 
of  the  record  by  bill  of  exceptions  or 
otherwise.  Ramsburg  v.  Erb,  16  W. 
Va.  777. 

Instructions.  —  Instructions  copied 
into  the  record,  when  there  is  no  bill 
of  exceptions  or  order  of  the  court  re- 
ferring to  them,  will  not  be  regarded 
as  any  part  of  the  record.  Winters  v. 
Null,  31  W.  Va.  450,  7  S.  E.  443; 
Trump  V,  Coal  Co.,  46  W.  Va.  238,  32 
S.   E.   1035. 

Certificate  of  Overruling  of  Demur- 
rer.— Where  there  is  copied  by  the 
clerk  in  the  record  a  certificate,  signed 
by  the  judge,  stating,  that  a  demurrer 
to  a  declaration  had  been  filed  and 
overruled  by  the  court.  hvX  that  the 
clerk  had  not  entered  the  luing  of  the 
demurrer  on  the  record,  this  memoran- 
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dum  is  no  part  of  the  record.    Sweeney 
V,  Baker,  13  W.  Va.  158. 

Amended  Declaration. — ^Where  an 
amended  declaration,  in  an  action  of 
ejectment,  whereby  a  new  party  plain- 
tiff is  introduced,  is  copied  into  the 
record  by  the  clerk,  but  no  order  of 
the  court  had  been  entered  permitting 
it  to  be  filed,  nor  any  order  in  any 
manner  recognizing  it  as  filed,  such 
amended  declaration  is  no  part  of  the 
record,  though  it  was  placed  among 
the  papers  of  the  case  in  the  court  be- 
low, and  indorsed  by  the  clerk  as  filed 
on  a  particular  day.  Williams  v.  Ew- 
art,  29  VV.  Va.  659,  2  S.  E.  881. 

Papers  Not  Before  Trial  Court.— The 
court  of  appeals  can  not  consider  pa- 
pers that  were  not  before  the  trial 
court  at  the  time  its  decree  was  en- 
tered, and  were  filed  with  the  papers 
of  the  cause,  without  authority,  after 
the  adjournment  of  the  term  at  which 
the  decree  appealed  from  was  entered. 
Anderson  v.  Mossy*  Creek,  etc.,  Co., 
100  Va.  420,v  41  S.  E.  854. 
3.    Record  in  Chancery. 

Generally. — Papers  upon  which  a 
cause  was  not  heard  in  the  trial  court 
constitute  no  part  of  the  record  of  the 
cause,  and  can  not  be  considered  in  the 
appellate  court.  Florance  v.  Morien,  98 
Va.  26,  34  S.  E.  890. 

Reference  in  Decree  Sufficient. — 
Where  a  plea  or  answer  is  referred  to 
in  a  decree  or  order  in  chancery  as  hav- 
ing come  under  the  cognizance  of  the 
court,  either  for  the  purpose  of  filing 
or  rejecting  it,  it  thereby  becomes  a 
part  of  the  record,  and  no  further  ac- 
tion, by  way  of  exception  or  other- 
wise, is  necessary  upon  the  part  of 
the  defendant  to  enable  him  to  prose- 
cute an  appeal  upon  the  rejection  of  his 
plea  or  answer.  Barrett  v.  McAllister, 
z:y  W.  Va.  103,  12  S.  E.  1106. 

If  the  opinion  of  the  trial  judge  is 
referred  to  in  the  decree  deciding  the 
cause  as  setting  forth  the  reason  for 
his  decision,  it  becomes  a  part  of  the 
record,  and  it  is  proper  to  copy  it  as 


a  part  of  the  record  certified  to  the 
appellate  court.  Todd  v.  Sykes,  97  Va. 
143,  33  S.  E.  517. 

Although  an  answer  was  not  regu- 
larly filed  yet  if  the  final  decree  recite 
it  as  one  of  the  papers  upon  which  the 
cause  was  heard,  it  is  a  part  of  the  rec- 
ord.    Rosset  V.  Greer,  3  W.  Va.  1. 

If  the  caption  of  the  decree  names, 
as  defendants  to  the  cause,  certain  per- 
sons whose  answers  are  filed,  and  the 
decree  states  that  the  cause  was  heard 
upon  the  bill,  answers  and  exhibits,  it 
may  be  inferred  that  the  answers  of 
those  persons  were  noticed  by  the 
court.     Pickett  v.  Chilton,  5  Munf.  467. 

The  clerk's  stating  in  the  transcript 
of  the  record  that  certain  answers, 
which  are  filed,  and  copied  in  such 
transcript,  vyere  not  noticed  by  the 
court,  is  not  to  be  relied  upon  by  the 
appellate  court,  if  the  contrary  may 
be  inferred  from  the  decree  itself. 
Pickett  V.  Chilton,  5  Munf.  467. 

Mention  in  Other  Pleadings. — Where 
pleadings  are  found  in  the  record  and 
are  mentioned  in  the  other  pleadings 
as  having  been  filed,  at  a  time  when, 
had  they  not  been  filed,  there  was  am- 
ple time  to  file  them  and  in  none  of 
the  answers  is  it  denied  that  they  had 
been  filed  and  the  parties  were  repre- 
sented by  counsel  at  the  taking  of  the 
depositions,  such  pleadings  will  be 
held  parts  of  the  record.  Smith  v. 
Profitt,  82  Va.  832,  1  S.  E.  67. 

Order  of  Judge  Not  Sufficient  —Va. 
Code,  §  3459,  authorizes  selections 
from  the  completed  record,  and  not 
additions  after  final  decision;  hence  a 
deed  placed  among  the  papers,  with- 
out being  filed  or  referred  to  in  the 
proceedings,  becomes  no  part  of  the 
record  on  appeal  by  being  copied  into 
the  transcript  by  order  of  the  judge 
under  said  section.  Barksdale  v.  Par- 
ker, 87  Va.  141,  12  S.  E.  344. 

Certificate  of  Clerk.— The  certificate 
of  the  clerk  that  a  certain  paper  was 
found  among  the  papers  in  a  cause  can 
not  make  such  paper  a  part  of  the  rec- 
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ord,  and  if  it  docs  not  appear  anywhere 
in  the  record  to  have  been  relied  on, 
it  can  not  be  treated  as  a  part  of  the 
record.  Offtendinger  v.  Ford,  86  Va. 
917,  12  S.  E.  1. 

So  where  a  special  replication  is  not 
shown  by  the  record  to  have  been  filed, 
the  certificate  of  the  clerk  to  that  ef- 
fect is  not  sufficient.  Sims  v.  Bank  of 
Charleston,  8  W.  Va.  274. 

Although  deeds  are  not  specified  in 
the  bill  or  order  book  as  exhibits  and, 
so  far  as  appears,  were  not  endorsed  as 
such,  where  they  are  in  the  transcript 
of  the  record,  certified  by  the  clerk, 
they  must  be  regarded  as  exhibits  re- 
cited in  the  decree,  as  read  on  the 
hearing.  "The  clerk,  under  the  super- 
vision of  the  court,  must  ascertain  the 
papers  filed  in  the  case  or  referred  to 
in  the  order  book,  as  a  part  of  the  rec- 
ord; though  where  the  papers  are  iden- 
tified, whether  they  may  be  considered 
as  properly  a  part  of  the  record,  the 
court  alone  decides."  Warren  v.  Syme, 
7  W.  Va.  474,  494*  Turnbull  v.  Clifton 
Coal   Co.,  19  W.   Va.   299. 

Papers  Merely  Copied  into  the  Rec- 
ord.— Where  advertisements  to  rent 
are  not  referred  to  in  the  special,  com- 
missioner's report,  or  in  decree  of  sale 
subsequently  ordered,  they  will  not, 
though  copied  into  the  record,  be  con- 
sidered part  thereof  on  appeal.  Mus- 
tain  V.  Pannill,  86  Va.  33,  9  S.  E.  419. 

Depositions. — Where  depositions  are 
copied  into  the  transcript  of  the  record 
of  a  chancery  suit,  with  a  memoran- 
dum of  the  clerk  that  they  had  been 
filed  in  the  cause,  but  are  not  referred 
to  or  recognized  in  any  order  or  de- 
cree, nor  does  it  appear  in  any  m  iner 
that  they  were  read  on  the  hearing  of 
the  cause,  and  they  do  not  tend  to 
support  the  decree  appealed  from;  such 


where  the  bill  recited  that  the  cause 
came  on  to  be  heard  on  the  "bills, 
answers,  exhibits  and  awards,"  saying 
nothing  of  the  commissioner's  report 
and  depositions  the  court  said  "it  would 
seem  that  they  were  no  part  of  the 
record,"  but  declined  to  express  itself 
definitely. 

In  Shumate  v.  Dunbar,  6  Munf.  430, 
it  was  held  that  where  a  decree  recites 
that  the  hearing  was  on  the  "bill,  an- 
swers and  exhibits"  depositions  con- 
tained in  the  record  must  be  under- 
stood to  have  been  excluded,  it  not 
appearing  that  any  notice  of  the  time 
and  place  of  taking  the  depositions  had 
been  given  and  the  court  of  appeals 
will  not  consider  them,  and  the  an- 
swer, denying  the  equity  on  the  bill, 
and  not  being  impunged  by  the  exhib- 
its, a  decree  in  favor  of  the  plaintiff 
should  be  reversed  and  the  bill  dis- 
missed. Camden  v.  Raymond,  9  W. 
Va.  680,  690;  Hilleary  v.  Thompson,  11 
W.  Va.  113. 

But  in  Day  v.  Hale,  22  Gratt.  146,  it 
was  held  that  where  in  such  a  case  the 
record  shows  that  both  parties  were 
present  at  the  taking  of  the  deposi- 
tions and  cross  examined  each  other's 
witnesses  and  it  appearing  from  the 
entry  of  the  clerk  that  the  depositions 
were  filed  in  the  cause  before  the  hear- 
ing, and  the  decree  being  evidently 
founded  upon  the  evidence,  it  is  fair  to 
presume  that  it  was  a  clerical  omission 
in  drawing  the  decree  and  that  the 
cause  was  heard  upon  the  depositions, 
and  the  court  of  appeals  may  read  and 
consider  such  depositions  in  reviewing 
the  decree  appealed  from.  Renick  v. 
Ludington,  20  W.  Va.  511,  533. 

And  in  Turnbull  v,  Clifton  Coal  Co., 
19  W.  Va.  299,  309,  it  was  held  that 
it  was  not  necessary  for  it  to  appear 
that  both  parties  were  present  at  the 


depositions  are  no  part  of  the  record    ^^^^^^  ^^  ^^e  depositions  and  cross  ex- 


and  can  not  be  considered  by  the  ap- 
pellate court.  Bloss  V.  Hull,  27  W.  Va. 
503. 

In  Nelson  v.  Cornwell,  11  Gratt.  724, 


amined  each  other's  witnesses,  if  it 
appears  that  the  defendants  had  rea- 
sonable notice  of  the  time  and  place 
of  taking  the  depositions. 
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Deposition  Not  Filed  Till  after  Ap- 
peal  Is  Taken.— In  Auditor  v.  Pauly, 
5  Call  331,  a  deposition  taken  before 
the  decree  was  pronounced  in  the  court 
of  chancery,  but  not  f^led  until  after 
an  appeal  was  taken  from  the  decree, 
was  received  by  the  court  of  appeals. 

Order  of  Publication.  —  In  many 
cases  the  affidavit  of  nonresidence,  the 
award  of  the  order  of  publication,  and 
the  proof  of  its  due  execution,  appear 
as  part  of  the  record,  and  in  this  way 
the  appellate  court  can  readily  see  that 
due  publication  has  been  made.  But 
this  is  not  the  only  mode  in  which  it 
may  be  made  to  appear  to  the  appellate 
court.  It  has  been  held  to  be  suffi- 
cient where  the  decree  states  that  pub- 
lication had  been  duly  made.  Craig 
v.  Sebrell,  9  Gratt.  131;  Hunter  v.  Spots- 
wood,  1  Wash.  145;  Gibson  v.  White, 
3  Munf.  94. 

In  the  case  of  Hunter  v.  Spotswood, 
1  Wash.  145,  the  decree  was  reversed 
and  the  cause  remanded,  because  the 
fact  of  publication  nowhere  appeared 
in  the  record;  and  the  chancellor  hav- 
ing amended  his  decree  by  stating  that 
evidence  of  publication  was  before  him, 
the  cause  went  back  to  the  court  of 
appeals,  and  the  decree  was  there  af- 
firmed.    Craig  V.  Sebrell,  9  Gratt.  131. 

When  a  case  is  reversed  by  the  court 
of  appeals  and  remanded  to  the  circuit 
court,  because  it  does  not  appear  af- 
firmatively that  the  order  of  publica- 
tion in  the  cause  had  been  posted  as 
required  by  law.  if  said  order  of  publi- 
cation had  been  published  and  posted 
as  required  by  law,  the  defect  may  be 
cured,  after  the  case  is  returned  to  the 
circuit  court,  by  an  affidavit  of  the 
party  who  posted  said  order  being  filed 
in  the  cause.  McCoy  v.  McCoy,  33  W. 
Va.  60,  10  S.  E.  19. 

Though  the  chancellor  ordered  that 
publication  be  made,  yet  the  execution 
of  that  order  is  not  to  be  presumed, 
unless  there  be  evidence  of  it  in  the 
record.  Hunter  v.  Spotswood,  1  Wash. 
145. 


And  a  certificate  from  the  clerk  of 
the  high  court  of  chancery,  stating 
that  due  publication  had  been  made  is 
not  sufficient.  Hunter  v.  Spotswood,  1 
Wash.  145. 

Bond  Filed  after  Decree. — A  bond 
filed  after  the  entry  of  a  decree  ap- 
pealed from  is  no  part  of  the  record, 
and  can  not  be  considered  on  appeal. 
Anderson  v.  Mossy  Creek  Woolen 
Mills  Co.,  100  Va.  420,  41   S.   E.  854. 

Proceedings  upon  an  Issue  out  of 
Chancery.  —  Upon  a  trial  at  law 
of  issues  out  of  chancery,  excep- 
tions are  filed  to  opinions  of  tht 
court,  and  made  part  of  the  rec- 
ord; the  court  of  law  certifies  the 
verdict,  but  it  does  not  expressly  cer- 
tify, nor  is  it  asked  to  certify,  the  ex- 
ceptions. Held,  all  the  proceedings 
upon  the  trial  of  the  issues,  spread 
upon  the  record  thereof,  constitute  part 
of  the  certificate  o*  the  verdict,  an« 
with  it  become  i  art  of  the  chancery- 
record.  Watkins  v.  Carlton,  10  Leigh 
560. 

Endorsement  of  Exceptions  to 
Commissioner's  Report. — When  excep- 
tions to  a  report  of  a  commissioner 
are  filed  in  a  cause,  ordinarily  the  clerk 
should  endorse  thereon  the  time  when 
filed,  or  otherwise  something  should 
appear  by  which  the  appellate  court 
may  be  able  to  identify  the  exceptions 
passed  upon  by  the  court  below.  But 
for  the  purpose  of  identifying  the  ex- 
ceptions the  appellate  court  may  look 
into  the  whole  record.  McClaskey  v. 
O'Brien,  16  W.  Va.  791. 

Proposed  Amendment  to  Bill. — Al- 
though a  decree  dismissing  a  bill  for 
want  of  equity  shows  that  leave  was 
asked  to  amend  the  bill  and  was  re- 
fused, the  appellate  court  will  not  re- 
verse the  decree  when  the  record  fails 
to  disclose  in  what  respect  the  com- 
plainant proposed  to  amend.  Reid  v. 
Norfolk  City  R.  Co.,  94  Va.  117,  26  S. 
E.  428. 
4.    Amendment  of  Record  after  Tenn 

In  Lower  Court. — An  amendment  of 
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the  record  made  after  the  end  of  the 
term  is  no  part  of  the  record.  Sydnor 
V.  Burke,  4  Rand.  161. 

The  order  book  is  to  be  looked  to 
as  containing  the  true  record,  hence, 
if  an  entry  be  made  in  the  minute 
book  of  the  clerk  of  a  district  court, 
and  part  of  it  be  omitted  in  the  order 
book  signed  by  the  judge,  the  order 
book  cannot  be  amended  from  the 
minutes  after  the  term  at  which  the 
proceedings  were  had.  Cogbill  v.  Cog- 
bill,  2  Hen.  &  M.  467. 

In  Appellate  Court.— No  amendment 
of  the  record  can  be  permitted  in  the 
appellate  court  upon  a  writ  of  error. 
Lumber  Co.  v.  Brooks,  46  W.  Va.  732, 
34  S.  E.  921. 

Where  a  court  record  has  been  al- 
tered, it  can  be  restored  only  in  such 
court,  and  not  in  the  supreme  court 
on  writ  of  error  or  appeal.  Wells  v. 
Smith,  49  W.  Va.  78,  38  S.  E.  547. 

Additional  record  evidence  can  not 
be  filed  in  the  court  of  appeals;  that 
court  is  confined  to  the  record  made 
up  in  the  lower  court.  Clark  v.  Say- 
ers,  48  W.  Va.  33,  35  S.  E.  882. 

Amendments  of  the  records  of  the 
circuit  court  in  pending  appeal  cases, 
can  not  be  made  in  this  court,  but  ap- 
plication for  such  amendments  must 
be  made  to  the  circuit  court.  Omis- 
sions of  the  clerk  in  copying  such 
records  may  be  supplied  by  certiorari, 
and  papers  not  parts  of  such  record, 
by  mistake  copied  therein,  will  be  dis- 
regarded if  apparent  from  the  record 
or  on  his  certificate  of  the  fact.  James 
V.  Gott,  55  W.  Va.  223,  47  S.  E.  649. 

"This  court  acts  on  the  record  as 
made  by  the  circuit  court  and  will  not 
entertain  motions  to  amend  it  as  so 
made,  but  such  motions  must  be  ad- 
dressed to  the  circuit  court,  and  such 
amendments  if  proper,  made  in  such 
court.  McClure-Mabie  Lumber  Co.  v. 
Brooks,  46  W.  Va.  732,  34  S.  E.  921." 
James  v.  Gott,  55  W.  Va.  223,  47  S.  E. 
649. 
6.   Distinction  of  Record. 

Section  3376  of  the  Code  of  Virginia 


is  as  follows:  "If,  in  any  cause,  the 
original  papers  therein,  or  any  of  them, 
or  the  record  for  or  in  an  appellate 
court,  or  any  paper  filed  or  connected 
with  such  record,  be  lost  or  destroyed, 
the  court  wherein  the  case  is,  or  .in 
which  it  would  or  ought  to  be,  but 
for  such  loss  or  destruction,  may 
docket  the  same;  and,  on  affidavit  of 
such  loss  or  destruction,  the  case  may 
be  proceeded  in,  heard,  and  determined 
upon  an  authenticated  copy  of  what  is 
lost  or  destroyed,  or  proof  of  the  con- 
tents thereof,  or  upon  proof  of  so 
much  of  the  contents  thereof  as  may 
enable  the  court  to  proceed  in,  hear 
and  determine  the  case,  and  make  such 
entry,  order,  or  decree  therein  as  if 
the  papers,  or  any  of  them,  had  not 
been  lost  or  destroyed."  Hudson  v. 
Yost,  88  Va.  347,  13   S.   E.  436. 

It  is  sufficient  compliance  with  Va. 
Code,  §  3376,  where  sworn  bill  alleges 
and  answer  admits  the  destruction  of 
the  original  papers  in  a  cause  wherein 
was  a  decree  for  sale  of  certain  lands, 
and  there  is  filed  a  certified  copy  of 
the  papers  from  supreme  court,  where 
the  cause  was  on  appeal;  and  an  in- 
junction will  not  lie  to  such  sale  on  the 
ground  that  "no  affidavit  of  the  de- 
struction was  filed."  Hudson  v.  Yost, 
88  Va.  347,  13  S.   E.  436. 

Where  the  record  has  been  burnt 
pending  an  appeal,  the  facts  as  to  the 
bill  of  exceptions  and  the  consumma- 
tion of  the  appeal  by  the  execution  of 
the  appeal  bond  under  the  provisions 
of  the  statute,  1  Rev.  Va.  Code,  ch. 
130,  m"^ht  be  ascertained  and  then  it 
is  p:  sj^ihle  the  transcript  of  the  evi- 
dence obtained  might  be  acted  on  by 
the  court  of  appeals.  Newcomb  v. 
Drummond.  4  Leigh  57.  See  the  title 
LOST  INSTRUMENTS  AND  REC- 
ORDS. 

H.    CERTIORARI. 

As  an  Auxiliary  Writ. — Certiorari, 
as  an  auxiliary  writ,  used  by  appellate 
courts  to  present  to  them  for  decision 
of   errors   assigned,  the   record  in   the 
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court  below,  as  it  in  truth  exists 
there,  is  a  remedial  writ  belonging  to 
such  courts  under  the  common  law, 
without  any  statute,  and  its  office 
should  not  be  hampered  by  too  strict 
construction.  State  v.  Tingler,  32  W. 
Va.  546,  9  S.  E.  935. 

Function. — A  writ  of  certiorari  is 
effectual,  on  suggestion  in  the  court  of 
appeals  of  diminution  of  the  record, 
to  bring  to  said  court  the  true  and 
correct  record  as  it  is  in  the  court  be- 
low, no  matter  in  what  respect  the 
transcript  as  certified  in  the  first  in- 
stance, may  vary  from  or  misrepre- 
sent such  record.  State  v,  Tingler,  32 
W.  Va.  546,  9  S.  E.  935;  Terrell  v, 
Ladd,  2  Wash.  150.  See  the  title  CER- 
TIORARI. 

VIIL  Bonds. 

A.   SUSPENSION  BOND. 

In  Virginia,  §  4,  ch.  178,  of  the  Code 
of  1873,  enacts  that,  "at  the  instance 
of  any  person  who  desires  to  present 
a  petition  for  an  appeal,  writ  of  error,- 
or  supersedeas,  the  court  in  which  the 
judgment,  decree  or  order  is,  may,  dur- 
ing the  term  at  which  it  is  rendered  or 
made,  or  the  judge  rendering  such 
judgment,  order  or  decree,  may,  within 
sixty  days  after  such  term  is  ended, 
make  an  order  suspending  the  execu- 
tion of  such  judgment,  decree  or  order, 
for  a  reasonable  time  to  be  specified 
in  such  order,  when  such  person  shall 
give  bond,"  etc.  Yost  v.  Porter,  80 
Va.  855. 

Where,  in  case  of  upset  bid  and  con- 
ditional setting  aside  of  sale  and  sus- 
pension of  decree  of  sale  to  a  certain 
period  in  order  to  give  an  upset  bid- 
der opportunity  to  comply  with  the 
conditions  of  resale,  he  applies  to  the 
judge  in  vacation  for  an  extension  of 
such  suspension,  in  order  to  give  time 
to  apply  for  appeal  and  supersedeas, 
and  the  judge  delays  acting  on  such 
application  till  after  the  period  within 
which  compliance  was  permissible, 
such   action  of  the  judge  can  not   be 


corrected     by     the     appellate      court. 
Yost  V,  Porter,  80  Va.  855. 

In  West  Virginia  at  the  instance  of  any 
person  who  desires  to  present  a  peti- 
tion for  an  appeal  from,  or  writ  of  er- 
ror or  supersedeas  to,  any  judgment, 
decree  or  order,  the  court  in  which  the 
judgment,  decree  or  order  is,  may, 
during  the  term  at  which  it  is  ren- 
dered or  made,  or  if  it  be  in  a  circuit 
court,  any  circuit  judge  may,  within 
twenty  days  after  such  term  is  ended, 
upon  notice  in  writing  to  the  opposite 
party  (in  either  case  the  court  or  the 
judge  exercising  a  discretion),  make 
an  order  suspending  the  execution  of 
such  judgment,  decree  or  order  (for  a 
reasonable  time,  to  be  specified  in  such 
order)  when  such  person  shall  give 
bond  before  the  clerk  of  said  court,  in 
such  penalty  as  the  court  or  judge  may 
require,  with  a  condition  reciting  such 
judgment,  decree  or  order,  and  the  in- 
tention of  said  person  to  present  such 
petition,  and  providing  for  the  pay- 
ment of  all  such  damages  as  any  per- 
son may  sustain  by  reason  of  the  said 
suspension,  in  case  a  supersedeas  to 
such  judgment,  decree  or  order  should 
not  be  allowed  and  be  effectual  within 
the  time  so  specified.  W.  Va.  Code  of 
1889,  ch.  135,  §  3;  Swinburn  v.  Smith, 
15  W.  Va.  483. 

B.   APPEAL  BOND. 
1.    Necessity, 
a.  General  Rule. 

Both  in  Virginia  and  West  Virginia 
it  is  expressly  provided  by  the  Code, 
that  with  certain  exceptions,  an  appeal, 
writ  of  error,  or  supersedeas  shall  not 
take  effect  until  a  sufficient  bond  with 
prescribed  conditions  is  given.  Va. 
Code,  1873,  ch.  178;  Pollard's  Va. 
Code,  1904,  §  3470;  W.  Va.  Code.  1899, 
ch.  135,  §  14;  Morris  v.  Deshazo,  4 
Rand.  460;  Card  well  v.  Allen,  28  Gratt. 
184;  Reid  v.  Norfolk,  etc.,  R.  Co., 
94  Va.  117,  26  S.  E.  428;  Baltimore, 
etc.,  R.  Co.  V.  Vanderwarkcr,  19  W. 
Va.  265. 
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b.    Exceptions. 

(1)    Statutory  Provision. 

The  exceptions  to  the  requirement 
of  bond  are  limited  to  "cases  where  an 
appeal,  writ  of  error,  or  supersedeas, 
is  proper  to  protect  the  estate  of  a 
decedent,  convict  or  insance  person." 
W.  Va.  Code,  1899,  ch.  135,  §  14;  Va. 
Code,  19(J4,  §  3470;  Card  well  v,  Allen, 
28    Gratt.    184. 

(8)    Executors  and  Administrators. 

General  Rule. — The  statutes  requiring 
bond  and  security  upon  appeals  al- 
though general  in  terms  apply  only  to 
persons  appealing  in  their  own  right, 
not  to  executors  and  administrators. 
Shearman  v.  Christian,  1  Rand.  393. 

Executors  and  administrators  hav- 
ing given  security  for  their  administra- 
tion are  not  to  be  required  to  give 
security  on  obtaining  injunctions,  ap- 
peals, writs  of  error  or  supersedeas. 
Wilson  V.  Wilson,  1  Hen.  &  M.  15; 
Linney  v.  Holliday,  3  Rand.  1. 

This  is  true  though  the  statute  re- 
quiring such  bond  is  general  in  its 
terms.  Wilson  v.  Wilson,  1  Hen.  & 
M.  16;  Sadler  v.  Green,  1  Hen.  &  M. 
26;  Linney  v.  Holliday,  3  Rand.  1; 
Pugh  V.  Jones, -6  Leigh  305;  M'Cauley 
V.   Griffin,  4   Gratt.  9. 

Where  an  executor  or  administra- 
tor with  the  will  annexed,  has  been  al- 
lowed by  the  direction  of  the  testator, 
and  the  order  of  the  court  of  probate, 
to  qualify  without  giving  security,  he 
ought  not  to  be  required  to  give 
security  for  the  prosecution  of  an  ap- 
peal, where  the  appeal  is  for  the  pro- 
tection of  the  estate.  M'Cauley  v. 
Griffin,  4  Gratt.  9. 

When  Required. — Executors  and  ad- 
ministrators are  as  much  required  to 
give  security  on  appeal  as  any  other 
appellants  where  the  judgment  is 
against  them  personally  though  it 
should  have  been  against  them  in 
their  representative  capacity.  Pugh  v, 
Jones,  6  Leigh  299. 

In  a  suit  in  equity  against  defendant 
as  executor  and   in   his  own  right   as 


legatee,  there  is  a  decree  against  him 
personally;  on  appeal  allowed  him 
from  the  decree,  an  appeal  bond  with 
•  surety  will  b«  required  of  him.  Ers- 
kine  v.  Henry,  6  Leigh  378;  Bull  v. 
Douglas,  4  Munf.  307. 

Where  executors  and  legatees  jointly 
appeal,  the  legatees,  being  in  posses- 
sion of  the  property  in  dispute,  may 
be  ruled  to  give  security  for  the 
prosecution  of  the  appeal.  Sadler  v. 
Green,  1  Hen.  &  M.  26. 

Where  Decree  Partly  against  Exec- 
utor as  Such  and  Partly  in  Own 
Right. — In  Dunton  v,  Robins,  2  Munf. 
341,  the  president  reported  the  opin- 
ion of  the  court  that,  the  decree  being 
in  part  against  the  appellant  as  an 
executor,  and  in  part  against  him  in 
his  own  right,  he  must  give  bond  and 
security  for  prosecuting  the  appeal,  in 
a  penalty  equal  to  double  the  amount 
of  such  part  of  the  decree  as  was 
against   him   in   his   own   right. 

On  an  appeal  by  executors  from  a 
decree  in  favor  of  distributees  or  lega- 
tees, for  their  proportions  of  the  es- 
tate, the  executors  ought  to  give  bond 
and  security.  Porter  v.  Arnold,  3 
Rand.    479. 

The  assignee  of  a  bankrupt  is  not 
the  representative  of  a  decedent  so  as 
to  relieve  him  from  the  necessity  of 
giving  an  appeal  bond.  Pace  v, 
Ficklin,  76  Va.  292. 

c.  Waiver. 

The  mere  marking  of  his  name  by 
the  counsel  for  the  defendant  in 
error  for  the  docket  of  the  court 
as  counsel  for  defendant  in  er- 
ror will  not  amount  to  a  release  of 
the  plaintiff  in  error  from  his  obliga- 
tion to  give  the  bond  required  by  law. 
Otterback  v.  Alex.,  etc.,  R.  Co.,  26 
Gratt.  940. 

It  might  amount  to  a  waiver  of  serv- 
ice of  process  on  his  client.  Otter- 
back  V.  Alex.,  etc.,  R.  Co.,  26  Gratt. 
940. 

Where  a  supersedeas  has  been 
granted  and  a  cause  has  been  docketed 
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for  more  than  six  years  without  ob- 
jection, it  will  not  be  dismissed  on  mo- 
tion though  the  required  bond  was  not 
given.     Pugh  v.  Jones,  6  Leigh  299. 

8.    Nature  and  E£Fect. 
A  supersedeas  bond  is  not  a  contrrct 

within  the  purview  of  §  10,  art.  1  of 
the  federal  constitution,  forbidding 
the  impairment  of  the  obligation  of 
contracts.  It  is  simply  an  obligation 
imposed  by  law;  it  has  no  independent 
force  apart  from  the  judgment  and  has 
no  more  of  the  elements  of  a  contract 
in  it  than  the  judgment  itself;  it  is  not 
a  mutual  agreement,  nor  is  it  volun- 
tary on  the  part  of  those  who  sign  it; 
it  is  executed  under  a  sort  of  legal 
duress.  The  party  is  compelled  under 
the  requirement  of  the  law  to  execute 
it  or  deny  himself  his  legal  right  to 
have  the  judgment  reviewed  without 
it.     White  V,  Crump,  19  W.  Va.  583. 

The  e£Fect  of  a  supersedeas  bond  is 
dependent  upon  the  fate  of  the  judg- 
ment, without  which  it  has  no  obliga- 
tory force;  it  has  no  seperate  exist- 
ence, for  whenever  the  judgment  ceases 
to  be  binding,  the  bond  becomes  inop- 
erative for  any  purpose.  So  when  in 
an  action  on  a  subsequent  bond  it  is 
pleaded  that  the  judgment  was  recov- 
ered because  of  an  act  done  according 
to  the  usages  of  civilized  warfare, 
under  §  35,  art  8  of  the  constitu- 
tion of  the  West  Virginia,  such  judg- 
ment is  void  though  affirmed  by  the 
court  of  appeals,  such  affirmance  be- 
ing before  the  above  section  of  the 
constitution  was  adopted,  and  conse- 
quently the  bond  is  void  also.  Such 
proceedings  constitute  due  process  of 
law.     White  v.  Crump,  19  W.  Va.  583. 

Effect  on  Attachment. — Where,  upon 
a  decree  in  favor  of  an  attaching  cred- 
itor, and  an  appeal  therefrom,  the  ap- 
pellant gives  an  appeal  bond,  the  giv- 
ing of  this  bond  does  not  release  the 
attachment.  Magill  v.  Sauer,  20  Gratt. 
540. 
3.  Efifect  of  Failure  to  Give  Bond. 

If    the    appellant    fails    to    give    the 


bond  directed  to  be  given  by  the  court, 
or  the  judge  allowing  the  appeal  or 
supersedeas,  the  appellee  may  have  a 
rule  upon  him  to  compel  him  to  give 
it.     Williamson  v.  Gayle,  4  Gratt.  180. 

The  appeal  being  allowed,  the  cause 
is  pending  in  the  court  of  appeals;  and 
the  failure  of  the  appellant  to  execute 
the  bond  directed  by  the  court  to  be 
given,  on  granting  the  appeal,  does  not 
avoid  the  appeal.  Williamson  v  Gayle, 
4  Gratt.  180. 

Until  the  appeal  bond  is  given,  the 
appellee  may  proceed  to  enforce  the 
judgment  or  decree  of  the  court  below. 
Williamson  v.  Gayle,  4  Gratt.  180. 

There  are  two  actions  of  debt  by 
the  Bank  of  O.  D.  against  J.,  the 
maker,  and  W.  as  the  endorser,  of  the 
notes  sued  on,  pending  in  the  same 
court,  at  the  same  time,  in  both  of 
which  the  defense  and  the  evidence  is 
the  same.  There  is  a  verdict  and  judg- 
ment for  the  plaintiff  in  one  case;  and 
the  defendants  propose  to  appeal.  And 
then  in  the  second  case  the  following 
entry  is  made:  "Bank  of  O.  D.  r.  J. 
et  al. — judgment  by  consent  in  favor 
of  plaintiff  for  $10,760,  the  debt  in  the 
declaration  mentioned,  with  interest 
thereon  from  the  1st  day  of  January, 
1866,  till  paid,  and  costs.  Execution 
on  the  judgment  to  be  stayed  for 
ninety  days;  and  in  the  event  of  an 
appeal  being  obtained  and  perfected 
in  the  Bank  of  O.  D.  v,  J.  et  al.,  de- 
cided at  this  term,  then  this  judgment 
to  await  the  decision  of  the  court  of 
appeals,  and  abide  the  result  thereof 
in  the  said  case;  provided  the  appeal 
bond  in  that  case  be  sufficient  to  secure 
the  amount  of  both  judgments,  C,  p.  q.: 
B.  &  W.,  p.  d."  The  writ  of  error  was 
obtained,  but  the  appeal  bond  was 
only  in  the  penalty  of  $200.  The 
judgment  was  on  the  appeal  reversed. 
It  was  held  that  no  supersedeas  bond 
having  been  given,  as  provided  in  the 
agreement,  if  it  was  possible  legally  to 
give  such  bond,  execution  could  have 
been  sued  out  at  any  time,  to  subject 
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the  personal  property  of  the  defend- 
ants, or  proceedings  in  equity  in- 
stituted and  prosecuted  to  subject  their 
real  estate.  Bank  of  the  Old  Domin- 
ion V.  McVeigh,  32  Gratt.   530. 

As  to  dismissal  for  failure  to  give 
bond,  see  post,  "Grounds,"  XI,  B. 

4.  Time  of  Execution. 

Where  an  appeal  is  allowed  with 
unlimited  time  in  which  to  execute  an 
appeal  bond,  such  appeal  is  irregular 
and  a  motion  to  docket  it  will  be  over- 
ruled.    Broaddus  v.  Turner,  2  Rand.  5. 

Section  3  of  the  act,  March  15,  1867, 
which  amended  §  3,  ch.  182  of  the  Va. 
Code  of  1860,  changing  the  limitation 
of  the  time  for  presenting  a  petition 
for  an  appeal  from,  or  writ  of  error 
or  supersedeas  to,  any  final  decree  or 
judgment,  from  five  to  two  years  after 
it  was  made  or  rendered,  did  not 
amend  §  26  of  that  chapter,  which  al- 
lows five  years  for  perfecting  the  ap- 
peal, by  giving  bond,  etc.  And 
therefore,  where  a  petition  for  an  ap- 
peal was  presented  within  two  years 
from  the  date  of  the  decree  it  might 
be  perfected  in  any  time  within  five 
years  from  that  date.  But  see  now. 
Code  of  1873,  ch.  178,  §  17;  Boiling  v, 
Lersner,  26  Gratt.   36. 

A  party  who,  on  expressing  an  in- 
tention to  appeal  from  an  order  of  the 
county  court  made  November  13th, 
and  have  the  case  tried  de  novo  in  the 
circuit  court,  is  granted  until  Novem- 
ber 17th  to  give  the  necessary  bond, 
can  not  complain  that  the  court  ad- 
journed for  the  term  on  November 
14th,  unless  the  record  shows  that  he 
was  thereby  prevented  from  giving  the 
required  bond.  Sargeant  v.  Irving,  2 
Va.    Dec.    338. 

In  Skipwith  v.  Clinch,  2  Call  536,  the 
chancellor  had  made  a  decree  at  the 
September  term,  1800,  upon  a  forth- 
coming bond,  from  which  decree  Skip- 
with appealed  to  this  court.  The  court 
of  chancery  allowed  time  for  giving 
the  appeal  bond,  which  extended  be- 
yond the  last  term  of  this  court.    And 


it  being  a  case  for  delay,  Wickham  for 
the  appellee,  now  moved  to  bring  it 
on,  contending  that  this  ought  to  be 
considered  as  the  second  term  after 
granting  the  appeal.  For  the  time  al- 
lowed Skipwith  for  giving  the  bond, 
was  for  his  own  benefit,  and  there- 
fore, he  should  not  be  permitted  to 
turn  it  to  the  disadvantage  of  his  cred- 
itor. But  this  court,  after  inquiring 
into  the  practice,  denied  the  motion, 
being  of  opinion,  that  this  was  to  be 
considered  only  as  the  first  term  after 
the  appeal. 

5.  Where  and  by  Whom  Taken. 

Where  an  appeal  is  taken  in  court, 
the  appeal  bond  can  not  legally  be 
given  in  the  clerk's  office,  but  should 
be  given  in  court.  Thomson  v.  Evans, 
r>  Munf.  397. 

Such  bond  shall  be  taken  by  the 
clerk  of  the  state  corporation  commis- 
sion, in  which  an  appeal  is  entered  of 
right,  before  such  entry,  or  where  an 
appeal,  writ  of  error,  or  supersedeas  is 
allowed  on  petition,  before  process  is 
issued  thereupon.  The  clerk  of  the 
supreme  court  of  appeals  shall  en- 
dorse on  the  summons  or  supersedeas 
that  it  is  not  to  be  effectual  until  such 
bond  be.  given  before  the  clerk  of  the 
court  below,  who  shall  take  said  bond 
and  endorse  on  the  process  that  it  has 
been  given,  and  the  names  of  the 
sureties  therein.  (Code  1849,  p.  685, 
ch.  182,  §  14;  1902-3-4,  p.  780);  Virginia 
Code  (Pollard,  1904),  §  3471;  W.  Va. 
Code,  ch.  135,  §  15;  Virginia  Fire,  etc., 
Ins.  Co.  V,  New  York,  etc..  Co..  95  Va. 
515,  28  S.  E.  888;  Reid  v.  Norfolk,  etc.. 
R.  Co.,  94  Va.  117,  26  S.   E.  428. 

The  filing  of  an  appeal  bond,  with 
the  clerk,  must  be  in  pursuance  of  an 
allowance  of  the  appeal,  entered  on  the 
record.     Burch  v.  White,  3  Rand.  104. 

6.  By  Whom  Given. 

In  General. — The  bond  is  to  be  given 
"by  the  appellants,  or  petitioners,  or 
one  of  them,  or  some  other  per- 
son." Va.  Code  (Pollard,  1904), 
§    3470;    W.    Va.    Code,   1899,   ch.    135, 
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§  14;  Card  well  v.  Allen,  28  Gratt. 
184. 

In  Baltimore,  etc.,  R.  Co.  v.  Vander- 
warker,  19  W.  Va.  265,  the  court  said: 
**The  law  does  not  require  that  the 
party  obtaining  an  appeal  or  superse- 
deas shall  himself  execute  a  bond  with 
security;  but,  that  he  or  some  one 
for  him  shall  do  so." 

Execution  by  Attorney. — Where  a 
supersedeas  bond  has  been  executed  by 
the  appellant's  attorney,  the  benefit  of 
which  it  has  received  and  enjoyed,  it 
is  estopped  to  deny  that  a  supersedeas 
was  awarded  in  that  case,  by  a  recital 
of  that  fact  in  the  bond.  Baltimore, 
etc.,  R.  Co.  V,  Vanderwarker,  19  W. 
Va.    265. 

An  appeal  bond  need  not  be  signed 
by  the  plaintifiF  in  error,  since  it  may 
be  given  by  a  stranger.  York  v.  Free, 
38  W.  Va.  336,  18  S.  E.  492. 

Bond  Executed  by  Surety  Alone.— 
A  bond  for  prosecuting  a  writ  of  su- 
persedeas executed  by  a  surety  only, 
without  any  principal  obligor,  is  insuffi- 
cient; and  a  supersedeas  issued  there- 
upon ought  to  be  quashed.  Miller  v. 
Blannerhassett,  5  Munf.  197;  Rootes  z/. 
Holliday,  4  Munf.  323;  Day  v.  Pickett, 
4  Munf.   104. 

7.  By  Whom  Prepared. 

It  is  usual  for  the  clerk,  whom  the 
law  designates  as  the  officer  to  take 
the  bond,  to  prepare  it.  Virginia  Fire, 
etc.,  Ins.  Co.  v.  New  York,  etc.,  Co., 
95  Va.   515,  28  S.   E.  888. 

8.  Obligee. 

Under  §§  6,  8,  ch.  12,  Va.  Code, 
1873,  an  appeal  bond  may  be  made 
payable  to  the  commonwealth,  or  to 
any  person  injured  by  a  breach  of  the 
condition  of  such  bond.  Acker  v.  A. 
&  F.  R.  Co.,  84  Va.  648,  5  S.  E.  688. 
8.    Penalty. 

How  Fixed. — ^The  bond  is  to  be 
given  "in  a  penalty  to  be  fixed  by  the 
court  or  judge,  by  or  in  which  the  ap- 
peal, writ  of  error  or  supersedeas,  is 
allowed  or  entered."  Va.  Code  (Pol- 
lard, 1904),  §  3470;  W.  Va.  Code,  1899, 


ch.  135,  §  14;  Card  well    v,     Allen,    28 
Gratt.  184. 

Under  the  Va.  Code  of  1819,  it  was 
held  that  the  penalty  of  a  supersedeas 
bond  was  to  be  fixed  by  the  judge 
granting  it,  and  was  not  governed  by 
the  law  respecting  appeals  by  plaintiffs 
or  demandants.  Smock  v,  Dade,  5 
Rand.  639. 

Under  Act  of  1798.— Under  the  act 
of  1792,  where  a  plaintifiF  in  chancery 
appealed,  that  court  could  not  require 
of  him  any  other  bond  than  one  in  the 
penalty  of  twenty  pounds.  Braxton  v, 
Morris,  1  Wash.  380. 

Rediiction  of  Penalty  of  Superse- 
deas Bond. — Judgment  in  June,  1866, 
in  the  county  court,  July  29th,  1866, 
defendant  presents  to  a  judge  of  the 
circuit  court  his  petition  for  a  super- 
sedeas to  the  judgment  rendered 
against  him,  and  the  judge  awards  it 
and  fixes  the  penalty  of  the  superse- 
deas bond  at  $15,000.  Afterwards,  on 
December  18th,  1868,  the  petitioner  ap- 
plies to  the  same  judge  to  reduce  the 
penalty  of  the  bond,  which  is  done; 
and  the  appeal  is  perfected.  It  was 
competent  for  the  judge  to  modify  his 
first  order;  and  it  did  not  impair  or 
annul  the  petitioner's  right  to  the  su- 
persedeas which  had  been  awarded  to 
him  in  July,  1866.  Effinger  v,  Kenney, 
Trustee,  24  Gratt.  116. 

10.   Conditions. 
Where    Supersedeas    Awarded. — The 

bond  should  be  with  condition  if 
a  supersedeas  be  awarded,  to  per- 
form and  satisfy  tl  judgment,  decree 
or  order,  or  the  part  thereof,  proceed- 
ings on  which  are  stayed,  in  case  the 
said  judgment,  decree  or  order,  or 
such  part,  be  affirmed,  or  the  appeal, 
writ  of  error,  or  supersedeas,  be  dis- 
missed; and  also  to  pay  all  damages, 
costs  and  fees  which  may  be  awarded 
against  or  incurred  by  the  appellants 
or  petitioners.  W.  Va.  Code,  1899,  ch. 
135,  §  14;  Pollard's  Va.  Code,  1904, 
§  3470;  Cardwell  v.  Allen,  28  Gratt 
184. 
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Where  a  supersedeas  is  awarded,  but 
the  bond  on  appeal  required  by  Va. 
Code,  1887,  §§  3470,  3471,  is  conditioned 
to  pay  only  costs  and  damages,  and 
not  the  debt,  the  court  will,  on  mo- 
tion, discharge  the  supersedeas,  but 
will  allow  the  appeal  to  remain  in 
force  on  filing  a  new  bond.  Reid  v. 
Norfolk  City  R.  Co.,  2  Va.  Dec.  86. 

Where  the  clerk,  in  copying  a  bond, 
conditioned  by  order  of  court  "to  pay 
any  deficiency  in  the  funds  arising 
from  the  land  sales  decreed,  to  meet 
and  discharge  the  sums  decreed 
against  the  appellants,"  adds  a  condi- 
tion "to  pay  the  judgment,"  these  two 
conditions,  in  the  absence  of  a  clearly 
manifested  intention  to  the  contrary, 
will  be  held  to  mean  the  same  tning; 
i.  c,  to  pay  the  deficiency,  not  to  pay 
the  judgment  and  in  addition  to 
indemnify  the  original  purchasers. 
Harnsberger  v.  Yancey,  33  Gratt.  527. 

Where  the  recital  in  an  appeal  bond 
states  that  it  was  given  to  perfect  a 
writ  of  error,  but  the  condition  adds  a 
further  obligation  to  satisfy  the  judg- 
ment if  affirmed  or  if  the  writ  of  error 
be  dismissed,  it  will  be  presumed  that 
a  supersedeas  also  was  granted  in  ac- 
cordance with  the  condition.  State  v. 
Dotts,  31  W.  Va.  819,  8  S.  E.  391. 

On  Appeal  from  Order  Dissolving 
Injunction  or  Dismissing  Injunc- 
tion Bill. — If  it  be  an  appeal 
from  an  order  dissolving  an  in- 
junction or  dismissing  a  bill  of  injunc- 
tion, the  bond  should  be  with  a  further 
condition  to  indemnify  and  save  harm- 
less the  surety  in  the  injunction  bond 
against  all  loss  or  damage  in  conse- 
quence of  his  suretyship.  Cardwell  v. 
Allen,  28  Gratt.  184. 

A  party  appealing  from  an  order  dis- 
solving an  injunction  can  only  be  re- 
quired to  give  security  to  perform  the 
decree  of  the  inferior  court,  and  to  pay 
the  costs  and  damages  awarded  in  the 
appellate  court,  if  the  decree  shall  be 
affirmed.  Quaere,  whether,  where  bond 
and   security  have  been  given  to  per- 


form the  decree  of  the  court  below, 
and  further  security  is  required  in  the 
appellate  court,  which  the  party  can 
not  give,  the  surety  in  the  first  bond  is 
discharged.  M'Kay  v.  Hite,  4  Rand. 
564. 

When  a  party  has  obtained  an  injunc- 
tion from  the  court  of  chancery  to  a 
judgment  at  law,  which  is  afterwards 
dissolved,  and  he  appeals  to  the  court  of 
appeals,  he  can  not  be  required  to  give 
security  for  the  -amount  of  the  judg- 
ment enjoined,  but  only  for  such  costs 
as  may  be  awarded  against  him  by  the 
court  of  appeals.  Eppes  v,  Thurman, 
4  Rand.  384. 

Rents  and  Profits.— Where  a  decree 
for  the  sale  of  the  land  is  rendered  in 
a  chancery  suit  to  enforce  judgment 
liens  on  land,  the  supersedeas  bond 
does  not  cover  any  loss  occasioned  by 
the  receipt  of  rents  and  profits  by  the 
debtor  during  the  pendency  of  the  ap- 
peal and  supersedeas  in  the  court  of 
appeals.  Hutton  v.  Lockridge,  27  W. 
Va.  428;  Beard  v.  Arbuckle,  19  W.  Va. 
145;  Perry  v.  Horn,  21  W.  Va.  732. 

That  portion  of  §  13,  ch.  178  o^ 
the  Va.  Code  of  1873,  prescribing  the 
penalty  of  an  appeal  and  supersedeas 
bond,  refers  only  to  the  damages  men- 
tioned in  §  24  of  the  same  chapter,  and 
was  not  intended  to  cover  the  rents 
and  profits  of  real  estate  in  the  posses- 
sion of  the  appellant  who  had  given  a 
deed  of  trust  thereon  to  secure  a  debt 
fully  equal  to  its  value,  he  having  ob- 
tained an  injunction  to  prevent  the 
sale  of  such  real  estate,  which  injunc- 
tion was  dissolved,  and  the  bill  dis- 
missed; and  the  penalty  of  the  appeal 
and  supersedeas  bond  will  not  be  fixed 
with  reference  to  such  "rents  and 
profits."  Cardwell  v,  Allen,  28  Gratt. 
184. 

The  word  "awarded,"  in  said  §  13, 
ch.  178,  Va.  Code,  1873,  refers  to  the 
words  "damages  and  costs;"  and  the 
word  "incurred"  to  the  word  "fees" 
therein,  so  as  to  make  the  meaning 
the  same  as  if  the  sentence  had  been 
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written;  "and  also  to  pay  all  damages 
and  costs  which  may  be  awarded 
against,  and  all  fees  which  may  be  in- 
curred by,  the  appellants  or  petition- 
ers.    Cardwell  v.  Allen,  28  Gratt.  184. 

Decree  Partly  Executed. — Where  an 
interlocutory  decree  directs  the  de- 
fendant to  deliver  up  slaves  to  be  di- 
vided among  the  plaintiffs,  and  then 
there  is  a  final  decree  against  him  for 
the  profits;  and  defendant  appeals 
from  both  decrees.*  Held,  if  defend- 
ant has  complied  with  the  interlocu- 
tory decree  by  delivering  the  property, 
he  will  not  be  required  to  give  an  ap- 
peal bond  with  surety  for  delivery 
thereof  in  case  of  affirmance;  if  he  has 
not  so  complied  with  it,  such  appeal 
bond  will  be  required.  And  upon 
the  question,  whether  defendant  has  so 
complied  or  not,  parol  evidence,  by 
affidavits,  will  be  received  in  the  appel- 
late court.  Erskine  v.  Henry,  6  Leigh 
378;  Bull  v.  Douglas,  4  Munf.  303. 

Dismissal  of  Appeal.— The  omission 
in  the  W.  Va.  Code  of  1869  of  the  pro- 
vision in  appeal  bonds  that  the  obli- 
gors should  be  responsible,  if  the  ap- 
peal was  dismissed,  made  no  real 
change  in  the  condition  of  the  bond, 
since  the  dismissal  is  the  equivalent  of 
an  affirmance,  the  condition  as  to 
which  was  retained.  Casanova  v. 
Kreusch,  21  W.  Va.  720;  Perry  v. 
Horn,   21   W.  Va.   732. 

Where  No  Supersedeas  Awarded. — 
The  bond  when  no  supersedeas  is 
awarded,  should  be  conditioned  to  pay 
such  specific  damages  and  such  costs 
and  fees  as  may  be  awarded  or  in- 
curred. W.  Va.  Code,  §  1899,  ch.  135, 
§  14;  Pollard's  Va.  Code,  1904,  §  3470; 
Cardwell  v.  Allen,  28  Gratt.  184;  Bank, 
etc.  V.  McVeigh.  32  Gratt.  537. 

If  a  party  is  unable  to  give  bond  and 
security  for  the  debt,  he  may  have  his 
appeal  on  giving  security  for  costs 
only,  but  the  decree  will  not  be  super- 
seded. Erskine  v.  Henry,  6  Leigh  378. 
11.   Sureties. 

Same  Surety  to  Appeal  and  Injunc- 
tion Bond. — It  is  not  a  valid  objection 


to  a  surety  to  an  appeal  bond,  that  he 
was  surety  to  the  injunction  bond 
also.     Johnston  v.   Syme,   3   Call   523. 

Insufficiency  of  Security.— The  ap- 
pellate court  is  the  sole  judge  of  the 
sufficiency  of  the  security,  after 
security  has  been  given.  Anderson  v. 
Anderson,  2  Call   198. 

Section  3436,  Va.  Code,  1887. 
whereby  a  circuit  judge  may  in  vaca- 
tion hear  and  determine  upon  appeal 
whether  a  judgment  of  the  court  be- 
low is  right  or  wrong,  does  not  au- 
thorize the  judge  in  vacation  to  inquire 
into  the  sufficiency  of  an  appeal  bond, 
and  to  order  a  new  bond,  or  new  or  ad- 
ditional security;  such  order  is  coram 
non  judice  and  void.  Chase  v.  Miller, 
88  Va.  791,  14  S.  E.  545. 

How  Surety  May  Obtain  Indemnity. 
— On  the  motion  of  any  surety  in  the 
said  bond,  after  reasonable  notice,  or 
a  rule  against  his  principal,  the  appel- 
late court  may  order  bond  to  be  given 
in  such  time  as  it  may  prescribe,  with 
a  sufficient  security  to  indemnify  and 
save  harmless  such  surety  against  all 
loss  or  damage  in  consequence  of  his 
suretyship;  and  if  such  order  be  not 
complied  with,  may  order  the  appeal, 
writ  of  error  or  supersedeas  to  be  dis- 
missed. W.  Va.  Code,  99,  ch.  135,  §  16; 
Va.  Code.  §  3472;  Casanova  v.  Kreusch, 
21  W.  Va.  720. 

Rights  of  Surety. — Where  a  judg- 
ment was  rendered  for  148  dollars,  63 
cents,  damages,  with  interest  and 
costs,  and  on  the  same  day  an  appeal 
was  allowed,  and,  the  judgment  being 
affirmed,  damages  were  recovered 
against  the  appellant  for  retarding  the 
execution,  and  also  costs  in  the  appel- 
late court,  and.  a  fieri  facias  being  then 
issued  and  returned  nulla  bona,  the 
surety  in  the  appeal  bond  paid  362 
dollars,  64  cents,  in  satisfaction  of  the 
judgment,  and  within  a  year  after  the 
affirmance,  filed  a  bill  to  charge  real 
estate  aliened  by  the  debtor  between 
the  date  of  the  original  judgment  and 
the  date  of  the  judgment  of  affirmance. 
Held,  the  surety  is  to  be  substituted  in 
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the  place  of  the  judgment  creditor,  and 
to  have  the  benefit  of  his  lien. 
M'Clung  V.   Beirne,   10  Leigh   394. 

Abatement  of  Appeal  by  Death. — 
Where  defendant  appeals  from  a  judg- 
ment against  him,  and  the  appeal 
abates  by  reason  of  his  death  and  is 
not  revived,  the  surety  on  the  appeal 
bond  is  released.  Nelson  v.  Anderson, 
2  Call  286. 

12.  Defective  Bond. 
Certiorari  Instead  of  Appeal  Bond. — 

Where  an  appeal  is  taken  from  the 
county  court  sitting  in  chancery,  and  a 
bond  is  given,  which  is  in  fact  a  certio- 
rari, and  not  an  appeal  bond,  but  no  ob- 
jection is  made  to  the  regularity  of  the 
bond  in  the  court  of  chancery,  and  an 
appeal  is  taken  to  the  court  of  appeals, 
and  in  that  court,  an  objection  is  made, 
for  the  first  time,  to  the  bond,  the  ob- 
jection comes  too  late;  but  if  it  had 
been  made  in  the  court  of  chancery, 
that  court  could  only  have  dismissed 
the  appeal  nisi,  or  have  laid  the  party 
imder  a  rule  to  give  a  proper  bond,  in 
a  reasonable  time.  Brown  v.  Mat- 
thews, 1   Rand.  462. 

So  where  the  clause  "all  actual  dam- 
ages incurred  in  consequence  of  the 
supersedeas"  is  omitted  from  the  con- 
dition. Virginia  Fire  &  Marine  Ins. 
Co.  V.  Mfg.  Co.,  95  Va.  515,  28  S.  E. 
888. 

Misrecital. — The  fact  that  an  appeal 
bond  recites  a  judgment,  not  as  the 
judgment  of  the  circuit  court  of  the 
city  of  Alexandria  but  as  "a  judgment 
of  the  circuit  court  of  Alexandria" 
will  not  affect  the  validity  of  the  bond 
being  merely  a  clerical  error,  that  may 
be  amended  by  the  record.  Acker  v, 
A.  &  F.  R.  Co.,  84  Va.  648,  5  S.  E.  688. 

Failure  to  Waive  Homestead.— So  an 
omission  to  waive  the  homestead  ex- 
emption. Acker  v.  A.  &  F.  R.  Co.,  84 
Va.  648.  5  S.   E.   688. 

Obiection  Must  Be  Made  Promptly. 
— Where  it  is  certified  by  the  lower 
court  that  the  appellant  with  his 
surety,  upon  the  allowance  of  the  ap- 


peal, executed  the  required  bond,  the 
appellee  can  not,  after  the  lapse  of 
more  than  five  years  from  the  judg- 
ment, have  the  appeal  dismissed  for 
any  supposed  defect  in  the  bond; 
e.  g.,  a  misrecital  of  the  amount  of  the 
judgment,  and  so  deprive  the  appellant 
of  his  right  of  appeal  altogether.  He 
should  have  moved  promptly  to  have 
the  appeal  dismissed;  by  not  doing  so 
he  will  be  held  to  have  waived  the 
defect.  Jackson  v.  Henderson,  3  Leigh 
196;  Va.  F.  &  M.  Ins.  Co.  v.  N.  Y.,  etc., 
Co.,  95  Va.  515,  28  S.  E.  888. 

In  Jackson  v.  Henderson,  3  Leigh 
196,  the  appellant  had  died  and 
the  appeal  had  been  revived  in 
the  name  of  the  appellant's  admin- 
istratrix and  it  was  held  that  the  ap- 
pellee was  not  even  entitled  to  a  rule 
upon  the  appellant's  administratrix  to 
give  further  security,  which  as  admin- 
istrat''ix  she  was  not  required  to  give; 
but  the  court  intimated  that  if  the  ap- 
pellant were  himself  alive  the  error 
could  be  corrected. 

Remedy  of  Party  Injured  by  Insuffi- 
ciency of  Bond.— The  party  injured  by 
the  insufficiency  of  an  appeal  bond  has 
his  remedy  by  action  on  the  official 
bond  of  the  clerk  of  the  court.  Va. 
Code,  1887.  §§  177,  178,  180;  Chase  v. 
Miller,  88  Va.  791,  14  S.   E.   545. 

13.   Action  on  Bond. 

Where  the  recital  in  an  appeal  bond 
states  that  it  was  given  to  perfect  a 
writ  of  error,  but  the  condition  adds 
a  further  obligation  to  satisfy  the 
judgment  if  affirmed  or  the  writ  of  er- 
ror be  dismissed,  it  will  be  presumed 
that  a  supersedeas  also  was  granted 
in  accordance  with  the  condition.  The 
plaintiff  may  either  allege  in  his  dec- 
laration on  such  a  bond  that  it  was 
given  to  perfect  a  writ  of  error  and 
supersedeas  or  he  may  simply  set 
forth  the  bond  and  condition,  and  in 
the  latter  case  his  declaration  is  not 
demurrable.  The  defendant  may  plead 
directly    that    the    bond    was  given  to 
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perfect  a  writ  of  error  only.     State  v. 
Dotts,  31  W.  Va.  819,  8  S.   E.  391. 

In  actions  on  appeal  bonds,  the 
court  of  appeals  will  not  consider 
either  judicial  errors,  or  clerical  mis- 
prisions, in  the  court  below,  occurring 
in  the  original  suit,  and  in  which  there 
has  been  an  acquiescence  by  the  par- 
ties not  appealing  to  correct  them. 
Miller  r.  M'Luer,  Gilmer  338. 

IX.  Effect  of  Appeal 

A.  LAW  GOVERNING. 

The  effect  of  an  appeal  is  governed 
by  the  law  of  the  state  where  the  ap-' 
peal  is  allowed.  Evans  v.  Taylor,  28 
W.  Va.   184. 

B.  TECHNICAL  APPEAL. 

In  General.— Where  an  undertaking 
for  appeal  has  been  duly  filed  with  the 
clerk  of  the  circuit  court,  in  accord- 
ance with  §  1,  ch.  135,  Code  W.  Va., 
and  notice  given  to  the  appellee,  the 
appeal  is  pending  in  the  appellate 
court,  and  all  further  proceedings  in 
the  circuit  court  are  stayed,  and  that 
whether  the  decree  or  order  was  le- 
gally appealable  or  not,  as  the  cir- 
cuit court  had  no  jurisdiction  to 
determine  that  question.  Dunbar  v. 
Dunbar,  5  W.  Va.  567. 

"When  an  appeal  is  perfected,  the 
jurisdiction  of  the  appellate  court  over 
the  subject  matter  and  parties  at- 
taches, and  the  trial  court  has  no 
power  to  render  any  further  decision 
aflfectinR  the  parties  in  the  cause  until 
remanded.  Dunbar  v.  Dunbar,  5  W. 
Va.  567;  McLaughlin  i\  Janney,  6 
Gratt.  609."  State  v.  Harness,  42  W. 
Va.  414,  26  S.   E.  270. 

Although,  perhaps,  an  appeal  in  a 
chancery  cause  does  not  here,  any 
more  than  in  England,  stop  the 
proceedings  under  the  decree  from 
which  the  appeal  is  taken,  yet  there 
can  be  no  manner  of  doubt  but  that 
the  effect  of  an  appeal,  when  fully  per- 
fected by  the  execution  of  the  proper 
supersedeas  bond,  is  to  deprive  the 
subordinate  court  of  all    power     over 


the  parties  and  subject  matter  of  con- 
troveisy,  until  the  cause  is  remanded 
back  for  its  further  action;  and  the 
only  orders,  therefore,  which  that 
court  can  rightfully  make  are  such  as 
are  needful  for  the  preservation  of  the 
res  and  rights  of  the  parties  pending 
the  appeal.  Cralle  v.  Cralle,  81  Va, 
773;  Crawford  v,  Fickey,  41  W.  Va. 
544,  23  S.   E.  662. 

Er  ors  for  the  want  of  necessary 
parties  cannot  be  corrected  in  the 
lower  court  by  an  amended  and  sup- 
plemental bill  and  bill  in  the  nature  of 
a  bill  of  review,  after  an  appeal  is  al- 
lowed and  while  it  is  pending  in  the 
appellate  court.  Almond  v.  Rothgeb, 
1   Va.   Dec.    138. 

Commissioners  proceeding  to  exe- 
cute a  decree  after  an  appeal  to  the 
court  of  appeals  has  been  taken,  and 
the  process  has  been  served  upon 
them,  are  guilty  of  a  contempt  of  the 
appellate  court;  and  their  acts  are  null 
and  void  as  to  the  rights  of  the  parties 
to  the  appeal.  M'Laughlin  v.  Janney. 
6  Gratt.  609. 

Where,  after  appeal  allowed,  com- 
missioners sell  lands  decreed  to  be  sold 
(sale  never  confirmed — decree  after- 
wards annulled),  and  the  so-called  pur- 
chasers t  *  0  i>ossession,  appropriate 
the  profits,  and  claim  to  be  treated  a> 
receivers  and  allowed  the  commissions 
paid  in  cash  and  compensation  for  ex- 
penses and  services  in  managing  the 
land.  They  are  mere  intruders,  with 
no  claim  to  compensation  in  any 
way,  but  are  accountable  for  a  fair 
rental.  Strayer  v.  Long,  83  Va.  715. 
3  S.  E.  372. 

Where  appellees  take  possession  of 
property  belonging  to  the  appellant's 
intestate,  pending  the  suit,  the  appel- 
late court  will  compel  them  to  give 
bond  in  a  penalty  of  twice  the  value 
of  the  property,  with  sufficient  secu- 
rity, conditioned  to  indemnify  the  ap- 
pellant and  have  the  property  forth- 
coming, or  to'  deliver  it  to  the 
appellant.  Wright  v,  Wright,  4  Hen. 
&  M.  452. 
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The  court  of  appeals  will  not  award 
an  attachment  against  a  sheriff  for  pro- 
ceeding to  carry  into  effect  an  execu- 
tion under  a  decree,  from  which  an 
appeal  has  been  granted  by  the  judge 
who  pronounced  it,  although  he  had 
notice  of  the  appeal,  if  such  proceeding 
took  place  before  the  record  was 
brought  up.  Cheshire  v,  Atkinson,  1 
Hen.  &  M.  209. 

May  Make  Orders  for  Pfeaervation 
of  Property. — After  a  decree  for  the 
sale  of  real  estate  to  satisfy  creditors 
having  liens  thereon,  and  an  appeal 
from  that  decree  by  the  debtor,  the 
court  below  in  which  the  suit  was 
pending,  may  appoint  a  receiver  to 
take  possession  of  the  property  and 
rent  it  out,  and  collect  the  rents,  until 
the  further  order  of  the  court,  etc. 
Moran  v.  Johnston,  26  Gratt.  108;  Bris- 
tow  V.  Home  Bldg.  Co.,  91  Va.  18,  30, 
20  S.  E.  946,  947.  Or  may  simply  or- 
der them  to  be  rented  out.  Edmunds 
V.  Scott,  78  Va.  720,  730. 

A  fortiori  is  this  true  where  the  ap- 
peal is  from  an  interlocutory  decree, 
and  hence,  the  cause  has  not  been  re- 
moved from  the  docket  of  the  lower 
court.  In  such  case,  not  even  a 
formal  petition  praying  the  restoration 
of  the  cause  to  the  docket  is  neces- 
sary. Adkins  v.  Edwards,  83  Va.  316, 
2  S.   E.  439. 

But  the  lower  court  has  no  authority 
to  make  a  decree  allowing  tempora»-y 
maintenances  and  counsel  fees.  Cralle 
V.  Cralle,  81  Va.  773. 

Lower  Court  Can  Not  Dismiss  Ap- 
peaL — Where  security  for  an  appeal  is 
given  within  the  requi^-ed  time,  after 
the  lapse  of  the  period  allowed  for  an 
appeal,  the  case  is  in  the  appellate 
court  and  the  lower  court  has  no 
longer  any  control  over  it  and  can  not 
disallow  the  appeal  because  the  appel- 
lant does  not  give  other  security;  the 
appellate  court  is  the  judge  of  the 
sufficiency  of  the  security  in  that  case. 
Anderson  v.  Anderson,  2  Call  198. 

Effect  on  Judgment  against  'Sheriff 
for  Damages. — If  there    be    judgment 


against  a  sheriff,  for  the  amount  of 
money  levied  on  an  execution  with  the 
fifteen  per  cent,  interest  and  he  ap- 
peals, the  appellee,  by  waiving  the  ten 
per  cent,  damages  for  retarding  the 
execution  and  taking  a  simple  affirm- 
ance of  the  judgment,  may  still  have 
his  fifteen  per  cent,  damages,  accord- 
ing to  the  judgment  of  the  court  be- 
low.    Guerrant  v.  Tayloe,  2  Call  208. 

Effect  on  a  Dissolved  Injunction. — 
A  dissolved  injunction  is  revived  by  an 
appeal  taken  by  the  plaintiff  in  the 
court  of  chancery;  and  it  is  improper 
in  the  appellee  to  take  out  an  execu- 
tion, so  long  as  the  appeal  is  pending. 
Turner  v.  Scott,  5  Rand.  332. 

Effect  on  Contempt  Proceedings. — 
Where  a  receiver  has  been  appointed 
by  the  court  of  appeals  and  the  circuit 
judge  has  declined  to  enforce  the  or- 
der, and  the  court  of  appeals  has  is- 
sued a  mandamus  to  compel  -its 
enforcement,  and  "contempt  proceed- 
ings" have  been  instituted  against  said 
circuit  judge;  held,  an  appeal  from  the 
order  appointing  such  receiver  stays 
all  proceedings  under  such  order,  and 
said  mandamus  and  "contempt  pro- 
ceedings" should  be  dismissed.  Va., 
etc.,  Co.  V,  Wilder,  88  Va.  942,  14  S. 
E.   806. 

Effect  on  Supersedeas  in  Same 
Cause. — Where  the  judgment  of  a 
county  court  has  been  twice  reversed 
by  the  superior  court,  and  the  first 
judgment  of  reversal  has  been  ac- 
quiesced in  till  after  the  second  judg- 
ment of  the  superior  court  reversing 
the  second  judgment  of  the  county, 
and  an  appeal  has  been  taken  from 
such  second  judgment,  a  supersedeas 
taken  then  from  the  first  judgment  of 
the  superior  court  will  be  quashed, 
since  it  is  necessary  to  bring  up  the 
whole  proceedings  and  the  appeal  does 
that.     Jones  v.  Raine,  4  Rand.   386. 

Effect  upon  Right ,  to  Remove. — 
After  a  decree  upon  the  merits  has 
been  made  in  a  suit  in  a  state  court, 
and  an  appeal  has  been  taken  to  the 
court  of  appeals,  and  the  case  is  pend- 
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ing  in  that  court,  no  party  has  the 
right  to  have  the  cause  removed  to  a 
United  States  court.  Newton  v. 
Bushong,   22   Gratt.   484. 

Where  Record  Is  Destroyed.— In 
Newcomb  v.  Drummond,  4  Leigh  57, 
an  appeal  was  taken  from  a  judgment, 
but  before  the  appeal  was  or  could  be 
prosecuted  the  office  of  the  clerk  of 
the  court  and  with  it  the  record  of  the 
judgment  were  destroyed  by  fire,  and 
therefore  the  appeal  was  never  prose- 
cuted. An  action  of  debt  being 
brought  on  the  judgment,  the  record 
of  which  was  so  destroyed,  it  was  held, 
that  the  plaintiff  was  entitled  to  re- 
cover notwithstanding  the  appeal  and 
the  circumstances  that  prevented  the 
prosecution  thereof. 

Ertoppel  to    Rely  on    Pendency    of 

AppraL — Although  an  appeal  once  al- 
lowed cannot  be  regularly  dismissed 
from  the  appellate  court,  but  in  the 
mode  prescribed  by  the  statute,  yet 
the  party  obtaining  it  may,  by  his 
express  consent,  or  by  acts  indicating 
such  consent,  estop  himself  from  ob- 
jecting the  pendency  thereof,  and  may 
by  such  acts,  or  consent,  with  the  con- 
currence of  the  adverse  party,  restore 
the  ju  isdiction  of  the  court  below. 
Fairfax  v.  Muse,  4  Munf.  129;  William- 
son V.  Gayle,  4  Gratt.  180. 

Where  it  appears,  that  the  appellant 
moved  in  the  court  below  to  amend  an 
order,  for  the  sale  of  land,  by  adding 
two  other  commissioners  to  those 
tlur  in  named,  that  he  never  prose- 
cuted his  appeal  taken  from  the  order 
aforesaid,  even  up  to  the  present  time, 
and  stood  by  and  permitted  the  sale  to 
take  place  without  objection,  and  even 
encouraged  others  to  purchase,  by  bid- 
ding for  the  land  himself;  these  and 
other  acts,  which  equally  tended  to  lull 
the  vigilance  of  the  appellee,  and  pre- 
vent him  from  disn.issing  the  said  ap- 
peal for  want  of  prosecution,  and  mani- 
fested a  dereliction  of  that  appeal  on 
the  part  of  the  appellant,  ought  in 
equity  to  estop  and  preclude  him  from 


relying  on  the  pendency  thereof.   Fair- 
fax V.  Muse,  4  Munf.  129. 

C.   WRIT  OF  ERROR. 

In  Civil  Cases. — A  writ  of  error  is  so 
far  a  supersedeas  to  the  judgment  that 
j  an    execution    cannot    regularly    be   is- 
I  sued     on     it     and     if    issued,    will    be 
I  quashed,  but  an  action  of    debt     may 
nevertheless   be   brought    upon    it   and 
unless   for   some   cause    deemed     ade- 
I  quate  by  the  court,  the  proceedings  be 
suspended,  the  plaintiff  will  be  entitled 
to  his  judgment.     On  the  judgment  so 
obtained  an  execution  will  not  gener- 
ally be  permitted  until  the  writ  of  er- 
ror  is  determined  but  the  rule  is  not 
uniform,   but     depends    upon     circum- 
I  stances.     Newcomb    v.    Drummond,    4 
I  Leigh  57. 

j  Writ  of  Error  of  Foreign  Court.— 
I  Where  an  action  is  brought  in  Vir- 
ginia on  a  judgment  of  a  Texas  court 
while  a  writ  of  error  to  such  judg- 
ment is  pending  in  the  higher  court  of 
Texas,  the  same  effect  will  be  given  to 
such  writ  of  error  as  is  given  to  it  in 
Texas,  but  in  the  absence  of  proof  to 
the  contrary  the  law  of  Texas  will  be 
presumed  to  be  the  same  as  that  of 
Virginia;  i.  e.,  the  bond  being  only 
given  for  costs  the  writ  of  error  has 
not  the  effect  of  a  supersedeas,  but  the 
cou't  may  order  that  no  execution  is- 
sue, provided  defendant  give  bond  and 
security  in  a  penalty  at  least  double 
the  amount  of  the  judgment,  with  con- 
dition to  perform  the  judgment  and 
also  to  pay  all  damages,  costs  and  fees 
which  might  be  awarded  against  or 
incurred  by  the  defendant,  in  case  the 
writ  of  error  thus  pending  in  the  su- 
preme court  of  Texas  should  be  de- 
termined against  him.  Ins.  Co.  v.  Ray, 
75  Va.  821. 

In  Criminal  Cases. — A  writ  of  erro'- 
in  a  criminal  case,  does  not  of  it-elf 
have  the  effect  of  a  supersedeas,  in 
each  case,  the  court  will  direct  by  an 
endorsement  that  it  sh.i-.l  have  that  ef- 
fect, if  it  is  proper.     Conner  v.  Com., 
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2   Va.    Cas.    30;    State   v.    Conners,   20 
W.  Va.   ],   10. 

In  West  Virginia,  a  writ  of  error  to 
a  judgment  in  a  criminal  case  operates 
as  a  stay  of  proceedings  in  the  case 
until  the  decision  of  the  supreme  court 
of  appeals,  when  the  writ  issues  from 
that  court.  Acts  1872-3,  ch.  174,  §  6; 
Acts  1882,  ch.   128,  §  2. 

"The  writ  of  error  does  not  in  fact  su- 
persede the  judgnitnt  of  conviction  in  a 
felony  case,  but  under  our  law  only  op- 
erates a  stay  of  proceedings  in  the  case, 
after  the  writ  issues,  etc.,  until  the  de- 
cision of  the  supreme  court  of  appeals. 
Therefore  if  a  judgment  of  conviction 
of  a  felony,  be   rendered  by   a  circuit 
court  upon  the  verdict  of  a  jury  find- 
ing the  prisoner  guilty  of  a  felony  and 
fixing  his  term  of  imprisonment  in  the 
penitentiary   be   not    executed     before 
the   writ  of  error   issues,  the   prisoner 
is  not  taken  to  the  penitentiary  by  the 
sheriff  or  other  officer,  until  after  the 
judgment  of  conviction  is  affirmed  by 
the  supreme  court  of  appeals,  etc.     If 
the  judgment  of  conviction  is  reversed, 
and  a  new  trial  is  awarded,  then  ordi- 
narily  the   prisoner   is  again  tried   for 
the    offense,   of   which    he    is    indicted, 
though   in  some  cases  for   legal   cause 
he  is  acquitted  and  discharged  of  the 
offense  after  reversal  of  the  judgment 
without     another      trial.     But     if     the 
prisoner  has  been  delivered  in  the  pen- 
itentiary, before  the   writ  of  er.or   is- 
sues,  etc.,   he   remains   there   to   abide 
the  decision  and  action  of  the  supreme 
court  of  appeals  upon  the  writ  of  error 
in  the  case."     State  v.  Conners,  20  W. 
Va.  1. 
D.    SUPERSEDEAS. 

When  It  Is  the  Only  Process.— 
Where  supersedeas  is  the  only  proc- 
ess, it  will  merely  remove  the  record 
to  the  appellate  court  for  review,  if 
the  judgment  is  executed:  if  not  exe- 
cuted, it  will  also  stay  the  proceedings. 
White  V.  Jones,  1  Wash.   116. 

When  Merely  Auxiliary.— When 
merely   auxiliary,   a    supersedeas     can 


have  no  effect  after  the  decree  or  judg- 
ment is  carried  into  execution,  since  it 
can  only  stay  the  proceedings  in  the 
state  in  which  they  are;  yet  the  suit 
goes  on  in  the  superior  court  by  the 
other  process;  and  if  the  judgment  be 
reversed  a  writ  of  restitution  issues  to 
restore  the  party  to  that  of  which  he 
has  been  dispossessed  by  the  execu- 
tion. Morriss  v.  Garland,  78  Va.  215, 
229;   White  v.  Jones,  1   Wash.   116. 

A  supersedeas  to  a  decree  for  the 
payment  of  money  does  not  vacate,  or 
annul  conditionally,  the  decree,  but 
only  stays  further  proceedings  thereon, 
and  leaves  matters  in  the  condition  in 
which  they  were  when  the  supersedeas 
took  effect,  until  the  appellate  court 
can  hear  the  case  and  pass  upon  the 
questions  involved  in  the  appeal.  Mar- 
tin V.  South  Salem  Land  Co.,  94  Va. 
28,  26  S.  E.  591. 

So  that  where  execution  on  a  judg- 
ment is  suspended  in  order  to  give 
time  to  obtain  a  supersedeas,  but  no 
supersedeas  is  allowed  during  the  pe- 
riod of  supension  and  after  its  ex- 
piration an  execution  is  sued  out,  and 
possession  of  the  property  delivered, 
no  writ  of  restitution  can  be  granted 
until  the  cause  is  decided.  Krego  v. 
Fulk,  3  W.  Va.  74. 

A  supersedeas  to  a  decree  perfected 
before  the  decree  is  executed,  operates 
as  a  stay  of  such  execution  until  the 
cause  is  determined  in  the  appellate 
court.  But  when  the  decree  is  exe- 
cuted before  the  supersedeas  thereto 
is  perfected,  the  supersedeas  does  not 
operate  as  a  writ  of  restitution  to  re- 
store them  to  the  condition  they  were 
in  before  the  execution  of  the  decree. 
Hudgins  v.  Marchant,  28  Gratt.  177. 

Where  real  estate  has  been  sold  un- 
der a  decree  in  a  cause,  and  the  sale 
has  been  confirmed,  the  purchaser  is 
entitled  to  the  possession  of  the  prop- 
erty, even  though  the  decree  confirm- 
ing the  sale  does  not  direct  possession 
to  be  delivered  to  him.  Tf  an  appeal 
in  the  cause  has  been  obtained  and  per- 
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fected  before  possession  of  the  prop- 
erty is  obtained  by  the  purchaser,  he 
is  not  entitled  to  have  possession. 
But  if  possession  is  obtained  before 
the  appeal  is  perfected,  the  purchaser 
is  entitled  to  retain  it  until  the  case 
is  decided  in  the  appellate  court. 
Hudgins  v.  Marchant,  28  Gratt.  177. 

In  order  to  afford  an  opportunity  to 
a  party  to  obtain  an  appeal  and  super- 
sedeas, an  order  is  made  by  a  circuit 
judge  suspending  a  final  decree  for 
sixty  days;  and  the  required  bond  is 
given.  During  these  sixty  days  such 
decree  is  absolutely  inoperative;  and 
it  leaves  the  parties  to  the  suit  in  ex- 
actly the  same  situation  that  they 
vi'ould  have  been  in  if  no  such  decree 
had  been  entered.  State  v.  Harper's 
Ferry  Bridge  Co.,  16  W.  Va.  864. 

If  a  supersedeas,  which  the  appellate 
court  has  the  power  to  issue,  be  im- 
providently  awarded,  the  defendant 
should  move  to  have  it  quashed;  and 
he  cannot,  while  it  ^s  in  force,  disobey 
it  with  impunity.  State  v.  Harper's 
Ferry   Bridge  Co.,  16  W.  Va.  864. 

Efifect  on  Cause  Remanded  for  a 
New  Trial. — A  writ  of  supersedeas  to 
the  judgment  of  the  superior  court 
reversing  the  judgment  of  the  county 
court  and  sending  the  case  back  for 
a  new  trial,  if  obtained  before  the 
second  trial  in  the  county  court,  will 
stop  proceedings  there  until  the  de- 
cision in  the  court  of  appeals  upon  the 
supersedeas.  Jones  v.  Raine,  4  Rand. 
386. 

Effect   on   Forthcoming  Bond. — If  a 

supersedeas  to  a  judgment,  execution 
being  levied,  and  a  forthcoming  bond 
ta'  en.  be  issued  before  the  day  of  sale, 
and  thereupon  the  property  be  not 
forthcoming,  the  penalty  of  the  bond 
is  saved,  and  no  motion  lies  upon  it. 
Rucker  v.  Harrison,  6  Munf.  181. 

A  forthcoming  bond  being  forfeited, 
notice  is  given  that  a  motion  will  be 
made  on  it.  After  the  notice,  and  be- 
fore the  term  to  which  it  is  given,  a 
supersedeas  is  awarded  to  the  original 


judgment,  and  it  is  perfected  by  giv- 
ing bond  and  security.  The  motion  is 
then  continued  from  term  to  term,  un- 
til there  is  a  decision  affirming  the 
original  judgment.  After  that  decision, 
but  before  a  copy  of  it  is  received 
by  the  court  in  which  the  motion  is 
pending,  the  motion  is  heard,  and 
judgment  entered  against  the  obligors. 
It  is  objected  that  the  court  proceeded 
on  its  own  unofficial  information  that 
the  original  judgment  had  been  af- 
firmed. But  the  only  evidence  in  the 
record,  to  show  that  a  supersedeas  had 
been  awarded,  is  the  supersedeas  bond. 
Held:  1,  the  right  to  move  on  a  forth- 
coming bond  is  not  suspended  by  a 
supersedeas  to  the  original  judgment: 
and,  2,  whether  this  be  so  or  not,  the 
writ  of  supersedeas  not  having  been 
given  in  evidence  in  the  court  below, 
there  is  no  sufficient  foundation  for  the 
objection  to  the  proceedings  of  that 
court  upon  the  motion.  Spencer  v. 
Pilcher,   10   Leigh   490. 

The  original  judgment  and  the  judg- 
ment on  a  forthcoming  bond  consti- 
tute one  proceeding,  so  far  as  grant- 
ing a  supersedeas  is  concerned;  and 
if  the  judgment  on  the  forthcoming 
bond  has  been  rendered  before  the 
supersedeas  is  issued  and  the  error  ex- 
ists in  the  forthcoming  bond,  the  pe- 
tition ought  to  pray  a  supersedeas  to 
both  judgments  and  they  should  both 
be  embraced  in  the  supersedeas. 
Laidley  v.  Bright,  17  W.  Va.  779,  788; 
McCormick  v.  Bailey,  17  W.  Va.  585. 
A  second  supersedeas  to  the  judgment 
on  the  forthcoming  bond  is  unneces- 
sa-y.     Monroe  v.  Webb,  4   Munf.  73. 

The  effect  of  the  supersedeas  to  the 
original  judgment  may  even  be  ex- 
tended to  a  judgment  subsequently  ob- 
tained on  the  forthcoming  bond.  Bell 
7'  Bugg,  4  Munf.  260;  Laidley  v. 
Briprht.   17  W.  Va.   779,  788. 

Effect  on  Judgment  on  Delivery 
Bond. — A  supersedeas  to  the  original 
judgment  will  supersede  a  judgment 
on  a  delivery  bond.  State  v,  Blair,  29 
W.  Va.  474,  2  S.   E.  333. 
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E£Pect  on  Powers  of  Receiver  Al- 
ready Appointed. — Where  a  receiver 
has  been  appointed,  a  supersedeas  does 
not  interfere  with  his  powers.  Bristow 
V.  Home  Bldg.  Co.,  91  Va.  18,  28,  20 
S.  E.  946,  947. 

X.  Abatement  of  AppeaL 

A.  BY  DEATH  OF  PARTY. 
L   Pending  AppeaL 
a.   Generally. 

Though  there  is  no  abatement  of  ap- 
pellate causes  in  the  court  of  appeals, 
whether  at  law  or  equity,  and  our  stat- 
utes for  revival  of  actions  or  suits 
have  no  application  to  them;  yet  a 
practice  prevails  there,  probably  bor- 
rowed in  substance  from  that  of  the 
English  House  of  Lords,  in  equity, 
requiring  in  case  of  the  death  of  either 
party,  a  revival  of  the  appeal  or  writ 
of  error  by  consent  or  by  scire  facias. 
It  is,  however,  a  general  rule  of  con- 
venience and  policy,  applicable  only 
where  the  death  of  the  party  is  made 
known  to  the  court  and  suggested  on 
its  record;  and  there  may  be  circum- 
stances under  which  the  suggestion  it- 
self will  not  be  permitted  by  the  court. 
And  if  the  appellate  cause  passes 
through  the  court  without  such  sug- 
gestion, there  is  no  ground  for  the  im- 
putation of  error  or  irreg^ilarity  in  the 
proceedings  there;  and  the  judgment 
Or  decree  of  the  appellate  court  is  re- 
mitted to  the  court  below,  and  entered 
upon  the  record  there,  and  a  revival 
then  had  there  of  the  original  judg- 
ment or  decree  in  case  of  affirmance, 
or  of  that  of  the  appellate  court  in 
case  of  reversal.  Reid  v.  Strider,  7 
Gratt.  76. 

Appeals  should  be  revived  in  the 
names  of  deceased's  representatives, 
not  in  the  name  of  the  representatives 
generally.  Buster  v.  Wallace,  3  Hen. 
&  M.  217;  Turpin  v.  Thomas,  2  Hen. 
&  M.  139. 
b.  Death  of  Appellant. 

Where  appellant  dies  pending  an  ap- 
peal, his  death  should  be  suggested  on 


the  record,  and  the  appeal  revived  by 
his  executor  by  scire  facias.  Hudson  v, 
Ross,  1  Wash.  74. 

An  appeal  having  abated  at  March 
term  by  the  death  of  the  appellant  a 
scire  facias  to  revive  it  may  be  awarded 
at  the  ensuing  October  term  although 
the  April  term  has  intervened,  in  con- 
sideration of  the  short  interval  be- 
tween the  March  and  April  terms. 
Buster  v.  Wallace,  3  Hen.  &  M.  217. 

An  appeal  having  abated  at  one 
term,  by  the  death  of  the  appellant;  at 
the  next  term  a  scire  facias  was 
awarded  on  the  motion  of  his  .admin- 
istrator, who  had  qualified  since  the 
abatement,  for  the  appellee  to  show 
cause  why  the  appeal  should  not  be 
revived.  Gibbs  v.  Perkinson,  2  Hen.  & 
M.  211. 

Where  an  appeal  is  revived  by  the  ap- 
pellee by  scire  facias,  the  writ  should 
be  served  on  the  appellant's  executor. 
Hudson  V.  Ross,  1  Wash.  74.  • 

Where  Sergeant  Acts  as  Administra- 
trator. — If  the  appellant  dies,  and  no 
person  will  administer  on  his  estate, 
so  that  the  court  orders  the  sergeant  to 
take  possession  of  it,  no  scire  facias 
to  revive  the  appeal,  lies  against  the 
sergeant.  Braxton  v.  Andrews,  2  Call 
357. 

c.    Death  of  Appellee. 

Where  the  defendant  in  an  action 
of  trespass  q.  c.  f.  dies  after  verdict 
and  judgment  against  the  plaintiff,  and 
pending  an  appeal,  the  plaintiflF  appel- 
lant has  a  right  to  a  scire  facias  against 
the  personal  representative  of  the  de- 
fendant, though  not  against  his  heir,  to 
reverse  the  judgment  if  he  can.  Har- 
ris V.  Crenshaw,  3  Rand.  14. 

In  Daniel  v.  Robinson,  1  Wash.  154, 
the  appellee  being  dead,  an  appearance 
was  entered  for  the  executors,  and  on 
the  motion  of  their  counsel,  the  cause 
was  tried  without  waiting  for  a  scire 
facias. 

But  in  Wood  v.  Webb,  reported  in 
note  to  above  case,  the  court  upon  a 
similar  motion,   refused  to   revive  the 
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appeal  upon  an  appearance  being  en- 
tered and  directed  a  writ  of  scire  facias 
to  issue,  saying  that  the  above  case 
had  not  been  duly  considered  at  the 
time  the  motion  was  granted. 

But  in  Meek  v.  Baine,  1  Hen.  &  M. 
339,  it  was  held  that  where  two  terms 
of  the  court  of  appeals  had  elapsed 
since  the  appeal  and  before  the  record 
was  brought  up,  and  the  appellee  hav- 
ing died  since  the  appeal,  his  repre- 
sentative may  have  the  appeal  dis- 
missed on  motion  without  resorting 
to  a  scii*e  facias.  This  case  was  dis- 
tinguished on  the  ground  that  in  Wood 
v.  Webb,  the  appeal  being  docketed, 
the  judgment  might  either  have  been 
reversed  or  affirmed,  but  in  this  case, 
the  record  not  having  been  brought  up, 
the  appeal  might  only  be  dismissed. 

Where  the  appellee  dies,  the  court 
of  appeals  will  not  take  up  the  appeal 
in  the  name  of  his  executors,  no  ap- 
pearance having  been  entered,  espe- 
cially where  a  great  length  of  time 
having  elapsed  since  the  appeal,  the 
appellant  may  have  satisfied  the  judg- 
ment, such  a  case  coming  within  the 
reason  of  the  general  rule,  3  Hen.  & 
M.,  p.  270,  allowing  one  term,  after  new 
parties  made,  to  prepare  for  trial;  but 
a  scire  facias  to  revive  the  appeal  in 
the  name  of  the  executors  will  be 
awarded.  Scott  v,  Adams,  3  Hen.  & 
M.  501. 

Necessity  for  Revival  after  Death  of 
Judgment  Creditor. — Notwithstanding 
the  death  of  a  judgment  creditor,  the 
debtor  may,  under  the  practice  in  this 
state,  have  a  writ  of  error  without  re> 
vival  of  the  judgment.  The  proper  prac- 
tice is  to  set  out  the  facts  in  the  petition 
for  the  writ  of  error,  showing  who  the 
representative  of  the  creditor  is,  and 
when  the  writ  is  awarded  the  clerk  of 
this  court  will  issue  process  against 
such  representative.  Charlottesville  v. 
Stratton,  102  Va.  95,  45  S.  E.  737. 

Scire  Facias  Necessary  to  Have  Ben- 
efit of  Supersedeas  Bond. — If,  after  a 
supersedeas  obtained,  the  defendant  in 


error  die,  a  scire  facias  must  be  awarded 
against  his  executors,  or  administra- 
tors, and  not  a  new  writ  of  supersedeas, 
because  the  latter  could  not  be  con- 
sidered as  a  continuing  process,  and 
consequently  the  executor  could  not 
sue  upon  the  supersedeas  bond  first 
given.     Keel  f.   Herbert,  1  Wash.  203. 

d.  Death  of  One  of  Several  Appellants. 

One  of  several  appellants  dies  after 
the  appeal  to  the  court  of  appeals  is 
perfected.  Held,  that  either  party, 
appellant  or  appellee,  may  proceed  to 
have  the  appeal  revived  in  the  name  of 
the  representative  of  the  deceased  ap- 
pellant; and  the  party  wishing  to  have 
the  case  revived,  must  take  measures 
to  have  it  done.  Raine  v.  Bank  of  Va., 
4  Gratt.  150. 

Where  there  are  two  plaintiffs  in  a 
supersedeas,  if  one  of  them  die,  the 
cause  will  abate  as  to  him,  and  proceed 
in  the  name  of  the  surviving  plaintiff. 
Hairston  v.  Woods,  9  Leigh  308. 

Decree  against  survivin;^  partners 
and  executor  of  deceased  partner  of 
mercantile  house,  from  which  defend- 
ants appeal,  and  pending  appeal  one  of 
the  surviving  partners  dies;  the  death 
is  not  suggested,  and  the  court  pro- 
ceeds to  hear  cause,  reverses  the  de- 
cree, and  dismisses  plaintiff's  bill  as  to 
the  surviving  partners;  proof  is  after- 
wards offered  of  the  death  of  one  of 
them  before  the  hearing,  and  appellee 
moves  to  set  aside  decree  of  reversal, 
for  that  cause;  motion  overruled,  be- 
cause there  was  still  a  surviving  part- 
ner before  the  court,  who  represented 
the  whole  interest,  and  because  appellee 
can  not  complain  of  a  decree  in  favor 
of  the  deceased  party.  Cunningham 
V.  Smithson,  12  Leigh  33. 

e.  Death  of  One  of  Several  Appellees. 

An  appeal  from,  or  supersedeas  to, 
an  order  quashing  an  execution  against 
two  defendants,  need  not,  if  one  of 
them  die,  be  revived  against  his  repre- 
sentative, but  should  t  *  proceeded  on 
as  to  the  other  only.  Bullitt  v.  Win- 
stons,  1  Munf.  269. 
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By  §  2,  ch.  127,  of  the  Code  of  West 
Virginia,  610,  it  is  declared,  that  where 
a  party  dies  "in  any  stage  of  a  cause, 
whether  it  be  in  a  court  of  original  or 
appellate  jurisdiction,  if  it  occur  as  to 
any  of  several  plaintiffs  or  defendants, 
the  suit  may  proceed  for  or  against 
the  others,  if  the  cause  of  suit  survive 
to  or  against  them."  Ruffner  v.  Hewitt, 
14  W.  Va.  737. 

f.  In  Unlawful  Detainer. 

Where  the  defendant  in  a  proceed- 
ing of  unlawful  detainer  dies  pending 
an  appeal  by  the  plaintiff  below,  the 
cause  can  not  be  revived.  Chapman  v. 
Dunlap,  4  Gratt.  86. 

g.  In  Ejectment. 

An  appeal  from  a  judgment  in  eject- 
ment does  not  abate  by  the  death  of 
the  lessor  of  the  plaintiff,  notwithstand- 
ing such  lessor  claimed  the  land  for 
life  only.  Medley  v.  Medley,  3  Munf. 
191.  See  also,  Kinney  v.  Beverley,  1 
Hen.  &  M.  531;  Mooberry  v.  Marye,  2 
Munf.  453. 

If,  in  ejectment,  judgment  be  given 
for  the  defendant,  and  the  plaintiff  ap- 
peals, pending  which,  the  appellee  dies, 
the  appellant  can  ngt  sue  out  a  scire 
facias  against  his  heirs,  but  he  must 
bring  a  new  suit.  Tompkies  v.  Wal- 
ters, 6  Call  44. 
h.    Statutory  Provisions. 

Va.  Code,  §  3305,  provides  that  where 
a  party  dies  after  verdict  and  before 
judgment,  the  judgment  may  be  en- 
tered as  if  he  had  not  died.  Section 
3307  provides  that  if,  pending  an  ap- 
peal, writ  of  error,  etc.,  the  death  of  a 
party,  which,  if  it  had  occurred  after 
verdict  in  an  action,  would  not  have 
prevented  judgment  being  entered,  be 
suggested  or  relied  on  in  abatement  in 
the  appellate  court,  said  court  may  en- 
ter judgment  as  if  such  death  had  not 
occurred.  Held,  that  such  statutes  do 
not  authorize  the  supreme  court  of  ap- 
peals to  enter  judgment  in  a  case  in 
which  the  alleged  plaintiff  in  error  died 
before  the  appellate  proceedings  were 
begun. 


The  fact  that,  before  he  died,  the 
alleged  plaintiff  in  error  assigned  his 
cause  of  action  to  a  third  person,  does 
not  authorize  such  judgment.  Booth 
V,  Dotson,  93  Va.  233,  24  S.  E.  935. 

2.  Death  of  Appellant  before  Petition 

for  Appeal  Presented. 
But  where  the  party  in  whose  name 
the  petition  for  the  writ  of  error  is 
presented,  died  before  the  petition  was 
presented  to  the  court  of  appeals,  the 
writ  of  error  must  be  dismissed.  His 
personal  representative  is  the  party 
aggrieved  and  the  person  to  apply  for 
writ  of  error  or  appeal.  Booth  v.  Dot- 
son,  93  Va.  233,  24  S.  E.  935. 

3.  Death  of  One  of  Several  Appellants 

before  Decree. 
When,  apparently,  two  defendants, 
by  counsel,  petition  for  an  appeal, 
which  is  allowed,  and  so  appear  and 
prosecute  the  appeal,  though,  on  the 
hearing,  evidence  is  found  in  the  case, 
tending  to  show  that  one  was  dead  be- 
fore the  decree  appealed  from  was  ren- 
dered, yet,  in  the  court  of  appeals,  it 
appearing  that  the  decree  is  erroneous, 
and  the  other  appellant  having  the 
right  to  prosecute  the  appeal  and  have 
the  decree  reversed  as  to  both,  the 
court  will  not,  of  its  own  motion,  in- 
stitute an  inquiry  to  ascertain  whether 
the  party  be  living;  but  will  treat  him 
as  before  the  court,  by  counsel,  and 
reverse  the  decree,  with  costs  to  both 
appellants.  Rittenhouse  v,  Harman  7 
W.  Va.  380. 

4.  Death  of  Appellee  between  Verdict 

and  Judgment. 

In  Buckner  v.  Blair,  2  Munf. 
336,  it  was  held  that  no  process 
of  revivui  was  necessary  in  the  court 
of  appeals  where  the  appellee  died  be- 
tween verdict  and  judgment,  there  be- 
ing no  change  of  parties  since  the 
appeal. 

B.   BY  DISSOLUTION  OF  CORPO- 
RATION. 

In  Rider  v.  Union  Factory,  7  Leigh 
154,  it  was  held  under  the  state  of  the 
law  at  that  time  that,  where,  pending 
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an  appeal,  the  charter  of  the  com- 
pany expired  by  etnux  of  time,  the 
appeal  abated  on  the  ground  that  there 
was  no  one  to  represent  the  corpora- 
tion. 

Where  the  board  of  supervisors,  the 
appellants,  have  ceased  to  exist,  pend- 
ing the  appeal,  either  as  a  court  or  cor- 
poration, the  court  of  appeals  having 
judicial  knowledge  of  the  fact,  will  di- 
rect the  appeal  to  be  dismissed.  Board 
V.  Livesay,  6  W.  Va.  44. 

In  Bank  of  Alexandria  v.  Patton,  1 
Rob.  49y,  under  the  same  circumstances 
except  that  the  corporation  had  made 
an  assignment  of  its  rights  in  the  sub- 
ject of  controversy  prior  to  the  dissolu- 
tion, it  was  held  that  the  case  should 
proceed  without  notice  of  the  disso- 
lution. See  the  title  CORPORA- 
TIONS. 

XI.  Dismissal  of  Appeal. 

A.  CONSTITUTES    VALUABLE 
CONSIDERATION. 

If  the  appellant  promise  the  appellee, 
that  if  the  latter  will  agree  to  have  the 
appeal  dismissed,  the  appellant  will  pay 
him  the  full  arrount  of  the  debt,  dam- 
ages and  cost  then  due  upon  the  appeal, 
and  the  appellee  consents  thereto  and 
the  appeal  is  dismissed  as  agreed,  the 
appellee  may  maintain  assumpsit  on 
this  promise.  The  court  may  leave  the 
question  of  damages  in  such  a  case,  to 
the  jury.  Spotswood  v.  Pendleton,  2 
Call  209. 

B.  GROUNDS. 

Failure  to  Give  Bond. — An  appeal 
from  a  final  decree  of  June  2d,  1877, 
was  allowed  May  8th,  1879;  but  the 
bond  was  not  given  until  June  9th,  1879. 
Held,  that  under  W.  Va.  Code,  1873,  ch. 
178,  §  17,  the  appeal  must  be  dismissed. 
Pace  V.  Ficklin,  76  W.  Va.  292. 

A  writ  of  error  and  supersedeas  hav- 
ing been  dismissed  because  of  the  fail- 
ure of  the  plaintiff  in  error  to  g^ive  a 
new  bond  with  good  and  sufficient  se- 
curity, the  sureties  in  the  first  bond 
being  insolvent,   the   plaintiff  in   error 


can  not  after  such  dismission  of  his 
writ  of  error  be  awarded  a  writ  of 
error  without  supersedeas  on  giving 
the  bond  required  by  law,  and  if  such 
writ  of  error  has  been  granted  it  will 
be  dismissed  as  improvidently  awarded. 
Casanova  v.  Kreusch,  21  W.  Va.  720. 

Want  of  Jurisdiclion.  — Until  the 
court  has  legal  possession  of  any  cause, 
although  it  be  upon  their  docket,  it  has 
no  power  over  it  but  to  dismiss  it. 
Jurisdiction  must  in  all  cases  precede 
discretion.  Clarke  v.  Conn,  1  Munf. 
160. 

The  defendant  in  error  cannot  ques- 
tion the  jurisdiction  of  the  lower  court, 
where  he  is  contesting  the  jurisdiction 
of  the  appellate  court,  for  if  his  con- 
tention is  sustained,  the  only  order 
that  the  appellate  court  can  make  is 
one  dismissing  the  writ  of  error.  P. 
C.  &  St.  L.  R.  Co.  V.  Board  of  Pub. 
Works,  28  W.  Va.  264. 

Dismissal  Ex  Mero  Motu  of  Error  or 
Appeal  Barred  by  Statute.— In  appeals 
or  writs  of  error  to  the  appellate  court, 
while  a  motion  to  dismiss  as  improv- 
idently awarded,  or  to  quash,  in  ad- 
vance of  hearing  on  the  merits,  is  ad- 
visable as  singling  out  a  preliminary 
point  of  defense,  and  saving  labor,  yet 
it  would  seem  that  no  motion  is  re- 
quired to  enable  the  party  to  have  the 
benefit  of  the  statute,  but  the  court 
will  ex  mero  motu  dismiss  a  writ  of 
error  or  appeal  barred  by  the  statute, 
or  where  not  barred,  will  refuse  to  con- 
sider any  appealable  decree  older  than 
the  limit,  and  the  petition  must  show 
a  right  to  appellate  process  from  a 
decree  or  judgment  within  the  limit, 
else  it  will  not  be  allowed,  or,  if  al- 
lowed, will  be  dismissed.  Morgan  v. 
Ohio  River  R.  Co.,  39  W.  Va.  17,  19 
S.  E.  588. 

Under  the  statute  prohibiting  the 
granting  of  appeals,  writs  of  error  or 
supersedeas  after  five  years  from  the 
date  of  a  final  judgment  or  decree,  the 
judges  of  the  court  of  appeals  have  no 
authority  to  grant  an  appeal,  etc.,  after 
five  years  or  to  consider  the  merits  of 
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a  cause  after  the  expiration  of  five 
years,  though  the  objection  be  not 
taken  by  plea  or  otherwise  and  even 
though  it  be  expressly  waived  by  con- 
sent of  parties.  Com.  v.  Moore,  1  Gratt. 
•394. 

Failure  to   Enter  Appearance. — The 

counsel  for  the  appellee  may  move  to 
dismiss  the  appeal,  for  want  of  an  ap- 
pearance being  entered  for  the  appel- 
lant, before  he  opens  the  record,  but 
not  afterwards.  Collins  v,  Lowry,  2 
Wash.  75. 

Failure  to  Bring  Up  Transcript.— An 
appeal  terminates  by  operation  of  law 
by  §  12,  ch.  135,  Code  of  W.  Va.,  un- 
less the  record  is  filed  with  the  clerk 
before  the  commencement  of  the  sec- 
ond term  after  the  appeal  is  perfected, 
unless  the  court,  for  good  cause  shown, 
illow  it  to  be  proceeded  with,  and  a 
motion  to  dismiss  the  appeal  is  super- 
fluous. Sydenstriker  v.  Beard,  4  W. 
Va.  707. 

Where  the  appellant  fails  to  bring 
ip  the  record  in  time,  the  appellee  may 
nove  the  court  of  appeals  to  docket 
md  dismiss  the  appeal,  though  he  has 
>nly  a  copy  of  the  decree  in  the  lower 
court  and  the  appeal  therefrom.  Wil- 
son V.  Caldwell,  2  Rand.  190. 

Showing  Good  Cause. — In  Craigen  v. 
Thorn,  3  Hen.  &  M.  269,  the  appellee's 
:ounsel  having  moved  to  dismiss  the 
ippeal  because  the  transcript  of  the 
record  had  not  been  brought  up  within 
two  terms  after  the  appeal  was  granted 
and  the  motion  being  opposed  by  coun- 
sel for  the  appellants  on  the  ground 
that,  although  he  had  used  every  exer- 
tion to  obtain  the  necessary  informa- 
tion from  his  client  as  to  the  cause 
which  produced  the  delay  in  sending 
up  the  record,  yet  his  remote  situation 
had  prevented  him  from  acquiring  the 
information  sought  through  the  post- 
L^ffice,  a  rule  was  entered  that  the 
ppeal  stand  dismissed  unless  the  ap- 
pellants show  cause  to  the  contrary  be- 
fore a  certain  date.  On  cause  being 
shown  before  that  date,  the  above  or- 


der was  set  aside  and  the  appeal  placed 
on  the  docket. 

Allowing  Two  Terms  to  Pass. — If 
the  appellant  let  two  terms  of  the  court 
of  appeals  elapse,  after  the  appeal  has 
been  grranted  by  the  district  court,  the 
appellee  may  bring  up  the  record,  and 
have  the  suit  dismissed,  with  costs; 
but,  he  can  not  have  the  judgment  af- 
firmed, as  he  could  have  done  if  he 
had  brought  up  the  record  at  the  sec- 
ond term,  under  the  act  of  assembly. 
Mills  V.  Black,  1  Call  241. 

After  two  terms  of  the  supreme 
court  have  elapsed  since  the  appeal 
and  before  the  record  is  brought  up  a* 
judgment  cannot  be  affirmed;  but  the 
appeal  may  be  dismissed  with  costs. 
Nelson  v.  Matthews,  1  Hen.  &  M.  21. 

Lapse  of  Five  Years  from  Date  of 
Judgment. — An  appeal  will  be  dis- 
missed under  Act  of  1872,  §  17,  when- 
ever five  years  shall  appear  to  have 
elapsed  from  the  date  of  the  judgment 
to  the  time  when  the  record  is  de- 
delivered  to  clerk,  and  this  applies  al- 
though the  judgment  was  rendered  and 
the  appeal  allowed  before  the  passage 
of  that  act,  if  the  record  was  filed  after 
it  went  into  effect.  Modisett  v.  Day- 
ton, 11   W.   Va.   339. 

Appeal  Taken  without  Appellant's 
Consent. — An  appeal  taken  in  the  name 
of  a  party  without  his  knowledge  or 
consent,  may  be  dismissed  as  to  him, 
on  his  motion.  Watson  v.  Watson,  4 
Rand.  611. 

Escape  of  PlaintifiF  in  Error  in  Crim- 
inal Case. — Where  a  prisoner  convicted 
of  felony  obtains  a  writ  of  error  which 
is  directed  to  operate  as  a  supersedeas, 
and  he  then  escapes  from  jail,  the  ap- 
pellate court  will  discharge  so  much 
of  the  order  awarding  the  writ  of  error 
as  directed  it  to  operate  as  a  superse- 
deas to  the  judgment.  And  will  fur- 
ther direct  that  the  writ  of  error  be 
dismissed  by  a  certain  day,  unless  it 
shall  be  made  to  appear  to  the  court 
by  that  day,  that  the  plaintiff  in  error 
is  in  custody  of  the  proper  officer  of 
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the  law.  Sherman  v.  Com.,  14  Gratt. 
677;  State  v.  Conners,  20  W.  Va.  1,  12. 

In  Leftwich  v.  Com.,  20  Gratt.*  716, 
it  was  said  that  the  same  order  would 
have  been  made  as  in  Sherman  v.  Com., 
14  Gratt.  677,  but,  as  the  case  had  been 
heard  and  decided  without  information 
that  the  plaintiff  in  error  was  at  large, 
the  court  held  it  proper  not  to  set  aside 
the  judgment  already  entered  in  the 
case  but,  permitted  the  same  to  stand 
in  full  force. 

A  prisoner  convicted  of  felony  ob- 
tains a  writ  of  error;  and  he  afterwards 
escapes  from  custody,  and  is  still  at 
large.  In  such  case  the  appellate  court 
will  order,  that  the  writ  of  error  be 
dismissed  by  a  certain  day,  unless  it 
shall  be  made  to  appear  to  the  court 
before  that  day,  that  the  plaintiff  in 
error  is  in  custody  of  the  proper  offi- 
cer of  the  law.  And  the  appellate  court 
may  make  such  order  upon  motion 
based  on  affidavits  without  previous 
notice  of  the  grounds  of  said  motion 
to  the  plaintiff  in  error  or  to  his  coun- 
sel.    State  V.  Sites,  20  W.  Va.  13. 

Failure  to  Perfect  Appeal  after  Mo- 
tion to  Speed  Cause. — The  parties  ob- 
taining an  appeal,  failing  to  have  it 
perfected  by  service  of  process  upon 
the  appellees,  or  publication  where  that 
is  proper,  the  court  will,  on  motion  of 
an  appellee,  who  has  appeared,  make 
a  rule  upon  the  appellants  to  speed  the 
cause;  and  if  they  fail  to  perfect  the 
appeal  in  the  time  appointed,  or  show 
good  cause  for  their  failure,  the  appeal 
will  be  dismissed.  Michie  v.  Michie, 
17   Gratt.   109. 

Where  notice  is  given  that  such  a 
motion  will  be  made  on  the  tenth  day 
of  the  term,  Sunday  is  not  to  be 
counted  as  one  of  the  days  of  the  term. 
Michie  v.  Michie,  17  Gratt.  109.  See 
also,   Read  v.   Com.,  22   Gratt.   924. 

Record  Certified  by  Clerk  of  Court 
from  Which  Cause  Removed. — Where 
a  cause  has  been  removed  from  one 
court  to  another  under  the  provisions 
of  §   3318   of  Va.    Code,   the   clerk   of 


the  court  to  which  the  cause  is  re- 
moved is  the  only  person  who  can 
certify  the  record,  and  take  the  bond 
required  in  order  to  perfect  an  appeal 
to  this  court,  even  though  the  errors 
complained  of  were  committed  before 
removal.  An  appeal  allowed  upon  a 
lecord  certified  by  the  clerk  of  the 
court  making  the  removal  order  will 
be  dismissed,  but  without  prejudice 
to  the  rights  of  the  appellant  so  far  as 
not  affected  by  the  act  of  limitations. 
Smith  V.  Pyrites,  etc ,  Co.,  100  Va.  292, 
40  S.  E.  918. 

Want  of  Bill  of  Exceptions.— Where 
a  judgment  of  the  county  court  dis- 
missing an  appeal  is  superseded  by  the 
circuit  court,  which  dismissed  the  su- 
persedeas as  improvidently  awarded, 
and  in  the  record  of  the  county  court 
no  bill  of  exceptions  was  taken  to  show 
that  said  court  improperly  dismissed 
the  appeal,  and  nothing  appears  in 
the  record  to  show  that  the  judgment 
of  the  county  court  was  wrong,  and  it 
is  not  clear  from  the  record  that  the 
court  of  appeals  has  jurisdiction,  a  su- 
persedeas to  said  judgment  of  the  cir- 
cuit court  by  the  appellate  court  will 
be  dismissed  as  being  improvidently 
awarded.  B.  &  O.  R.  Co.  v.  Annon, 
18   W.   Va.   393. 

Nonproduction  of  Original  Will  Ex- 
hibited for  Probate. — In  every  case  of 
an  appeal  in  a  controversy  concerning 
the  probate  of  a  will,  the  original  paper 
exhibited  for  probate  ought  to  be 
brought  before  the  appellate  court,  by 
writ  of  subpoena  duces  tecum;  if  such 
paper  can  not  be  had,  the  order  admit- 
ting it  to  record,  or  rejecting  it,  ought 
neither  to  be  affirmed  nor  reversed;  but 
the  appeal  should  be  dismissed.  Marks 
and  Wife  v.  Bryant  and  Wife,  4  Hen. 
&  M.  91. 

Where  Controversy  Has  Ceased  to 
Exist. — See  ante,  "Necessity  for  Exist- 
ence of  Real  Controversy,"  I,  B. 

C.    DISMISSAL  BY   CESTUI   QUE 
TRUST. 

Where  an  appeal  is  taken  by  a  tnis- 
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tee  and  his  cestui  que  trust  and  the 
latter  afterwards  dismisses  the  appeal 
so  far  as  she  is  concerned,  such  dis- 
missal operates  as  a  dismissal  of  the 
entire  appeal,  it  appearing  that  the 
trustee  was  acting  wholly  in  a  repre- 
sentative capacity  and  had  not  suffered 
any  personal  injury  from  such  decree. 
Ratliff  V.  Patten,  37  W.  Va.  197,  16  S. 
E.  464. 

D.  EFFECT  OF  DISMISSAL. 

On  Parties  Appealing.— The  dismissal 
of  an  appeal  has  the  same  effect  as 
an  affirmance  under  §  18,  ch.  178,  Va. 
Code,  1873,  providing  that  "After  the 
dismissal  of  an  appeal,  writ  of  error, 
or  supersedeas,  no  other  appeal,  etc., 
shall  be  allowed  to,  or  from  the  same 
judgment,  order,  or  decree."  Cobbs  v, 
Gilchrist,  80  Va.  503. 

And  this  applies  as  well  to  the  dis- 
missal of  an  appeal  for  failure  to  print 
the  record  as  for  any  other  cause. 
Woodson  V.  Leyburn,  83  Va.  843,  3  S. 

E.  873;  Barksdale  r.  Fitzgerald,  76  Va. 
892;  Beecher  v,  Lewis,  84  Va.  630,  6 
S.  E.  367. 

The  dismissal  of  an  appeal  for  failure 
to  give  the  required  bond,  operates  as 
an  affirmance  of  the  decree  of  the 
lower  court,  without  any  consideration 
by  the  appellate  court.  Hicks  v.  Brick 
Co.,  94  Va.  741,  27  S.  E.  596;  Sites  v. 
Wieland,  5  Leigh  80. 

Where  three  successive  appeals  are 
allowed  from  three  decrees  in  a  cause 
and  the  first  two  are  dismissed,  it 
seems  that  on  the  last  appeal  which  re- 
lates only  to  the  last  decree,  matters 
involved  in  the  former  appeals  cannot 
be  inquired  into,  under  the  spirit  of 
§  18,  ch.  178,  Va.  Code,  1873.  Barksdale 
V.  Fitzgerald,  76  Va.  892. 

If  one  writ  of  error  be  dismissed  for 
matter  merely  formal,  the  effect  is,  so 
far  as  any  rehearing  is  concerned,  the 
same  as  an  affirmance  in  the  court  oi 
appeals.  Alvey  v.  Cahoon,  86  Va.  173, 
9   S.   E.  994. 

In  a  writ  of  error  in  this  court  from 
a  judgment  an  order  is  made  reciting 


that  it  appeared  from  a  writing  filed 
that  the  "matters  in  difference  herein" 
have  been  settled,  and  dismissing  the 
writ  of  error  "agreed"  on  motion  of  the 
plaintiff  in  error,  such  order  is  not  a 
bar  against  the  judgment,  and  does 
not  discharge  it.  Fletcher  v.  Parker, 
53   W.   Va.   422,   44   S.   E.   422. 

On  Parties  Not  Joining  in  Appeal. — 
But  a  dismissal  of  one  party's  appeal 
for  lack  of  jurisdiction,  will  not  affect 
the  other  party's  right  of  appeal,  if  it 
satisfies  the  jurisdictional  requirement 
as  to  amount  and  the  appellate  court 
will  consider  both  causes,  so  far  as 
they  affect  the  party  entitled  to  appeal. 
Tebbs  V.  Lee,  76  Va.  744. 

A  fair  interpretation  of  §  1,  ch.  135, 
W.  Va.  Code,  1868,  permits  any  one 
of  the  parties  to  a  controversy  to  ap- 
peal, or  have  a  writ  of  error  or  super- 
sedeas, in  such  cases  as  are  designated 
by  the  statute,  without  prejudice  to 
those  who  were  not  made  party  to  the 
appeal,  writ  of  error,  or  supersedeas; 
and  that,  notwithstanding  one  defend- 
ant took  an  appeal,  writ  of  error,  or  su- 
persedeas, and,  under  the  statute,  was 
deemed  to  have  abandoned  it,  it  does 
not  militate  against  the  right  of,  or 
conclude,  either  of  the  other  defend- 
ants, who  were  not  parties  to  the  ap- 
pellate proceedings,  from  prosecuting 
an  appeal,  writ  of  error,  or  supersedeas, 
in  the  same  matter  within  the  time  pre- 
scribed by  statute.  Adamson  v.  Peerce, 
9  W.  Va.  249. 

Judge  May  Still  Give  His  Opinion. 
— Although  a  writ  of  error  be  dis- 
missed as  improvidently  awarded,  still 
any  judge  of  the  court  of  appeals  may 
give  his  opinion  upon  the  merits  if  he 
so  desires.  White  v.  Ches.,  etc.,  R. 
Co.,  26  W.  Va.  800;  Steenrod  v.  Rail- 
road, 25  W.  Va.  133,  138;  Wells  v.  Jack- 
son, 3  Munf.  458;  Goolsby  v.  Strother, 
21  Gratt.  107. 

XII.  Reinstatement. 

After  regularly  dismissing  an  appeal 
for  want  of  prosecution,  the  appellate 
court   cannot   reinstate   the   same  at  a 
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subsequent  term,  without  a  rule  having 
been  made  upon,  or  due  notice  given 
to,  the  adverse  party  to  appear  and 
contest  the  motion.     Cropper  v.  West, 

4  Munf.  299.  See  also,  Rule  IX,  1 
Hen.  &  M.  VI. 

If  a  suit  be  dismissed  by  surprise  of 
the  appellant  it  may  be  redocketed  at 
a  subsequent  term  in  the  place  where  it 
formerly  stood.  Thornton  v.  Corbin,  3 
Call  232. 

An  appeal  taken  to  the  court  of  ap- 
peals prior  to  the  statute  of  February, 
1825,  Supp.  to  Rev.  Va.  Code,  ch.  98, 
was  dismissed  after  the  statute  was 
passed,  for  want  of  sufficient  security. 
Held,  appellants  were  not  entitled 
either  to  have  the  appeal  reinstated,  or 
to  have  a  new  appeal  allowed,  on  the 
terms  provided  by  that  statute;  namely, 
on  giving  security  for  costs  only,  and 
taking  the  appeal  without  a  superse- 
deas to  the  decree.     Sites  v,  Wieland, 

5  Leigh  89. 

G.  &  S.,  partners,  recovered  a  judg- 
ment for  $26.52  with  interest  thereon 
and  costs  against  A.  before  a  justice. 
A.  gave  bond  with  approved  security, 
and  was  granted  an  appeal  from  the 
judgment  of  the  justice.  Afterwards, 
the  plaintiffs  and  defendant  appeared 
in  the  circuit  court,  and  thereupon  the 
appellees  moved  the  court  to  dismiss 
the  appeal  for  the  reason  that  the  tran- 
script filed  did  not  show  that  any  ap- 
peal had  been  granted  by  the  justice 
to  the  appellant.  The  court  sustained 
the  motion,  and  dismissed  the  appeal, 
and  gave  judgment  against  the  appel- 
lant for  costs.  At  the  next  term,  the 
court,  on  motion  of  the  appellant,  set 
aside  its  former  order  of  dismissal,  and 
reinstated  the  appeal  on  the  docket  for 
trial.  Held,  that  the  first  order  is  not 
a  final  and  conclusive  judgment,  and 
that  the  second  order  is  authorized  by 
§  11,  ch.  127,  of  the  W.  Va.  Code,  p. 
81,  Gorrell  v.  Willis,  54  W.  Va.  78, 
46  S.  E.  139. 

A  mistake  of  the  clerk  of  the  su- 
preme court  in  not  entering  the  name 


of  counsel  on  the  argument  docket,  in 
consequence  of  which,  the  counsel  was 
not  heard  (being  absent,  with  leave  of 
the  court,  when  the  cause  was  called), 
is  not  sufficient  ground  for  reinstating 
the  cause,  after  the  decision  has  been 
regularly  certified  to  the  court  below. 
Beatty  v.  Smitk,  5  Munf.  39. 

XIII.  Successive  Appeals. 

Except  in  the  case  provided  for  in 
the  statute,  viz.,  where  the  appeal  is 
dismissed  for  failure  to  print  the  rec- 
ord or  to  deposit  with  the  clerk  a  suffi- 
cient fund  for  that  purpose,  where  a 
writ  of  error  or  appeal  has  been  dis- 
missed (because  of  the  failure  of  the 
appellant  to  give  a  new  bond  with  good 
security  when  required  by  the  court), 
he  is  not  entitled  to  a  second  writ  of 
error  or  supersedeas,  Casanova  v, 
Kreusch,  21  W.  Va.  720;  Perry  v.  Horn, 
21  W.  Va.  732. 

Chapter  172,  W.  Va.  Acts,  1872-3, 
providing  that,  if  an  appeal  or  writ  of 
error  be  dismissed  for  failure  to  pro- 
vide for  the  printing  of  the  record 
within  six  months  after  the  case  i> 
docketed  in  the  appellate  court,  the 
case  may  be  renewed  at  any  time 
within  five  years  from  the  date  of  the 
judgment,  order,  etc.,  appealed  from,  is 
only  intended  to  allow  one  additional 
appeal  or  writ  of  error  not  an  indefinite 
number  of  such  appeals  within  the  fivi 
years.     Perry  v.  Horn,  21  W.  Va.  732 

By  the  Act  of  1825,  Supp.  Rev.  Va 
Code,  a  second  appeal  can  not  be 
granted  a^ter  one  has  been  dismissed 
Sites  V.  Wieland,  5  Leigh  80. 

Where  the  supreme  court  of  appeals 
rejects  an  application  for  an  appeal  to 
a  decree  of  the  circuit  court,  on  the 
ground  that  the  decree  complained  of 
is  plainly  right,  no  other  petition 
therein  can  be  afterwards  entertained; 
and  if  an  appeal  from  the  same  decree 
or  from  one  based  solely  upon  it,  and 
which  simply  carries  it  into  execution, 
should  afterwards  by  inadvertence  be 
granted  by  said  court,  on  the  hearing 
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of  the  case  the  appeal  so  inadvertently 
granted  will  be  dismissed  as  improvi- 
dently  awarded.  Moore  v,  Johnson,  24 
W.   Va,   549.* 

XIV.  Proceedings   on  Review 
in  Court  of  Appeals. 

A.  TRANSFER  OF  CASE  TO  AN- 
OTHER PLACE  OF  SESSION. 

Under  the  provisions  of  §  3093  of 
the  Va.  Code,  the  court  of  appeals  has 
the  right,  when  sitting  at  one  of  its 
places  of  session,  to  transfer  to  such 
place  of  session  any  cause  pending  at 
one  of  its  other  places  of  session.  Lil- 
lienfeld  v.  Commonwealth,  92  Va.  818, 
23  S.  E.  882. 

B.  TAKING  UP  CAUSES  OUT  OF 
TURN. 

The  court  will  take  up  a  cause,  out 
of  its  turn  on  the  docket,  as  a  delay 
case,  if  the  only  points  in  it  had  in 
another  case  been  decided  by  the  court 
against  the  appellant.  Armistead  v. 
Butler's  Administrator,  1  Hen.  &  M. 
176. 

Although  a  palpable  frivolous  bill  of 
exceptions  to  the  opinion  of  the  court 
below  is  not  sufficient  to  prevent  the 
supreme  court  from  taking  up  a  cause 
out  of  its  turn  on  the  docket,  as  a 
delay  case,  yet,  if  the  point  be  in  any 
degree  doubtful,  it  will  not  be  so  taken 
up.    Fox  V.  Govan,  4  Hen.  &  M.  156. 

The  counsel  for  the  appellee  may 
take  up  an  appeal  out  of  its  turn  on 
the  docket  as  a  delay  case,  and  confess 
error.  Buchanan  v.  Leeright,  1  Hen. 
&  M.  211. 

C  LAWS  GOVERNING  DISPOSI- 
TION OF  CASE. 
Laws  Existing  When  Judgment  Ren- 
dered.— Writs  of  error  in  the  court  of 
appeals  must  be  disposed  of  in  accord- 
ance with  the  law  as  it  existed  at  the 
time  of  the  rendition  of  the  judgment 
complained  of.  If,  as  the  law,  then 
stood,  there  is  no  error  in  the  judg- 
ment, it  must  be  affirmed,  but,  if  er- 
roneous, it  must  be  reversed,  and  such 
Judgment  entered   as  the   lower  court 


ought  to  have  entered.  Anderson  v. 
Hygeia  Hotel  Co.,  92  Va.  687,  24  S.  E. 
269;  Feamster  v.  Withrow,  9  W.  Va. 
296,  315;  Metropolitan  L.  Ins.  Co.  v. 
Rutherford,  2  Va.  Dec.  707. 

Subsequent  acts  of  assembly  cannot 
be  considered.  Wilson  v,  Hundley,  98 
Va.  96.  30  S.  E.  492. 

D.  RULE  OF  STARE  DECISIS. 

Adjudged  cases  can  only  be  safely 
relied  on  as  precedents,  as  to  points 
actually  in  issue  between  the  parties, 
and  not  as  to  such  as  may  be  deemed 
extrajudicial;  unless  indeed  in  relation 
to  the  latter  they  shall  have  ripened 
into  law  by  various  and  successive  de- 
cisions. .  Lewis  V.  Thornton,  6  Munf. 
87. 

Where  the  principles  of  a  decree  of 
the  court  of  appeals  seem  to  be  op- 
posed to  its  letter,  the  literal  interpre- 
tation ought  not  to  be  relied  on  as  a 
binding  precedent.  Lewis  v.  Thornton, 
6  Munf.  87.  See  the  title  STARE  DE- 
CISIS. 

E.  EFFECT  OF  EQUAL  DIVISION 

OF  COURT. 

Where  the  court  of  appeals  is 
equally  divided,  the  decision  of  the 
lower  court  should  be  affirmed.  Raines 
V.  Watson,  2  W.  Va.  371;  Stuart  v. 
Pennis,  2  Va.  Dec.  667;  Chichester  v. 
Mason,  7  Leigh  244;  Richmond,  etc., 
R.  Co.  V.  Shippen,  2  Pat.  &  H.  327; 
Millbank  v.  Ingersoll,  29  W.  Va.  306, 
1  S.  E.  575;  State  v.  Cottrill,  31  W.  Va. 
162,  6  S.  E.  428;  Tennant  v.  Tennant, 
43  W.  Va.  547,  27  S.  E.  334. 

A  point  in  a  cause  in  which  the 
judges  of  the  court  of  appeals  are 
equally  divided,  stands  affirmed  by  vir- 
tue of  the  act,  Va.  Code,  ch.  209,  §  7, 
p.  841,  Sess.  Acts,  1860-67,  p.  •)  .7,  as 
well  where  it  is  a  ruling  of  the  court 
below  in  the  progress  of  the  cause,  as 
where  it  is  the  final  judgment  of  the 
court  in  the  case.  Chahocn  v.  Com.,  21 
Gratt.  822. 

When  only  four  judgrcs  are  sitting 
and  they  are  equally  divided  in  opin- 
ion, as  to  a  part  of  the   decree  pro- 
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nounced  by  the  court  below  the  re- 
versal ought  not  to  be  extended  far- 
ther, than  they  all  (or  a  majority) 
concur,  that  there  is  error,  and  the  resi- 
due ought  to  be  affirmed.  Com.  v, 
Beaumarchais,  3  Call  122. 

The  assent  of  at  least  three  of  the 
judges  of  the  supreme  court  is  re- 
quired by  §  88  of  the  constitution 
(1902)  only  when  it  is  necessary  to  de- 
termine that  a  law  is  or  is  not  repug- 
nant to  the  constitution  of  this  state, 
or  of  the  United  States.  In"  other  cases, 
not  involving  the  constitutionality  of  a 
law,  §  3485  of  the  Va.  Code  applies 
which  requires  the  supreme  court  to 
affirm  "where  the  voices  on  both  sides 
are  equal."  No  rehearing  is  required. 
Funkhouser  v.  Spahr,  102  Va.  306,  46 
S.   E.  378. 

When  a  decree  in  chancery  is  af- 
firmed, the  court  of  appeals  being 
equally  divided  in  opinion,  it  should  be 
"without  prejudice  to  the  legal  reme- 
dies of  the  parties."  Martin  v.  Welch, 
4  Munf.  60. 

Where  there  is  a  conflict  of  evidence 
and  it  is  so  nearly  balanced  as  to  make 
it  doubtful  on  which  side  is  the  pre- 
ponderance, an  issue  ought  to  be  di- 
rected; but  when,  though  there  be  a 
conflict,  it  is  not  of  such  character,  no 
issue  ought  to  be  ordered.  The  con- 
flict of  the  evidence  must  be  regarded 
as  of  this  character,  and  as  justifying 
the  direction  by  the  circuit  court  of  an 
issue,  whenever  on  appeal  the  appellate 
court  is  so  divided  in  opinion  as  to  the 
weight  of  the  evidence,  that  one  or 
more  of  the  judges  think,  that  the  is- 
sue ought  not  to  have  been  directed, 
because  the  evidence  establishes 
clearly  one  state  of  facts,  while  the 
other  judge  or  judges  think  the  evi- 
dence establishes  an  opposite  state  of 
facts.  Pickens  v.  McC!oy,  24  W.  Va. 
344,  following  Vangilder  v.  Hoffman, 
22  W.  Va.  1. 

Where  the  members  of  the  court  of 
appeals  are  equally  divided  on  the 
question  of  the  jurisdiction  of  the  court 


of  appeals,  the  jurisdiction  of  the  court 
must  be  sustained  and  the  case  decided 
on  its  merits.  State  v.  Hays,  30  W.  Va, 
107,  3  S.  E.  177. 


F.    SCOPE. 
1.   In  GeneraL 

Confined  to  the  RccorA— The  court 
of  appeals  can  only  consider  a  case, 
on  writ  of  error  or  appeal,  on  the  rec- 
ord as  made  in  the  trial  court.  If  this 
fails  to  disclose  the  errors  complained 
of,  they  cannot  be  considered.  Barnes 
V.  Com.,  92  Va.  794,  23  S.  E.  784; 
Wright  V.  Wood,  88  Va.  1037,  14  S.  e! 
914;  Syme  v.  Butler,  1  Call  105;  Now- 
lin  V.  Burwell,  28  Gratt.  887. 

As  to  the  rule  that  error  to  be  re- 
versible must  be  apparent  of  record, 
see  post,  "Must  Be  Manifest  and  Ap- 
parent of  Record,"  XIV,  H,  1,  a. 

A  writ  of  error  to  a  judgment  of  the 
circuit  court  for  alleged  errors  involv- 
ing the  evidence  alone,  and  which  is 
not  certified  or  in  any  manner  made 
part  of  the  record,  will  be  dismissed, 
as  improvidently  awarded.  Craft  v, 
Mann,  46  W.  Va.  478,  33  S.  E.  260. 

"Our  duty  requires  us  to  decide  cases 
according  to  the  law  and  facts,  as  they 
are  made  and  presented  to  us  and  ap- 
pear by  the  record  submitted  for  our 
judgment  and  decision,  according  to 
the  best  of  our  judgment  and  belief." 
Brown  v.  Martin,  15  W.  Va.  1. 

Where  the  record  shows  that  the  de- 
fendant pleaded  "Not  guilty,"  the 
supreme  court  will  disregard  an  excep- 
tion that  the  prisoner  was  tried  with- 
out a  plea.  Cash  v.  Commonwealth  2 
Va.   Dec.  1. 

Parol     Agreements     of     Counsel— 

The  supreme  court  will  not  under- 
take to  settle  the  merits  of  a  contro 
versy  between  counsel  in  the  court 
below  as  to  whether  there  was  a  parol 
agreement  between  them  that  the  ste- 
nographer's report  of  the  evidence  in 
1  case  should  be  treated  as  a  part  of 
the  record.  West  v.  Richmond  Ry., 
Jtc,   Co.,  J 02  Va.   339,  46  S     K    Qrio. 
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Upon  an  appeal  from  a  judgment  in 
covenant,  the  covenant  not  being  set 
i>ut  in  the  pleadings  upon  oyer,  and  the 

question  being  whether  the  declaration 
showed  good  cause  of  action;  the  court 
can  only  look  at  the  covenant  as 
ple;ided  in  the  declaration;  and  though 
the  instrument  be  set  out  in  a  bill  of 
exv.pptions  taken  at  the  trial,  the  court 
can  pay  no  regard  to  it,  n:  deciding  on 
the  sufficiency  of  the  declaration. 
Carthrae  v.  Brown,  3  Leigh  98. 

Where  a  bond  is  not  made  part  of 
the  record  by  the  pleadings,  it  is  not 
to  be  so  treated,  though  it  is  noticed 
in  the  bill  of  exceptions,  but  the  decla- 
ration alone  is  to  be  looked  to,  for 
the  term  of  the  covenant  on  which  the 
suit  is  brought.  Carthrae  v.  Brown,  3 
Leigh  98. 

Inspection  of  Minutes  of  Circuit 
Court  to  Correct  Mistake  in  Entry  of 
Judgment,— Upon^  an  appeal  from  a 
judgment  of  a  circuit  court,  this  court 
can  not  inspect  the  minutes  of  the  pro- 
ceedings taken  by  the  clerk,  for  the 
purpose  of  correcting  a  mistake  in  the 
entry  of  the  judgment  on  the  order 
book;  aliter,  in  the  case  of  a  judg- 
ment of  a  county  court.  Christian  v. 
Miller,  3  Leigh  78. 

2.  Matters  Not  Acted  on  by  Lower 
Court. 
The  supreme  court  will  not  consider 
questions  not  yet  acted  on  by  the  cir- 
cuit court  in  the  case.  Burke  v.  Adair, 
23  W.  Va.  165;  Armstrong  v.  Grafton, 
23  W  Va.  50;  Alderson  v.  Commis- 
sioners, 32  W.  Va.  461,  9  S.  E.  863; 
Woods  V.  Campbell,  45  W.  Va.  203, 
32  S.  E.  208;  Kesler  v.  La4)ham,  46  W. 
Va  293,  33  S.  E.  289;  Mcintosh  v,  Au- 
gusta Oil  Co.,  47  W.  Va.  832,  35  S.  E. 

861. 

The  supreme  court  will  not  consider 
aUeged  errors  outside  of  the  case  made 
by  the  pleadings,  and  not  shown  to 
have  been  brought  to  the  attention  of 
the  trial  court.  Stevenson  v,  Henkle, 
100  Va.  591,  42  S.  E.  672. 

Matters  not  presented  in  the  plead- 


ings, or  involved  in  the  issues,  but  only 
inserted  in  the  petition,  or  introduced 
into  the  argument,  will  not  be  consid- 
ered by  the  appellate  court.  Robinson 
V.  Mays'  Trustee,  76  Va.  708;  Taylor 
V.  Mallory,  96  Va.  18,  30  S.   E.  472. 

Alleged  errors  which  are  outside  of 
the  pleadings  and  do  not  appear  ever 
to  have  been  brought  to  the  attention 
of  the  trial  court,  will  not  be  consid- 
ered on  error  or  appeal,  in  the  court 
of  appeals.  Union  Bank  v.  City  of 
Richmond,  94  Va.  316,  26  S.  E.  821. 

Upon  appeals  from  interlocutory  de- 
crees in  chancery,  only  so  much  of  the 
cause  is  before  the  appellate  court,  as 
the  court  of  chancery  has  acted  upon. 
Madden  v.  Madden,  2  Leigh  377. 

Where  an  appeal  is  taken  from  a  de- 
cree in  a  suit  in  which  there  is  an  at- 
tachment, but  the  court  below  did  not 
pass  upon  the  validity  of  the  attach- 
ment, but  sent  the  cause  ti>  rules  to 
bring  the  legal  title  to  the  property 
attached  before  the  court,  the  court  of 
appeals  will  not  pass  upon  the  validity 
of  the  attachment.  Chapman  v.  Pitts- 
burgh, etc.,  R.  Co.,  18  W.  Va.  184. 

Where  a  writ  of  error  is  only  to  a 
judgment  refusing  to  vacate  an  attach- 
ment, the  balance  of  the  case  remaining 
undecided  in  the  circuit  court,  the  su- 
preme court  will  consider  only  matters 
arising  upon  the  judgment  refusing  to 
abate  the  attachment.  Kesler  v.  Lap- 
ham,  46  W.  Va.  293,  33  S.  E.  289. 

Record  of  One  Suit  Used  as  Evi- 
dence in  Another. — Where  the  record 
of  a  chancery  suit  is  introduced  as  evi- 
dence on  the  trial  of  a  proceeding  at 
law,  and,  in  making  up  the  record  for 
a  writ  of  error  in  the  proceeding  at 
law,  the  record  of  the  chancery  suit  is 
copied  as  a  part  thereof,  the  orders  and 
proceedings  in  the  chancery  suit  can 
not  be  reviewed  and  attacked  in  this 
court.  There  being  but  the  one  record, 
and  that  of  the  proceeding  at  law,  such 
an  attack  would  be  collateral  and  inad- 
missible, even  though  there  were  a  sep- 
arate  petition   upon    which   an   appeal 
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had  been  allowed.     Partlow  v.  Lickli- 
ter,  100  Va.  631,  42  S.  E.  671. 

"This  attempt  to  review,  or  attack 
collaterally,  the  order  of  a  court  in  a 
cause",  the  record  of  which  is  only  be- 
fore this  court  as  evidence  in  another 
case,  is  not  permissible.  Spotts  v. 
Com.,  85  Va.  531,  536,  8  S.  E.  375;  Pow- 
ers V.  Carter  Coal  &  Iron  Co.,  100  Va. 
450,  41  S.  E.  867.  The  appeal  in  the 
chancery  cause  must,  therefore,  be  dis- 
missed, as  having  been  improvidently 
allowed."  Partlow  v.  Lickliter,  100  Va. 
631,  42  S.  E.  671. 

C.   Previous  Appealable  Decrees. 

Barred  by  Statute. — The  court  of  ap- 
peals or  the  judge  to  whom  the  petition 
is  presented,  can  not  look  into  or  re- 
gard for  the  purpose  of  granting  the 
appeal,  any  errors  assigned  or  com- 
plained of  in  decrees  or  orders  -made 
more  than  five  years  before  the  peti- 
tion is  presented,  unless  such  errors 
were  committed  in  decrees  or  Orders 
which  were  not  appealable.  The  party 
can  not  present  his  petition  for  an  ap- 
peal and  have  the  appeal  allowed  upon 
errors  assigned  in  appealable  decrees 
rendered  more  than  five  years  before 
the  petition  is  presented,  although  the 
errors  thus  complained  of  may  be  the 
foundation  of,  and  given  effect  in,  a 
subsequent  decree  rendered  within  five 
years  from  which  an  appeal  is  also 
prayed.  If  he  is  not  entitled  to  an  ap- 
peal from  such  subsequent  decree  for 
errors  committed  therein  independently 
of  any  errors  committed  in  such  for- 
mer appealable  decrees  and  which  are 
merely  carried  into  effect  by  the  sub- 
sequent decree,  the  appeal  cannot  be 
allowed,  and  if  inadvertently  allowed  it 
will  be  dismissed.  Lloyd  v.  Kyle,  26 
W.  Va.  534;  Fowler  v,  Lewis,  36  W. 
Va.  112,  14  S.  E.  447. 

Appealable  decrees,  not  appealed 
from  within  the  five  years  prescribed 
by  statute,  are  irreversible  and  con- 
clusive, not  only  as  to  the  matters 
adjudicated  by  them  but  as  to  all  pro- 
ceedings in  the  cause  prior  to  the  en- 


tering of  such  decrees.  Tieman  v, 
Minghini,  28  W.  Va.  314. 

Where  an  appeal  is  not  taken  within 
five  years  from  the  rendition  of  an  ap- 
pealable decree,  on  an  appeal  from  a 
subsequent  decree  the  court  can  not 
review  the  barred  decree  where  there 
are  no  errors  in  the  decree  appealed 
from,  which  are  not  based  on  errors  in 
the  former  decree.  Buster  v.  Holland, 
27  W.  Va.  510,  523. 

No  notice  can  be  taken  of  any  error, 
upon  appeal,  in  any  decree  rendered 
more  than  five  years  before  the  appeal 
was  allowed,  except  so  far  as  such 
error  might  be  considered  upon  a  bill 
of  review  filed  in  the  cause.  Middleton 
V,   Selby,   19  W.  Va.   167. 

No  appeal  can  be  taken  after  the  ex- 
piration of  two  years  from  the  date  of 
the  rendition  of  the  decree,  where  the 
same  has  been  rendered  since  March 
27,  1882;  nor  can  such  a  decree  be  re- 
viewed by  the  court  of  appeals,  though 
an  appeal  should  be  taken  from  a  sub- 
sequent decree  based  on  it.  Shirey  v. 
Musgrave,  29  W.  Va.  131,  11  S.  E.  914; 
Stout  V,  Philippi  Mfg.,  etc.,  Co.,  41  VV. 
Va.  339,  23  S.  E.  571. 

And  in  Hoy  v.  Hughes,  27  W.  Va. 
778,  it  was  held  that,  where  an  appeal 
was  not  taken  from  an  appealable  de- 
cree within  the  statutory  period, 
whether  final  or  interlocutory,  if  an  ap- 
peal was  afterwards  taken  from  a  sub- 
sequent decree,  no  error  in  the  former 
barred  decree  can  be  considered, 
whether  there  is  new  error  in  the  sec- 
ond decree  independent  of  any  errors 
in  the  barred  decree,  or  not;  so  that 
the  rule  may  now  be  stated,  that  on 
appeal  from  a  subsequent  decree  no 
error  can  be  considered  in  a  decree 
rendered  more  than  two  years  before 
under  any  circumstances  whatever. 
The  only  errors  which  the  court  of 
appeals  can  correct  are  such  as  are 
not  founded  upon  and  which  could  not 
have  been  corrected  on  appeal  from  the 
barred   decree. 

Not    Barred. — An    appeal    taken    in 
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time  will  bring  up  for  review  every 
previous  appealable  decree  not  barred 
by  the  statute.  Stout  v,  Philippi  Mfg., 
etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571. 

4.    Previous  Decrees  Not  Themselves 
Appealable. 

An  appeal  taken  in  time  from  a  de- 
cree will  bring  up  for  review  every  for- 
mer order  or  decree  not  itself  appeala- 
ble, no  matter  when  entered.  Stout  v, 
Philippi  Mfg.,  etc.,  Co.,  41  W.  Va.  339, 
23   S.   E.  571. 

As  in  the  case  of  an  appeal,  from  a 
final  decree,  not  only  any  error  in  that, 
but  any  error  in  the  former  proceed- 
ings, ought  to  be  corrected;  so  upon  an 
appeal  from  an  interlocutory  order,  not 
only  error  in  that  order,  but  errors  in 
the  former  proceedings  should  be  cor- 
rected. In  either  case,  the  effect  of 
the  appeal  is  to  bring  up  the  whole  pro- 
ceedings prior  to  the  decree  or  order 
from  which  the  appeal  is  taken.  Bur- 
ton V.  Brown,  22  Gratt.  1;  Huston  v. 
Cantril,  11  Leigh  136,  172;  Effinger  v. 
Kenney,  79  Va.  551;  Morriss  v.  Gar- 
land, 78  Va.  215,  222. 

It  is  not  denied  that  when  a  party 
is  entitled  to,  and  obtains,  an  appeal 
from  either  a  final  decree  or  an  appeal- 
able interlocutory  decree,  such  appeal 
will  bring  with  it  for  review  all  preced- 
ing nonappealable  decrees  and  orders 
from  which  have  arisen  any  of  the  er- 
rors complained  of  in  the  decree  from 
which  the  appeal  is  taken,  no  matter 
how  long  they  may  have  been  made  be- 
fore the  appeal  was  taken.  Camden  v. 
Haymond,  9  W.  Va.  680;  Steenrod  v. 
Railroad  Co.,  25  W.  Va.  133.  In  all 
such  cases,  however,  the  party  must  be 
entitled  to  an  appeal,  and  obtain  it, 
from  a  decree  which  was  rendered  not 
more  than  five  years  previous  to  the 
time  he  presents  his  petition.  Lloyd 
V.  Kyle,  26  W.  Va.  534. 

An  appeal  from  any  final  decree  by 
a  party  entitled  to  appeal  therefrom 
brings  with  it  for  review  all  the  pre- 
ceding interlocutory  decrees,  out  of 
which  any  of  the  errors  complained  of 


in  such  final  decree  arose.  Camden  v. 
Haymond,  9  W.  Va.  680;  Watson  v, 
Wigginton,  28  W.  Va.  533. 

Previous  interlocutory  decrees  may 
be  reviewed  upon  appeal  from  an  ap- 
pealable decree  without  reference  to 
the  time  elapsed  between  their  date  and 
that  of  the  decree  appealed  from. 
Haymond  z/.  Camden,  22  W.  Va.  180. 
5.  Contempt  Proceedings. 

An  appeal  from  a  decree  in  a  suit  in 
equity  wiU  not  bring  up  for  review  an 
order  discharging  a  rule  to  show  cause 
why  the  party  shall  not  be  punished 
for  contempt  in  disobeying  an  order  of 
injunction  made  in  such  suit.  Alder- 
son  V,  Commissioners,  32  W.  Va.  640, 
9  S.   E.  868. 

0.  Judgment  Sustaining  Demurrer  to 
One  Count. 
Where  a  demurrer  to  one  count  of  a 
declaration  has  been  sustained,  and  is- 
sue taken  on  other  counts,  and  there 
has  been  a  verdict  and  judgment  for 
the  plaintiff,  a  writ  of  error  awarded 
to  the  defendant  does  not  bring  up  the 
action  of  the  trial  court  in  sustaining 
the  demurrer  to  that  count,  nor  can 
that  count  be  looked  to  by  the  appel- 
late court  in  order  to  sustain  the  ver- 
dict and  judgment  complained  of. 
Metropolitan  L.  Ins.  Co.  v.  Rutherford, 
95  Va.   773,  30   S.   E.   383. 

7.  Proceedings  Subsequent  to  Appeal. 
This    court,    considering    an    appeal 

from  an  order  granting  an  injunction, 
can  not  consider  any  deposition  in  the 
cause  taken  by  the  appellant  subse- 
quent to  the  time  when  the  order  of 
injunction  took  effect.  Freshwater  v, 
Pittsburg,  etc.,  R.  Co.,  6  W.  Va.  503. 

8.  Judgment  on  Forthcoming  Bond. 
The  judgment  on  a  forthcoming  or 

replevy  bond  is  not  brought  up  to  the 
appellate  court  on  a  writ  of  superse- 
deas to  the  original  judgment.  Moss 
V.  Moss,  4  Hen.  &  M.  293,  303;  Laidley 
V.  Bright,  17  W.  Va.  779,  788. 

9.  Appeal  from  Order  Refusing  to  Dis- 
solve Injunction. 

On  an  appeal  from  an  order  refusing 
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to  dissolve  an  injunction  the  court  will 
take  notice  of  any  error  in  the  previous 
proceedings.  Lomax  v.  Picot,  2  Rand. 
247. 

10.   Two  Causes  Heard  Together. 
One     Decree     in     Both     Suits. — So, 

where  two  causes  are  heard  together 
and  one  decree  rendered  in  both  suits; 
which  passes  upon  the  rights  of  the 
plaintiffs  in  both  suits,  an  appeal  from 
this  decree,  will  bring  up  both  causes, 
and  the  suit  brought  by  the  appellees 
is  as  much  before  the  court  as  the 
other,  since  it  would  be  impossible  to 
pass  upon  the  appellants'  rights  with- 
out passing  upon  those  of  the  appellees. 
Alexander  v,  Alexander,  85  Va.  353,  7 
S.  E.  335. 

Where  two  causes  relating  to  the 
same  matters  are  heard  together  and  a 
decree  entered  which  applies  to  a  great 
extent  to  both  causes,  and  the  parties 
to  the  two  causes  are  the  same,  except 
the  plaintiffs  in  one  cause  are  defend- 
ants along  with  others  in  the  other 
cause,  if  the  plaintiffs  appeal  from  the 
decree  in  one  case,  it  takes  up  both 
causes,  where  the  parties  to  both  causes 
are  before  the  court  of  appeals.  Hence 
the  objection  that  an  appeal  should 
have  been  taken  in  both  cases  is 
groundless.  Hill  v.  Proctor,  10  W.  Va. 
59,  73. 

"This  is  because  of  the  relation  of 
the  causes  to  each  other,  the  identity 
of  the  questions  involved,  the  hearing 
of  the  causes  together,  and  the  enter- 
ing of  the  one  decree,  which  in  many 
material  particulars,  except  as  to  costs, 
adjudicates  the  same  questions  in  one 
case  as  the  other.  If  the  decree  had 
been  entered  in  a  different  form,  per- 
haps, an  appeal  might  have  been  from 
so  much  of  the  decree  as  applied  to 
one  case  alone  in  all  material  respects. 
As  these  causes  were  heard  together, 
and  final  decrees  sought  in  each  by  the 
parties,  on  account  of  their  peculiar 
relation  and  the  form  and  nature  of 
said  decree,  if  there  be  any  construc- 
tion   of    the    pleadings,    or    otherwise 


which  will  enable  this  court  to  con- 
sider and  pass  upon  said  decree  so  far 
as  it  applies  to  both  of  said  causes 
upon  this  appeal,  such  construction 
should  be  given."  Hill  v.  Proctor,  10 
W.  Va.  59. 

Separate  Decrees.— But  where  causes 
are  heard  together  merely  because 
they  seek  to  subject  the  same  fund  but 
there  is  no  conflict  between  the  claims 
and  they  are  entirely  independent  of 
each  other,  the  appellants  may  appeal 
from  the  decrees  in  one  cause  only. 
Hall  V.  Bank  of  Virginia,  14  VV.  Va. 
584,  614. 

Though  the  records  in  all  the  other 
cases  are  brought  up  by  certiorari,  the 
court  of  appeals  can  not  examine  the 
other  causes,  where  the  appeal  is  from 
one  of  the  causes  only.  Hall  v.  Bank 
of  Va.,  14  W.  Va.  584,  614. 

Where  an  appeal  is  thus  taken  in 
one  cause  only,  it  is  not  error  to  de- 
scribe in  their  undertaking  the  decrees 
appealed  from  as  rendered  in  one  of  the 
causes,  where  there  is  no  difficulty  in 
identifying  the  decrees  from  which  the 
appeals  were  taken,  and  the  form  of 
the  undertaking  at  the  same  time 
shows  that  an  appeal  was  taken  in  that 
cause  only.  Hall  v.  Bank  of  Va.,  14 
W.  Va.  584,  615. 

Where  two  suits,  one  of  which  is  a 
foreign  attachment,  in  the  same  court, 
by  different  plaintiffs,  but  against  the 
same  defendants,  claiming  to  subject 
the  same  fund,  proceed  together  and 
are  heard  together,  and  the  court 
makes  a  decree  in  each  case,  giving  to 
each  plaintiff  a  portion  of  the  fund, 
and  one  of  the  plaintiffs,  who  claims 
the  whole  fund,  takes  an  appeal  from 
the  decree,  it  was  held  that  the  appeal 
brought  up  both  cases,  though  the  ap- 
pellant was  not  a  party  in  the  other 
case,  which  was  the  attachment  case, 
and  the  appellate  court  may  reverse 
the  decree  in  the  second  case.  Ander- 
son V.  De  Soer,  6  Gratt.  363. 

An  interlocutory  decree  is  made  in 
a  cause,  which  affects  the  interest  of  a 
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person  not  regularly  a  party.  This 
person  then  files  his  bill  against  the 
plaintiff  in  the  first  suit,  elating  his 
case  and  asking  that  the  execution  of 
the  decree  may  be  injoined.  The  plain- 
tiff in  the  first  suit  files  his  answer  in 
the  second,  but  the  plaintiff  in  the 
second  suit,  is  not  made  a  party  in  the 
first,  nor  does  he  file  an  answer,  but 
the  pleadings  in  the  two  suits  present 
the  ground  of  claim  and  defense  on 
the  part  of  both,  and  the  two  causes 
come  on  to  be  heard  together,  and  a 
decree  is  made  settling  the  rights  of 
the  parties.  On  appeal  to  this  court, 
held,  that  the  bill  in  the  second  cause 
will  be  considered  as  serving  the 
double  purpose  of  an  ahswer  and  cross 
bill  in  the  first,  and  the  court  will 
proceed  to  consider  and  decide  the 
cause  upon  its  merits.  Kyle  v.  Kyle, 
1  Gratt.  526. 

The  court,  in  discussing  the  ques- 
tion in  Callaghan  v.  Circle,  12  W.  Va. 
568,  as  to  whether  identity  of  the  sub- 
ject matter  of  controversy  is  essential 
to  give  them  the  right  to  review  the 
whole  decree,  when  an  appeal  is  taken 
by  a  party  to  only  one  of  the  suits, 
said  that  the  case  of  Anderson  v.  De 
Soer,  6  Gratt.  363,  throws  much  light 
on  this  question.  "This  decision,"  they 
said,  "is  based  on  a  much  Joroader 
ground  than  that  of  Kyle  v.  Kyle,  1 
Gratt.  526,  and  seems  to  establish  the 
position  that  if  several  suits  are 
brought  for  the  same  subject  matter  or 
to  charge  the  same  subject  matter  with 
several  debts  or  claims  and  these  suits 
being  in  the  same  court  are  heard  to- 
gether and  a  decree  is  rendered  dis- 
posing of  the  subject  mati.r.  any  of 
the  plaintiffs  in  the  several  suits  claim- 
ing the  subject  matter  or  a  right  to 
subject  i^  to  the  payment  of  his  debt, 
has  a  right  to  take  an  appeal  from 
such  decree,  though  neither  plaintiff 
was  a  defendant  in  the  othei  suit;  and 
that  such  appeal  brings  up  the  whole 
decree  for  revision.  The  case  before 
us  falls  within  this  principle." 


11.  Appeal  from  Refusal  to  Allow  Fil- 
ing of  Bill  of  Review. 

An  appeal  from  the  decree  of  the 
court  refusing  to  allow  a  bill  of  review 
to  be  filed,  if  the  decree  sought  to  be 
reviewed  was  final,  brings  up  for  con- 
sideration the  correctness  of  the  first 
decree;  and  if  the  first  decree  was  in- 
terlocutory, brings  up  the  whole  case. 
Ambrouse  v.  Keller,  22  Gratt.  769. 

12.  A^al  from  Judgment  Quashing 
Execution. 

Where  a  judgment  was  entered  by 
the  circuit  court  fining  a  party  $25  for 
contempt,  an  execution  was  issued  upon 
this  judgment,  and  subsequently  such 
party  moved  said  court  to  quash  the 
execution,  which  the  court  refused  to 
do,  and  the  party  then  obtained  a  writ 
of  error  from  the  court  of  appeals 
to  the  order  refusing  to  quash  said 
execution;  it  was  held,  that  such  writ 
of  error  did  not  bring  before  the  court 
of  appeals  for  review  the  original  judg- 
ment imposing  the  fine.  State  v.  Blair, 
29  W.  Va.  474,  2  S.  E.  333. 

13.  Adjudication  of  Rights  of  Parties 
Not  Appealing. 

a.    Where   Parties   Stand   upon   Same 
Ground. 

Where  the  parties  appealing  and  the 
parties  not  appealing  stand  upon  the 
same  ground,  and  their  rights  are  in 
volved  in  the  same  question,  and 
equally  affected  by  the  same  decree  or 
judgment,  the  court  of  appeals  will 
consider  the  whole  case,  and  settle  the 
rights  of  the  parties  not  appealing  as 
well  as  those  who  bring  their  case  up 
by  appeal.  Lewis  v.  Thornton,  6 
Munf.  87;  Tate  v.  Liggat,  2  Leigh  84; 
Burton  v.  Brown,  22  Gratt.  1 ;  Lenows 
V.  Lenow,  8  Gratt.  349;  Walker  v. 
Page,  21  Gratt.  636;  Lyman  v.  Thomp- 
son, 11  W.  Va.  427,  444;  Newman  v. 
Mollohan,  10  W.  Va.  488,  499;  Morgan 
V.  Ohio  River  R.  Co.,  39  W.  Va.  17, 
19  S.  E.  588;  Vance  Shoe  Co.  v. 
H  aught,  41  W.  Va.  f>75,  23  S.  E.  553; 
Bowlby  V.  DeWitt,  47  W.  Va.  323,  34 
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S.    E.   919;   Arrington  v.   Cheatham,  2 
Rob.  492. 

And  that  though  the  party  not  ap- 
pealing is  unable  to  do  so.  Lenows  v, 
Lenow,  8   Gratt.  349. 

The  appellate  court  having  set 
aside  the  sale  of  certain  parcels  of 
land  at  the  instance  of  purchasers, 
who  were  the  appellants  in  the  cause, 
and  the  ground  of  the  objection  to  the 
sale  being  such  as  the  infant  vendors 
may  make  to  all  the  sales,  iftk  court 
will  set  aside  the  whole  decree  con- 
firming the  sale  of  all  the  parcels, 
though  the  other  purchasers  are  satis- 
fied with  their  purchases,  and  are  not 
parties  to  the  appeal;  and  will  send 
the  cause  back,  fot  the  court  below 
to  determine  whether  these  last  men- 
tioned sales  ought  to  be  set  aside,  or 
confirmed  with  the  consent  of  the  pur- 
chasers, and  for  the  benefit  of  the  in- 
fant defendants.  Talley  v,  Starke,  6 
Gratt.  339. 

b.    Where  Parties  Stand  on  Dififerent 
Grounds  and  Rights  Are  Separate. 
(1)    General  Rule. 

Where  the  parties  in  a  cause 
stand  upon  distinct  and  unconnected 
grounds,  where  their  rights  are  sep- 
arate, and  not  equally  affected  by  the 
same  decree  or  judgment,  then  the  ap- 
peal of  one  will  not  bring  up  for  ad- 
judication the  rights  or  claims  of  the 
other.  Walker  v.  Page,  21  Gratt.  636; 
Burton  v.  Brown,  22  Gratt.  1;  Lewis  v. 
Thornton,  6  Munf.  87,  97;  Tate  v.  Lig- 
gat,  2  Leigh  84,  108;  Arrington  v. 
Cheatham,  2  Rob.  492;  Newman  v. 
Mollohan,  10  W.  Va.  488,  500;  Morgan 
r.  Ohio  River  R.  Co.,  39  W.  Va.  17, 
19  S.  E.  588;  Vance  Shoe  Co.  v. 
Haught,  41  W.  Va.  275,  23  S.  E.  553; 
Bowlby  V.  DeWitt,  47  W.  Va.  323,  34 
S.  E.  919;  Rorer  v,  Roanoke  Nat. 
Bank,  83  Va.  589,  608,  4  S.   E.  820. 

As,  where  a  bill,  filed  against  a  per- 
son as  administrator  and  guardian  and 
against  his  sureties  in  those  capacities 
is  dismissed  as  to  his  sureties  as 
guardian  and  they  do  not  appeal,  on  an 
appeal    by    the    administrator    from    a 


decree  for  resettling  his  accounts,  the 
appellees  cannot  ask  the  correction  of 
the  decree  dismissing  the  bill  as  to  the 
sureties  as  guardian.  Blackwell  v. 
Bragg,  78  Va.  529. 

If  the  party  not  appealing  appears  in 
the  appellate  court  and  assigns  error, 
he  unites  in  the  appeal,  and  his  case 
will  be  considered.  Bowlby  v.  De- 
Witt,  47  W.  Va.  323,  34  S.  E.  919. 

(2)    Joint  Judgments. 

At  Common  Law. — A  joint  judg- 
ment can  not  be  reversed  as  to  one  de- 
fendant and  affirmed  as  to  another, 
but  if  erroneous  as  to  one,  must  be 
reversed  as  to  both.  Jones  v.  Raine, 
4  Rand.  386;  Gray  v.. Stuart,  33  Gratt. 
351;  Arrington  v.  Cheatham,  2  Rob.  402; 
Vandiver  v.  Roberts,  4  W.  Va.  493; 
Newman  v.  Mollohan,  10  W.  Va.  488, 
495;  Lyman  r.  Thompson,  11  W.  Va. 
427,  444;  Vance  Shoe  Co.  v.  Haught, 
41  W.  Va.  275,  23  S.   E.  553. 

Where  the  principal  and  sureties  are 
sued  jointly  and  the  judgment  is  erro- 
neous as  to  the  sureties  it  must  be  re- 
versed as  to  all,  though  the  judgment 
would  have  been  good  against  the 
principal,  if  he  had  been  sued  alone. 
Munford  v.  Overseers,  2  Rand.  313. 
See  also.  Cole  v.  Pennell,  2  Rand.  174. 

Where  one  of  several  joint  defend- 
ants has  taken  a  writ  of  error  to  a 
joint  judgment,  all  the  other  defend- 
ants are  bound  by  the  judgment  of  the 
court  of  appeals  and  no  other  appeal 
can  ever  be  taken  by  any  of  them, 
Newman  v.  Mollohan,  10  W.  Va.  488, 
500. 

Where  a  bill  is  dismissed  as  to  two 
executors  and  one  of  them  appeals,  if 
the  decree  is  reversed  it  must  be  re- 
versed as  to  both.  Garrett  v.  Carr,  3 
Leigh   407,  418. 

Joint  defendants  who  do  not  appeal 
are  entitled  to  the  benefit  of  defenses 
which  are  not  personal  to  the  appel- 
lant; e.  g.,  the  statute  of  limitations, 
and  the  decree  if  erroneous  will  be 
reversed  as  to  all.  Ashby  v.  Bell,  80 
Va.  811. 
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Upon  a  bill  against  two  joint  own- 
ers of  land,  for  the  specific  execution, 
or  for  the  rescission  of  a  joint  contract 
made  by  them  for  the  sale  of  the  land, 
one  of  them  answers  the  bill  and  sets 
up  a  defense  equally  applicable  to 
both;  and  the  bill  is  taken  for  con- 
fessed against  the  other.  There  be- 
ing a  decree  against  both  for  a  rescis- 
sion of  the  contract  and  a  repayment 
of  the  purchase  money,  the  party  as  to 
whom  the  bill  has  been  taken  for  con- 
fessed, may  appeal;  and  if  the  decree 
is  erroneous,  it  will  be  reversed  as  to 
both.  Purcell  v.  McCleary,  10  Gratt. 
246. 

But  where  a  joint  judgment  is  void 
as  to  one  of  the  defendants  for  want 
of  service  of  process  the  rule  had  no 
application  and  a  bill  brought  to  en- 
force such  judgment  should  be  dis- 
missed as  to  him  by  the  court  of 
appeals,  but  not  as  to  the  other  defend- 
ants.    Gray  V,  Stuart,  33  Gratt.  351. 

The  law  authorizing  separate  judg- 
ments in  an  action  of  ejectment,  if  one 
judgment  is  appealed  from,  it  may  be 
reversed  and  the  other  left  undis- 
turbed. Strader  v.  Goflf,  6  W.  Va.  257. 
A  judgment  against  two  defendants 
on  the  confession  of  one  being  erro- 
neous, the  court  of  appeals  will  direct 
the  proper  judgment  to  be  entered 
against  the  one  who  confessed  and 
further  proceedings  as  to  the  other. 
Ward  V,  Johnston,  1  Munf.  45. 

By  Statute.— Section  26,  ch.  135, 
Code  of  W.  Va.,  authorizing  the  court 
of  appeals  to  reverse  in  whole  or  in 
part,  changes  the  common-law  rule, 
so  that  where  parties  appealing  from 
a  joint  judgment  stand  on  a  different 
ground  from  those  not  appealing,  a 
joint  decree  will  be  reversed  as  to 
them  alone.  Vance  Shoe  Co.  v. 
Haught,  41  W.  Va.  275,  23  S.  E.  553. 
See  also,  Gray  v.  Stuart,  33  Gratt.  351. 

14.    Correction  of  Errors  against  Ap- 
pellee, 
a.    On  Cross  Assignment  of  Error. 
In  General — An  appellee  is  entitled 


to  avail  himself  of  his  adversary's  ap- 
peal to  correct  any  error  in  a  judg- 
ment at  law  or  decree  in  chancery, 
prejudicial  to  him.  The  whole  record 
is  before  the  appellate  court,  and  it 
must  correct  any  error  disclosed,  even 
in  favor  of  the  appellee.  Little  v. 
Brown,  76  Va.  724;  Frazier  v.  Fra- 
zier,  77  Va.  775;  Gaines  v.  Merryman, 
95  Va.  660,  29  S..E.  738;  Day  v.  Mur- 
doch, 1  Munf.  460;  Defarges  v.  Lips- 
comb, 2  Munf.  451;  Lon^ax  v.  Picot, 
2  Rand.  247;  Garrett  v.  Carr,  3  Leigh 
407,  418;  Burton  v.  Brown,  22  Gratt. 
1,  16;  Boulware  v.  Newton,  18  Gratt, 
708. 

Rule  of  Virginia   Court  of  Appeals 
EstabUshed  Oct.  2d,   1811.— The  court 
of  appeals  on  the  2d  of  October,  1811, 
established  the  following  rule:     "It  is 
the  opinion  of  this  court,  founded  as 
well  on  a  full  consideration  of  the  law, 
as  on    various     decisions    which    have 
heretofore   been   had,   that,   in   future, 
where  a  judgment  or  decree  is  reversed 
neither  in  the  whole,  nor  in  part,  on 
the   ground   of   error   against   the   ap- 
pellant, or  plaintiff,  in  any  appeal,  writ 
of  error,  or  supersedeas;  yet,  if  error 
is   perceived   against   the    ap:>enee,   or 
defendant,  the  court  will  consider  the 
whole  record  as  before  them,  and  will 
reverse     the     proceedings,    either     in 
whole,  or  in  part,  in  the  same  manner 
as  they  would  do,  were  the  appellee  or 
defendant  also  to  bring  the  same  be- 
fore  them,'  either   by   appeal,   writ   of 
error,  or  supersedeas;  unless  such  er- 
ror be  waived  by  the  appellee,  or  de- 
fendant, which   waiver  shall    be    con- 
sidered  a   release  of  all   errors   as   to 
him."     Day  v.  Murdoch,  1  Munf.  460. 

Under  this  rule  an  appellee  may  as- 
sign as  error  a  decision  adverse  to  his 
interest  in  the  decree  appealed  from, 
although  he  failed  to  appeal  when  he 
might  have  done  so  from  a  former 
decree  against  him  in  the  same  suit, 
determining  the  same  question.  Os- 
borne V.  Big  Stone  Gap  Colliery  Co..  • 
96  Va.  58,  30  S.  E.  440. 
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Rule  10,  Supreme  Court  of  West 
Virginia.— "In  any  appeal  or  writ  ot 
error,  if  error  is  perceived  against  the 
appellee  or  defendant  in  error  the 
court  will  consider  the  whole  record 
as  being  before  it,  and  will  reverse  the 
proceedings,  either  in  whole  or  in  part 
in  the  same  manner  as  it  would,  were 
the  appellee  or  defendant  in  error,  to 
assign  error,  and  bring  the  case  be- 
fore the  court,  unless  such  error  be 
waived  by  the  P^^-^^  ^^^^^^^""^ 
thereby,  which  waiver  shall  be  con- 
sidered as  a  release  of  all  error  com- 
mitted  against  him.  It  is,  however, 
advisable  for  the  appellee  or  defend- 
ant in  error,  if  he  is  of  the  opinion  that 
there  is  error  in  the  record  to  his 
prejudice,  to  call  attention  to  the  same 
by  a  formal  counter  assignment  of  er- 
ror, filed  at  the  hearing  of  the  case  or 
by  pointing  out  and  complaining  of  the 
same  in  his  brief."  Atkinson  v,  Beck- 
ett 34  W.  Va.  584,  12  S.  E.  717;  Mor- 
ga;l.Ohio.etc.,R.Co.,39W.ya.l7 

19  S.  E.  588;  Newman  v.  Mollohan,  10 
W.  Va.  488. 

And  even  though  another  party  has 
appealed  and  his  appeal  has  been  dis- 
missed for  failure  to  mature  it,  still 
such  party  may  assign  error  m  the 
decree  on  the  appeal  of  another  party 
if  they  stand  on  the  same  ground. 
Nicholson  V.  Gloucester  Chanty 
School,  93  Va.  101,  24  S.  E.  899. 

Rule  10  of  the  supreme  court  ot 
West  Virginia  provides  that  on  an  ap- 
peal or  a  writ  of  error  the  court  will 
consider  the  whole  record  as  being 
before  it  and  will  reverse  the  proceed- 
ings in  whole  or  in  part,  if  error  is 
perceived  against  the  appellant  or  de- 
fendant in  error,  and  it  authorizes  the 
appellant  or  defendant  in  error  to 
cross  assign  as  to  any  error  in  the 
record  which  is  prejudicial  to  him. 
Childers  v.  Loudin,  51  W.  Va.  559,  42 

S.  E.  637. 

Any  error  to  the  appellee's  preju- 
dice may  be  corrected,  though  his  in- 
terest be  not  identical  with  that  of  the 
appellant,  but  hostile,  and  though  the 


writ  of  error  may  be  only  to  a  certain 
judgment,  and  the  error  to  his  preju- 
dice be  in  either  that  or  another.  Mor- 
gan V.  Ohio,  etc.,  R.  Co.,  39  W.  Va. 
17,  19  S.  E.  588. 

This  rule,  by  which  the  court  will 
look,  under  certain  circumstances 
there  set  forth,  into  the  whole  case, 
and  settle  the  rights  of  parties,  as  well 
those  not  appealing,  as  those  appeal- 
ing, applies  with  still  greater  force  to 
the  case  of  a  joint  judgment,  when  the 
parties  interested  have  all  been  sum- 
moned, and  where  the  judgment  must 
be  affirmed  as  to  all,  or  reversed  as  to 
all.  Newman  v,  Mollohan,  10  W.  Va. 
488. 

Under  §  13,  ch.  135,  W.  Va.  Code, 
requiring  all  parties  except  appellant 
to  be  summoned  to  appear  to  the  ap- 
peal or  writ  of  error,  all  are  deemed 
appellees,  and  so  bound.  Morgan  v, 
Ohio,  etc.,  R.  Co.,  39  W.  Va.  17.  19 
S.    E.    588. 

Rules  as  to  Appellate  Jurisdiction 
Apply. — An  appellee  whose  claim  is 
less  than  $500,  cannot  assign  error  un- 
der rule  9  of  the  court  of  appeals. 
This  rule  was  not  intended  to  enlarge 
or  extend  the  jurisdiction  of  that  court, 
but  only  to  enable  the  court  to  correct 
errors  against  appellees  in  cases 
where  they  would  have  a  right  to  ap- 
peal. Wilson  V,  Wilson,  93  Va.  546, 
25  S.  E.  596. 

b.    Effect  of  Failure  to  Assign  Error. 

If  the  appellee  does  not  ask  for  such 
correction,  he  will  be  held  to  have 
waived  the  error  and  can  not  after- 
wards appeal  on  his  own  behalf.  Bur- 
ton V.  Brown,  22  Gratt.  1,  17;  Logan  v. 
Dils,  4  W.  Va.  397. 

So,  an  appellee  can  not  assign  er- 
rors in  a  former  decree,  in  which  he 
acquiesced,  upon  an  appeal  by  another 
party  from  a  decree  in  which  he  had 
no  interest,  and  to  which  he  was  not 
even  a  party.  Simmons  v.  Lyles,  27 
Gratt.    922. 

A  piece  of  ground  being  sold  at  pub- 
lic auction,  expressly  according  to  cer- 
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tain  metes  and  bounds  (then  and  there 
shown  to  the  purchaser  before  he  be- 
came the  highest  bidder),  be  the  same 
more  or  less;  he  is  not  entitled  to  any 
compensation  for  a  deficiency;  al- 
though the  previous  advertisement  de- 
scribed the  tenement  as  containing 
more  than  actual  quantity;  neither  is 
the  case  varied  by  subsequent  articles 
of  agreement  under  seal  (written  by 
the  purchaser,  and  signed  by  the 
vendor,  for  the  purpose  of  bind- 
ing the  vendor  to  make  a  title),  in 
which  the  terms  of  the  sale  are  re- 
ferred to,  but  the  quantity  of  ground 
mentioned  in  the  advertisement  is 
specified,  omitting  the  words  "more 
or  less."  The  vendor  is  not  precluded 
by  such  articles  from  proving  the 
terms  of  sale  by  parol  testimony.  In 
such  case,  it  seems,  however,  that  if 
the  chancellor  decrees  a  compensa- 
tion to  the  purchaser,  and  the  vendor 
does  not  appeal,  the  court  of  appeals 
will  not  correct  the  error  to  his  in- 
jury, upon  an  appeal  by  the  other 
party.  Grantland  v,  Wight,  2  Munf. 
179. 

15.  Consideration    of    Questions    be- 
tween Appellees. 

The  power  of  an  appellate  court  to 
take  cognizance  of  a  question  between 
the  appellees  arises  only  when,  on  the 
questions  between  the  appellants  on 
the  one  hand,  and  one  or  more  of  the 
appellees  on  the  other,  a  decision  is 
made  which  disturbs  the  rights,  as 
settled  by  the  decree  appealed  from, 
of  one  or  more  of  the  appellees.  Pow- 
ell V.  White,  11  Leigh  309. 

When  a  decree  is  right  as  between 
the  appellants  on  the  one  hand,  and 
each  and  all  of  the  appellees  on  the 
other,  it  will  be  affirmed,  without  con- 
sidering any  question  between  the  ap- 
pellees. Powell  V,  White,  11  Leigh 
309. 

16.  Objections  Not  Raised  Below, 
a.    General  Rules. 

(1)  Irregularities  Not  Going  to  Merits. 
The  court  of  appeals  will  not  con- 


sider questions  not  going  to  the  merits 
and  raised  there  for  the  first  time. 
Swecker  v.  Swecker,  87  Va.  305,  12  S. 
E.   1056. 

Even  if  the  proceedings  in  the  cir- 
cuit court  (the  petition  and  supple- 
mental bill)  be  irregular,  no  objection 
can  be  taken  to  them  in  an  appellate 
court,  if  not  taken  in  the  court  below. 
Sherrard  v,  Carlisle,  1  Pat.  &  H.  12. 

The  proceedings  of  the  lower  court 
are  presumed  to  be  regular,  unless  the 
contrary  affirmatively  appears  upon 
the  record,  and  objections  taken  for 
the  first  time  in  the  appellate  court 
will  not  be  regarded  in  any  matter  of 
which  the  court  had  jurisdiction  or 
which  might  have  been  remedied  in 
the  trial  court  if  objected  to  there. 
Winans  v.  Winans,  22  W.   Va.   678. 

In  a  case  brought  before  an  appel- 
late court,  on  complaint  of  error  in  a 
particular  point  stated  in  a  bill  of  ex- 
ceptions, the  appellate  court  will  re- 
gard only  that  point,  and  will  not  look 
into  objections  that  might  have  been, 
but  were  not,  made  in  the  court  be- 
low.    Barrett  v.  Wills,  4  Leigh  114. 

A  litigant  who  without  objection 
joins  in  the  selection  of  a  special  judge 
to  hear  and  determine  his  case  will  not 
be  permitted  to  raise  mere  technical 
objections  to  the  selection  and  quali- 
fication of  such  judge  after  he  has  de- 
cided against  such  litigant.  Whip- 
key  V.  Nicholas,  47  W.  Va.  35,  34  S. 
E.   751. 

In  Road  Cases.— Although  in  road- 
way cases  there  is  an  appeal  as  of 
right,  and  viva  voce  testimony  is  heard 
in  the  circuit  court  on  such  appeal, 
yet,  as  a  general  rule,  a  party  must 
make  any  objection  he  may  have  to 
the  proceedings,  in  the  court  of  origi- 
nal jurisdiction;  and  if  he  permits  such 
proceedings  to  progress  to  the  final 
trial  of  the  case,  without  making  the 
objections,  he  will  be  held  to  have 
waived  them,  and  can  not  make  them 
for  the  first  time  in  the  appellate 
court.  Mitchell  v,  Thorne,  21  Gratt 
164. 
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(2)     Substantial   Defects. 

Objections  which  are  based  on  sub- 
stantial grounds  may  however,  be 
taken  for  the  first  time  in  the  appel- 
late court,  such  for  instance  as  want 
of  jurisdiction  of  subject  matter  or 
parties,  a  good  cause  of  action,  a  valid 
verdict  or  a  proper  judgment.  Saun- 
ders V,  Griggs,  81  Va.  506. 

Anything  which  is  good  cause 
for  arresting  a  judgment,  is  good  cause 
for  reversing  it,  though  no  motion  in 
arrest  is  made.  Matthews  v.  Com- 
monwealth, 18   Gratt.   989. 

In  proceedings  involving  deprivation 
of  life  or  liberty,  whatever  is  essen- 
tial must  affirmatively  appear  of  record, 
and  where  a  waiver  by  defendant 
leaves  the  record  destitute  of  an  essen- 
tial part  he  may  afterwards  take  ad- 
vantage of  the  defect,  notwithstanding 
the  waiver.  Spurgeon  v.  Common- 
wealth, 86  Va.  652,  10  S.  E.  979. 

b.   Applications  of  Rules  in  Particular 
Instances. 

(1)  Clerical  Mistakes. 

Though  the  copy  of  a  judgment 
against  a  high  slieriff  in  the  record, 
does  not  show  in  what  court  or  when 
it  was  rendered;  that  is  a  mere  clerical 
omission  in  copying  the  judgment  into 
the  record,  and  if  these  facts  appear 
from  any  other  part  of  the  recoid,  i: 
will  be  held  sufficient  in  the  appellate 
court,  when  the  objection  was  not 
made  in  the  court  below.  Cox  v, 
Thomas,  9  Gratt.  313. 

(2)  Want  of  Jurisdiction. 

Objection  may  be  made  to  the  juris- 
diction for  the  first  time  in  the  appel- 
late court  where  the  want  of  jurisdic- 
tion appears  on  the  face  of  the  biil 
and  proceedings.  Green  v.  Massic,  21 
Gratt.  35G;  Coleman  v.  Anderson,  29 
Gratt.  425;  Buffalo  v.  Pocahontas,  85 
Va.  222,  7  S.  E.  238;  Witz  v.  Mullin, 
90  Va.  805,  20  S.  E.  783;  Collins  v.  Sut- 
ton, 94  Va.  127,  26  S.  E.  415;  Robinson 
V,  Moses,  2  Va.  Dec.  686;  Slack  v. 
Jacob,  8  W.  Va.  612,  655;  Hall  v.  Wads- 


worth,  30  W.  Va.  55,  3  S.  E.  29.  Sec 
the  title  JURISDICTION. 

As  consent  cannot  confer  jurisdic- 
tion, a  plaintiff  upon  whose  bill  there 
is  a  final  decree  and  adjudication 
against  him,  upon  matters  set  up  in 
the  bill,  is  not  estopped  to  assert, 
upon  appeal,  that  the  court  to  which 
he  resorted  had  no  jurisdiction  of  the 
subject  matter.  Freer  v,  Davis,  52  W. 
Va.  1,  43  S.  E.  164. 

The  rule  that,  where  there  is  no  ob- 
jection to  the  jurisdiction  in  the  court 
below,  it  is  too  late  to  raise  the  ob- 
jection in  the  appellate  court,  applies 
only  to  cases  of  concurrent  jurisdic- 
tion, and  has  no  place  where  there  is 
an  entire  want  of  jurisdiction  of  the 
subject  matter.  Hall  v.  Wadsworth, 
30  W.  Va.  55,  3  S.  E.  29. 

If  it  appears  upon  the  face  of  the 
record  that  the  trial  court  had  no 
jurisdiction  to  issue  an  attachment, 
the  objection  may  be  raised  on  appeal 
for  the  first  time.  Furst  Bros.  v. 
Banks,  101  Va.  208,  43   S.   E.  728. 

"In  the  case  of  Steele  v,  Harkness, 
9  W.  Va.  13,  *  *  *  it  was  again 
held,  that  where  the  plaintiff  brought 
his  action  and  sued  out  his  summons 
against  the  defendant  returnable  to  a 
certain  rule  day,  when  he  filed  his  dec- 
laration and  the  process  returned  *no 
inhabitant  of  my  bailiwick,'  and  where 
nothing  was  shown  in  the  case  on 
which  to  found  the  jurisdiction  of  the 
court  other  than  the  residence  of  the 
defendant,  the  suit  abated  upon  the  re- 
turn of  the  nonresidence  of  the  de- 
fendant; and  that  where  a  defendant 
not  having  entered  his  appearance  to 
the  action  either  at  rules  or  in  term 
he  has  a  right  on  the  calling  of  the 
cause  to  object  that  it  has  not  been 
legally  matured  for  trial;  and  if  the 
court  overrules  his  objection,  he  has 
a  right  to  file  his  exceptions  to  such 
ruling,  and  if  such  ruling  be  erroneous, 
the  appellate  court  will  reverse  the 
same,  although  the  defendant  after- 
wards  appeared   to    the     action     and 
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pleaded  fully  thereto,  unless  he  ex- 
pressly waived  his  exception  thereto." 
Chapman  v,  Maitland,  22  W.  Va.  329. 

It  is  the  duty  of  the  court  of  appeals 
on  its  own  motion,  to  correct  excess 
of  jurisdiction  on  the  part  of  the  lower 
court.  Freer  v.  Davis,  52  W.  Va.  1, 
43  S.  E.  164.  See  the  title  JURIS- 
DICTION. 

Whenever  it  appears  that  the  court 
of  appeals  has  no  jurisdiction  of  an  ap- 
peal it  will  be  dismissed,  although  no 
objection  was  made  on  that  account  at 
the  hearing.  Hobson  v.  Hobson,  100 
Va.  216,  40  S.  E.  899.  See  ante, 
"Grounds,"  XI,  B. 

Objection  Which  Is  Matter  in  Abate- 
ment.— In  a  suit  for  freedom,  where 
the  court  has  general  jurisdiction  over 
the  subject  matter  of  the  controversy, 
an  objection  to  the  jurisdiction  in  that 
particular  case,  that  the  plaintiff  was 
never  detained  as  a  slave  in  the  county 
in  which  the  suit  was  brought,  being 
matter  in  abatement  which  should  have 
been  brought  to  the  notice  of  the  lower 
court  before  the  jury  was  sworn,  can 
not  be  raised  for  the  first  time  in  the 
appellate  court.  Hunter  v,  Hum- 
phreys, 14  Gratt.  287. 

As  to  the  effect  of  appearance  as 
waiving  objections  to  jurisdiction,  see 
the  title  APPEARANCES. 

(8)    Objections  as  to  Parties. 

Want  of  Parties. — The  objection  for 
want  of  parties  may  be  made  in  the 
appellate  court  for  the  first  time,  and 
if  apparent  on  the  face  of  the  record 
the  decree  will  be  reversed.  Hooper  v. 
Royster,  1  Munf.  119;  Taylor  v.  Spin- 
dle, 2  Gratt.  44;  Jameson  v.  Deshields, 
3  Gratt.  4;  Richardson  v.  Davis,  21 
Gratt.  706;  Dabney  v,  Preston,  25 
Gratt.  838;  Armentrout  v.  Gibbons,  25 
Gratt.  371;  Baker  v.  Oil,  etc.,  Co.,  7 
W.  Va.  458;  Pappenheimer  v,  Roberts, 
24  W.  Va.  708;  Clayton  v.  Henley,  32 
Gratt.  65;  Morgan  v.  Blatchley,  33  W. 
Va.  155,  10  S.  E.  282;  Gallatin  Land, 
etc.,  Co.  V,  Davis,  44  W.  Va.  109,  28 


S.  E.  747;  Lynchburg  Iron  Co.  v.  Tay- 
loe,  79  Va.  671;  Hinton  v.  Bland,  81 
Va.  588. 

Unless  objection  was  expressly  re- 
linquished in  the  lower  court.  Shep- 
pard  V,  Starke,  3  Munf.  29;  Pappen- 
heimer V.   Roberts,  24  W.  Va.  708. 

Although  the  objection  to  the  bill 
for  want  of  necessary  parttes  is  not 
properly  raised  in  the  circuit  court  by 
demurrer,  plea,  or  answer,  the  court  of 
appeals  will,  on  its  own  motion,  re- 
verse and  remand  the  cause  for  want 
of  proper  parties  where  such  defect 
is  apparent  lipon  the  face  of  the  bill 
and  exhibits.  Hitchcox  v.  Hitchcox, 
39  W.  Va.  607,  SO  S.  E.  595;  Almond  v, 
Rothgeb,  1  Va.  Dec.  138. 

Where  there  is  such  a  defect  of 
parties  to  a  suit  that  injustice  may  be 
done,  if  the  absent  parties  be  not  be- 
fore the  court,  the  supreme  court  will 
remand  the  case  in  order  that  proper 
parties  may  be  brought  before  the 
court,  although  no  objection  on  that 
ground  was  made  either  in  the  trial 
court  or  here.  Wasserman  v.  Metz- 
ger,  102  Va.  837,  47   S.   E.   820. 

A  creditor,  who  brings  suit  against 
a  debtor  to  enforce  against  his  lands 
a  judgment  lien,  should  sue  on  be- 
half of 'himself  and  all  other  judgment 
creditors  excepting  those  made  defend- 
ants, and  he  should  make  formally  de- 
fendants in  the  suit  all  creditors  who 
have  obtained  judgments  in  the  courts 
of  record  in  the  county  or  counties  in 
which  the  debtor  owns  lands  sought 
to  be  subjected  to  the  payment  of  the 
judgments,  also  all  creditors  who  have 
obtained  judgments  in  courts  of  record 
or  before  justices  in  any  part  of  the 
state,  and  have  had  them  docketed  on 
the  judgment  lien  docket  of  said 
county  or  counties.  If  all  the  judg- 
ment creditors  are  not  made  parties 
to  such  a  suit  either  formally  or  in- 
formally, and  this  is  disclosed  in  any 
manner  by  the  record,  the  appellate 
court  will  reverse  any  decree  ordering 
the  sale  of  the  lands  or  the  distribu- 
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tion  of  the  proceeds  of  such  sale. 
First  National  Bank  v,  Kimberlands, 
16  W.  Va.  555;  Papperheimer  v. 
Roberts,  24   W.  Va.   702. 

In  suits  to  annul  a  bond  and  trust 
deed  as  fraudulent,  it  appearing  the 
same  had  been  assigned  to  the  grant- 
or's wife,  the  court,  before  decreeing 
on  the  merits,  should  require  her  to 
be  made  a  party,  and  the  failure  so  to 
do  is  reversible  error,  though  the  point 
was  not  made  below.  Welsh  v.  Solen- 
berger,  85  Va.  444,  8  S.  E.  91;  Thorn- 
ton V.  Gaar,  87  Va.  315,  12  S.   E.  753. 

Waiver  of  Objection.— If  the  heirs 
of  the  intestate  are  not  made  parties, 
and  there  is  no  objection  made  in  the 
lower  court  until  after  the  issue  of 
devisavit  vel  non  has  been  made  up 
and  tried,  and  the  jury  has  returned  a 
verdict  against  the  will,  which  has 
been  probated,  those  claiming  under 
the  will,  will  not  then  be  allowed  to  ob- 
ject to  a  decree  in  accordance  with 
the  verdict  on  the  ground  that  the 
heirs  had  not  been  made  parties. 
Dower  v.  Church,  21  W.  Va.  23. 

A  decree  dismissing  a  bill  filed  to 
set  aside  a  will,  if  correct  on  the 
merits  as  between  the  plaintiff  and  de- 
fendant, will  be  affirmed  though  some 
of  the  heirs  of  the  testator  were  not, 
and  the  plaintiff  was  not  required  to 
make  them  parties  to  the  suit;  dis- 
sentiente  Tucker,  P.,  who  held,  that 
in  such  case  no  decree  could  properly 
be  made,  except  a  decree  dismissing  the 
bill  for  the  failure  of  the  plaintiff  to 
make  the  proper  parties,  after  being 
ruled  to  do  so.  Kincheloe  v,  Kinch- 
loe,  11  Leigh  393. 

Improper  Parties. — Where  an  opin- 
ion was  given  by  the  circuit  court  that 
an  action  was  barred  by  the  act  of 
limitations,  and  the  opinion  was  ex- 
cepted to,  and  the  bill  of  exceptions 
setting  forth  the  evidence  contained 
(among  other  things)  a  deed  which, 
it  was  alleged  in  the  court  of  appeals, 
showed  the  action  to  have  been 
brought   by   improper   parties,   it   was 


held  that  this  point,  not  having  been 
made  in  the  court  below,  should  not 
be  passed  upon  by  the  appellate  court. 
Rose  V.   Burgess,  10  Leigh   186. 

Where  an  answer  to  a  bill  contest- 
ing the  validity  of  a  will  stated,  that 
some  of  the  plaintiffs  had  accepted 
legacies  and  devises  under  the  will,  and 
the  fact  appeared  to  be  so  by  exhibits 
filed  with  the  answer,  and  after  ver- 
dict and  decree  against  the  will,  the 
objection  was  taken  in  an  appellate 
court,  that  those  parties  had  pre- 
cluded themselves  from  disputing  the 
validity  of  the  will,  and  that,  as  they 
are  improperly  joined  with  the  other 
plaintiffs,  the  suit  could  not  be  sus- 
tained, it  was  held  that  the  objections 
would  not  avail.  Malone  v.  Hobbs,  I 
Rob.  346. 

Persons  Informally  Made  Parties.— 
If  the  plaintiff  should  omit  to  make 
any  or  all  of  the  parties  of  a  certain 
class  defendants  but  whom  the  court 
has  afforded  an  opportunity  to  have 
their  debts  audited  by  directing  them 
to  be  called  before  a  commissioner  to 
audit  their  debts,  and  such  call  has 
been  duly  published  and  no  objec- 
tion has  been  made  to  their  being  thus 
informally  made  parties  in  the  court 
below,  till  after  a  decree  is  rendered, 
such  decree  would  not  be  reversed  in 
the  appellate  court  for  the  failure  of 
the  plaintiff  to  make  all  or  any  of  the 
fourth  class  above  named  formal  de- 
fendants in  the  bill.  Norris  v.  Bean, 
17  W.  Va.  655.  See  Neely  v.  Jones,  16 
W.  Va.   625. 

Nonjoinder  of  Parties. — In  an  ac- 
tion of  debt  upon  a  bond  against  ^\t 
persons,  the  plaintiff  indorses  on  the 
process,  **Not  to  be  served  on  G.,"  who 
was  one  of  the  five;  and  he  is  not 
brought  before  the  court.  There  hav- 
ing been  two  continuances  of  the 
cause,  and  a  verdict  and  judgment  for 
plaintiff  against  B.,  one  of  the  defend- 
ants, and  he  having  moved  for  a  new 
trial,  and  also  in  arrest  of  judgment, 
without  at  any  time  objecting  to  the 
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failure  of  plaintiff  to  make  G.  a 
party;  and  it  appearing  further  from 
the  motion  in  arrest  of  judgment,  that 
G.  had  absconded  and  left  the  state 
before  the  suit  was  brought,  B.  must 
be  held  in  the  appellate  court,  to  have 
waived  the  objection;  and  it  is  too  late 
to  make  it  in  that  court.  Bush  v. 
Campbell,  26  Gratt.   403. 

Misjoinder. — In  a  bill  by  devisees 
and  legatees  against  the  executor, 
some  of  the  legatees  who  were  infants 
Lad  been  paid  their  legacies.  The 
executor,  of  course,  knew  of  these 
payments;  the  other  plaintiff  probably 
did  not  know.  It  was,  therefore,  the 
more  incumbent  on  him  to  make  the 
objection  in  some  form,  and  in  an 
early  stage  of  the  proceedings.  If  he 
had  done  this,  the  plaintiffs  might 
have  dismissed  their  suits  and  com- 
menced a  new  one  in  the  name  of  the 
proper  parties,  or  might  have  amended 
their  bill  by  striking  out  the  names  of 
those  improperly  joined  and  making 
them  defendants,  if  so  advised.  In 
such  a  case,  the  objection  having  been 
first  taken  in  the  appellate  court,  a 
decree  may  be  made  in  the  case  in 
favor  of  such  of  the  plaintiffs  as  are 
entitled  to  recover,  and  the  bill  be  dis- 
missed as  to  the  others  without  costs. 
Vaiden  v.  Stubblefield,  28  Gratt.  153. 

Irregular  Admission  of  Party. — 
During  the  pendency  of  a  cause  in  a 
court  of  equity  against  the  distribu- 
tees of  an  intestate  debtor,  by  his 
creditor,  the  estate  of  the  debtor  is 
committed  to  the  sheriff,  who,  with- 
out an  amendment  of  the  bill,  or  the 
issue  of  process  against  him,  comes  in 
and  files  his  answer,  and  no  objection 
is  taken  to  his  doing  so  in  the  court 
below.  This  court  will  not  reverse  a 
decree  against  the  distributees  on  this 
account.  Hairston  v.  Medley,  1  Gratt. 
96. 

(4)   Form  of  Action. 

It  cannot  be  objected  for  the  first 
time  in  the  appellate  court  that  the 
form  of  the  action  should  have  been 


covenant  instead  of  debt,  the  record 
not  presenting  the  question.  Eagles 
V,  Hook,  22  Gratt.  5l0. 

(5)  Suit  by  Next  Friend  without  Sanc- 
tion of  Court. 

Where  a  suit  is  brought  in  the  name 
of  a  lunatic  by  her  next  friend,  with- 
out the  sanction  of  the  court,  against 
her  former  committee,  if  no  objection 
is  made  in  the  court  below,  and  there 
is  an  account  and  decree  against  the 
committee,  the  appellate  court  will 
consider  that  he  has  waived  the  ob- 
jection.    Bird  V.   Bird.  21   Gratt.   712. 

(6)  Process. 

Order  of  Publication.— The  objec- 
tion,  for  want  of  due  publication 
against  an  absent  defendant,  may  be 
taken  by  other  defendants  who  may 
be  affected  by  the  decree  against  him; 
and  even  if  made  in  the  appellate 
court,  will  prove  fatal,  though  the  ab- 
sent defendant  was  not  a  party  in  the 
appeal.  Craig  v.  Sebrell,  9  Gratt.  133; 
McCoy  V.  McCoy,  9  W.  Va.  443;  Hun- 
ter V.  Spotswood,  1  Wash.  145;  Gibson 
V.   White,   3   Munf.   96. 

But  if  there  was  no  objection  made 
in  the  court  below  as  to  the  manner  in 
which  the  order  of  publication  was  is- 
sued, or  executed  so  as  to  bring  the 
matter  before  the  inferior  court  and 
have  the  question  as  to  the  sufficiency 
of  the  order  of  publication  passed 
upon  by  that  court,  and  the  decree  re- 
cites that  the  order  of  publication  as 
to  the  absent  defendant  was  "duly 
executed,"  the  objection  that  it  was 
not  so  executed  will  not  be  enter- 
tained by  the  appellate  court.  Scott 
V.  Ludington,  14  W.  Va.  387;  Craig  v, 
Sebrell,  9  Gratt.  131. 

In  a  suit  in  chancery  against  absent 
defendants,  the  only  proof  of  publica- 
tion of  order  calling  absentees  before 
the  court,  was  the  certificate  of  the 
printer  not  verified  by  oath;  but  no 
exception  was  taken  for  want  of  proof 
of  publication,  and  the  court  declaring 
that  plaintiff  had  proceeded  regularly 
against   the  absent    defendants,     gave 
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him  a  decree;  upon  appeal  from  the 
decree,  neither  party  can  object,  in  the 
appellate  court,  to  the  want  of  proof 
of  the  publication;  and  especially  the 
plaintiff,  to  whose  fault  the  irregularity 
was  imputable,  can  not  ask  the  rever- 
sal of  his  own  decree  on  such  ground. 
Cunningham  v.  Smithson,  12  Leigh 
33. 

Writ  of  Ad  Quod  Damnum  and  In- 
quest.— In  proceedings  to  change  a 
road  the  defendant  not  having  made 
any  motion  to  quash  the  writ  and  in- 
quest in  the  county  court,  but  going 
to  trial  on  the  merits,  he  waived  the 
objection  to  the  writ  and  inquest;  and 
it  is  too  late  to  move  to  quash  them 
or  any  other  of  the  proceedings  in  the 
circuit  court.  Mitchell  v.  Thome,  21 
Gratt.  164. 

SherifTs  Return. — An  objection  to  a 
defective  return  of  the  service  of  proc- 
ess, made  for  the  first  time  in  the 
court  of  appeals,  is  too  late.  S.  V.  R. 
R.  Co.  V.  Griffith,  76  Va.  913. 

After  a  judgment  by  default  a  party 
can  not  object  in  the  appellate  court 
to  the  truth  of  the  sheriff's  return. 
Cunningham  v.  Mitchell,  4  Rand.  189. 

Improper  Abatement  of  Suit  on  Re- 
turn of  Sherifif. — Although  the  lower 
court  erred  in  abating  a  suit  on  a  re- 
turn of  the  sheriff  of  "not  found  in 
my  bailiwick,"  yet,  where  two  trials 
were  had  without  objection  on  that 
ground,  the  objection  will  be  deemed 
"waived  in  the  appellate  court.  Shrews- 
bury V.  Miller,  10  W.  Va.  114. 

Attachments. — Though  the  service 
of  an  attachment  upon  garnishees,  and 
the  return  thereon  be  irregular,  yet  if 
the  garnishees  appear  to  the  action 
and  defend  it,  without  objecting  to  the 
irregularity,  they  can  not  afterwards 
make  the  objection  in  the  appellate 
court.     Pulliam  v.  Aler,  15  Gratt.  54. 

When  the  garnishee  appeared  and 
made  no  objection  in  the  court  below, 
it  is  too  late  to  object  in  the  appellate 
court  that  an  attachment  or  the  offi- 
cer's return  thereon  are  insufficient  or 


that   the   attachment   was   returned  at 
a  later  term  than  that  to  which  it  was. 
made  returnable.    Joseph  v.  Pyle,  2  W.. 
Va.  449. 

An  objection  to  an  attachment  pro- 
ceeding on  the  ground  that  the  sum- 
mons was  made  improperly  return- 
able may  be  taken  for  the  first  time  on 
appeal.  McAllister  v,  Guggenheimer, 
91  Va.  317,  21  S.  E.  475. 

Where  no  exception  is  taken  to  the 
action  of  the  trial  court  in  abating  an 
attachment  at  law,  the  correctness  of 
its  ruling  can  not  be  enquired  into  in 
the  appellate  court.  Hilton  v.  Con- 
sumer's Can  Co.,  103  Va.  255,  48  S. 
E.   899. 

(7)    Pleadings. 

(a)   Bill  or  Declaration. 

Filing  of  BilL— If  there  be  a  doubt 
as  to  the  right  to  file  a  supplemenUl 
bill,  the  objection  can  not  be  raised 
for  the  first  time  in  the  appellate  court. 
The  failure  to  demur,  or  otherwise  ob- 
ject to  the  filing  of  the  bill,  and  joining 
issue  thereon,  constitutes  a  waiver  of 
objections  thereto.  Wilson  v,  Wilson, 
93  Va.  546,  25  S.   E.  596. 

Bill  Not  Filed  within  Statutory 
Period. — It  is  the  duty  of  the  clerk  to 
dismiss  a  suit,  where  the  process  is 
served  and  the  bill  is  not  filed  in  the 
time  prescribed  by  the  statute.  But 
if  the  bill  is  filed  before  an  order  of 
dismissal  is  entered,  and  the  defend- 
ant answers  without  insisting  upon  a 
dismissal  of  the  suit,  and  consents  to  a 
hearing  of  the  cause,  he  thereby  waives 
the  objection.  Buchanan  v.  King,  22 
Gratt.  414;  Hinton  r.  Ellis,  27  W.  Va. 
422. 

Where  a  bill  is  materially  defective, 

though  no  demurrer  is  put  in,  yet  a 
decree  based  on  it  may  be  reversed  on 
appeal.  Cook  v,  Dorsey,  38  W.  Va. 
196,  18  S.  E.  468. 

Failure  to  Sign  Bill. — An  objection 
to  a  bill  in  chancery,  made  for  the  first 
time  in  the  court  of  appeals  for  the 
reason  that  it  is  not  signed  by  coun- 
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sel,  will  not  be  entertained.  Jones  v. 
Shufflin,  45  W.  Va.  729,  31  S.  E.  975. 

Statements  in  Bill. — Where,  in  a  bill 
by  a  widow  against  her  husband's  ad- 
ministrator and  his  sureties  to  re- 
cover her  distributive  share,  to  which 
no  other  distributee  is  made  a  party, 
it  is  stated  that  her  husband's  brother 
was  the  only  other  distributee  in  the 
United  States,  and  that  he  had  been 
paid  and  had  left  the  United  States 
and  his  residence  was  unknown;  this 
statement  must  be  taken  as  true,  if  not 
controverted  in  the  lower  court  and 
the  objection  that  the  other  distribu- 
tees were  not  made  parties  can  not  be 
made  in  the  appellate  court.  Moore 
V.  George,  10  Leigh  228, 

Multifariousness. — An  appellate  court 
will  not  reverse  a  decree  on  the  ground 
of  multifariousness  alone,  where  that 
objection  was  not  raised  in  the  lower 
court.  Hill  V.  Bowyer,  18  Gratt.  364, 
381.  See  the  title  MULTIFARIOUS- 
NESS. 

Declaration. — Where  no  demurrer  is 
filed  to  a  declaration  which  states  a 
good  cause  of  action,  no  errors  can  be 
assigned  in  the  court  of  appeals  be- 
cause of  its  supposed  defects.  Alvey 
V.  Gaboon,  86  Va.  173,  9  S.  E.  994. 

Misnomer  of  Corporation. — A  mere 
misnomer  of  a  corporation  can  not  be 
taken  advantage  of  for  the  first  time 
in  the  appellate  court.  Farmers'  Bank 
V.  Willis,  7  W.  Va.  31,  51. 

Aliter,  where  there  is  no  such  cor- 
poration. Mason  v.  Bank,  12  Leigh 
84. 

Failure  to  File  Copies  of  Judgment 
and  Execution. — In  a  suit  by  a  judg- 
ment creditor  to  set  aside  fraudulent 
conveyances  of  property  by  his  debtor, 
the  judgment  and  execution  being  ad- 
mitted by  the  pleadings,  the  failure  to 
file  copies  of  them  in  the  cause  is  not 
ground  of  reversal  of  the  decree  of  the 
court  below,  setting  aside  the  convey- 
ance; especially  if  no  objection  was 
taken  in  that  court  to  the  failure  to 
file  them.  M'New  v.  Smith,  5  Gratt. 
84. 


Failure  to  File  Copy  of  Insurance 
Policy. — In  an  action  on  a  policy  of 
insurance  on  buildings,  if  the  declara- 
tion is  framed  as  authorized  by  the 
statute,  Va.  Code  of  1873,  ch.  36,  §  44, 
it  ought  regularly,  perhaps,  to  notice 
the  fact  that  thie  policy  or  a  sworn 
copy  of  it  is  filed  with  it.  But  when 
it  does  not  so  appear  that  the  policy 
was  filed  with  the  declaration,  yet  if 
the  parties  proceed  in  the  case  without 
its  being  called  for  by  the  defendant, 
and  it  is  obvious  that  the  defendant 
knew  what  it  was  without  calling  for 
it,  the  objection  that  it  was  not  filed 
with  the  declaration  can  not  be  taken 
for  the  first  time  in  the  appellate  court, 
though  there  was  a  demurrer  to  the 
declaration.  West  Rockingham  Mut. 
F.  Ins.  Co.  V,  Sheets  &  Co.,  26  Gratt 
854. 

(b)    Plea. 

Defective  Plea. — Where  a  plea  is  so 
defective,  as  not  to  raise  a  substantial 
defense  to  the  action,  the  plea  is  bad 
even  under  the  statute  of  jeofails,  and 
a  repleader  ought  to  be  awarded  by 
the  appellate  court,  though  no  objec- 
tion was  raised  to  the  plea  in  the  court 
below,  and  issue  had  been  joined 
thereon.  State  v.  Seabright,  15  W.  Va. 
592. 

On  the  other  hand,  where  the  im- 
proper or  defective  plea  raises  a  sub- 
stantial defense  to  the  action,  and  it 
is  not  objected  to  in  the  court  below, 
and  issue  is  thereon  joined,  after  ver- 
dict or  judgment  it  is  too  late  to  ob- 
ject, the  defect  being  cured  by  the 
statute  of  jeofails.  State  v.  Seabright, 
15  W.  Va.  592. 

Immaterial  Plea.— In  an  action  of 
debt,  a  plea  of  payment  was  filed  in 
court,  and  issue  thereon  properly 
made  up.  At  the  same  time  the  de- 
fendant, by  leave  of  the  court,  filed 
other  pleas  in  writing,  some  of  which 
were  immaterial,  no  objection  appear- 
ing to  have  been  made  to  the  filing  of 
such  pleas.  There  does  not  appear  to 
have   been   a   motion   made   to   reject. 
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or  demurrer,  or  any  reply  or  Ssue 
made  upon  the  pleas.  In  this  con- 
fused state  of  pleadings  the  parties 
waived  a  jury,  and  agreed  to  submit 
the  case  to  the  court.  On  appeal  by 
the  plaintiff  it  was  held,  that  when  the 
appellate  court  clearly  sees  that  one 
of  the  immaterial  pleas  in  the  trial  of 
the  cause  must  have  been  considered 
by  the  court  as  being  filed,  and  the 
matters  therein  plead  considered  by 
the  court  as  though  it  was  a  good  plea, 
and  issue  thereon  made  up;  and  that 
said  plea  and  the  matters  therein  plead 
must  have  entered  into  and  effected 
the  judgment  of  the  court  to  the  prej- 
udice of  the  plaintiff,  the  appellate 
court  will  reverse  the  judgment  for 
that  cause,  set  aside  the  finding  of  the 
court  and  direct  a  new  trial,  with  leave 
to  perfect  the  pleadings  before  such 
new  trial  is  had.  Griffie  v.  McCoy,  8 
W.  Va.  201. 

If  a  plea  is  rejected,  and  neither  bill 
of  exception  nor  exception  on  the 
record  appears,  the  plea  will  not  be 
considered  in  the  appellate  court. 
Quesenberry  v.  People's  Building, 
etc.,  Ass'n,  44  W.  Va.  512,  30  S.  E.  73; 
Shank  v,  .Ravenswood,  43  W.  Va.  242, 
27  S.   E.  223. 

Pleading  to  Merits. — Where  a  plea 
of  payment  has  been  filed  without  ob- 
jection, it  is  too  late  to  object  in  the 
appellate  court  that  it  was  too  late  to 
set  aside  the  office  judgment  by 
pleading  to  the  merits.  Dickinson  v. 
Dickinson,  25  Gratt.  321. 

Allowance  of  Plea  over  Objection  of 
Opposite  Party. — A  party  may  take 
advantage  in  the  appellate  court  of  an 
error  committed  by  the  trial  court  in 
permitting  a  plea  to  be  filed  where  the 
record  shows  that  such  party  objected 
to  the  filing  of  such  plea  in  the  trial 
court,  and  he  need  not  in  such 
case  take  a  bill  of  exceptions  or  except 
to  the  action  of  the  court  overruling 
his  objection.  Bank  v.  Kimberlands, 
16  W.  Va.  557;  Perry  v.  Horn,  22  W. 
Va.  381;  Bank  v.  Showacre,  26  W.  Va. 
48. 


Want  of  Plea. — In  an  action  of  un- 
lawful detainer,  the  defendant  appears; 
but,  though  the  case  is  continued  for 
years,  he  does  not  file  any  plea.  The 
cause  is  proceeded  in  precisely  as  if 
there  was  a  plea  filed;  the  jury  are 
sworn  to  try  the  issue  joined,  and  the 
defendant  makes  full  defense.  There 
having  been  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  the  defendant 
can  not  set  up  the  want  of  the  plea 
and  issue  thereon  in  the  appellate 
court.  Bartley  v.  McKinney,  28  Gratt. 
750. 

Failure  to  Plead  in  Abatement  Puis 
Darrien  Continuance. — In  Carlon  v. 
Ruffner,  12  W.  Va.  297,  it  was  held 
that  under  the  statutory  provisions, 
and  the  principles  laid  down  in  Sny- 
der V.  Snyder,  9  W.  Va.  415,  the  plain- 
tiff had  the  right,  even  without  the  con- 
sent of  the  defendants,  to  dismiss  his 
action  as  to  any  of  the  defendants, 
whom  he  thought  he  had  improperly 
joined  in  his  action.  Upon  such  dis- 
continuance of. the  action  as  to  part 
of  the  defendants,  the  remaining  de- 
fendants would  then  have  the  right,  if 
they  wished,  to  put  in  a  plea  in  abate- 
ment puis  darrien  continuance,  that 
those  persons,  as  to  whom  the  action 
had  been  discontinued,  were  jointly 
bound  with  them.  The  defendants 
having  failed  to  plead  in  abatement 
puis  darrien  continuance,  and  in  no 
way  objecting  in  the  circuit  court  to 
the  said  discontinuance,  it  is  too  late 
to  raise  the  question  in  the  appellate 
court. 

Plea  of  Breach  of  Warranty. — In  ac- 
tion on  notes  for  price  of  certain 
wagons  where  breach  of  warranty  is 
pleaded  under  Va.  Code,  §  3299,  it  was 
held  too  late  to  object  in  the  court  of 
appeals  for  the  first  time  that  the 
wagons  were  warranted  as  "farm 
wagons"  and  were  used  for  other  pur- 
poses. Milburn  Wagon  Co.  v.  Nise- 
warner,  90  Va.  714,  19  S.  E.  846. 
(c)  Indictment,  Information  or  Pre- 
sentment. 

Where  the    presentment     does     not 
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charge  the  offense,  the  appellate  court 
will  reverse  the  judgment  against  the 
accused,  though  no  motion  in  arrest  of 
judgment  was  made  in  the  court  be- 
low. Old  V.  Commonwealth,  18  Gratt. 
915. 

The  indictment  and  the  verdict  be- 
ing fatally  defective,  the  judgment  may 
be  reversed  by  the  appellate  court, 
though  no  motion  in  arrest  of  judg- 
ment was  made  in  the  court  below. 
Randall  v.  Commonwealth,  24  Gratt. 
644. 

Each  count  in  an  indictment  must 
have  the  conclusion,  "against  the  peace 
and  dignity  of  the  state,"  else  it  is 
fatally  defective.  Advantage  of  the 
defect  may  be  taken  for  the  first  time 
in  the  appellate  court.  State  v.  Mc- 
Clung,  35  W.  Va.  280,  13  S.   E.  654. 

"In  Randall's  Case,  24  Gratt.  644,  the 
indictment  being  bad,  it  was  held  that 
the  judgment  should  be  reversed, 
though  no  motion  in  arrest  had  been 
made.  In  Matthew's  Case,  18  Gratt. 
989,  it  was  held  that  'anything  which  is 
good  cause  for  arresting  a  judgment 
is  good  cause  for  reversing  it,  though 
no  motion  in  arrest  be  made;'  and  in 
Lemons'  Case,  4  W.  Va.,  where  there 
was  no  demurrer  or  motion  in  arrest 
of  judgment,  yet  the  court  held  that 
the  prisoner  had  not  waived  his  right 
to  ask  a  reversal  for  want  of  the  con- 
stitutional conclusion  to  the  indict- 
ment, and  might  make  it  for  the  first 
time  in  this  court,  it  being  a  require- 
ment, of  the  constitution."  State  v. 
McClung,  35  W.  Va.  280,  13  S.  E. 
654. 

Upon  a  rule  to  show  cause  why  an 
information  should  not  be  filed,  the 
defendant  appears  and  moves  the  court 
to  quash  the  presentment  on  the 
ground  that  it  does  not  charge  any  of- 
fense against  him:  but  the  motion  is 
overruled.  The  information  is  then 
filed,  and  he  pleads  "not  guilty;"  and 
on  the  trial  there  is  a  verdict  and  judg- 
ment against  him.  Upon  a  writ  of  er- 
ror to  the  appellate     court,     he    may 


object  to  the  sufficiency  of  the  present- 
ment.    Bishop  V.  Com.,  13  Gratt.  785. 

Failure  to  Record  Finding  of  Indict- 
ment.— The  objection  that  the  finding 
of  an  indictment  was  not  recorded  may 
be  made  for  the  first  time  in  the  ap- 
pellate court.  Simmons  v.  Com.^  89 
Va.  156,  15  S.  E.  386;  Shifflet  v.  Com., 
14  Gratt.  652. 

(d)   Causes  of  Demurrer  Not  Assigned 
Below. 

No  causes  of  demurrer  not  assigned 
in  the  statement  of  causes  of  demurrer 
in  the  trial  court  can  be  assigned  on 
appeal.  Va.,  etc..  Wheel  Co,  v.  Har- 
ris, 103  Va.  708,  49  S.  E.  991. 

Where  a  bill  alleges  that  the  com- 
plainant purchased  from  a  father  a 
tract  of  land  which  he  had  previously 
conveyed  to  certain  of  his  children; 
that  the  complainant  knew  nothing  of 
the  existence  of  the  deed;  that  he  pur- 
chased in  good  faith;  and  that  the  pur- 
chase was  made  with  the  knowledge, 
acquiescence,  and  consent  of  the 
children,  this  is  sufficient  to  estop  the 
children  from  setting  up  the  convey- 
ance to  them  against  such  purchaser, 
and  the  fact  that  they  were  under  age 
cannot  be  set  up  for  the  first  time  in 
the  appellate  court  not  having  been 
stated  among  grounds  of  demurrer 
specifically  assigned  in  the  trial  court. 
Va.  Iron,  etc.,  Co.  v.  Roberts,  103  Va. 
061,  49  S.  E.  984. 
(8)    Nonjoinder  of  Issue. 

In  an  action  on  the  case  for  damages 
to  plaintiff's  land,  there  is  a  plea  of 
not  guilty,  on  which  issue  is  joined, 
and  there  is  a  special  plea,  to  which 
there  is  a  special  replication  conclud- 
ing to  the  country.  To  this  there  is 
no  rejoinder,  and  the  record  does  not 
say  that  issue  was  joined  upon  it;  but 
the  parties  go  to  trial,  and  the  sub- 
ject of  the  special  plea  and  replication 
are  contested  before  the  jury,  which 
renders  a  verdict  for  the  plaintiff.  No 
objection  having  been  taken  to  the 
want  of  joinder  of  issue  in  the  court 
below,  it  cepjrs  that  the  objection  can 
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not  be  taken  in  the  appellate  court. 
Southside  R.  R.  Co.  v.  Daniel,  20  Gratt. 
344. 

The  appellate  court  will  not  reverse 
a  judgment  for  want  of  joinder  to  a 
plea  of  nonassumpsit.  Code  of  W. 
Va.,  ch.  134,  §  3;  McSmithee  v.  Feam- 
ster,  4  W.  Va.  673. 

A  party  can  not  take  advantage,  in 
the  appellate  court,  of  the  fact  that 
there  was  no  issue  made  upon  special 
pleas,  if  the  pleas  do  not  present  a 
bar  to  the  plaintiffs  action;  as  any  is- 
sue that  might  have  been  had  upon 
them,  would  have  been  immaterial  and 
unavailing.  Renick  v.  Correll,  4  W. 
Va.  627;  Beard  v.  Livesay,  4  W  Va. 
637. 

A  plea  introduces  new  matter,  and 
concludes  with  a  verification,  and  there 
is  no  replication  to  it  or  joinder  in 
issue,  but  the  case  is  tried  on  its 
merits  upon  the  evidence,  including 
the  evidence  touching  the  defense  set 
up  in  such  plea,  and  a  verdict  found 
responsive  to  such  plea,  and  no  ex- 
ception made  to  it  on  that  score  in  the 
circuit  court.  This  court  will  not  re- 
verse for  this  cause,  especially  at  the 
instance  of  him  who  failed  to  file  a 
replication.  Henry  v,  Ohio  River  R. 
Co.,  40  W.  Va.  234,  21   S.  E.  863. 

"It  has  been  long  and  often  held  by 
our  courts  that  when  a  judgment  rests 
on  a  verdict  of  a  jury  sworn  to  try  an 
issue  joined  in  a  case,  criminal  or 
civil,  when  no  issue  had  in  fact  been 
joined,  it  would  be  ground  for  its  re- 
versal. State  f.  Douglass,  20  W.  Va. 
770;  RufTner  v.  Hill,  21  W.  Va.  152. 
So  often  and  indiscriminately  has  it 
been  held  that  the  rule  seems  almost 
inexorable;  but  the  courts  have  in 
some  instances  felt  its  inconvenience, 
in  cases  where  there  has  been  a  fair 
trial  on  the  merits,  and  no  objection 
was  made  on  that  score  in  the  trial 
court."  Henry  v.  Ohio  River  R.  Co., 
40  W.  Va.  234,  21  S.  E.  863. 

If  a  jury  be  empaneled  "to  try  the 
issue  joined,"  when,  in  reality,  no  issue 


is  joined,  the  judgment  must  be  re- 
versed, and  the  verdict  set  aside,  not- 
withstanding it  was  against  the  party 
who  failed  to  meet,  by  negative  on  his 
side,  the  aflSrmative  matter  pleaded 
on  the  other  side.  Wilkinson  v,  Ben- 
nett, 3  Munf.  314. 

Failure  to  Join  in  Demurrer. — An 
objection  for  failure  to  join  in  a  de- 
murrer to  an  indictment  can  not  be 
made  for  the  first  time  in  the  court  of 
appeals.  Crump's  Case,  98  Va.  833, 
23  S.  E.  760. 


(9)    Affidavits. 

Want  of.— Whether  an  affidavit  is 
necessary  under  1  Rev.  Va.  Code,  ch. 
128,  §  33,  to  a  plea  that  a  power  of  at- 
torney was  not  executed  by  the  de- 
fendants, or  not,  this  objection  can 
not  be  made  for  the  first  time  in  the 
appellate  court,  a  general  demurrer 
having  been  put  in.  Wilson  v.  Bank» 
6  Leigh  570. 

Where  in  debt  on  a  bond,  defendant 
pleads  that  bond  was  delivered  as 
escrow  upon  conditions  which  were 
not  performed,  et  sic  non  est  factum; 
and  the  plea  is  not  verified  by  affidavit 
of  the  party  according  to  statute  1 
Rev.  Va.  Code,  ch.  128,  §  33,  but  plain- 
tiff makes  no  objection  for  want  of 
such  affidavit,  and  the  plea  is  received 
by  the  court,  issue  joined  upon  it, 
trial,  verdict  and  ju-lgment  had  for  de- 
fendant, it  was  hi!d  that  the  want  of 
the  affidavit  to  tho  pVri  was  not  a 
good  ground  of  o^Kction  to  the  judg- 
ment in  an  appellate  lourt.  Hicks  v 
Goode,   12   Leigh   470. 

When  no  exception  T)r  objection  was 
taken  in  the  court  below,  so  far  as  the 
record  shows,  to  the  filing  of  an  an- 
swer in  chancery,  because  not  verified 
by  affidavit,  or  because  the  affidavit  is 
defective,  it  is  too  late  to  make  the 
objection  in  the  appellate  court.  Ar- 
nold V.  Slaughter,  36  W.  Va.  589,  15  S. 
E.  250. 

Objection  to  an  attachment  because 
not  supported  by  an  affidavit,  or  be- 
cause   the    affidavit    is    defective,    is 
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Srround  for  a  motion  to  abate  the  at- 
tachment, but  the  objection  must  be 
made  in  the  court  below,  and  can  not 
be  made  for  the  first  time  in  the  court 
of  appeals.  Sims  v,  Tyrer,  96  Va.  5, 
26  S.  E.  508. 

When  no  exception  or  objection  was 
taken  in  the  court  below,  so  far  as  the 
record  shows,  to  an  answer  in  chan- 
cery or  to  the  filing  thereof,  because 
not  verified  by  affidavit,  it  is  too  late  to 
make  the  objection  in  the  appellate 
court.  Burlew  v.  Quarrier,  16  W.  Va. 
109. 

Compelling  Proof  of  Signature  with- 
out Affidavit. — When,  on  trial  of  a  peti- 
tion and  bill  of  review,  filed  by  defend- 
ants, after  decree  rendered  in  an  action 
against  an  administrator  and  heirs  to 
recover  on  certain  bonds  of  deceased 
for  unpaid  purchase  money,  on  the 
ground  of  the  discovery  of  an  alleged 
receipt  for  a  part  payment  on  the 
bonds,  which  plaintiffs  claim  was  a 
forgery,  and  the  genuineness  of  which 
they  dispute  in  their  answer  to  said 
petition,  under  oath,  and  the  strictest 
proof  is  called  for,  and  its  genuineness 
treated  by  the  petitioners  throughout 
as  disputed,  and  by  the  court, 
which  refers  the  question  to  a 
master,  who  reports  adversely  to  it, 
and  neither  in  the  exceptions  to  the 
report,  nor  throughout  the  proceedings 
in  the  court  below,  is  it  objected  that 
the  issue  of  genuineness  was  not  prop- 
erly raised,  the  defendant  petitioners 
can  not  avail  themselves  on  appeal,  of 
the  objection  that  the  court  could  not 
require  them  to  prove  the  signature  to 
said  receipt,  in  the  absence  of  the  affi- 
davit required  by  Code  Va.,  1873,  ch. 
167,  §  39,  where  a  substantial  compli- 
ance is  shown  with  the  requirement  of 
the  statute.  Harnsberger  v.  Cochran, 
82  Va:  727,  1  S.  E.  120. 

Objections    to. — An     affidavit    taken 

without  notice,  if  read  without  objec- 

ion  in  the  court  below,  will  be  consid- 

^^red  as  evidence  in  the  appellate  court; 

but  it  will  not  have  the  weight  it  might 


have  had  if  regularly  taken  on  notice. 
Adams  v.  Hubbard,  25  Gratt.  129. 

A  decree  of  the  court  below,  founded 
on  an  affidavit  and  statement  handed 
to  the  court  at  the  time  of  the  decree, 
and  to  which  the  appellants  had  no 
opportunity  to  except,  may  be  objected 
to  by  them  in  the  appellate  court. 
Beckwith  v.  Avery,  31  Gratt.  533. 

Where  an  affidavit  is  filed  with  a 
petition  for  rehearing  a  cause,  and  no 
objection  is  made  in  the  court  below, 
it  can  not  be  objected  to  in  the  appel- 
late court.  Purdie  v.  Jones,  32  Gratt. 
827. 

(10)  Notice. 

Defects  in  notice,  or  in  service  of 
notice,  by  subcontractor  to  owner  un- 
der mechanics'  lien  law,  can  not  be 
objected  to  for  the  first  time  in  appel- 
late court.  S.  V.  R.  R.  Co.  v.  Miller, 
80  Va.  821.     • 

It  is  too  late  to  object  in  the  appel- 
late court  that  the  notice  to  reverse  or 
correct  a  judgment  by  default  was  in- 
sufficient, when  the  parties  appeared 
and  made  no  objection  in  the  court 
below.  Dillard  v.  Thornton,  29  Gratt. 
392;  Ballard  v.  Whitlock,  18  Gratt.  235. 

So  in  case  of  notice  to  the  person 
upon  whose  land  a  public  landing  is 
sought  to  be  established.  Muire  v. 
Falconer,  10  Gratt.  12;  or  a  mill,  Ber- 
nard V.  Brewer,  2  Wash.  77. 

(11)  Defenses  Not  Raised  Below. 
Illegality     of    Contract. — Courts     of 

equity,  from  reasons  of  public  policy, 
will  not  enforce  an  illegal  contract, 
though  the  illegality  be  not  relied  on 
in  the  pleadings,  but  disclosed  for  the 
first  time  by  the  evidence.  Nor  can 
such  illegality  be  waived  by  even  the 
most  solemn  agreement.  The  defense 
of  illegality  of  the  contract  may  be 
made  for  the  first  time  in  argument  in 
the  appellate  court.  Camp  v,  Bruce, 
96  Va.  521,  31  S.  E.  901. 

Infancy. — In  a  writ  of  right,  the 
praecipe  and  count  describe  tenant  as 
an  infant;  tenant  appears,  pleads  and 
defends  himself  by  attorney,  no  guard- 
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ian  ad  litem  being  assigned  him;  nor 
does  it  appear  he  came  to  full  age 
pending  the  writ;  verdict  and  judgment 
for  demandants;  tenant  in  person  ap- 
peals to  this  court:  Quaere,  whether 
he  can  object  to  the  proceedings  on 
account  of  his  infancy  here,  or  ought  to 
have  resorted  to  writ  of  error  coram 
nobis.     Watts  v.  Cole,  2  Leigh  653. 

(12)     Objections    to    Grand    or    Trial 
Jury. 

Grand  Jury. — Objection  that  grand 
jury  was  not  constituted,  and  foreman 
not  selected  and  sworn,  as  required  by 
law,  can  not  be  raised  for  first  time  in 
the  appellate  court,  but  must  be  by  plea 
in  abatement.  Taylor  v.  Common- 
wealth, 90  Va.  109,  17  S.  E.  812. 

An  objection  that  jurors  summoned 
in  a  criminal  case  were  not  free  from 
exception  can  not  be  made  in  the  appel- 
late court,  where  it  does  not  appear 
that  the  objection  was  made  in  the  trial 
court,  or  that  the  accused  was  injured 
thereby.  Acts  1893-94,  ch.  43;  Barnes 
V.  Com.,  92  Va.  794,  23  S.  E.  784. 

Selection  or  Summoning. — Objection 
can  not  be  made  for  the  first  time  in 
the  appellate  court  that  a  person  served 
on  the  jury  without  being  selected  by 
the  court  or  summoned  by  the  sheriff. 
Short's  Case,  90  Va.  96,  17  S.  E.  786. 

In  criminal  cases  wherein  judgment 
was  rendered  before  passage  of  act  of 
January  18,  1888  (Va.  Code,  §  3156), 
failure  of  record  to  show  affirmatively 
that  the  jury  was  regularly  summoned, 
is  error  whereof  advantage  may  be 
taken  in  the  appellate  court,  though 
no  objection  was  raised  below.  Spur- 
geon  V.  Commonwealth,  86  Va.  652,  10 
S.  E.  979. 

Want  of  Venire. — A  venire  facias  is 
an  indispensable  process  to  authorize 
sheriff  to  summon  a  jury  in  a  felony 
case,  though  the  writ  itself  is  not  a 
part  of  the  record  unless  made  so  by 
bill  of  exceptions  or  otherwise;  nor 
docs  failure  to  object  in  the  trial  court 
to  the  want  of  such  process  waive  the 
right  of  objection  in  this  court.     Nor 


is  the  rule  altered  as  to  this  case  by 
Acts,  1893-4,  p.  494,  amending  Va. 
Code,  §  3156,  as  the  amendment  was 
not  intended  to  be  retrospective  in  its 
action,  statutes  being  always  to  be  con- 
strued to  operate  in  futuro,  unless  a 
restrospective  effect  be  clearly  in- 
tended. Myers  v.  Commonwealth.  90 
Va.  785,  20  S.  E.  152;  Barker  v.  Com., 
90  Va.  820,  20  S.  E.  776. 

The  writ  of  venire  facias  is  an  indis- 
pensable process,  and  omission  to  di- 
rect it  when  required  is  error  apparent 
of  record  and  can  not  be  cured  by  any 
presumption  or  waiver,  and  advantage 
may  be  taken  thereof  by  motion  in 
arrest  of  judgment,  or  for  the  first 
time,  by  writ  of  error.  Jones  v.  Com- 
monwealth, 87  Va.  63,  12  S.  E.  226. 

Oath  of  Jury.-^It  can  not  be  assigned 
as  error  in  the  appellate  court  that  the 
record  fails  to  show  that  the  jury  were 
sworn  to  try  the  issue,  but  only  states 
that  they  were  sworn  according  to  law; 
where  no  objection  was  made  in  the 
court  below  and  the  verdict  of  the  jury 
was  responsive  to  the  issues,  it  will  be 
presumed  that  the  proper  oath  was  ad- 
ministered, the  contrary  not  appearing 
by  the  record.  Douglass  v.  Land  Co., 
12  W.  Va.  502. 

Misconduct  of  Jury— Reading  News- 
papers.—While  it  is  the  safer  and  bet- 
ter practice  to  exclude  newspapers 
from  a  jury  sitting  in  a  felony  case, 
yet,  when  the  court,  in  the  presence  of 
a  prisoner  and  his  counsel,  and  without 
objection  on  their  part,  at  the  instance 
of  the  jury,  permits  them  to  have  access 
to  newspapers  under  instructions  that 
they  shall  scrupulously  avoid  reading 
any  parts  of  said  papers  that  have  ref- 
erence to  the  trial,  the  prisoner  can  not 
after  verdict  make  objection  on  that 
account.  He  has  no  right  to  sit  mute, 
prepared  to  abide  by  the  resnlts  if 
favorable,  and  to  make  objection  if 
adverse.  McCue's  Case,  103  Va.  871, 
49  S.  E.  6S3. 

Discharge.— The  authorities  all  agree, 
that    in    a    felony    case,     where    the 
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jury  fail  to  agree,  it  may  be  discharged 
with  the  consent  of  the  prisoner.  His 
right  to  have  the  jury  keep  together, 
until  a  verdict  is  reached,  is  then  one 
of  that  class  of  rights,  which  he  can 
waive,  and  having  made  no  objection 
in  the  court  below  to  the  discharge  of 
the  jury,  in  the  appellate  court  he  will 
be  deemed  to  have  waived  the  objec- 
tion, and  he  can  not  raise  it  for  the  first 
time  here.  State  v.  Sutfin,  22  W.  Va. 
771. 

(18)   Objections  as  to  Judge,  Time  and 
Form  of  Trial. 
Trial  by  Other  than  Regular  Judge. 

— Where  a  person  other  than  a  regular 
judge  has  tried  a  cause  below,  and  no 
objection  was  made  on  the  trial  to  his 
authority,  and  the  record  is  silent  on 
the  subject,  such  objection  can  not  be 
raised  for  the  first  time  in  this  court, 
provided  the  constitution  and  laws  for 
this  state,  under  any  form  of  election 
or  appointment,  authorize  such  person 
to  sit  as  judge  in  such  cause.  Winans 
V.  Winans,  22  W.  Va.  678. 

Want  of  Formal  Order  of  Consolida- 
tion.— Where  two  causes  of  the  same 
nature  and  between  the  same  parties 
are  tried  together  by  consent  of  par- 
ties and  one  verdict  and  judgment  are 
rendered,  it  can  not  be  objected  in  the 
appellate  court  that  there  was  no  for- 
mal order  of  consolidation.  Eagles  v. 
Hook,  22  Gratt.  510. 

Trying  Joint  Action  Separately. — 
Where,  in  an  action  against  joint  de- 
fendants, the  case  is  first  tried  as  to 
one  and  then  revived  and  tried  against 
the  heir  of  the  other,  it  is  too  late  to 
object  for  the  first  time  in  the  appel- 
late court  that  it  was  error  to  try  the 
cases  separately.  Kenna  v.  Quarrier, 
3  W.  Va.  210. 

Premature  Hearing  of  Cause.— 
Where  a  cause  is  prematurely  set  for 
hearing  at  rules,  if  the  record  shows 
that  the  defendant  appeared  at  the 
hearing,  the  apellate  court  may  imply, 
in  the  absence  of  objection  appearing 
on  the  record,  that  the  objection  was 


waived.  Poling  v.  Johnson,  2  Rob. 
255. 

Two  executors  file  a  bill  against  the 
creditors  of  their  testator,  to  have  the 
assets  of  the  estate  administered  in 
equity.  The  executorial  account  is 
taken,  charging  the  executors  as  upon 
a  joint  administration  without  objec- 
tion; and  the  exceptions  thereto  are 
passed  upon  by  the  court.  Then  one 
of  the  executors  dies,  and  his  death  is 
suggested,  but  the  cause  is  not  revived 
either  by  or  against  his  representative; 
and  at  the  same  term  of  the  court,  the 
cause  comes  on  for  final  hearing,  with- 
out objection  by  either  party,  and  the 
court  makes  a  decree  against  the  sur- 
viving executor,  who  takes  an  appeal 
to  the  court  of  appeals.  Held,  it  is  too 
late  for  the  appellant  to  object  in  the 
court  of  appeals,  that  the  cause  was 
not  ready  for  hearing,  because  the  rep- 
resentative of  his  coexecutor  was  not 
a  party.    Kee  v.  Kee,  2  Gratt.  116. 

Want  of  Time  to  Prepare  Defense. 
— In  an  action  for  damages,  defendant's 
motion  that  plaintiff  be  required  to  file 
bill  of  particulars,  is  then  denied,  but 
at  next  term  it  is  allowed,  and  plain- 
tiff files  the  bill,  and  trial  proceeds, 
without  defendants  asking  for  time  to 
consider  of  his  defense;  he  can  not 
raise  the  objection  in  the  appellate 
court.  Central  Lunatic  Asylum  v. 
Flanagan,  80  Va.  110. 

(14)   Competency  of  Witnesses. 

Where  a  party  to  a  cause  is  examined 
in  his  own  behalf,  and  cross  examined 
at  length  by  the  other  party  without 
objection  to  his  competency,  the  objec- 
tion can  not  be  made  in  the  appellate 
court.  Neilson  v.  Bowman,  29  Gratt. 
732. 

But  where  an  objection  to  the  com- 
petency of  a  party  as  a  witness  is  writ- 
ten at  the  commencement  of  the  depo- 
sition, the  objection  is  not  waived  by 
the  cross  examination.  Neilson  v. 
Bowman,  29  Gratt.  732. 

A  general  objection  to  the  compe- 
tency of  a  witness  who  is  competent 
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for  some  purposes  should  be  overruled. 
Taylor  v.  McDonald,  100  Va.  487.  41  S. 
E.  946.    See  the  title  WITNESSES. 

(15)   Evidence. 

(a)   Admission  or  Exclusion. 

In  General. — Objections  to  the  intro- 
duction of  evidence  not  made  in  the 
trial  court  can  not  be  raised  or  consid- 
ered in  the  appellate  court.  Colvert  v. 
Millstead,  5  Leigh  88;  Lamberts  v. 
Cooper,  29  Gratt.  61;  Campbell  Co.  v, 
Angus,  91  Va.  438,  22  S.  E.  167;  Rus- 
sell's Case,  78  Va.  400;  Smith  v.  Burton, 
94  Va.  158,  26  S.  E.  412;  Stansbury  v. 
Stansbury,  20  W.  Va.  23. 

The  action  of  the  trial  court  in  per- 
mitting evidence  to  be  introduced 
which  is  objected  to  is  not  subject  to 
review  on  appeal  in  the  absence  of  a 
bill  of  exception  to  the  ruling  of  th^ 
court.  Tunis  Co.  v.  Dennis  Co.,  97  Va. 
682,  34  S.  E.  613;  Fawcett  v.  R.  Co.,  ;M 
VV.  Va.  755.  See  the  title  BILL  OF 
EXCEPTIONS. 

Where  a  party  intends  to  review  in 
the  appellate  court,  the  action  of  the 
trial  court  in  rejecting  or  admitting 
evidence,  he  must  make  such  ruling  the 
subject  matter  of  a  formal  bill  of  ex- 
ceptions, or  he  must  in  some  way  dis- 
tinctly and  specifically  make  such  ruling 
a  ground  of  his  motion  for  a  new  trial. 
Halstead  v.  Horton,  38  W.  Va.  727,  18 
S.   E.   953. 

Objection  to  the  admission  of  evi- 
dence in  the  trial  court  can  not  be 
raised  for  the  first  time  during  an  oral 
argument  in  the  supreme  couit.  Nor- 
folk, etc.,  Co.  V.  Spratley,  103  Va.  379, 
49   S.   E.  502. 

Though  an  exception  is  taken  and 
entered  at  the  tirr.e  that  a  question 
asked  of  a  witness  is  leading,  the  ex- 
ceptant should  bring  it  to  the  attention 
of  the  court  and  obtain  an  order  for  the 
suppression  of  the  objectionable  testi- 
mony; and  if  he  fails  to  do  this,  the 
exception  will  not  be  regarded  in  the 
appellate  court.  Summers  v.  Darne,  31 
Gratt.  791. 

Competent  evidence,  which  has  been 


permitted  to  go  to  the  jury  without  ob- 
jection, cannot  be  objected  to  on  ap- 
peal. Simmons  v.  Trumbo,  9  W.  Va. 
358. 

•*It  is  unnecessary  to  decide  whether 
the  evidence  now  complained  of  by 
appellant,  ought,  if  objected  to  at  the 
time,  to  have  been  permitted  to  go  to 
the  jury;  for,  as  the  record  does  not 
show  that  any  objection  was  made  to 
the  reception  of  this  evidence,  it  must 
be  regarded  as  properly  before  the 
jury,  and  as  now  properly  before  this 
court."  Simmons  v.  Trumbo,  9  W.  Va. 
358. 

If  parties  without  objection  permit 
a  contract  to  be  proved  by  oral  testi- 
mony, which,  under  some  statute,  could 
only  be  proved  by  writing,  and  the 
cause  is  heard  and  decided  on  such  tes- 
timony, they  will  be  deemed  to  have 
waived  the  right  to  require  a  writing, 
and  will  not  be  allowed  to  insist  on  a 
different  rule  in  the  court  of  appeals. 
The  case  must  be  heard  and  determined 
upon  the  same  evidence  in  both  courts. 
Eaves  v.  Vial,  98  Va.  134,  34  S.  E.  978. 

The  question  of  the  admissibility  of 
the  declarations  of  a  testator  as  to  the 
existence  or  the  revocation  of  his  wil! 
can  not  be  raised  for  the  first  time  or. 
appeal.  Shacklett  r.  Roller,  97  Va.  639 
34   S.   E.   492. 

Secondary  evidence  having  been  ad 
mitted  in  the  court  below  without  ob- 
jection, it  can  not  be  objected  to  in  th<. 
appellate  court.  Shue  v,  Turk,  15 
Gratt.  256;  Western  Union  Tel.  Co.  r 
Powell,  94  Va.  268,  26  S.  E.  828;  B. 
&  O.  R.  Co.  V.  Skeels,  3  W.  Va.  556: 
Buchanan  v.  Clark,  10  Gratt.  172. 

Where  specific  objections  to  the  re- 
ception of  evidence  are  properly  over- 
ruled, it  can  not  be  thereafter  assigned 
as  error  that  the  Evidence  was  objec- 
tionable for  other  reasons.  Richmond 
Ice  Co.  V.  Chrystal  Ice  Co.,  103  Va.  465. 
49  S.  E.  650. 

A  party  will  not  be  allowed  to  spec- 
ify one  or  more  ground^  of  objectio!) 
to  evidence  offered  in  the  trial  court 
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and  rely  upon  other  grounds  in  the  ap- 
pellate court.  He  is  regarded  as  hav- 
ing waived  all  other  objections  to 
the  evidence  except  those  which  he 
pointed  out  specifically.  Warren  z/. 
Warren,  93  Va.  73,  24  S.   E.  913. 

Where  a  question  is  put,  and 
the  court  refuses  to  allow  it  to  be  an- 
swered, and  the  question  itself  does 
not  plainly  import  that  the  answer  will 
prove  a  material  fact,  what  was  pro- 
posed and  expected  to  be  proven  must 
appear  by  a  bill  of  exceptions,  else 
there  is  no  error  apparent;  and,  if  the 
question  objected  to  is  answered,  the 
answer  must  be  shown,  else  there  is  no 
error  apparent.  Sesler  v.  Rolfe  Coal 
&  Coke  Co.,  51  W.  Va.  318,  41  S.  E. 
216. 

Where  evidence  is  introduced,  which 
appears  proper  at  the  time,  and  the 
court  admits  it  and  refuses  to  exclude 
it  on  motion  of  counsel  with  the  re- 
mark: "It  will  be  excluded,  if  it  here- 
after appears  that  it  is  irrelevant,"  and 
the  record  shows,  that  it  afterwards 
appeared  that  it  was  irrelevant,  but  no 
motion  was  afterwards  made  by  coun- 
sel to  exclude  it,  the  objection  to  its 
admission  is  waived.  Hargreaves  v. 
Kimberly,  26  W.  Va.  787. 

Reading  Record  in  Former  Suit. — 
The  circumstance  that  the  "writings 
and  evidence"  in  a  former  suit  were 
read  at  the  hearing  of  another  case, 
without  any  exception  taken  at  that 
time  appearing  on  the  record,  is  no 
proof  that  this  was  done  by  consent  of 
parties,  and  does  not  preclude  the  ob- 
jection from  being  taken  in  the  ap- 
pellate court;  the  defendant  in  his  an- 
swer having  objected  to  the  admission 
of  the  verdict  and  other  proceedings 
in  the  former  suit,  but  offered  to  agree 
that  the  depositions  only  might  be 
read;  to  which  offer  no  assent  appeared 
on  the  part  of  the  plaintiff.  Chapmans 
V.  Chapman,  1  Munf.  398. 

Where  the  record  of  a  suit  by  lega- 
tees against  an  executor  and  his  sure- 
tics,  is  referred  to  as  an  exhibit  with 


the  bill  of  the  sureties  against  the  ex- 
ecutor and  purchasers  of  assets  from 
him,  and  the  evidence  in  that  record 
is  relied  on  in  the  circuit  court  without 
objection  in  the  suit  by  the  sureties, 
it  is  too  late  to  object  to  it  in  the  ap- 
pellate court.  Jones  v.  Clark,  25  Gratt. 
642. 

Hearing  Evidence  at  Separate  Terms. 
— When  part  of  the  evidence  is  heard 
at  one  term  and  the  rest  at  another, 
objection  can  not  be  made  for  the  first 
time  in  the  appellate  court.  Wagon  Co. 
V.  Peterson,  27  W.  Va.  316. 

(b)    Lack  of  Evidence. 

Of  Acceptance  of  a  Promise. — It  can 
not  be  objected  in  the  appellate  court 
that  there  is  no  evidence  that  a  prom- 
ise has  been  accepted  where  no  ob- 
jection on  the  ground  appears  in  the 
bill  of  exceptions  to  have  been  made 
below.     Colgin  v.  Henley,  6  Leigh  85. 

Of  Execution  of  an  Order. — A  plain- 
tiff in  equity  files  with  his  bill,  as  the 
ground  of  his  claim,  an  order  on  one 
of  the  defendants,  which  has  not  been 
accepted.  No  proof  of  the  execution 
of  the  order  is  given,  but  its  genuine- 
ness is  not  questioned  in  the  court  be- 
low, and  it  is  made  the  basis  of  a  de- 
cree in  favor  of  the  plaintiff.  It  is  too 
late  to  make  objection  in  the  appellate 
court,  to  the  want  of  proof  of  the  or- 
der. James  River  &  Kanawha  Co.  v, 
Littlejohn,   18   Gratt.   53. 

Making  or  Endorsement  of  Bill  of 
Exchange. — Where  no  proof  of  the 
making  or  indorsement  of  a  bill  of  ex- 
change, under  which  plaintiffs  claim  as 
equitable  assignees  of  a  leg:icy,  is 
called  for  in  the  court  below,  objection 
to  the  want  of  such  evidence  can  not 
be  taken  in  the  appellate  court.  An- 
derson V.  De  Soer,  6  Gratt.  363. 

Of  Identity  of  Notice  Sued  on. — It 
can  not  be  assigned  as  error  for  the 
first  time  upon  a  second  appeal  that 
the  note  set  up  in  the  suit  is  not  the 
one  mentioned  in  a  deed  of  trust,  where 
they  have  been  treated  a?  the  same  by 
the  court   below  and  on  the   first  ap- 
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peal  and  have  been  so  treated  by  all  the 
parties  as  a  result  of  the  pleadings. 
Atkinson  v,  Beckett,  36  W.  Va.  438, 
15  S.  E.  179. 

Of  Demand  on  Sheriff. — Objection 
can  not  be  made  for  the  first  time  in 
the  appellate  court  that  a  demand  had 
not  been  made  upon  a  sheriff  in  a  pro- 
ceeding by  motion  against  a  sheriff  ^nd 
his  sureties.  Cook  v.  Hays,  9  Gratt. 
142. 

That  Plaintiffs  in  Error  Were  Sure- 
ties.— It  is  too  late  now  and  here  for 
the  first  time,  to  object  that  there  was 
in  the  court  below  no  proof  that  the 
plaintiffs  in  error  were  the  sureties  of 
the  sheriff,  or  that  any  official  bond 
was  ever  executed  by  him,  when  the 
proceedings  in  that  court  purport  to 
have  been  on  the  official  bond  of  said 
sheriff  and  his  alleged  sureties,  all  of 
whom  were  defendants,  and  there  is  no 
certificate  of  the  facts  proved.  Mc- 
Falls  V.  Essex  County,  79  Va.  137. 

Proof  That  Plaintiffs  Were  Heirs  at 
Law. — Plaintiffs  sue  as  heirs  at  law  of 
K.  and  the  defendant  answers,  and  does 
not  question  their  right  to  sue  in  that 
character,  and  no  question  is  made  or 
suggested  in  the  court  below  of  their 
right  to  sue  as  such  heirs;  and  through- 
out the  proceedings  it  is  implied,  if 
not  expressly  conceded,  that  they  are 
properly  before  the  court  as  such 
heirs.  It  is  too  late  to  object  in  the 
appellate  court,  to  the  decree,  for  the 
want  of  the  proof  of  the  fact.  Buch- 
anan V.  King,  22  Gratt.  414. 

(16)    Depositions. 

Depositions  must  be  excepted  to  in 
the  lower  court  except  for  incompe- 
tency, and  the  grounds  must  be  speci- 
fied in  the  exception.  Dickenson  v. 
Davis,  1  Leigh  406;  Pollard  v.  Lively, 
2  Gratt.  216;  Fant  v.  Miller,  17  Gratt. 
187;  Taylor  v.  McDonald,  100  Va.  487, 
41  S.  E.  946;  Linsey  v.  McGannon,  9 
W.  Va.  154;  Hill  v.  Proctor,  10  W.  Va. 
69;  Vanscoy  v.  Stinchcomb,  29  W.  Va. 
263,  11  S.  E.  927;  Long  v,  Perine,  41 
W.  Va.  314,  23  S.  E.  611. 


A  party  who  objects  to  the  deposi- 
tion of  a  witness,  if  he  wishes  to  rely 
upon  the  exception,  must  bring  it 
to  the  attention  of  the  court  below  so 
that  it  may  be  passed  upon  by  that 
court;  and  unless  the  record  shows  that 
this  has  been  done,  the  exception  will 
be  treated  in  the  appellate  court  as 
waived.  Stewart  v.  Conrad,  100  Va, 
128,  40  S.  E.  624. 

But  objections  for  incompetency  may 
be  made  for  the  first  time  in  the  ap- 
pellate court.  Beverley  v.  Brooke,  2 
Leigh  425;  Statham  v.  Ferguson,  25 
Gratt.  38;  Taylor  v.  McDonald,  100  Va, 
487,  41  S.  E.  946;  Rose  v.  Brown,  11 
W.  Va.  122;  Long  v.  Perine,  41  W.  Va. 
314,  23   S.    E.   611. 

An  objection  to  a  deposition,  and  en- 
dorsed thereon,  for  incompetency,  is 
not  deemed  to  be  waived,  by  not  be- 
ing insisted  on  in  the  court  below. 
Middleton  v.  White,  5  W.  Va.  572. 

But  in  Col  vert  v.  Millstead,  5  Leigh 
88;  Baxter  v.  Moore,  5  Leigh  219, 
it  was  held  that  objection  could  not  be 
made  for  the  first  time  in  the  appellate 
court,  even  on  the  ground  of  incom- 
petency. See  the  title  DEPOSI- 
TIONS. 

But  if  the  facts  appear  on  the  rec- 
ord, while  the  depositions  can  not  be 
excluded,  yet  it  will  weaken  their  ef- 
fect.    Dickenson  v.  Davis,  2  Leigh  401. 

The  appellate  court  will  not  in  a 
chancery  cause  reverse  a  decree,  for 
the  reason  that  the  circuit  erroneously 
overruled  the  appellant's  exceptions  to 
depositions  and  permitted  the  reading 
of  incompetent  testimony,  where  the 
competent  evidence  clearly  sustains  the 
decree;  but  if  the  evidence  other  than 
that,  which  is  incompetent,  is  not 
plainly  sufficient  to  justify  the  decree, 
the  same  will  be  reversed  by  the  appel- 
late court.  Kimmel  v.  Shroyer,  28  W. 
Va.  505. 

Objections  to  the  competency  of  the 
testimony  in  such  case  may  be  made 
at  the  hearing  of  the  cause  or  in  the 
appellate  court,  although  no  exception 
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was  made  to  the  deposition.     Kimmel 
r.   Shroyer,  28  W.  Va.   505. 

Objection  in  Appellate  Court  as  to 
Notice. — If,  in  a  trial  at  law,  a  special 
objection  be  made  to  a  deposition, 
without  saying  anything  of  want  of  no- 
tice; quaere,  whether  advantage  can  be 
taken  in  the  appellate  court  of  the  cir- 
cumstances that  it  does  not  appear 
from  the  record,  whether  notice  was 
proved  or  not?  See  Marshall  v.  Fris- 
bie,  1  Munf.  247;  showing  that  sundry 
circumstances  may  be  presumed  in 
favor  of  reading  a  deposition.  For  the 
rule  in  chancery,  concerning  objections 
for  want  of  notice,  see  1  Hen.  &  M., 
p.  6,  rule  11;  White  r.  Johnson,  2 
Munf.  285;  Jeter  v.  Taliaferro,  4  Munf. 
80. 
(17)   Variance. 

Objection  for  variance  between  the 
pleadings  and  the  proof  can  not  be 
made  for  the  first  time  in  the  appellate 
court.  Bertha  Zinc  Co.  v,  Martin,  93 
Va.  791,  22  S.  E.  869;  Shenandoah,  etc., 
R.  Co.  V.  Moose,  83  Va.  827,  3  S.  E. 
796;  Richmond  R.,  etc.,  Co.  v.  West, 
100  Va.  184,  40  S.  E.  643;  Moore  Lime 
Co.  V,  Johnston,  103  Va.  84,  48  S.  E. 
657.     See  the  title  VARIANCE. 

If  one  be  presented  "for  retailing 
spirituous  liquors  without  license,"  and 
information  be  thereafter  filed  against 
him  for  a  breach  of  another  law;  viz., 
"for  selling  by  retail  divers  articles  of 
merchandise,  of  foreign  growth  and 
manufacture,"  to  which  information  the 
defendant  pleaded  "not  guilty;"  and  a 
trial  was  had,  and  a  verdict  and  judg- 
ment; he  having  failed  to  take  advan- 
tage of  the  variance  in  due  time,  can 
not  have  the  judgment  reversed  by  the 
appellate  court.  Wells  v.  Common- 
wealth, 2  Va.  Cas.  333. 

Where  a  judgment  upon  a  forthcom- 
ing bond  is  obtained  against  a  defend- 
ant, having  legal  notice,  and  appearing 
by  attorney,  but  not  moving  to  quash 
the  bond,  nor  stating  by  plea  or  bill 
of  exceptions,  any  variance  between  it 
and  the  execution,  the  appellate  court 
can  not  reverse  the  judgment  on  the 


ground  of  such  variance.  Downman 
V.  Chinn,  2  Wash.  189;  Jones  v.  Hull, 
1  Hen.  &  M.  212;  Bronaughs  v.  Free- 
man, 2  Munf.  266;  Couch  v.  Miller,  2 
Leigh  545. 

(18)    Instructions. 

In  General. — No  exceptions  having 
been  taken  to  the  instructions,  neither 
party  will  be  allowed  to  question  in 
the  court  of  appeals  the  correctness  of 
the  law  laid  down  by  the  court  as  ap- 
plicable to  the  evidence  in  the  cause. 
Lamberts  v.  Cooper,  29  Gratt.  66; 
Montague  v.  Allan,  78  Va.  592. 

An  instruction  should  not  be  given 
when  there  is  no  evidence  in  the  cause 
which  tends  to  support  it,  but  an  ob- 
jection to  such  an  instruction  can  not 
be  raised  for  the  first  time  in  the  ap- 
pellate court.  Clark  v.  Sleet,  99  Va. 
381,   38   S.   E.   183. 

Where  there  have  been  two  trials 
of  an  action  at  law,  the  first  resulting 
in  a  verdict  for  the  plaintiff,  and  the 
second  in  a  verdict  for  the  defendant, 
and  the  defendant  has  failed  to  except 
to  the  rulings  of  the  trial  court  in 
granting  or  refusing  instructions  at  the 
first  trial,  neither  party  can  object  to 
such  rulings  in  this  court;  the  plaintiff, 
because  he  was  not  injured  thereby; 
and  the  defendant,  because  he  failed 
to  except.  Marshall  v.  Valley  R.  Co., 
99  Va.  798,  34  S.  E.  455. 

Instructions  are  to  be  interpreted  in 
the  light  of  the  evidence  in  the  case, 
and  it  is  not  to  be  presumed  that  the 
jury  considered  other  evidence  not  in- 
troduced in  the  cause.  If  the  instruc- 
tion was  applicable  to  evidence  intro- 
duced in  the  trial  court  without 
exception,  an  objection  to  the  instruc- 
tion solely  on  the  ground  that  there 
was  no  relevant  evidence  to  support  it 
can  not  be  made  for  the  first  time  in 
the  appellate  court.  New  York,  etc., 
R.  Co.  V,  Thomas,  92  Va.  606,  24  S. 
E.   264. 

There  being  no  exceptions  taken,  be- 
fore verdict  and  judgment,  to  the  in- 
structions given  to  the  jury,  the  appel- 
late court  can  not  show  nor  review  the 
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judgment  of  the  court  below  on  that 
point;  and  as  the  facts  or  evidence  are 
not  certified,  upon  the  principles  ad- 
judicated in  Washington,  etc.,  Tel.  Co. 
V.  Hobson,  15  Gratt.  122,  the  appellate 
court  can  not  review  the  judgment  of 
the  court  below,  overruling  the  motion 
for  a  new  trial.  Wustland  v.  Potter- 
field,  9  W.  Va.  438. 

"To  avail  himself  of  the  benefit  of 
an  instruction,  the  exceptor  must  see 
to  it,  that  enough  of  the  evidence  is 
incorporated  into  his  bill  of  exceptions, 
to  show  the  pertinence  or  impertinence 
of  the  instructions  given  or  refused,  to 
the  issue  to  be  tried.  Fitzhugh  v.  Fitz- 
hugh,  11  Gratt.  300;  Shepherd  v.  Mc- 
Quilkin,  2  W.  Va.  90;  Wise  v.  Postle- 
wait,  3  W.  Va.  452."  Hooflf  v.  Rollins, 
5  W.  Va.  540. 

Where  there  is  no  formal  bill  of  ex- 
ceptions signed  by  the  judge  of  the 
trial  court  to  a  ruling  thereof  upon  in- 
structions asked  to  be  given  to  the 
jury,  the  appellate  court  can  not  con- 
sider the  propriety  of  such  ruling, 
though  the  record  shows  that  the  coun- 
sel did,  during  the  trial,  make  objec- 
tion to  such  ruling.  Fry  v.  Leslie, 
87  Va.  275,  12  S.  E.  671;  Trumbo  v. 
City  Street  Car  Company,  89  Va.  780. 
17  S.  E.  124. 

"The  record  does  not  show  whether 
•the  last  four  instructions  were  given 
or  refused.  And  even  if  it  showed  that 
they  were  refused,  there  was  no  ex- 
ception to  the  refusal  to  give  them; 
and  therefore  they  can  not  be  consid- 
ered by  this  court."  flargreaves  v. 
Kimberly,  26  W.  Va.  787,  citing  Danks 
V.  Rodeheaver,  26  W.  Va.  274. 

A  refusal  to  set  aside  a  verdict  and 
grant  a  new  trial  can  not  be  ground 
of  error  in  the  appellate  court,  when  it 
appears,  that  the  only  ground,  on  which 
it  was  asked  in  the  court  below,  was 
the  refusal  to  grant  an  instruction, 
which  had  not  been  excepted  to.  Gra- 
ham V.  Carroll,  27  W.  Va.  790. 

If  a  party  upon  a  trial  before  a  jury 
objects  to  the  giving  of  instructions, 
and  after  his  objections  are  overruled. 


and  the  instructions  are  given,  he  does 
not  except  tb  the  giving  of  the  instruc- 
tions, he  will  in  the  appellate  court  be 
deemed  to  have  waived  his  objections. 
Dimmey  v.  Wheeling,  etc.,  R.  Co.,  27 
W.  Va.  32. 

Misdirection  on  Point  of  Law. — If  a 
point  of  law  arise  in  the  cause,  the 
party  who  wishes  to  avail  himself  of 
the  opinion  of  an  appellate  court 
thereon  should  demur,  or  move  the 
court  to  instruct  the  jury,  or  present 
notes  for  a  special  verdict.  Syme  r. 
Butler.  1  Call  105.  See  the  title  IN- 
STRUCTIONS. 

(19)  Verdict 

Not  Responsive  to  Issues. — A  judg- 
ment will  be  reversed  where  the  ver- 
dict is  not  responsive  to  the  issues, 
even  though  the  objection  is  not  taken 
in  the  court  below,  and  a  venire  facias 
directed.  Brown  v.  Hendersons,  4 
Munf.  492. 

Verdict  in  Issue  out  of  Chancrry.— 
Where  an  issue  is  directed  in  a  chnn- 
cery  cause,  and  a  verdict  is  found  to 
which  no  exception  is  taken,  and  a  de- 
cree is  rendered  thereon,  the  facts 
found  in  the  verdict  must  be  regarded 
in  the  appellate  court,  as  the  estab- 
lished facts  of  the  case.  Lee  v.  Boak, 
11   Gratt.  182. 

Upon  an  issue  directed  out  of  chan- 
cery, the  verdict  of  the  jury  is  conclu- 
sive, where  there  is  no  exception 
spreading  the  facts  proved  upon  the 
record.  Fitzhugh  v.  Fitzhugh,  11  Gratt. 
210. 

(20)  Excessive  Damages. 

If  no  objection  appear,  by  bill  of 
exceptions  taken  to  the  overriding  of 
a  motion  for  a  new  trial,  to  have  been 
made  in  the  trial  court,  to  the  exces- 
siveness  of  damages,  it  is  too  late  to 
make  such  objection  in  the  court  of 
appeals.  Richmond,  etc.,  R.  Co.  v. 
George,  88  Va.  223,  13  S.  E.  429;  James 
River  &  Kanawha  Co.  v.  Adams,  17 
Gratt.  427;  Law  v.  Law,  2  Gratt.  366. 

It  is  too  late  for  a  grantor  in  a  fraud- 
ulent deed  to  urge  in  appellate  court 
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that  a  judgment  is  excessive  in  a  suit 
to  annul  the  deed  and  subject  the  prop- 
erty to  such  judgment  Wray  v.  Dav- 
enport, 79  Va.  19. 

Upon  a  demurrer  to  the  evidence  no 
motion  for  a  new  trial  is  necessary  in 
the  trial  court  to  enable  the  supreme 
court  to  review  its  decisioiL  on  the 
question  whether  the  evidence  sup- 
ports the  issue  or  not.  But  if  the 
amount  of  damages  assessed  by  the 
jury  is  deemed  excessive,  a  motion 
must  be  made  in  the  trial  court  to  set 
aside  or  abate  the  verdict.  The  objec- 
tion can  not  be  made  in  this  coyrt  for 
the  first  time.  Rhule  v.  Seaboard  Air 
Line  Ry.  Co.,  102  Va.  343,  46  S.  E. 
331. 

Judgment  on  Bond  for  More  than 
Due  by  Execution. — Although  the  judg- 
ment on  a  forthcoming  bond,  should 
be  rendered  for  a  larger  sum  than  that 
due  by  the  execution,  yet  if  the  execu- 
tion is  not  made  part  of  the  record  by 
bill  of  exceptions,  nor  any  objection 
made  in  the  court  below,  such  objection 
can  not  be  sustained  in  the  court  of 
appeals.  Burke  v.  Levy,  1  Rand.  1. 
(21)    Nonproduction  of  Exhibits. 

The  appellant  can  not  object  in  the 
court  of  appeals  to  the  nonproduction 
of  papers  made  exhibits  in  the  bill, 
when  he  did  not  call  for  them  in  the 
court  below  and  in  his  answer  did  not 
deny  their  existence  or  contest  their 
validity.  Chapman  v.  Pittsburg,  etc., 
R.  Co.,  18  W.  Va.  184. 

(82)    Failure  to  Refer  Cause  to  Com- 
missioner. 

It  is  too  late  to  object  in  the  appel- 
late court  that  the  cause  should  have 
been  sent  to  a  commissioner.  Dorr  v. 
Dewing,  36  W.  Va.  466,  15  S.  E.  93; 
Hickman  v.  Painter,  11  W.  Va.  386. 
(23)   Setting  Aside  Order  of  Reference. 

If  there  be  an  order  of  reference  by 
consent,  and  it  be  afterwards  set  aside, 
without  its  being  shown  at  whose  in- 
stance, or  for  what  cause,  it  was  done; 
and  no  exception  be  taken  at  the  time, 
the    court   of  appeals   will    affirm    the 


judgment  afterwards  rendered  upon  a 
verdict  subsequently  obtained.  Porter 
V.  Harris,  4  Call  485. 

(24)  Setting  Aside  Nonsuit 
Defendant,  not  having  taken  advan- 
tage of  a  nonsuit  entered  below  and 
thereafter  set  aside,  was  held  estopped, 
after  trial  and  judgment,  from  raising 
the  question  on  appeal.  Connolly  v, 
Bruner,  48  W.  Va.  71,  35  S.  E.  927. 

(25)  Compulsory  Joinder  in  Demurrer. 
One  who  objects  to  being  compelled 

to  join  in  a  demurrer  to  evidence  must 
make  his  objection  thereto  in  the  cir- 
cuit court,  and  can  not  make  it  for  the 
first  time  in  the  supreme  court.  Hol- 
landsworth  z/.  Stone,  47  W.  Va.  773, 
35  S.  E.  864. 

(26)  Commissioner's  Report. 

In  (General. — Objection  to  a  decree 
for  errors  in  the  report  of  a  commis- 
sioner, not  appearing  on  the  face  of  it, 
can  not  be  made  in  the  appellate  court, 
unless  founded  on  exceptions  to  the  re- 
port in  the  lower  court.  Coffman  v, 
Sangston,  21  Gratt.  263;  Peters  v.  Ne- 
ville, 26  Gratt.  549;  Mosby  v.  Mosby, 
9  Gratt.  585;  Chapman  v.  Shepherd,  24 
Gratt.  377;  Morrison  v.  Householder,  79 
Va.  627;  Cralle  v,  Cralle,  84  Va.  198, 
6  S.  E.  12;  Hildreth  v.  Turner,  89  Va. 
858,  17  S.  E.  471;  Saunders  v.  Prunty, 
89  Va.  924,  17  S.  E.  231;  Beckham  v. 
Duncan,  1  Va.  Dec.  669;  State  v.  King, 
47  W.  Va.  437,  35  S.  E.  30. 

And  the  attention  of  the  court  must 
be  called  to  the  exception  to  the  com- 
missioner's report.  Hansucker  v.  Wal- 
ker, 76  Va.  753. 

"When  there  are  no  exceptions  to  his 
report  filed  with  the  commissioner,  the 
court,  to  which  it  is  returned,  can  not 
have  what  evidence  was  before  him, 
and  must  therefore  presume  that  he  has  • 
sufficient  evidence  to  sustain  his  re- 
port, or  else  the  party  injured  thereby 
would  have  excepted."  Lynch  v. 
Henry,  25  W.  Va.  422. 

A  commissioner's  report  made  in  a 
cause  rightly  referred,  on  the  face  of 
which   no   error  appears,   will   be   pre- 
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sumcd  by  the  court  as  admitted  to  be 
correct  by  the  parties,  not  only  so  far 
as  it  settles  the  principles  of  the  ac- 
count, but  also  in  regard  to  the  suffi- 
ciency of  the  evidence  upon  which  it  is 
founded,  except  in  so  far  and  as  to 
such  parts  thereof  as  may  be  objected 
to  by  proper  exception  taken  thereto 
before  the  hearing;  and  the  court  at 
the  hearing  is  bound  to  observe  this 
rule  of  equity  practice.  And  it  is  er- 
ror for  the  court  at  the  hearing  to  re- 
model and  restate  the  whole  account 
stated  in  such  report,  and  enter  a  de- 
cree on  its  own  statement  without  ref- 
erence to  the  account  stated  by  the 
commissioner  or  the  action  of  the  par- 
ties in  excepting  or  not  excepting 
thereto.  Baltimore,  etc.,  R.  Co.  v. 
Vanderwerker,  44  W.  Va.  229,  28  S. 
E.  829;  Poling  v.  Huffman,  48  W.  Va. 
639,  37  S.  E.  526;  Ward  v.  Ward,  21 
W.  Va.  262. 

A  commissioner's  report,  if  errone- 
ous upon  its  face,  may  be  objected 
to  at  the  hearing  of  the  cause,  though 
no  exception  be  previously  filed;  and 
also  in  the  appellate  court,  though  no 
exceptions  appears  to  have  been  taken 
in  the  court  below;  but  without  such 
exceptions,  it  can  not  be  impeached  by 
adult  parties  on  grounds,  and  in  rela- 
tion to  subjects,  which  may  be  affected 
by  extraneous  testimony.  Cole  v.  Cole, 
28  Gratt.  365;  Simmons  v.  Simmons,  33 
Gratt.  451;  Liberty,  etc..  Bank  v.  Camp- 
bell, 75  Va.  534;  McComb  v.  Donald, 
82  Va.  903,  5  S.  E.  558;  Robinson  v. 
Allen,  85  Va.  721,  8  S.  E.  835;  Hyman 
V.  Smith,  10  W.  Va.  298;  Evans  v. 
Shroyer,  22  W.  Va.  581;  Chapman  v. 
McMillan,  27  W.  Va.  220;  Kester  v. 
Lyon,  40  W.  Va.  161,  20  S.  E.  933;  Gay 
V.  Lockridge,  43  W.  Va.  267,  27  S.  E. 
306;  State  v.  King,  47  W.  Va.  437,  35 
S.  E.  30;  Gardner  v.  Gardner,  47  W. 
Va.  368,  34  S.  E.  792. 

Generally,  exceptions  to  reports  of 
master  commissioners  partake  of  the 
nature  of  special  demurerrs;  and  if  the 
report  is  erroneous,  the  party  com- 
plaining  of  the    report    or    excepting 


thereto  must  point  out  the  error  in  his 
exceptions  with  reasonable  certainty,  so 
as  to  direct  the  mind  of  the  court  to 
it.  When  he  does  so,  the  parts  not 
excepted  to  are  admitted  to  be  cor- 
rect, not  only  as  regards  the  princi- 
ples, but  as  relates  to  the  evidence  on 
which  they  are  founded.  But  a  com- 
missioner's report,  if  erroneous  on  its 
face,  may  be  objected  to  on  the  hear- 
ing of  the  cause,  though  no  exception 
be  previously  filed;  and  also  in  the  ap- 
pellate court,  though  no  exception  ap- 
pears to  have  been  taken  in  the  court 
below;  but  without  such  exception,  it 
can  not  be  impeached  by  adult  parties 
on  grounds  and  in  relation  to  subjects 
which  may  be  affected  by  extraneous 
testimony.  McCarty  v,  Chalfant,  14 
W.  Va.  531. 

Illustrations. — If  the  statute  of  lim- 
itations had  not  been  specially  pleaded 
in  the  cause,  and  had  not  been  relied 
on  before  the  commissioner,  and  the 
commissioner  failed  to  recognize  the 
statute,  or  disregarded  it,  and  no  ex- 
ception was  endorsed  upon  the  report 
for  that  reason,  the  appellate  court  will 
consider  the  statute  of  limitations  out 
of  the  case,  although  the  report  upon 
its  face  shows  that  some  of  the  claims 
allowed  by  the  commissioner  were 
barred  by  the  statute.  Woodyard  v, 
Polsley,  14  W.  Va.  211. 

A  commissioner  having  reported  that 
the  whole  of  a  tract  of  land  which  had 
been  aliened  by  a  judgment  debtor  and 
another  was  liable  to  the  lien  of  cer- 
tain judgments  mentioned,  and  that  re- 
port having  been  confirmed  without 
exception,  it  is  too  late  to  raise  the  ob- 
jection for  the  first  time  in  this  court 
that  only  half  of  the  land  is  liable,  in 
the  absence  of  anything  in  the  record 
to  show  objection  on  behalf  of  the  for- 
mer apparent  owner  of  the  other  half, 
or  that  the  question  was  in  any  way 
raised  in  the  trial  court.  Flanary  v. 
Kane,  102  Va.  547,  46  S.  E.  312,  681. 

Where  a  report  of  commissioners 
appointed  to  ascertain  the  damages  for 
land    taken    by    a    railroad    company 
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shows  no  error  or  defect  upon  its  face 
and  is  not  excepted  to  in  the  court 
below,  it  can  not  be  objected  to  in  the 
appellate  court,  because  upon  the  whole 
record  of  the  suit  it  appears  that  it  is 
possible  or  even  probable  the  commis- 
sioners may  have  included  improper 
items  in  their  ascertainment  of  the 
damages  reported  by  them.  Steenrod 
V,  W.  P.  &  B.  R.  Co.,  27  W.  Va.  1. 

Where  sales-commissioner's  report 
shows  that  sale  was  made  as  decree 
prescribed  and  no  exception  was  made 
below,  none  can  be  made  in  the  court 
of  appeals.  Smith  v.  Henkel,  81  Va. 
524. 

However  erroneous  may  be  a  decree 
to  sell  land  before  an  account  of  liens, 
yet  if  sale  has  been  so  made,  and  re- 
sale is  decreed  for  purchaser's  failure 
to  pay,  it  is  too  late  for  latter  for  first 
time  and  in  appellate  court  to  make  the 
objection.  Redd  v.  Dyer,  83  Va.  331, 
2  S.   E.  283. 

Where  no  objection  was  made  be- 
low to  decree  of  sale  of  corporate  prop- 
erty before  !iens  were  ascertained,  such 
exception  can  not  be  made  on  appeal. 
Karn  v.  Rorer  Iron  Co.,  86  Va.  754, 
11  S.  E.  431. 

A  debtor  can  not  have  a  decree  re- 
versed confirming  a  sale  of  real  estate 
for  an  err6r  in  the  decree  ordering  the 
sale,  when  he  has  taken  no  steps  in 
the  court  below  before  such  confirma- 
tion to  resist  the  same.  But  such  de- 
cree, so  far  as  it  confirms  the  sale,  may 
be  affirmed,  and  so  far  as  it  orders  a 
distribution  of  the  proceeds  of  sale, 
may  be  reversed.  Park  v.  Petroleum 
Co.,  25  W.  Va.  108. 

Objections  to  confirmations  founded 
on  errors  and  irregularities  in  the  pro- 
ceedings, should  be  made  in  the  court 
below,  as  the  same  might,  on  timely 
notice,  have  been  remedied.  The  gen- 
eral rule  in  Virginia  is,  that  objections 
by  purchaser  for  defect  of  title  should 
be  made  before  sale  is  confirmed,  and 
such  objections,  made  afterward,  come 
too  late,  except  in  cases  of  after  dis- 


covered mistake,  fraud,  and  the  like. 
Watson  V.  Hoy,  28  Gratt.  698;  Thomas 
V.   Davidson,  76  Va.   338. 

An  appellant  who  has  filed  no  ex- 
ceptions to  a  report  of  liens  in  the  trial 
court  cannot  insist  in  this  court  for 
the  first  time  that  the  lands  of  a  co- 
defendant  should  be  first  sold.  N.  C. 
Bank  of  Baltimore  v,  Preston,  97  Va. 
222,   33    S.    E.    546. 

Where  the  report  of  an  account  in 
chancery  is  not  excepted  to  by  either 
party,  and  there  is  a  decree  according 
to  the  report,  and  on  appeal  taken,  the 
report  is  omitted  from  the  record,  ac- 
cording to  the  statute  of  1825-6,  ch.  15, 
§  11,  either  party  may  call  for  the  re- 
port in  the  court  of  appeals,  and  have 
it  brought  up;  but  if  neither  party  docs 
so,  no  objections  can  be  considered, 
which  the  report  would  be  necessary 
to  explain  or  to  support.  Poindextcr 
V.  Green,  6  Leigh  504. 

No  exceptions  to  commissioner's  re- 
port below;  cause  heard  on  it  prema- 
turely, but  without  exception  appear- 
ing of  record;  no  exceptions  presented 
in  the  appellate  court  can  be  considered 
unless  for  errors  appearing  on  the  face 
of  the  report,  and  the  hearing  will  be 
treated  a^  having  been  by  consent. 
Strange  v.  Strange,  76  Va.  240. 

Errors  in  the  details  of  a  decree  for 
an  account  are  not  a  proper  subject 
for  appeal  and  correction  in  the  ap- 
pellate court;  but  they  may  be  cor- 
rected by  exceptions  to  the  commis- 
sioner's report.  Rust  v.  Rust,  17  W 
Va.  901. 

Unless  exception  be  made  in  the 
court  below  to  the  amount  charged  by 
the  commissioners  for  his  fees  which 
he  duly  makes  oath  to  and  which  are 
allowed  by  that  court,  it  is  too  late  to 
make  exception  thereto  in  the  appel- 
late court.  Shipman  v,  Fletcher,  83 
Va.   349,  2   S.   E.   198. 

An  objection  to  an  allowance  of  an 
item  in  a  master  commissioner's  report 
can  not  be  raised  for  the  first  time  in 
the  appellate  court.  Jackson  v,  Pleas- 
anton,  101  Va.  282,  43  S.  E.  573. 
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A  judgment  debtor  can  not  object  in 
the  appellate  court  for  the  first  time 
that  he  has  not  been  allowed  credits  to 
which  he  was  entitled,  or  that  others 
were  jointly  bound  with  him  for  the 
judgment.  Bank  v.  Preston,  97  Va. 
222,  33   S.   E.   546.* 

After  two  references  before  commis- 
sioners appointed  by  the  county  court, 
to  settle  an  administration  account,  and 
one  reference  to  a  commissioner  of  the 
high  court  of  chancery,  no  exception, 
for  the  want  of  credits,  will  be  allowed 
here,  which  was  not  made  at  one  of 
those  examinations.  Jones  v.  Watson, 
3  Call  253. 

Errors  apparent  upon  the  face  of  a 
commissioner's  report,  will  be  cor- 
rected in  the  appellate  court,  though 
not  excepted  to  in  the  court  below. 
Dunbar  v.  Woodcock,  10  Leigh  628; 
Cookus  V,  Peyton,  1  Gratt.  432;  Wills 
V.  Dunn,  5  Gratt.  384;  Evans  v.  Shro- 
yer,  22  W.  Va.  581;  Ward  v.  Ward,  40 
W.  Va.  611,  21  S.  E.  746;  State  v.  King, 
47  W.  Va.  437,  35  S.  E.  30;  Windon 
V.  Stewart,  48  W.  Va.  488,  37  S.  E.  603; 
Nutt  V.  Summers,  78  Va.  164;  Hildrelh 
V.  Turner,  89  Va.  858.  17  S.  E.  471. 

Although  no  exceptions  are  filed  to 
a  commissioner's  report,  and  the  report 
is  confirmed,  if  the  decree  of  confirma- 
tion, upon  its  face,  shows  material  error 
as  to  matter  of  law,  prejudicial  to  the 
appellant,  for  such  error  the  decree 
should  be  reversed.  Reitz  v.  Bennett, 
6  W.  Va.  417;  Ruhl  v.  Berry,  47  W.  Va. 
824,  35   S.   E.   896 

If  there  is  in  a  commissioner's  re- 
port an  error  apparent  upon  the  face 
thereof,  which  could  not  be  affected  by 
extraneous  evidence,  the  party  preju- 
diced thereby  may  take  advantage  of 
such  error  in  the  appellate  court,  al- 
though he  may  not  have  excepted  to 
the  report  for  such  error  in  the  court 
below.  Bank  v.  Wilson,  25  W.  Va. 
242. 

Where  the  commissioner  in  his  re- 
port, follows  the  directions  of  the 
court,  the  court  of  appeals  may  review 


such  decision  without  any  exception 
being  taken  to  the  commissioner's  re- 
port.    Kyle  V.  Conrad,  25  W.  Va.  760. 

If  it  appears  that  the  plaintiff  wa:» 
charged  with  the  taxes  of  an  improper 
year,  the  court  of  appeals  will  correct 
the  mistake,  although  it  was  not  in- 
sisted on  either  before  the  commis- 
sioner, or  the  court  of  chancery.  Hal- 
comb  V.  Innis,  4  Call  364. 

The  commissioner,  in  settling  the 
account  of  W,  makes  two  statements, 
the  only  difference  in  them  being,  that 
in  one  he  gives  W  credit  for  the  $1,000 
confederate  bond,  and  in  the  other  he 
omits  it;  and  he  refers  the  question  of 
W's  right  to  the  credit  to  the  court 
The  court  adopts  the  statement,  giving 
him  the  credit,  and  decrees  accordingly. 
On  appeal,  held  that  an  exception  to 
the  report  was  not  necessary,  and  the 
appellate  court  may  correct  the  decree. 
Cole  V.  Cole,  28  Gratt.  365. 

Where  Questions  at  Issue  Presented 
by  Pleadings  and  Proof.— Upon  an  ap- 
peal from  a  decree  reciting  the  filing  of 
a  commissioner's  report  and  the  taking 
of  exceptions  thereto,  the  overruling 
of  the  exceptions  and  the  confirmation 
of  the  report,  the  fact  that  the  excep- 
tions referred  to  in  the  decree  are  not 
in  the  record  is  immaterial  if  the  mat- 
ter is  otherwise  put  in  issue  by  the 
pleadings.  Where  the  questions  at 
issue  are  presented  by  the  pleadings 
and  proofs,  no  exception  to  the  com- 
missioner's report  is  necessary  to  raise 
them  fpr  adjudication,  and  the  absence 
of  such  exception  does  not  preclude 
this  court  from  examining  into  the  case 
upon  its  merits.  Lee  v.  Willis,  101  Va, 
188,  43   S.   E.  354. 

Where  exceptions  are  necessary,  they 
should  specify  the  defect  in  the  report, 
and  it  is  too  late  to  object  in  the  appel- 
late court.  -  Simmons  v.  Simmons,  33 
Gratt.  457. 

Where  a  question  of  fact  is  referred, 
and  the  report  is  founded  on  conflict- 
ing evidence  and  is  not  excepted  to  on 
specified  ground*,  such  report  can  not 
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be  impugned  in  the  appellate  court. 
Robinson  v,  Allen,  85  Va.  721,  8  S.  E. 
835. 

Exceptions  to  a  report  of  a  commis- 
sioner in  chancery  must  point  out  the 
particular  errors  with  reasonable  cer- 
tainty, so  as  to  direct  the  mind  of  the 
court  to  them.  Where  exceptions  are 
taken  to  certain  parts  of  a  report,  the 
others  not  excepted  to  are  admitted  to 
be  correct,  both  as  regards  the  legal 
principles  and  the  evidence  on  which 
they  are  based.  Kester  v.  Lyon,  40  W. 
Va.  161,  20  S.  E.  933. 

An  exception  to  a  report  of  commis- 
sioner, in  general  terms,  that  the  com- 
missioner has,  under  the  proofs  in  the 
cause,  found  too  small  an  amount  in 
favor  of  the  exceptor,  and  that  the  evi- 
dence taken  in  the  cause  shows  him  to 
be  entitled  to  a  much  larger  sum  of 
money  than  that  allowed  by  the  com- 
missioner, when  a  large  amount  of  con- 
flicting evidence  has  been  taken 
thereon,  is  too  general  and  indefinite 
to  warrant  the  court  in  decreeing  a 
greater  and  different  sum  to  exceptant, 
entirely  disregarding  the  report  of  the 
commissioner.  Poling  v.  Huflfman,  48 
W.  Va.  639,  37  S.  E.  526. 

When  a  party  excepts  to  portions  of 
1  commissioner's  report,  the  portions 
[lot  excepted  to,  are  admitted  to  be  cor- 
rect not  only  as  regards  the  principles 
but  as  relates  to  the  sufficiency  of  the 
evidence  on  which  they  are  founded. 
Chapman  v,  McMillan,  27  W.  Va.  220. 

Effect  of  Waiver  of  Exception. — 
One  defendant  files  an  exception  to 
the  commissioner's  report,  which  is  re- 
lied on  by  another  defendant,  but  at 
the  hearing  in  the  court  below,  this 
exception  is  waived.  The  exception 
having  been  waived,  can  not  be  relied  j 
upon  in  the  appellate  court.  Robert- 
son V.  Trigg,  32  Gratt.  76. 

(27)   Report  of  Viewers. 

Upon  an  application  to  establish  a 
public  landing,  if  no  motion  has  been 
made  in  the  county  court  to  quash 
the  report  of  the  viewers,  it  is  too  late 


to  object  to  it  in  the  appellate  court. 
Muire  v.  Falconer,  10  Gratt.  12;  Lewis 
V.  Washington,  5  Gratt.  265. 
(SB)    Want  of  Inquiry  as  to  Funds  in 
Hands  of  Execulrix. 
G.    brings    a    creditor's    suit    against 
the  executrix  of  S.  to  subject  the  estate 
of  S.  to  satisfy  a  judgment.    The  order 
book  of  the  court  was  destroyed,  but 
some    of    the    papers    were    preserved; 
and  it  was  proved  by  a  witness  that  G. 
recovered     a     judgment     against     the 
R.        T.    Co.     and    issued      execution 
upon      it;     and   then,       at      the      in- 
stance    of     S.,     sued     out     a    sugges- 
tion  against   him   as  a   debtor   of   the 
company,  and  that  S.  appeared  in  court 
and  acknowledged  his  indebtedness  to 
the  company,  and  judgment  was   ren- 
dered   against   him.     The    proceedings 
in  both  cases  to  the  judgments  are  en- 
dorsed on   the   papers  preserved.     An 
account  taken  in  the  cause  showed  the 
executrix    indebted    to    the    estate    for 
considerably   more    than   the   claim   of 
the  plaintiff,  beside  large  assets  in  her 
hands;   and  an   inquiry  ordered   as   to 
the  debts  of  S.  was  not  acted  on,  no 
other    creditor    making    claim.      Held, 
that  no  other  creditor  having  presented 
a  claim,  and  the  executrix  not  having 
insisted   upon   the   inquiry,  a  personal 
decree  against  her  will  not  be  reversed 
for  the  want  of  such  inquiry,  upon  the 
objection    first   made   in    the    appellate 
court.    Shands  v.  Grove,  26  Gratt.  652. 
(29)    Failure  to  Point  Out  Errors  in 
Settlement. 
Where  defendant  relies  upon  a  set- 
tlement   which    the   evidence   tends   to 
show   was   coerced   from   the   plaintiff, 
and   was   grossly   erroneous,   but   does 
not  ask  the  court  to  require  the  plaintiff 
to  point  out  the  errors  in  the  settle- 
ment of  which  he  complains,  and  the 
jury  find  a  verdict  for  the  plaintiff  dis- 
regarding the   settlement,   he   can   not 
complain  of  the  want  of  such  a  state- 
ment of  the  plaintiff's  objection  to  the 
settlement.    Varner  v.  Core,  20  W.  Va. 
472. 
Where,   under   decree,   administrator 
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settled  his  accounts  showing  balance 
due  him,  and  afterwards  paid,  and  the 
settlement  was,  without  exceptions, 
confirmed  in  1873,  the  decree  of  con- 
firmation was,  quoad  him,  final,  and 
will  not  be  reviewed  on  petition  filed 
after  three  years.  Bradley  v,  Brad- 
ley, 83  Va.  75,  1  S.  E.  477. 

(30)  Defects  in  Vendor's  Title. 

On  a  bill  by  vendee  against  vendor 
for  specific  execution,  if  no  objection 
to  the  vendor's  title  be  made  in  the 
court  of  chancery,  in  any  form,  he  can 
not  be  heard  to  make  such  objection 
in  the  court  of  appeals.  Brockenbrough 
V.  Blythe,  3  Leigh  619. 

(31)  Failure  to  Record  Decree. 

The  objection  that  a  decree  of  par- 
tition had  not  been  recorded  in  the 
county  where  the  land  lies,  not  having 
been  taken,  in  the  court  below,  can  not 
be  made,  for  the  first  time,  in  the  ap- 
pellate court.  Wynn  v.  Harman,  5 
Gratt.    157. 

(32)  Revival  of  Cause. 

The  record  stating  tnat  by  consent 
of  parties  the  cause  was  revived  against 
the  persons  therein  named,  heirs  at  law 
of  the  defendant  who  had  died,  and 
no  objection  having  been  made  on  this 
ground  in  the  circuit  court,  the  appel- 
late court  must  presume  the  revival 
regularly  entered,  with  the  consent  of 
the  proper  parties.  Buchanan  v.  King, 
22  Gratt.  414. 

An  appellant  has  no  right  to  com- 
plain that  a  cause  was  not  duly  revived 
in  the  name  of  the  heirs  of  the  plain- 
tiff, he  having  died  pending  the  suit,  the 
decree  being  in  the  name  and  in  favor 
of  the  said  heirs  and  they  being  parties 
to  it  and  defending  the  appeal.  Mus- 
tard V.  Wohlford,   15   Gratt.   329. 

Where  an  action  of  debt  was  brought 
against  the  maker  and  two  indorsers 
of  negotiable  notes  and  there  was  an 
office  judgment  at  rules  against  all  the 
defendants  and  at  the  next  rules  the 
office  judgment  was  confirmed  as  to 
the  maker  and  one  indorser  and  the 
death  of  the  other  was  suggested  and 


at  the  next  term  of  the  court  there 
was  a  judgment  against  the  maker  and 
the  first  indorser  and  afterwards  a  scire 
facias  is  issued  and  served  on  the  ex- 
ecutrix of  the  other  indorser  to  revive 
the  action,  and  she  appears  and  pleads 
nil  debit  and  obtains  a  continuance  and 
this  is  repeated  and  there  are  three  tri- 
als and  verdict  in  her  favor,  it  was  held, 
that  the  executrix  not  having  made  any 
question  in  the  court  below,  as  to  the 
revival  of  the  suit  against  her  by  scire 
facias  she  must  be  held  to  have  waived 
the  question  and  she  can  not  make  it 
in  the  appellate  court.  Slaughters  v. 
Farland,  31  Gratt.  134. 

(S3)   Laches. 

After  an  account  has  been  taken  in 
a  suit  against  an  administrator  for  an 
account  and  he  submits  to  the  account 
and  a  decree  rendered  thereon,  objec- 
tion on  account  of  laches  can  not  be 
made  in  the  appellate  court.  Wills  v. 
Dunn,  5  Gratt.  386. 

(34)  Exception  to  Receipt  of  Confed- 
erate Money  by  Executor. 

Exception  made  for  first  time  in  ap- 
pellate court  to  receipt  by  executor  of 
confederate  money  in  payment  of  a  sol- 
vent ante-bellum  debt,  will  not  be  con- 
sidered. Wimbish  v.  Rawlins,  76  Va. 
48. 

(35)  Deeds. 

Recitals. — Where,  on  a  bill  of  cestui 
que  trustent  to  sell  land,  the  land  is 
sold,  but  the  purchaser  fails  to  pay  all 
the  purchase  money,  and  on  a  rule 
against  him  to  show  cause  why  the 
land  should  not  be  resold  to  pay  the 
balance,  he  objects  to  the  title  on  the 
ground  that  the  trustees  were  not  made 
parties,  and  then  one  of  the  trustees 
styling  himself  the  surviving  trustee 
files  a  release  deed,  no  objection  having 
been  made  in  the  court  below,  the  pur- 
chaser can  not  object  in  the  appellate 
court  that  it  was  not  shown  that  he  was 
the  surviving  trustee.  Jones  v.  Tatum, 
19  Gratt.  720. 

Acknowledgment. — Where  no  point 
was  made  in  the  pleading  that  the  ac- 
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knowledgment  of  a  deed  is  void  be- 
cause taken  by  a  notary  who  was  the 
agent  of  the  grantee,  such  point  can 
not  be  considered  by  the  court  of  ap- 
peals, as  it  can  only  decree  upon  the 
case  as  made  by  the  pleadings.  Shen- 
andoah Val.  Railroad  Co.  v,  Dunlop,  86 
Va.   346,   10   S.    E.   239. 

Signature  and  Seal  of  Deed  of  Cor- 
poration.— In  a  suit  in  equity  among 
creditors  of  a  corporation,  one  of  them 
claims  under  a  deed  of  trust,  which  is 
executed  by  the  president  and  secre- 
tary in  behalf  of  the  corporation;  but 
the  deed  is  not  in  the  name  of  the  cor- 
poration, nor  has  it  the  corporate  seal. 
No  objection  having  been  made  to  the 
deed  on  these  grounds,  in  any  of  the 
pleadings  or  proceedings  in  the  cause, 
but  only  in  the  petition  for  an  appeal, 
the  objection  comes  too  late,  and  will 
not  be  considered  in  the  appellate  court. 
Wroten  v.  Ariftat,  31  Gratt.  228. 

<36)     Confirmation   of  Assignment   of 
Dower.  ^ 

It  can  not  be  objected  for  the  first 
time  in  the  court  of  appeals  that  the 
order  of  confirmation  of  an  assignment 
of  dower  does  not  appear  from  the 
record  to  have  been  made  on  the  mo- 
tion of  an  heir  or  devisee.  Parrish  v. 
Parrish,  88  Va.  529,  14  S.  E.  325. 

(37)  Want  of  Revenue  Stamps. 

It  can  not  be  objected  for  the  first 
time  in  an  appellate  court  that  a  title 
bond  in  a  cause  was  not  stamped  with 
a  United  States  revenue  stamp,  where 
no  objection  was  made  at  the  trial  by 
bill  of  exception  or  certificate.  Hawk- 
ins V.  Wilson,  1  W.  Va.  117. 

(38)  Conditions   of   Insurance   Policy 
Not  Printed  in  Statutory  Form. 

An  objection  that  the  conditions  of 
an  insurance  policy  are  not  printed  in 
type  as  large  as  long  primer,  as  re- 
quired by  the  statute,  can  not  be  made 
for  the  first  time  in  the  appellate  court. 
In  the  case  at  bar  the  company  was  al- 
lowed to  rely  on  the  conditions  in  the 
policy  which  rendered  it  void,  and  the 
record  failing  to  disclose  that  the  con- 


ditions were  not  printed  in  the  type 
prescribed  by  the  statute,  the  presump- 
tion was  that  the  policy  conformed  to 
the  statutory  requirement.  Sulphur 
Mines  Co.  v.  Phenix  Ins.  Co.,  94  Va. 
355,    26   S.    E.    856. 

(39)  Material  Alteration  in  Note. 

The  objection  that  a  material  altera- 
tion has  been  made  in  a  note  in  suit 
can  not  be  made  for  the  first  time  in 
the  appellate  court.  Tate  v.  Bank,  96 
Va.   765,   32    S.    E.   476. 

(40)  Promise  in  Note  to  Pay  Attor- 
neys*  Fees. 

Where  for  the  first  time  the  point 
is  raised  in  the  court  (^  appeals  that 
a  promise  in  a  note  to  pay,  in  case  of 
a  suit,  five  per  cent,  collection  fees  and 
fifty  dollars  attorney's  fee,  is  an  unen- 
forceable penalty,  within  the  ruling  of 
Rixey  v.  Pearre  Bros.  &  Co.,  89  Va. 
113,  15  S.  E.  498;  it  was  held  that  it 
was  too  late  to  raise  the  point.  Ronald 
V.  Bank  of  Princeton,  90  Va.  813,  20 
S.  E.  780. 

(41)  Absence  of  Indorsement  of  Ap- 
peal on  Justice's  Warrant. 

It  is  too  late  after  conviction  in  the 
county  court  for  the  accused  to  except 
to  the  absence  of  any  endorsement  of 
an  appeal  on  the  warrant  by  the  jus- 
tice.    Harrison  v.  Com.,  81  Va.  491. 

(42)  Assignment  of  Assets  by  Director 
to  Pay  Individual  Debts. 

Objection  that  an  assignment  of  as- 
sets made  by  the  directors  to  pay  debts 
for  which  they  are  individually  bound, 
is  void,  under  Va.  Code,  1873,  ch.  57, 
§  18,  which  provides  that,  "No  member 
of  the  board  shall  vote  on  a  question 
in  which  he  is  interested,  otherwise 
than  as  a  stockholder,"  must  be  made 
in  the  court  below,  and  can  not  be 
raised  for  the  first  time  in  the  appellate 
court.  Planters  Bank  of  Farmville  v. 
Whittle,  78  Va.  737. 

(43)  That  Conveyance  Is  Fraudulent 

Where  it  was  not  charged  in  the 
court  below  that  a  conveyance  was 
fraudulent,   such    charge    can    not,   for 
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the  first  time,  be  made  in  the  court  of 
appeals.  Pracht  v,  Lange,  81  Va.  711; 
Vance  v.  Kirk,  29  W.  Va,  344,  1  S.  E. 
717. 

(44)  Judicial  Sales. 

Failure  to  Inquire  Whether  Partition  | 
Could  Be  Made. — In  a  suit  for  parti-  | 
tion,  the  court  has  no  authority  to  or-  j 
der  a  sale  of  land  unless  it  is  made  to  j 
appear  by  an  inquiry  before  a  commis- 
sioner, or  otherwise,  that  partition  can 
not  be  made  in  some  of  the  modes  pro- 
vided  by   §§  2,   3,   ch.    128,   of   the   Va. 
Code.     But  when  it  did  not  so  appear, 
and  no  such  inquiry  was  asked  in  the 
court   below,   a   party   who   prosecuted 
the  suit  and  at  whose  instance  the  de- 
cree was  made,  will  not  be  allowed  to 
raise   the   objection   for   the    first    time 
in     the    appellate    court.      Howery    v. 
Helms,  20  Gratt.  1. 

Failure  to  Inquire  as  to  Sufficiency 
of  Rents  and  Profits. — Where  an  inter- 
locutory decree  directs  a  sale  of  lands 
to  satisfy  a  debt,  in  a  case  where  it 
might  have  been  proper  to  decree  sat- 
isfaction out  of  the  rents  and  profits; 
but  this  was  not  a  point  controverted 
in  the  court  below,  or  in  any  way 
brought  to  the  notice  of  the  court,  and, 
though  the  party  had  ample  opportu- 
nity to  apply  to  the  court  to  alter  the 
decree  in  that  particular,  he  did  not 
apply  for  such  alteration;  upon  appeal 
to  the  court  of  appeals  it  was  held  that 
the  decree  should  not  be  reversed  for 
such  cause,  but  affirmed,  and  the  cause 
remanded,  with  direction  to  alter  the 
decree,  and  direct  satisfaction  out  of 
the  rents  and  profits,  if  such  alterations 
were  asked,  and  if  the  debt  could  be 
satisfied  out  of  the  rents  and  profits 
within  a  reasonable  time.  Manns  v. 
Flinn,  10  Leigh  93. 

(45)   Party's  Right  to  Act  as  Adminis- 
trator, etc. 

It  is  too  late  to  object  in  the  court 
of  appeals,  that  one  who  has  been  al- 
lowed by  the  court  below  to  file  a  bill 
of  revivor  as  administrator  d.  b.  n.  c. 
t.  a.  and  in  whose  name  the  cause  has 


proceeded  is  not  such  administrator  in 
fact.  List  V.  Pumphrey,  3  W.  Va.  672. 
It  appearing  from  the  pleadings  and 
proofs  that  the  curatrix  had  proceeded 
to  administer  the  estate  as  if  she  was 
the  administratrix  or  curatrix  appointed 
under  §  42  of  the  act,  1  Rev.  Va.  Code, 
ch.  104,  p.  386,  it  was  proper  to  decree 
against  her  in  favor  of  creditor  or  dis- 
tributees, for  the  value  of  the  assets 
in  her  hands.  And  the  objection  for 
the  first  time  raised  in  the  appellate 
court  to  a  decree  against  her  as  cura- 
trix comes  too  late.  Cross'  Curatrix 
V.  Cross,  4  Gratt.  257. 

(46)  Allowar.ce  of  Commissions  to  Ad- 
ministrator. 

Where  an  administrator  fails  to  settle 
his  accounts  in  the  time  required  by  the 
statute,  but  is  nevertheless  allowed  a 
commission  during  the  time  of  such 
failure  by  a  commissioner,  though  no 
exception  is  taken  thereto  in  the  court 
below,  it  may  be  objected  to  in  the 
appellate  coyrt.  Estill  v.  McClintic,  11 
W.  Va.  399. 

(47)  Lack  of  Authority  of  Administra- 
tor to  Sell  Land. 

A  bill  filed  by  administrators  for  the 
purpose  of  enforcing  a  contract  made 
by  them  for  the  sale  of  their  dece- 
dent's land  which  fails  to  allege  their 
authority  to  sell  the  land,  and 
to  which  the  heirs  of  the  owner 
are  not  made  parties,  is  bad  on 
demurrer.  But  if  the  purchaser 
makes  no  objection  to  these  defects, 
and  answers,  setting  up  a  defense  on 
the  merits,  he  can  not  make  the  objec- 
tion for  the  first  time  in  the  court  of 
appeals,  especially  when  it  appears 
from  a  deed  filed  as  an  escrow  with  *thc 
bill  that  the  heirs  authorized  the  sale, 
were  parties  to  the  contract  of  sale, 
and  made  a  deed  to  the  purchaser  with 
covenants  of  general  warranty  to  be 
delivered  to  him  when  all  the  purchase 
money  is  paid.  Matney  v.  Ratliff,  96 
Va.  231,  31   S.   E.   512. 

(48)  Agent  Interested  on  Both  Sides. 

An  objection  that  an  agent  for  the 
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sale  of  land,  who  became  a  joint  pur- 
chaser with  defendants,  was  also  in- 
terested on  behalf  of  the  vendor  can 
not  be  made  for  the  first  time  on  ap- 
peal. Anderson  v.  Creston  Land  Co., 
96   Va.    257,   31    S.    E.   82. 

<49)     That    Remedy    against    Persons 
Primarily  Liable  Not  Exhausted. 

Where  in  a  suit  by  a  guardian  to  sell 
his  ward's  lands  a  rule  was  made 
against  the  purchaser  to  show  cause 
why  the  land  should  not  be  resold,  the 
purchase  money  having  been  paid  to  an 
unbonded  commissioner  and  expended 
by  the  guardian  without  authority,  and 
it  is  decreed  that  they  pay  into  court 
the  amount  of  their  purchase  or  that 
the  land  be  resold,  it  is  too  late  to  ob- 
ject for  the  first  time  in  the  court  of 
appeals  that  the  remedy  against  the 
guardian  and  his  sureties  should  have 
been  first  exhausted  before  proceeding 
against  the  purchaser.  Whitehead  v. 
Bradley,  87  Va.  676,  13  S.  E.  195. 

<50)  Want  of  Examination  before 
County  Court. 
If  a  person,  charged  with  felony,  is 
entitled  to  be  examined  before  the 
county  court  of  the  county  wherem  the 
offense  is  charged  to  have  been  com- 
mitted, it  is  too  late  after  verdict  of 
guilty  and  judgment  thereon,  against 
the  prisoner,  to  claim,  in  the  appellate 
court,  for  the  first  time,  the  right  to 
such  examination,  and  to  claim  that  the 
judgment  of  the  circuit  court  should  be 
reversed,  and  the  verdict  of  the  jury 
set  aside,  upon  the  allegation  by  him, 
in  his  petition  for  the  writ  of  error, 
that  he  had  not  been  examined  before 
the  county  court,  upon  the  charge  of 
felony  in  the  indictment  contained,  and 
had  not,  by  his  assent,  entered  of  rec- 
ord in  the  circuit  court,  dispensed  with 
such  examination.  State  v,  Stewart,  7 
W.  Va.  731. 

<51)   Refusal  of  Coniinuance. 

Where    no    exception    was    taken  to 

any    action    of    the    court    refusing  to 

continue    the    case    on    the    ground  of 


absence  of  counsel,  statements  of  coun- 
sel giving  reasons  for  asking  such  con- 
tinuance are  out  of  the  case.  R.  &  M. 
Railroad  Co.  v.  Humphreys,  90  Va.  425, 
18  S.  E.  901. 

(52)  Denial  of  Leave  to  Amend. 
Where    trial    court    refuses    plaintilT 

leave  to  amend  his  declaration,  and  no 
exceptions  to  the  ruling  are  taken  be- 
fore verdict,  the  supreme  court  will  not 
review  such  action  of  the  trial  court. 
Gibson  v,  Beveridge,  90  Va.  696,  19 
S.  E.  785. 

(53)  Action  of  Trial  Court  in  Requir- 
ing Remittitur. 

If  a  plaintiff,  when  put  upon  terms 
to  remit  a  part  of  his  recovery  or  else 
submit  to  a  new  trial,  accepts  the  re- 
duced sum,  he  can  not  be  heard  to 
question  the  action  of  the  trial  court 
in  this  particular  upon  a  writ  of  error 
granted  to  the  defendant.  Lynchburg 
Telephone  Co.  v,  Booker,  103  Va.  594, 
50  S.   E.   148. 

(54)  Ruling  of  Court  on  Motion  for 
New  Trial. 

Unless  the  record  shows  that  a  mo- 
tion was  made  for  a  new  trial  in  the 
court  below  and  was  overruled,  and 
that  such  action  of  the  court  was  ex- 
cepted to,  the  appellate  court  can  not 
review  the  judgment  complained  of. 
Newberry  v.  Williams,  89  Va.  298.  15 
S.  E.  865;  Norfolk  v.  Pollard,  94  Va. 
279,  26  S.  E.  832;  Central  L.  Co.  v. 
Obenchain,  92  Va.  l.-^o.  22  S.  E.  876; 
Fisher  v.  Camp,  26  W.  Va.  576.  See 
the  title  NEW  TRLALS. 

Although  the  ruling  was  excepted  to, 
and  a  bill  of  exceptions  signed  ajul 
made  a  part  of  the  record.  Newberry 
V.  Williams,  89  Va.  298,  15  S.  E.  865; 
Bridgewater  v.  Allemong,  93  Va.  542, 
25   S.    E.    595. 

In  a  case  tried  by  a  jury,  no  matter 
how  many  exceptions  are  taken  to  rul- 
ings of  the  court  made  during  the  trial, 
unless  a  motion  is  made  before  the 
trial  court  to  set  aside  the  verdict,  and 
that  motion  is  overruled,  all  such  errors 
saved   will   by   the  appellate   court    be 
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deemed  to  have  been  waived.  State  v. 
Phares,  24  W.   Va.   657. 

In  2  Barton's  Law  Practice  (2d 
Ed.),  1345,  it  is  said:  "The  party  com- 
plaining of  error  can  not  reach  the 
appellate  court,  with  a  view  to  the  re- 
versal of  the  judgment  of  the  lower 
court,  on  the  ground  of  such  error, 
unless  he  shall  have  first  asked  the 
lower  court  for  a  new  trial  and  his 
motion  shall  have  been  denied;  or,  to 
use  the  language  of  the  decided  cases: 
'If  errors  or  supposed  errors  of  any 
sort  are  committed  by  a  court  in  its 
rulings  during  tfie  trial  of  a  case  by  a 
jury,  the  appellate  court  can  not  review 
these  rulings  unless  two  conditions 
concur;  viz.,  first,  the  rulings  must  have 
been  objected  to  when  made,  and  a  bill 
of  exceptions  taken,  or  the  point  then 
saved  and  the  bill  of  exceptions  taken 
during  the  term;  and,  secondly,  a  new 
trial  must  also  have  been  asked  and 
overruled  and  objected  to,  and  this 
noted  on  the  record.'  "  Bridgewater  v. 
Allemong,  93  Va.  542,  25  S.   E.  595. 

If  errors  or  supposed  errors  are  com- 
mitted by  a  court  in  its  rulings  during 
the  trial  of  a  case  by  a  jury,  the  ap- 
pellate court  can  not  review  these  rul- 
ings; unless,  first,  they  were  objected 
to  when  made  and  the  point  saved  and 
a  bill  of  exceptions  taken  showing  these 
rulings  during  the  term  and  unless, 
second,  a  new  trial  was  asked  of  the 
court  below  and  refused,  and  such  re- 
fusal objected  to  in  the  court  below, 
and  this  appears  of  record;  if  either  of 
these  essentials  is  omitted,  the  appel- 
late court  can  not  review  the  rulings. 
It  can  not  review  them,  unless  bills 
of  exceptions  were  taken  to  them  as 
above  stated,  and  a  new  trial  was  asked 
and  refused,  though  a  bill  of  exceptions 
was  regularly  taken  to  such  refusal, 
and  in  this  bill  of  exceptions  these  rul- 
ings of  the  court  during  the  trial  are 
fully  stated,  and  if  it  appears  that  they 
were  erroneous  and  that  these  errone- 
ous rulings  caused  the  jury  to  find  the 
verdict,  which  they  did  find.  Nor  can 
the      appellate      court     review      such 


rulings  by  the  judges  during  the 
trial  in  any  case,  though  they  were 
excepted  to  when  made,  and  regular 
bills  of  exceptions  were  then  taken,  if 
no  new  trial  was  asked  in  the  court 
below  and  refused,  and  such  refusal 
objected  to,  and  this  be  noted  in  the 
record.  Danks  v.  Rodeheaver,  26  W. 
Va.  274;  Kemble  v.  Herndon,  28  W.  Va. 
524;  State  v.  Ice,  34  W.  Va.  244,  12  S. 
E.  695. 

(55)   Matters  Which  Might  Have  Been 
Corrected  on  Motion  Below. 

No  appeal,  writ  of  error,  or  super- 
sedeas shall  be  allowed  by  an  appellate 
court  or  judge  for  any  matter  for  which 
a  judgment  or  decree  is  liable  to  be 
reversed  or  amended,  on  motion  by  the 
court  which  rendered  it.  or  the  judge 
thereof,  until  such  motion  be  made  and 
overruled  in  whole  or  in  part.  And 
when  an  appellate  court  hears  a  case 
wherein  an  appeal,  writ  of  error,  or  su- 
persedeas has  been  allowed,  if  it  ap- 
pears that,  either  before  or  since  the 
same  was  allowed,  the  judgment  or  de- 
cree has  been  so  amended,  the  appellate 
court  shall  affirm  the  judgment  or  de- 
cree, unless  there  be  other  error;  and 
if  it  appear  that  the  amendment  ought 
to  be,  and  has  not  been  made,  the  ap- 
pellate court  may  make  such  amend- 
ment, and  affirm  in  like  manner  the 
judgment  or  decree,  unless  there  be 
other  error  (Code  1849,  p.  681,  ch.  181, 
§6).  2  Va.  Code,  §  3452;  Smith  v, 
Powell,  98  Va.  431,  36  S.   E.   522. 

No  appeal,  writ  of  error,  or  superse- 
deas shall  be  allowed  or  entertained  by 
an  appellate  court  or  judge,  for  any 
matter  for  which  a  judgment  or  decree 
is  liable  to  be  reversed  or  amended,  on 
motion  as  aforesaid,  by  the  court  which 
rendered  it,  or  the  judge  thereof,  until 
such  motion  be  made  and  overruled 
in  whole  or  in  part.  And  when  an  ap- 
pellate court  hears  a  case  wherein  an 
appeal,  writ  of  error,  or  supersedeas 
has  been  allowed,  if  it  appear  that, 
cither  before  or  since  the  same  was 
allowed,   the   judgment   or   decree   has 
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been  so  amended,  the  appellate  court 
shall  affirm  the  judgment  or  decree, 
unless  there  be  other  error,  and  if  it 
appear  that  the  amendment  ought  to 
be  and  has  not  been  made,  the  appel- 
late court  may  make  such  amend- 
ment, and  affirm  in  like  manner  the 
judgment  or  decree,  unless  there  be 
ether  error.  Ck.  134,  W.  Va.  Code, 
1899,  §  6;  Ohio  River  R.  Co.  v.  Har- 
ness, 24  W.  Va.  511;  Ferrell  v,  Camden, 
49  W.  Va.  225,  38  S.  E.  581;  Triplett 
V.  Lake,  43  W.  Va.  428,  27  S.  E.  363; 
Forest  v.  Stephens,  21  W.  Va.  317. 
See  ante,  "Default,  Judgment  and  De- 
crees," III,  F. 

Generally,  as  to  amendments  of  judg- 
ments, see  the  title  JUDGMENTS 
AND  DECREES. 

c.  Time  of  Making  and  Saving. 

It  must  appear  from  the  record,  that 
a  point  decided  by  the  court  during  the 
trial  before  the  jury  has  been  saved 
before  the  jury  retires;  though  the  bill 
of  exceptions  may  be  prepared,  and 
may  be  signed  by  the  judge,  either 
during  the  trial  or  after  it  is  ended, 
during  or  before  the  close  of  the  term 
at  which  final  judgement  was  rendered. 
If  this  appears  from  the  whole  record, 
or  if  facts  appear  in  the  record,  from 
which  it  may  be  fairly  inferred  or  pre- 
sumed, it  is  sufficient,  though  it  is  not 
expressly  stated  in  the  bill  of  excep- 
tions; but  if  it  does  not  so  appear  sub- 
stantially from  the  whole  record,  the 
appellate  court  can  not  review  the  judg- 
ment of  the  court  upon  the  point. 
Wickes  V.  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  157. 

Unless  by  record  it  appears  that  points 
decided  by  court  below  were  saved 
before  jury  re.ired,  they  can  not  be 
reviewed  by  appellate  court.  But  bill 
of  exceptions  may  be  prepared  and 
signed  at  any  time  during  the  term. 
Powell  V.  Tarry,  77  Va.  250. 

Though  a  plaintiff  moves  a  court,  be- 
fore the  jury  retires  to  consider  of  their 
verdict,  to  exclude  certain  evidence 
which    had    been    given    on    the    trial. 


which  the  court  refuses  to  do,  if  notice 
of  a  purpose  to  except  to  the  ruling  of 
the  court  is  not  given  until  the  jury 
come  into  court  with  their  verdict,  the 
exception  is  too  late.  Peery  v.  Peery, 
26  Gratt.  320. 

Where  trial  court  overrules  motion 
to  exclude  jurors,  and  exception  to  the 
ruling  is  not  made  until  after  verdict, 
the  exceptions  will  not  be  considered, 
because  it  came  too  late.  Suffolk  v, 
Parker,  79  Va.  660. 

After  verdict  and  judgment  in  felony, 
against  a  prisoner,  he  cannot  have  a 
writ  of  error  to  reverse  the  judgment, 
on  the  ground,  that  he  was  not  ex- 
amined for  the  felony  of  which  he  was 
indicted,  and  has  been  convicted. 
Campbell  v.  Commonwealth,  2  Va.  Cas. 
314. 

As  a  general  rule,  it  is  too  late  after 
verdict  to  object  to  instructions.  Col- 
lins V.  George,  102  Va.  509,  46  S.  E. 
684. 

If  the  charge  to  the  jury  by  the  clerk 
is  to  be  treated  as  the  instruction  of 
the  court,  it  was  for  the  prisoner  to 
except  to  it  at  the  time.  And  no  ob- 
jection having  been  taken  to  the  charge 
until  after  the  verdict,  the  court  will 
not  set  aside  the  verdict  or  arrest  the 
judgment  on  this  ground  of  error,  if 
they  are  of  opinion,  from  all  the  cir- 
cumstances, the  prisoner  has  not  been 
prejudiced  by  the  instruction.  Mitchell 
V.  Commonwealth,  75  Va.  856. 

Objections  to  the  argument  of  coun- 
sel, made  for  the  first  time  after  the 
verdict  of  the  jury,  come  too  late  to 
be  availing,  if  the  court  can  see  that  a 
proper  verdict  has  been  rendered. 
Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va. 
34,  22  S.  E.  811. 

d.    Noting  and  Setting  Down  Excep- 
tions for  Trial. 

When  a  plaintiff  in  equity  files  ex- 
ceptions to  an  answer,  the  exceptions 
should  be  noted  as  filed,  and  at  once 
be  set  down  for  argument.  If  the 
exceptions  to  the  answer  are  not  well 
founded,  it  is  not  ground  to  reverse  a 
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decree  that  they  were  not  set  down 
to  be  arg^ued,  but  the  cause  was  heard 
and  decided  without  passing  upon  them. 
Hart  man  v.  Evans,  38  W.  Va.  669, 
18  S.  E.  810. 

17.  Setting  Up  Claims  for  First  Time 
in  Appellate  Court. 
The  administrator  of  an  intestate  is 
also  guardian  of  one  of  the  distribu- 
tees. Upon  the  termination  of  the 
guardianship,  a  bill  is  filed  against  the 
guardian  and  his  sureties,  to  recover 
what  is  due  upon  the  guardianship  ac- 
count. An  amended  bill  is  afterwards 
filed  against  the  administrator  and  his 
sureties,  to  recover  what  is  due  on  the 
administration  account.  Reports  are 
made  of  both  accounts.  But,  for  rea- 
sons appearing  to  the  court,  the  guard- 
ianship account  is  recommitted;  and 
then,  by  consent  of  parties,  the  admin- 
istration account  is  also  recommitted. 
A  further  report  is  made  upon  the 
guardianship  account,  and  none  upon 
the  administration  account.  Where- 
upon the  cause  is  heard  as  to  the  guard- 
ian and  his  sureties,  upon  the  further 
report  so  made,  and  a  decree  is  en- 
tered against  them  for  the  sum  deemed 
by  the  court  to  be  due  upon  the  guard- 
ianship account.  From  this  decree  an 
appeal  is  taken  by  a  party  interested 
to  get  rid  of  or  reduce  the  amf)unt.  In 
the  appellate  court  it  is  urged  by  the 
appellee,  that  the  balance  stated  as  due 
on  the  guardian's  account  should  be 
augmented,  by  incorporating  in  it  the 
appellee's  share  of  the  balance  due  on 
the  administration  account.  Held,  this 
claim  cannot  be  sustained,  because  no 
claim  was  made  in  the  court  below  by 
the  appellee,  to  bring  into  the  guard- 
ianship account  any  charge  against  the 
guardian  arising  out  of  the  administra- 
tion account.  Williamson  v.  Howard, 
2  Rob.  39. 

Right  to  Land  Set  Up  by  Caveator. — 
A  right  to  land  set  up  by  a  caveator 
in  his  petition  for  appeal,  but  not  set 
up  in  the  court  below,  cannot  be  con- 
sidered by  the  appellate  court.  Trotter 
V,  Newton,  30  Gratt.  582. 


Claim  to  Subrogation. — A  claim  for 
subrogation  being  for  affirniative  relief, 
can  not  be  made  for  the  first  time  m 
the  appellate  court.  Building  Ass'n  v. 
Reed,  96  Va.  345,  31   S.   E.  514. 

G.  RULES  OP  DECISION. 
1.   Generally. 

It  is  the  usual  practice  of  appellate 
courts  to  consider  the  whole  record 
and  to  pass  upon  errors  in  the  order 
in  which  they  were  committed,  and 
generally  to  reverse  the  judgment  for 
any  material  error,  not  waived,  whereby 
the  party  appealing  may  have  been  ag- 
grieved, without  looking  into  the  sub- 
sequent proceedmgs.  Jones  v.  Old 
Dominion  Cotton  Mills,  82  Va.  140. 

8.  On  Demurrer  to  Evidence. 

The  rule  of  decision  on  a  demurrer 
to  evidence,  is.  that  all  the  evidence 
being  spread  on  the  record,  the  court 
will  reject  all  the  demurrant's  evident** 
where  it  conflicts  with  that  of  the  other 
party,  consider  such  party's  evidence 
as  true  and  make  all  inferences  of  fact 
from  it.  which  may  be  fairly  and  rea- 
sonably deduced.  Rohr  v.  Davis,  9 
Leigh  30.  See  the  title  DEMURRER 
TO  THE  EVIDENCE. 

Where  there  is  a  demurrer  to  evi- 
dence, and  the  question  in  the  appellate 
court  is,  whether  or  not  a  fact  ought 
to  be  taken  as  established  by  the  evi- 
dence either  directly  or  inferentially 
in  favor  of  the  demurrer,  the  test  is, 
whether  the  court  would  set  aside  the 
verdict,  had  the  jury  on  the  evidence 
found  the  fact.  If  the  verdict  so  find- 
ing the  fact  would  not  be  set  aside, 
such  fact  ought  to  be  considered  as 
established  by  the  evidence  demurred 
to.  Fowler  v.  B.  &  O.  R.  Co.,  18  W. 
Va.  583;  Richmond,  etc..  R.  Co.  r.  An- 
derson, 31  Gratt.  820;  Michael  v.  Roa- 
noke Machine  Works,  90  Va.  498, 19  S 
E.  261;  Trout  v.  Virginia,  etc..  R.  Co., 
23  Gratt.  639;  Miller  v.  Insurance  Co. 
8  W.  Va.  534;  Heard  v.  C.  &  0.  R.  Co.. 
26  W.  Va.  458;  Richmond,  etc.,  R.  Co. 
V.  Moore,  78  Va.  97;  Ware  v,  Stephen- 
son, 10  Leigh  155. 


_-J 


Appeal  and  Error 


577 


On  a  demurrer  to  evidence,  where 
there  is  no  objection  to  the  verdict,  the 
supreme  court  has  no  power  to  grant 
a  new  trial.  It  must  either  affirm  the 
judgment,  or  reverse  it  and  give  judg- 
ment for  the  opposite  party.  Metro- 
politan L.  Ins.  Co.  V.  Rutherford,  2  Va. 
Dec.  707. 

8.    Where  Facts  Proved  Are  Certified. 

Where,  in  a  bill  of  exception  to  the 
opinion  of  a  court  overruling  a  motion 
for  a  new  trial,  the  facts  proved  are 
set  forth  and  not  the  evidence,  the  ap- 
pellate court  must  decide,  from  the  facts 
stated,  and  the  inferences  for  which 
they  are  a  sufficient  foundation,  whether 
the  defense  was  made  out,  the  credi- 
bility of  the  testimony  not  being  be- 
fore the  court;  if  not,  it  must  award 
a  new  trial.  Fisher  z/.  Vanmeter,  9 
Leigh  18. 

Where  a  jury  is  waived  and  the  facts 
are  certified,  upon  review  in  the  appel- 
late court,  the  case  will  be  regarded 
as  on  demurrer  to  evidence  and  the 
plaintiff  in  error  as  demurrant.  State 
V.  Miller,  26  W.  Va.  106;  Hodge  v. 
First  Nat.  Bank,  22  Gratt.  51. 

In  an  action  at  law,  the  parties  waive 
a  trial  by  jury,  and  submit  the  whole 
matter  of  law  and  fact  to  the  judg- 
ment of  the  court;  under  the  act,  Va. 
Code,  ch.  163,  §  9,  p.  629.  An  exception 
taken  to  the  judgment  of  the  court 
must  state  the  facts  proved,  not  the 
evidence;  and  it  will  be  treated  as  gov- 
erned by  the  principles  applicable  to 
exceptions  taken  to  the  opinion  of  a 
court  overruling  a  motion  for  a  new 
trial,  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence.  Pryor  v. 
Kuhn,   12   Gratt.   615. 

"The  judgment  of  a  court  of  original 
jurisdiction,  in  any  case  is  pronounced 
upon  a  state  of  facts  ascertained  upon 
the  trial  of  such  case.  It  is  the  duty 
nf  an  •appellate  court,  in  reviewing  the 
judgment  of  the  inferior  court,  to  re- 
gard such  judgement  in  reference  to  the 
facts  upon  which  it  was  founded  in  the 
opinion  of  the  inferior  court.     If,  how- 


ever, the  appellate  court  should  be  re- 
quired to  engage  in  a  new  investigation 
of  the  facts,  it  might  arrive  at  a  result 
di/ferent  from  that  of  the  inferior  court; 
and  that  a  judgment  of  the  inferior 
court,  perfectly  correct  on  the  facts  as 
they  appeared  to  that  court,  might  be 
reversed  only  because  the  appellate 
court  found  a  different  state  of  facts. 
Thus  it  would  result  that  the  appellate 
court  must  finally  pass  upon  questions 
of  fact,  and  this  with  means  far  in« 
ferior  to  those  of  the  court  which  heard 
the  witnesses,  and  which  had  other 
means  of  deciding  which  are  denied  to 
the  appellate  court.  The  legislature,  I 
conceive,  could  not  have  intended  to 
impose  upon  this  court  the  duty  of  re- 
vising the  action  of  the  circuit  court 
in  regard  to  questions  which  the  cir- 
cuit court  had  better  means  of  deciding 
correctly  than  those  which  are  allowed 
to  this  court."  Pryor  v.  Kuhn,  12  Gratt. 
615. 

Section  9,  ch.  131,  Code  of  W.  Va.. 
1891,  does  not  prohibit  the  supreme 
court  of  appeals  from  considering  a 
case  where  the  facts  proven  on  the 
trial,  and  not  the  evidence,  are  certi- 
fied. King  V,  Jordan,  46  W.  Va.  106, 
32  S.  E.  1022.  See  the  title  BILL  OF 
EXCEPTIONS. 

4.  Where  Evidence  and  Not  Facts  Cer- 
tified. 
When  a  case  at  law,  civil  or  criminal, 
is  tried  by  a  jury  and  a  party  excepts 
to  the  judgment  or  action  of  the  court 
in  granting  or  refusing  to  grant  a  new 
trial  on  a  motion  Xo  set  aside  the  ver- 
dict of  a  jury  on  the  ground  that  it 
is  contrary  to  the  evidence,  or  when  a 
case  at  law  is  decided  by  a  court  or 
judge  without  the  intervention  of  a 
jury  and  a  party  excepts  to  the  deci- 
sion on  the  ground  that  it  is  contrary 
to  the  evidence,  and  the  evidence,  (not 
the  facts)  is  certified,  the  rule  of  de- 
cision in  the  appellate  court  in  consid- 
ering the  evidence  in  the  case  shall  be 
as  on  a  demurrer  to  the  evidence  by 
the     appellant,     except     when     there 
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have  been  two  trials  in  the  lower  court, 
in  which  case  the  rule  of  decision  shall 
be  for  the  appellate  court  to  look  first 
to  the  evidence  and  proceedings  on  the 
first  trial,  and  if  it  discovers  that  the 
court  erred  in  setting  aside  the  verdict 
on  that  trial  it  shall  set  aside  and 
annul  all  proceedings  subsequent  to 
said  verdict  and  enter  judgment 
thereon.  (1889-90,  p.  36;  1891-2,  p.  962) ; 
2  Va.  Code,  §  3484;  Woods  v.  Com., 
86  Va.  929,  11  S.  E.  798;  Southwest 
Imp.  Co.  V.  Andrew,  86  Va.  270,  9  S. 
E.  1015;  Boulware  v.  Jewett,  87  Va. 
253,  12  S.  E.  403;  Norfolk,  etc.,  R.  Co. 
V.  Groseclose,  88  Va.  267,  13  S.  E.  454; 
Bell  V.  Com.,  88  Va.  365,  13  S.  E.  742; 
Lyles  V,  Com.,  88  Va.  396, 13  S.  E.  802; 
Smith  V.  Com.,  90  Va.  759,  19  S.  E. 
843;  Bristol,  etc.,  R.  Co.  v,  Bullock 
Co.,  101*  Va.  652,  44  S.  E.  892;  Cash  v. 
Com.,  2  Va.  Cas.  1.  See  the  titles 
BILL  OF  EXCEPTIONS;  NEW 
TRIALS. 

When,  upon  a  writ  of  error  to  a 
judgment  in  a  criminal  case,  overrul- 
ing a  motion  to  set  aside  a  verdict  and 
award  a  new  trial  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence, 
the  evidence,  not  the  facts,  is  certified 
in  the  bill  of  exceptions,  the  appellate 
court  will  not  reverse  the  judgment, 
unless,  after  rejecting  all  the  conflict- 
ing oral  evidence  of  the  exceptor,  and 
giving  full  faith  and  credit  to  that  of 
the  adverse  party,  the  decision  of  the 
trial  court  still  appears  to  be  wrong. 
State  V.  Henry,  51  W.  Va.  283,  41  S. 
E.  439. 

Defendant  in  the  case  here  moved 
the  court  below  to  set  aside  the  verdict 
for  plaintiff  as  contrary  to  the  evidence. 
The  motion  being  denied,  on  appeal, 
the  supreme  court,  under  Va.  Code, 
1887,  §  3484,  applied  to  the  considera- 
tion of  the  evidence  the  rule  as  upon 
demurrer  to  evidence,  and  allowed  the 
new  trial.  Southwest  Improvement 
Co.  V,  Andrew,  86  Va.  270,  9  S.  E. 
1015. 

Where  exceptor's  evidence  does  not 
conflict   with    exceptee's    or   with    any 


inference  which  the  jury  might  have 
reasonably  drawn  therefrom,  such  evi- 
dence is  not  waived  by  the  rule  under 
§  3484.  Tucker  v.  Commonwealth,  88 
Va.  20,  13  S.  E.  298. 

Where  a  case  is  tried  before  a  court 
in  lieu  of  a  jury,  and  the  whole  evi- 
dence is  spread  upon  the  record,  the 
appellate  court  must  regard  the  case 
as  upon  a  demurrer  to  evidence,  con- 
sidering the  plaintiff  in  error  as  the 
demurrant.  Claflin  v,  Steenbock,  18 
Gratt.  842;  Board  of  Education  v.  Par- 
sons, 24  W.  Va.  551. 

When  a  case  at  law  is  decided  by 
the  court,  without  the  intervention  of 
a  jury,  and  the  judgment  is  excepted 
to  because  contrary  to  the  evidence, 
and  the  evidence,  and  not  the  facts,  is 
certified,  the  rule  of  decision  in  the 
appellate  court  is  to  give  the  judgment 
of  the  trial  court  the  same  effect  as 
the  verdict  of  a  jury.  The  judgment 
will  not  be  disturbed,  unless  it  is 
contrary  to  the  evidence,  or  the  evi- 
dence is  plainly  insufficient  to  support 
it.  If  the  evidence  is  conflicting  on 
material  points,  the  judgment  will  be 
affirmed.  Martin  v.  Richmond,  etc., 
R.  Co.,  101  Va.  406.  44  S.  E.  695. 

What  Not  Accepted  as  True.— Al- 
thi^ugh  a  writ  of  error  is  heard  in  the 
appellate  court  as  upon  a  demurrer  to 
the  evidence,  yet  the  court  is  not 
obliged  to  accept  as  true  what,  in  the 
nature  of  things,  could  not  have  oc- 
curred in  the  manner  and  under  the 
circumstances  narrated,  or  what  is  not 
susceptible  of  proof.  Chesapeake,  etc., 
R.  Co.  V.  Anderson,  93  Va.  650,  25  S. 
E.  947. 

6.  Where  There  Have  Been  Two  Trials 
Below. 
Where  there  have  been  two  trials  in 
the  lower  court,  the  appellate  court  will 
look  first  to  the  proceedings  on  the 
first  trial,  and  if  there  be  error  in  set- 
ting aside  the  verdict  on  that  trial, 
it  will  set  aside  all  proceedings  subse- 
quent to  said  verdict  and  enter  judg- 
ment thereon.    Va.  Code,  §  3484;  Tyler 
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t;.  Taylor,  21  Gratt.  700;  Brown  v.  Rice, 
76  Va.  629;  Goodman  v,  Richmond, 
etc.,  R.  Co.,  81  Va.  576;  Muse  v.  Stern, 
82  Va.  33;  Mears  v.  Dexter,  86  Va. 
828,  11  S.  E.  538;  Stearns  v.  Richmond, 
88  Va.  992,  14  S.  E.  847;  Hudgins  v. 
Simon,  94  Va.  659,  27  S.  E.  606;  Patter- 
son V.  Chesapeake,  etc.,  R.  Co.,  94  Va. 
16,  26  S.  E.  393;  Chapman  v.  Virginia 
Real  Est.  Co.,  96  Va.  177,  31  S.  E. 
74;  Humphreys  v.  Valley  R.  Co.,  100 
Va,  749,  42  S.  E.  882;  Northington  v. 
Norfolk  R.,  etc.,  Co.,  102  Va.  446,  46 
S.  E.  475. 

This  act  is  retroactive  in  its  effect. 
Mears  v.  Dexter,  86  Va.  828,  11  S.  E. 
538. 

Where  there  were  two  trials  in  the 
court  below,  and  at  the  first  trial  there 
was  a  verdict  for  the  defendant  which 
on  motion  of  the  plaintiff  was  set  aside 
as  contrary  to  the  evidence,  and  the 
defendant  excepted,  and  at  the  second 
the  verdict  was  found  for  the  plaintiff 
upon  which  judgment  was  entered  and 
the  defendant  obtains  a  writ  of  error 
and  supersedeas,  the  appellate  court, 
while  it  will  look  first  to  the  proceed- 
ings on  the  first  trial,  must  consider 
the  case  under  the  statutory  rule  as 
upon  a  demurrer  to  the  evidence  by 
the  defendant,  the  plaintiff  in  error, 
notwithstanding  the  first  verdict  was 
rendered  in  his  favor.  Eastern  Ice  Co. 
V.  King,  86  Va.  97,  9  S.  E.  506. 

Upon  a  bill  of  injunction  filed,  a  new 
trial  at  law  was  granted;  a  verdict  was 
found  for  the  complainant,  but  certi- 
fied by  the  judge  to  be  against  the 
weight  of  evidence;  another  trial  being 
directed,  a  second  verdict  was  found 
as  before;  whereupon,  the  judge  cer- 
tified with  the  verdict  all  the  evidence 
given  to  the  jury;  from  which  it  clearly 
appeared  that  the  merits  of  the  case 
were  against  the  complainant.  The 
court  of  appeals,  thereupon,  did  not 
award  another  trial,  but  dissolved  the 
injunction,  and  dismissed  the  bill  with 
costs.    Ruffners  z/.  Barrett,  6  Munf.  207. 

Where  there  have  been  two  trials  in 


the  lower  court,  and  a  verdict  for  the 
plaintiff  on  the  first  trial  has  been  set 
aside  as  contrary  to  the  evidence,  and 
the  plaintiff  fails  to  introduce  any  evi- 
dence on  the  second  trial,  and  there  is 
judgment  for  the  defendant,  and  the 
plaintiff  obtains  a  writ  of  error  from 
the  appellate  court,  based  upon  a  bill 
of  exception  to  the  action  of  the  trial 
court  in  setting  aside  the  first  verdict, 
the  only  question  for  the  consideration 
of  this  court  is  the  propriety  of  the  ac- 
tion of  the  trial  court  in  setting  aside 
the  first  verdict,  and  upon  such  consid- 
eration the  case  is  not  heard  as  upon 
a  demurrer  to  the  evidence.  Hum- 
phreys V.  Valley  R.  Co.,  100  Va.  749,  42 
S.  E.  882;  Chapman  z/.  Real  Est.  Co., 
96  Va.  177,  13  S.  E.  74,  citing  Marshall 
V,  Valley  R.  Co.,  99  Va.  798,  34  S.  E. 
455. 

Where  a  right  verdict  is  set  aside, 
the  appellate  court  will  restore  and  en- 
ter judgment  thereon,  and  will,  con- 
sequently, reverse,  without  special 
examination  into  the  proceedings,  a 
subsequent  judgment  that  is  inconsis- 
tent with  the  previous  right  verdict. 
Pleasants  v.  Clements,  2  Leigh  474; 
Tyler  v.  Taylor,  21  Gratt.  700;  Brown 
V,  Rice,  76  Va.  629;  Muse  v.  Stern,  82 
Va.  33;  Jones  v.  Old  Dominion  Cotton 
Mills,  82  Va.  151;  Tucker  v.  Sandidge, 
85  Va.  546,  8  S.  E.  650;  South  West 
Improvement  Co.  v.  Smith,  85  Va.  306, 
7  S.  E.  265;  Eastern  Ice  Co.  v.  King,  86 
Va.  97,  9  S.  E.  506;  Hudgins  v,  Simon, 
94  Va.  659,  27  S.  E.  606;  Johnson  v, 
McClung,  26  W.  Va.  659. 

But  where  the  subsequent  judgment 
is  not  inconsistent  with  the  previous 
right  verdict,  the  court  of  appeals  will, 
without  noticing  any  later  error,  merely 
affirm  the  subsequent  judgment  as  it 
did  in  the  cases  of  Briscoe  v.  Clarke,  1 
Rand.  215;  Terry  jv,  Ragsdale,  33 
Gratt.  342;  Jones  v.  *01d  Dom.  Cotton 
Mills,  82  Va.  140. 

But  where  the  verdicts  are  all  for  the 
plaintiff,  the  only  difference  being  that 
the  last  is  for  a  larger  amount,  judg- 
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ment  will  be  entered  on  the  last  ver- 
dict. Jones  V.  Old  Dom.- Cotton  Mills, 
82  Va.  140. 

Judgment  Twice  Reversed. — Where 
a  judgment  of  a  county  court  is  ap- 
pealed from,  and  reversed  and  sent 
back  for  a  new  trial,  by  the  superior 
court,  from  which  judgment  of  reversal 
there  is  an  appeal  to  the  court  of 
appeals;  and  before  bond  and  security 
are  given  on  this  appeal,  the  cause  goes 
back  to  the  county  court,  is  again  re- 
versed by  the  superior  court,  and  a  sec- 
ond appeal  taken  to  the  court  of  appeals; 
on  this  last  appeal,  it  is  competent  for 
the  court  of  appeals  to  inquire  into  the 
propriety  of  the  first  judgment.  Jones 
V.  Raine,  4  Rand.  386. 

Where  the  judgment  of  a  district 
court  reversing  that  of  a  county  court, 
is  not  in  its  nature  final,  but  remands 
the  cause  for  further  proceedings,  and 
the  subsequent  judgment  of  the  county 
court  is  also  reversed  by  the  district 
court,  the  court  of  appeals,  if  the  orig- 
inal judgment  of  the  county  court  be 
correct,  will  reverse  all  subsequent 
judgments,  and'  affirm  that.  Lyons  v, 
Gregory,  3  Hen.  &  M.  237. 

Where  a  judgment  of  a  county 
court  is  reversed,  and  sent  back  by  a 
superior  court  for  further  proceedings, 
and  new  pleadings,  and  a  second  judg- 
ment are  had  in  the  county  court,  and 
the  cause  again  carried  up  to  the  su- 
perior court,  by  an  appeal  from  the 
second  judgment;  upon  an  appeal  to 
the  court  of  appeals,  that  court  may 
affirm  the  first  judgment  of  the  county 
court,  and  reverse  all  subsequent  ones. 
Horrel  v.  M 'Alexander,  3  Rand.  94. 

6.  Review  of  Decree  on  Verdict  on  Is- 
sue out  of  Chancery. 

In  Jarrett  v.  Jarrett,  11  W.  Va.  627, 
it  is  said:  "It  is  the  duty  of  an  appel- 
late court,  in  reviewing  a  decree 
founded  on  the  verdict  of  a  jury,  ren- 
dered on  an  issue  out  of  chancery,  to 
look  to  the  state  of  the  proofs  at  the 
time  the  issue  was  ordered;  and  if  sat- 
isfied that  the  chancellor  had  improp- 


erly exercised  his  discretion  in  directing 
the  issue,  to  render  a  decree  notwith- 
standing the  verdict,  according  to  the 
merits,  as  disclosed  by  the  proofs,  on 
the  hearing  when  the  issue  was  ordered. 
Smith  V,  Betty,  11  Gratt.  760,  and  cases 
there  cited."  See  also,  Fant  v.  Miller, 
17  Gratt.  205;  Mahnke  v.  Neale,  23  W. 
Va.  82;  Vangilder  v.  Hoffman,  22  W. 
Va.  8;  Pry  or  v.  Adams,  1  Call  382; 
Wise  V.  Lamb,  9  Gratt.  294. 

Where  because  of  conflict  of  testi- 
mony an  issue  is  directed,  the  solution 
whereof  depends  on  credibility  of  wit- 
nesses, and  the  verdict  is  sanctioned  by 
the  trial  court,  the  settled  rule  is,  that 
the  appellate  court  will  consider  not 
merely  whether  the  evidence  warrants 
the  verdict,  but  also  whether,  upon  the 
i  whole,  further  investigation  is  neces- 
I  sary  to  justice;  and  though  there  may 
have  been  misdirection,  or  improper  re- 
jection of  evidence,  it  will  not  grant  a 
new  trial,  if  on  considering  all  the  evi- 
dence, including  that  rejected,  the 
verdict  appears  to  be  right.  Snouffer 
V.  H an sb rough,  79  Va.  166;  Meek  v. 
Spracher,  87  Va.  162,  12  S.  E.  397. 

Where  the  evidence  is  conflicting, 
the  credibility  of  the  witness  involved, 
and  the  chancellor  feels  the  necessity 
of  a  trial  by  jury  to  satisfy  his  con- 
science upon  the  question  of  fact  before 
him  for  determination,  it  is  proper  to 
award  an  issue  out  of  chancery. 
Where  the  issue  has  been  properly 
awarded,  and  the  verdict  of  the  jury, 
the  report  of  the  master,  and  the  opin- 
ion of  the  chancellor,  before  each  of 
whom  the  witnesses  testified,  all  con- 
cur, it  would  be  an  unusual  exercise  of 
jurisdiction  for  the  appellate  court  to 
reverse  the  decree.  McCully  v.  Mc- 
Cully,  78  Va.  159. 

7.  Where  Right  Decree  of  Lower 
Court  Reversed  by  Intermediate 
Court. 

Upon  appeal  from  the  judgment  of 
an  intermediate  appellate  court,  revers- 
ing the  judgment  of  the  lower  court, 
if  the  judgment  of  the  lower  court  ap- 
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pears  substantially  right,  it  will  be 
affirmed  and  the  judgment  of  the  in- 
termediate appellate  court  reversed. 
Fisher  v.  Duncan,  1  Hen.  &  M.  563, 
573;  Robinson  v.  Gaines,  3  Call  243. 
8.  Judicial  Notice  of  Statutes  in  Appel- 
late Court. 

An  appellate  court  will  take  judicial 
notice  of  all  such  acts  and  resolutions 
of  the  legislature,  though  local  and 
private,  as  appear  to  have  been  relied 
on  in  the  court  below.  Code  Va.  1887, 
§  3328;  Somerville  v.  Wimbish,  7  Gratt. 
205;  Code  W.  Va.,  ch.  130,  §  1;  Groves 
V.  County  Court,  42  W.  Va.  587,  26  S. 
E.  460;  Hart  v,  Baltimore,  etc.,  R.  Co., 
6  W.  Va.  336. 

The  judicial  notice  to  be  taken  of 
private  or  local  acts  is  the  same  that 
is  to  be  given  to  the  laws  of  a  general 
or  public  nature,  and  has  reference  to 
the  hearing  of  the  cause  in  the  appel- 
late forum,  whether  decided  in  the 
court  below,  before  or  after  the  passage 
of  the  revised  statute.  Somerville  v. 
Wimbish,  7  Gratt.  205.  See  the  titles 
JUDICIAL  NOTICE;  STATUTES. 

H.    REVERSIBLE  ERROR. 
1.  General  Rules. 

a.   Must  Be  Manifest  and  Apparent  of 
Record. 

Courts  of  appellate  jurisdiction  can 
not  proceed,  in  annulling  decrees  from 
which  appeals  have  been  taken,  upon 
mere  conjecture  or  suspicion  of  error; 
the  error  must  be  made  manifest,  to 
the  prejudice  of  the  appellant.  Reed  v. 
Nixon,  36  W.  Va.  681,  15  S.  E.  416. 

Where  an  appellant  complains  of  a 
decree  of  a  circuit  court,  and  asks  for 
a  reversal,  he  must  present  such  a  rec- 
ord as  will  make  it  manifest;  First,  that 
error  has  been  committed;  and,  sec- 
ondly, that  he  has  been  injured  thereby. 
Reed  v.  Nixon,  36  W.  Va.  681,  15  S.  E. 
416;  Snodderly  v,  Fairmont,  23  W.  Va. 
472. 

Errors  in  the  rulings  of  the  court, 
made  during  the  trial,  and  as  to  other 
matters  not  vital  and  jurisdictional  in 
their    nature,    but    such    as    may    be 


waived,  must  be  affirmatively  shown 
by  the  record,  else  the  proceedings  are 
conclusively  presumed  to  be  regular. 
State  V.  Henry,  51  W.  Va,  283,  41  S.  E. 
439. 

"It  is  well  settled  that  to  entitle  a 
party  to  obtain  and  prosecute  a  writ  of 
error  or  appeal  in  this  court,  he  must 
not  only  be  a  party  to  the  controversy, 
but  the  record  must  affirmatively  show 
that  he  has  been  prejudiced  by  the 
order,  judgment  or  decrees  from  which 
the  writ  of  error,  or  appeal  is  taken." 
Miller  v.  Rose,  21  W.  Va.  291,  and  cases 
cited;  Williamson  v.  Hays,  25  W.  Va. 
609,  613.  In  Reed  v.  Nixon,  36  W.  Va. 
685,  15  S.  E.  416,  the  court  says:  "At 
all  events,  it  is  a  well  established  prin- 
ciple that  an  appellant  must  show  by 
the  record  not  only  that  there  is  error 
in  the  judgment  of  the  circuit  court, 
but  that  he,  himself,  has  been  thereby 
injured."  In  Stout  v,  Phillippi  M.  &  M. 
Co.,  41  W.  Va.  339,  23  S.  E.  571,  it  is 
held:  "One  not  a  formal  party  can  not 
appeal,  though  affected  as  a  pendente 
lite  purchaser."  Brightwell  v.  Bare,  52 
W.  Va.  380,  44  S.  E.  160. 

When  exception  is  taken  to  the  ad- 
mission or  exclusion  of  evidence,  or  the 
granting  or  refusing  of  instructions,  or 
indeed  to  any  other  ruling  of  the  court 
below  at  the  trial,  the  bill  should  be  so 
framed,  by  the  insertion  of  proper  mat- 
ter as  to  make  the  error,  if  any,  ap- 
parent; otherwise  the  exception  will 
generally  be  unavailing.  Harman  v. 
Lynchburg,  33  Gratt.  37;  Coleman  v. 
Com.,  84  Va.  1,  3  S.  E.  878;  Jammison 
V.  C.  &  O.  R.  Co.,  92  Va.  327,  23  S.  E. 
758.  See  the  title  BILL,  OF  EXCEP- 
TIONS. 

A  judgment  will  not  be  reversed  be- 
cause evidence  has  been  excluded  or  re- 
jected by  the  trial  court,  unless  its 
materiality  is  made  to  appear.  If  the 
ruling  was  made  on  the  examination 
of  a  witness  a  bill  of  exceptions  should 
be  taken  showing  what  the  answer 
of  the  witness  was,  if  one  was 
given,    or   what    was   proposed    to    be 
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proved  by  him,  if  the  answer  was  ex- 
cluded. Union  Central  Life  Ins.  Co.  v. 
Pollard,  94  Va.  146,  26  S.  E.  421. 

The  refusal  of  a  trial  court  to  permit 
a  witness  to  answer  a  question  will  not 
be  considered  in  this  court  when  the 
excepted  answer  is  not  given,  as  the 
court  can  not  determine  its  materiality. 
Greever  v.  Bank  of  Graham,  99  Va.  547, 
39  S.  E.  159;  Longley  v.  Com.,  99  Va. 
807,  37  S.  E.  339. 

The  same  rule  applies  to  the  exami- 
nation of  a  juror  on  his  voire  dire. 
Longley  v.  Commonwealth,  99  Va.  807, 
37  S.  E.  339. 

Exception  to  ruling  permitting  com- 
monwealth, after  the  argument  com- 
menced, to  introduce  a  witness,  will 
not  avail  in  appellate  court  unless  the 
exception  shows  how  prisoner  was 
harmed  thereby.  Sprouse  v.  Common- 
wealth. 81  Va.  374. 

Rule  Applicable  Both  to  Civil  and 
Criminal  Cases. — The  rule  that  the  ap- 
pellate court  will  not  reverse  the  judg- 
ment of  an  inferior  court,  unless  error 
appear  upon  the  face  of  ^he  record, 
and  that  all  presumptions  are  in  favor 
of  the  correctness  of  the  judgment,  and 
that  errors  in  the  rulings  of  the  court 
made  during  the  progress  of  the  trial, 
and  as  to  other  matters  not  vital  and 
jurisdictional  in  their  nature,  but  such 
as  may  be  waived,  must  be  affirmatively 
shown  by  the  record,  applies  to  pro- 
cedure in  criminal  as  well  as  civil  cases. 
State  V.  Beatty,  51  W.  Va.  232,  41  S. 
E.  434. 

b.   Burden  of  Proof. 

It  is  the  duty  of  the  party  seeking 
to  have  a  decision  reversed,  to  show 
that  there  is  error.  Rowt  v,  Kile,  1 
Leigh  216;  Cariton  v.  Mays,  8  W.  Va. 
245;  Furbee  v.  Shay,  46  W.  Va.  736, 
34  S.  E.  746. 

The  appellate  court  will  not  reverse 
the  decision  of  a  trial  court  on  a  ques- 
tion of  fact  in  a  doubtful  case.  The 
party  complaining  must  show  error  in 
the  judgment  or  decree  complained  of. 
If  the  charges  of  a  bill  are  denied  by 


the  answer,  and  the  evidence  is  con- 
flicting as  to  an  issue  oi  fact  on  which 
the  controversy  depends,  a  decree  of 
the  trial  court  in  favor  of  the  defend- 
ant will  not  be  disturbed.  Va.  Coal  Co. 
V.  Thomas,  97  Va.  527,  34  S.  E.  486. 

c.   Must  Be  PrejudidaL 
(1)   In  GeneraL 

Rule  Stated.— Where  it  clearly  ap- 
pears affirmatively  that  an  error  of  the 
lower  court  could  not  affect  the  merits 
of  the  case,  nor  in  any  way  be  preju- 
dicial to  the  party  appealing,  the  appel- 
late court  will  not  reverse  the  judgment 
on  the  ground  of  such  error.  Kincheloe 
V.  Trace  wells,  11  Gratt.  587;  Rea  v. 
Trotter,  26  Gratt.  585;  Binns  v.  Wad- 
dill,  32  Gratt.  588;  Mitchell  v.  Com.,  75 
Va.  856;  Tebbs  v.  Lee,  76  Va.  744; 
Stinson  v.  Barley,  1  Va.  Dec.  745; 
James  v.  Gibbs,  8Pat.  &H.  277;  Elliott 
V,  Sutor,  3  W.  Va,  37;  Fisher  v.  Mc- 
Nulty,  30  W.  Va.  186,  3  S.  E.  593;  Bank 
V.  Evans,  9  W.  Va.  373;  Camden  v. 
Raymond,  9  W.  Va.  680;  Western  M. 
&  M.  Co.  V.  Va.  Cannel  Coal  Co.,  10 
W.  Va.  250,  295;  Coyle  v.  Baltimore, 
etc.,  R.  Co.,  11  W.  Va.  94;  Ogle  v.  Ad- 
ams, 12  W.  Va.  213;  Gillispie  v,  Bailey, 
12  W.  Va.  96;  Bank  v.  Lockwood,  13 
W.  Va.  392,  432;  Tompkins  v.  Kanawha 
Board,  21  W.  Va.  225;  Miller  v.  Rose, 
21  W.  Va.  291;  Bank  v.  Fleshman,  22 
W.  Va.  317;  Handy  v.  Scott,  26  W.  Va. 
710,  717;  Sullivan  v.  Meyers,  28  W.  Va. 
375;  Cain  v.  Cox,  29  W.  Va.  258,  1  S. 
E.  298;  Long  v.  Ferine,  44  W.  Va.  243, 
28  S.  E.  701;  Hood  v.  Bloch,  29  W.  Va. 
244,  11  S.  E.  910;  Moran  v.  Clark,  30 
W.  Va.  358,  4  S.  E.  303;  RuflFner  v. 
Hill,  31  W.  Va.  428,  7  S.  E.  13;  Boggs 
V.  Bodkin,  32  W.  Va.  566,  9  S.  E.  891; 
Anderson  v.  Doolittle,  38  W.  Va,  633, 
18  S.  E.  726;  Webb  v.  Bailey,  41  W. 
Va.  463,  23  S.  E.  644;  Martin  v,  Kester, 
49  W.  Va.  647,  39  S.  E.  599;  State  v. 
Prater,  52  W.  Va.  132,  43  S.  E.  238; 
Ruhl  V.  Nestor,  52  W.  Va,  613,  44  S. 
E.  233. 

Although  erroneous,  a  decree  will  not 
be   reversed  unless   the   error  is   prej- 
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udicial.  Hamilton  v.  McKinney,  52 
W.  Va.  318,  43  S.  E.  82;  McCandless 
V.  Warner,  26  W.  Va.  754;  Fant  v. 
Lamon,  27  W.  Va.  229. 

If,  on  the  undisputed  facts,  the  case 
is  plainly  for  the  defendants,  all  errors 
committed  by  the  court  on  the  trial 
are  harmless  errors,  so  far  as  the  plain- 
tiff is  concerned.  Davis  v.  Living,  50 
W.  Va.  431,  40  S.  E.  365. 

A  criminal  case  will  not  be  reversed 
unless  the  record  shows  error  com- 
mitted, prejudicial  to  the  prisoner. 
State  V.  Lane,  44  W.  Va;  730,  29  S.  E. 
1020. 

Illustrations.  —  Where  the  circuit 
court  has  disapproved,  and  set  aside  a 
sale  made  by  its  own  commissioners, 
the  appellate  court  should  not  disturb 
the  action  of  the  circuit  court,  unless, 
it  plainly  appears  that  there  is  error, 
to  the  prejudice  of  the  appellant. 
Kable  v.  Mitchell,  9  W.  Va.  492. 

Where  a  defendant  has  had  a  full, 
fair  trial  upon  indictment  for  a  felony, 
the  appellate  court  will  not  reverse  the 
judgrment  and  set  aside  the  verdict  ren- 
dered after  such  trial,  for  an  error  in 
not  enforcing  a  rule  of  practice  in  the 
trial  of  the  case,  when  it  clearly  ap- 
pears from  the  whole  case  that  the 
rights  of  the  defendant  could  not  pos- 
sibly have  been  prejudiced  or  affected 
thereby.  State  v,  Bickle,  53  W.  Va. 
598,  45  S.   E.  917. 

If  all  the  proceedings  to  establish  a 
road  before  a  county  court  are  those 
required  to  establish  a  public  as  dis- 
tinguished from  a  private  road,  and  the 
order  to  establish  the  road  is  such  an 
order  as  should  be  entered,  when  a 
public  road  is  established,  except  that 
it  orders  one-half  of  the  land  damages 
to  be  paid  by  the  applicant  and  the 
other  half  by  the  county,  instead  of 
ordering  the  whole  land  damages  to 
be  paid  by  the  county,  this  does  not 
prevent  the  road  established  from  be- 
ing a  public  or  render  it  doubtful 
whether  it  be  a  private  or  public  road; 
and  it  is  not  an  error  of  which  the  pro- 


prietor of  the  land  has  a  right  to  com- 
plain in  an  appellate  court.  Coffman 
V,  Griffin,  17  W.  Va.  178. 

A  person  bound  by  covenant  to  pay 
a  sum  of  money,  can  not  complain  of 
any  error  in  the  application  of  such 
money,  since  such  error  is  not  prejudi- 
cial to  him.  Chappell  v.  Robertson,  2 
Rob.   590. 

The  court  of  appeals  will  not  reverse 
a  judgment  on  the  ground  that  the 
court  below  refused  to  sign  and  seal  a 
bill  of  exceptions  to  its  opinion  over- 
ruling a  motion  for  a  new  trial,  if  the 
weight  of  evidence  exhibited,  support 
the  verdict.  Shanks  v.  Fenwick,  2 
Munf.  478. 

Although  the  lower  court  in  violation 
of  §  4,  ch.  178,  Va.  Code,  1887,  refuses 
to  allow  a  suspension  of  a  decree  in 
order  t©  allow  the  appellant  to  apply 
for  an  appeal,  if  he  obtain  an  appeal 
from  the  court  of  appeals  promptly, 
and  is  not  injured  by  such  action,  the 
decree  will  not  be  reversed  on  that 
account.  Todd  v,  Gallego,  etc.,  Mfg. 
Co.,  84  Va.  586,  597,  5  S.  E.  676. 

In  a  suit  to  subject  the  land  of  a 
debtor  to  the  payment  of  his  debts, 
neither  the  debtor  nor  a  creditor  on 
appeal  can  complain  that  the  debtor's 
interest  in  a  certain  tract  of  land  was 
not  laid  off,  where  that  interest  was  not 
decreed  to  be  sold.  Grantham  v.  Lu- 
cas, 24  W.  Va.  231. 

Where  the  verdict  in  ejectment  fails 
to  find  the  character  of  the  estate  which 
the  plaintiff  claims,  he  alone  can  com- 
plain of  that,  not  the  -defendant.  El- 
liott V.  Sutor,  3  W.  Va.  37. 

Nor  can  the  debtor  object  that  the 
priorities  of  the  several  judgments 
were  fixed  according  to  the  date  of  the 
docketing  of  the  judgments,  instead  of 
the  date  of  the  judgments  themselves, 
neither  of  these  errors  being  to  the 
prejudice  of  the  party  complaining. 
Grantham  v.  Lucas,  24  W.  Va.  231;  Hill 
V.  Morehead,  20  W.  Va.  429. 

So  where  a  personal  decree  is  im- 
properly made,  but  it  is  satisfied  out 
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of  land  which  is  properly  liable  to  the 
payment  of  the  charge,  the  appellant 
not  being  prejudiced,  the  decree  will 
not  be  reversed.  Fisher  r.  Brown,  24 
W.  Va.  713. 

Where  a  plaintiff  demurs  to  the  evi- 
dence of  the  defendant  when  the  bur- 
den of  proof  is  not  on  the  defendant, 
and  such  demurrer  is  erroneously  en- 
tertained by  the  court,  it  is  not  reversi- 
ble error  if  the  facts  be  found  for  the 
defendant.  Bennett  v.  Perkins,  47  W. 
Va.  425,  35  S.  E.  8.' 

Although  the  action  of  the  lower 
court  in  allowing  a  petition  for  a  re- 
hearing to  be  filed  after  the  end  of  the 
term  by  entirely  new  parties  was  er- 
roneous, it  is  not  ground  for  a  reversal, 
where  appellant  is  not  aggrieved 
thereby.  Roanoke,  etc.,  Bank  v.  Far- 
mers', etc.,  Bank,  84  Va.  603,  5  S.  E. 
682. 

If  the  plaintiffs  in  error  have  sus- 
tained no  injury  by  the  want  of  notice 
of  a  motion  to  set  aside  a  judgment, 
and  could  not  possibly  have  sustained 
any,  they  certainly  are  not  entitled  to 
reverse  upon  that  ground  the  order 
setting  aside  a  judgment  and  quashing 
the  execution.  Ballard  v.  Whitlock,  18 
Gratt.  235. 

<2)  Necessity  for  Prejudice  to  Rights 
of  Appellant. 

In  General. — The  error  complained 
of  to  sustain  an  appeal  in  the  supreme 
court  must  be  one  prejudicial  to  the 
rights  of  the  appellant.  He  can  not 
take  advantage  of  errors  committed 
against  others  not  prejudicial  to  him. 
Reed  v.  Nixon,  36  W.  Va.  681,  15  S. 
E.  416;  Webb  v.  Bailey,  41  W.  Va.  463, 
23  S.  E.  644;  Ruhl  v,  Nestor,  52  W.  Va. 
«13,  44  S.  E.  233. 

Where  the  appellant  is  not  interested 
in  an  assignment  of  error,  the  appellate 
court  will  not  consider  it.  Tebbs  v, 
Lee,  76  Va.  744;  Reid  v.  Stuart,  13  W. 
Va.  338;  Sturm  v,  Fleming,  26  W.  Va. 
54. 

If  a  debt  is  improperly  decreed  a 
preference  and  the  persons  losing  such 


preference  do  not  complain,  the  debtor 
has  no  right  to  do  so,  unless  he  can 
show  himself  personally  in  a  legal 
sense  injured  thereby.  Ruhl  v,  Nestor, 
52  W.  Va.  610,  44  S.  E.  233. 

An  appellant  has  no  right  to  com- 
plain of  matters  decreed  between  co- 
appellees  in  the  cause  which  are  not  to 
his  prejudice.  Mann  v.  Lewis,  3  W. 
Va.  215. 

In  a  suit  to  set  aside  a  conveyance 
from  husband  to  wife  as  fraudulent,  the 
decree  will  not  be  reversed  on  the  ap- 
peal of  the  wife  alone  because  deposi- 
tions were  read  against  her  husband, 
of  the  taking  of  which  he  had  no  no- 
tice, where  she  had  notice.  Silverman 
V.   Greaser,  27   W.  Va.   550. 

When  the  parties,  whose  interests 
would  entitle  them  to  call  for  a  deci- 
sion upon  a  particular  question  pre- 
sented by  the  record,  waive  such  deci- 
sion, the  court  of  appeals  will  not  pass 
upon  such  question  at  the  instance  of 
a  party  who  can  not  be  benefited  or 
affected  by  such  decision.  Stribling  v. 
Splint  Coal  Co.,  31  W.  Va.  82,  5  S.  E. 
321. 

Where  a  defendant,  a  short  time  be- 
fore the  institution  of  a  suit  against 
him,  has  relinquished  all  right  to  and 
interest  in  the  subject  matter  of  con- 
troversy, and  subsequently,  before  the 
hearing,  has  his  relinquishment  put 
upon  record,  he  can  not  complain  that 
the  circuit  court,  without  awarding  any 
costs  against  him,  has  entered  a  decree 
in  favor  of  the  plaintiff,  confirming  the 
relinquishment.  Workman  v,  Doran, 
34  W.  Va.  604,  12  S.  E.  770. 

So  where  appellant  is  not  entitled 
to  set  up  the  plea  of  the  statute  of  lim- 
itations, he  can  not  complain  because 
the  court  below  did  not  sustain  the 
plea  when  set  up  by  his  debtor.  Clay- 
ton V,  Henley,  32  Gratt.  65. 

In  an  action  of  ejectment  against  a 
single  defendant,  who  pleads  not 
guilty  without  disclaiming  title  to  any 
part  of  the  land  named  in  the  declara- 
tion, the  defendant  proves  at  the  trial 
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that  he  is  in  possession  of  and  claims 
title  to  only  a  definite  part  of  the  land, 
a  verdict  and  judgment  'or  the  plaintiff 
for  all  the  land  claimed  in  the  decla- 
ration is  not  erroneous;  or  if  errone- 
ous, it  is  not  an  error,  by  which  the 
defendant  is  injured,  or  of  which  he  can 
complain  in  the  appellate  court.  Beck- 
with  V,  Thompson,  18  W.  Va.  103. 

Prejudice  to  Any  Party  SufiBcient. — 
A  decree  need  not  be  prejudicial  to  the 
appellant  in  order  to  be  reversed.  It 
is  sufficient  if  it  is  prejudicial  to  the 
right  of  any  parties,  appellant  or  ap- 
pellee since  the  whole  decree  may  be 
reviewed  and  any  error  therein  to  the 
prejudice  of  any  parties  to  the  •  suit, 
whether  appellants  or  appellees,  com- 
plaining   thereof,    may    be    corrected. 

This  follows  from  the  fact  that  a  gen- 
eral affirmance  of  the  decree  would 
bar  any  of  the  parties  from  an  appeal 
thereunder.  Worthington  v.  Staunton, 
16  W.  Va.  208,  234. 

(8)    Presumption  as  to  Prejudice. 

Error  will  be  presumed  prejudicial 
unless  it  plainly  appears  that  it  could 
not  have  affected  the  result.  Norfolk 
Ry.  &  Light  Co.  v.  Corletto,  100  Va. 
355,  41  S.  E.  740;  Stainback  v. 
Bank  ^of  Va.,  11  Gratt.  260;  Col- 
vin  V.  Menefee,  11  Gratt.  87; 
Clarke  v.  Reins,  12  Gratt.  98; 
Johnson  v.  Jennings,  10  Gratt.  1; 
Early  v,  Wilkinson,  9  Gratt.  68;  Ross 
V.  Gill,  1  Wash.  87;  Pate  v.  Spotts,  6 
Munf.  394;  Morris  v.  Morris,  4  Gratt. 
293;  Crawford  v,  Morris,  5  Gratt.  90; 
Vance  v.  McLaughlin,  8  Gratt.  289; 
Franklin  v,  Depriest,  13  Gratt.  257; 
Carrington  v.  Goddin,  13  Gratt.  587; 
Richmond,  etc.,  R.  Co.  v.  Medley,  75 
Va.  499;  W.  U.  Tel.  Co.  v.  Reynolds, 
77  Va.  174;  Rorer  Iron  Co.  v.  Trout, 
83  Va.  397,  2  S.  E.  713;  Clark  v.  City 
of  Richmond,  83  Va.  355,  5  S.  E.  369; 
Richmond,  etc.,  R.  Co.  v,  Norment,  84 
Va.  167,  4  S.  E.  211;  Lucas'  Case,  84 
Va.  303,  4  S.  E.  695;  Handly  v.  Snod- 
grass,  9  Leigh  484;  Osborne  v,  Francis, 
38  W.  Va.  312,  18  S.  E.  591. 


When  an  erroneous  instruction  has 
been  given  by  the  court  to  the  jury, 
the  presumption  is  that  the  exceptor 
was  prejudiced  thereby,  and  the  verdict 
will  be  set  aside  on  account  thereof, 
unless  it  clearly  appears  from  the  rec- 
ord that  he  could  not  have  been  prej- 
udiced thereby.  Ward  v.  Brown,  53 
W.  Va.  230,  44  S.  E.  488. 

It  is  error  for  the  court  below  to 
refuse  to  permit  the  defendant  to  tes- 
tify to  a  fact  in  relation  to  which  the 
plaintiff  has  already  testified;  the  stat- 
ute which  permits  parties  to  testify 
in  their  own  behalf  being  intended  to 
protect  equality  of  rights.  Myers  v. 
McGraw,  5  W.  Va.  30. 

(4)  Beneficial  Error. 

Appellant  shall  not  be  heard  to  ob- 
ject to  errors  which  are  for  his  benefit 
Hammitt  v,  Bullett,  1  Call  567;  Smith 
V.  Harmanson,  1  Wash.  6;  Pendleton 
V.  Vandevier,  1  Wash.  381;  Martin  v. 
Stover,  2  Call  514;  Farmers'  Bank  v, 
Willis,  7  W.  Va.  32;  Logan  v,  Dils,  4 
W.  Va.  397;  Orange,  etc.,  R.  Co.  v. 
Fulvey,  17  Gratt.  366;  Eib  v.  Martin,  5 
Leigh  132;  Eib  v.  Pindall,  5  Leigh  lO'J; 
Elliot  V,  Trahern,  35  W.  Va.  634,  14  S. 
E.  223. 

If  an  exception  is  taken  to  an  opin- 
ion of  the  court  excluding  written  evi- 
dence, and  the  evidence  is  made  a  part 
of  the  exception,  and  is  against  the 
party  excepting,  the  exclusion  of  the 
evidence  is  not  error  of  which  »the  ex- 
ceptant can  complain.  Johnson  v,  Jen- 
nings,  10   Gratt.   1. 

Section  3,  ch.  134  of  the  Code  of 
West  Virginia,  provides  that  "no  judg- 
ment or  decree  shall  be  stayed  or  re- 
versed for  the  appearance  of  either 
party,  being  under  the  age  of  twenty- 
one  years,  by  attorney,  if  the  verdict, 
when  there  is  one,  or  the  judgment  or 
decree,  be  for  him  and  not  to  his  prej- 
udice." Holliday  v.  Myers,  11  W.  Va. 
276. 

(5)  Compensating  Errors. 
Although  a  decree  gives  interest  on 

a  sum  which,  according  to  the  mode 
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of  stating  the  account,  is  itself  interest, 
yet  if  it  be  manifest  that  a  settlement 
npon  proper  principles  would  have 
made  the  balance  larger,  and  that  such 
balance  would  have  been  the  principal, 
the  decree  will  not  be  reversed  at  the 
instance  of  the  debtor.  Handly  v. 
Snodgrass,  9  Leigh  484. 

Where,  though  the  decree  makes  no 
allowance  for  improvements  which  pur- 
chasers allege  they  have  made  upon 
the  lands,  yet,  as  the  rents  and  profits 
of  the  lands,  or  the  interest  on  the  pur- 
chase money,  with  neither  of  which 
they  are  charged,  would  amount  to 
more  than  these  improvements  which 
they  claim,  it  was  held  there  was  no 
error  in  the  decree.  Tosh  v.  Robert- 
son, 27  Gratt.  270. 

If  the  inferior  court  has  admitted  an 
improper  plea,  notwithstanding  the  ob- 
jections of  the  plaintiff,  and  has  after- 
wards rejected  the  evidence  in  support 
of  it,  it  has  but  remedied  the  first  er- 
ror by  the  commission  of  the  second; 
and  the  court  of  appeals  could  with  no 
propriety  reverse  the  last  act,  and 
thereby  resuscitate  the  former  error  to 
the  plaintiff's  prejudice.  Wilson  v, 
Spencer,  11  Leigh  261. 

d.   Must  Be  MateriaL 

Insignificant  Error.  —  Where  the 
amount  involved  in  the  error  is  insig- 
nificant, the  decree  will  not  be  reversed 
on  the  principle  of  de  minimis  lex  non 
curat.  Lovett  v.  Thomas,  81  Va.  245, 
257;  Bond  v.  Davis,  48  W.  Va.  27,  35 
S.  E.  889. 

Mere  Informalities.  —  Though  the 
proceedings  of  the  lower  court  were  ir- 
regular, yet  if  the  results  reached  are 
the  same  as  if  they  had  been  regular, 
the  decree  will  not  be  reversed  on  that 
account.  Max  Meadows,  etc.,  Co.  v. 
McGavock,  98  Va.  411,  36  S.  E.  490; 
Beery  v,  Homan,  8  Gratt.  48. 

"Irregularities  in  a  decree,  which  do 
not  injure  the  appellant,  are  not  suffi- 
cient grounds  for  reversing  it  on  his 
motion.       Vance     v.     McLaughlin,     8 


Gratt.  289."    Beard  v.  Arbuckle,  19  W. 
Va.  135. 

The  appellate  court  will  not  reverse  a 
decree  for  mere  formal  errors  which 
may  be  corrected  by  that  court,  when 
upon  the  whole  record  it  appears  that 
the  decree  complained  of  is  manifestly 
right  or  that  no  error  was  committed 
to  the  prejudice  of  the  party  seeking  to 
reverse  it.  Bamett  v.  Ames,  1  Va. 
Dec.  1. 

In 'debt  on  a  bond  with  a  collateral 
condition,  the  jury  who  try  the  issues 
find  the  same  for  the  plaintiff,  and  as- 
sess his  damages,  and  allow  interest 
thereon;  and  the  judgment  is  entered 
for  the  damages  so  assessed,  with  in- 
terest and  costs,  instead  of  being  en- 
tered for  the  penalty  of  the  bond  and 
costs,  to  be  discharged  by  the  damages, 
interest  and  costs.  Held,  though  the 
judgment  is  not  entered  in  proper  form, 
yet  the  error  in  the  form  producing 
no  injury  to  the  defendant,  the  judg- 
ment will  not  be  reversed  therefor. 
Pate  V.  Spotts,  6  Munf.  394;  Wilson  v. 
Spencer,  11  Leigh  261;  Sangster  v. 
Com.,  17  Gratt.  124. 

If  an  improper  plea  be  received,  and 
issue  be  taken  on  it,  the  court  may 
afterwards  set  aside  the  issue  and  the 
plea;  and  if  this  be  in  substance  and 
effect  done,  though  in  form  irregularly 
done,  the  proceedings  shall  not  be  re- 
versed for  such  irregularity.  Kemp  v, 
Mundell,  9  Leigh  12. 

A  decree  will  not  be  reversed  for  a 
mere  technical  error  committed  upon 
the  trial  of  an  issue,  when  the  appel- 
late court  can  see  from  the  record  that 
the  case  has  been  rightly  decided. 
Fishburne  v.  Ferguson,  84  Va.  87,  114, 
4  S.  E.  575. 

Upon  an  appeal  from  an  interlocu- 
tory decree,  the  principles  of  the  de- 
cree, and  not  mere  informalities  in  the 
form  thereof,  are  the  proper  subjects 
of  consideration  in  the  appellate  court 
The  decree  will  not,  therefore,  be  re- 
versed for  such  errors  of  form;  but  will 
be  affirmed  without  prejudice  to  the  ap- 
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pellant*s  right  to  move  the  court  below 
for  a  modification  of  the  decree  in 
these  respects,  Woodson  v,  Perkins,  5 
Gratt.  345. 

Clerical  Errors.— Mere  clerical  er- 
rors are  no  ground  for  reversing  a 
judgment.  Roach  v,  Blakey,  89  Va. 
767,  17   S.  E.  228. 

In  debt  on  a  bill  penal,  a  judgment, 
entered  upon  nil  dicit  or  non  sum  in- 
formatus,  ought  not  to  be  reversed  on 
the  ground  that  the  declaration,  though 
describing  the  bill  penal  correctly  as 
to  the  principal,  penalty,  and  date, 
omits  to  mention  that  the  debt  is  pay- 
able "with  interest  from  a  day  prior 
to  the  date;"  and  that  the  judgment,  in 
conformity  with  the  bill  penal,  is  en- 
tered, for  the  penalty,  to  be  discharged 
by  the  principal,  with  such  interest,  and 
costs.     Harper  v.  Smith,  6  Munf.  389. 

Error  Must  Not  Involve  Less  than 
Jurisdictional  Amount. — Where  there 
is  no  error  in  a  decree  except  that  it 
gives  interest  on  the  aggregate  of 
principal  and  interest  from  a  time  an- 
terior to  the  rendition  of  the  decree 
but  the  difference  is  not  sufficient  in 
amount  to  give  the  court  of  appeals 
jurisdiction,  the  decree  will  be  reversed 
with  costs  to  the  appellee  and  a  de- 
cree entered  for  the  correct  amount. 
Lamb  v.  Cecil,  25  W.  Va.  288. 

a.   Applications  of  Rules  in  Particular 

Instances, 
a.  Errors  in  Parties. 

Defect. — If  it  appears  affirmatively 
that  a  person,  if  made  a  party,  would 
have  been  a  mere  formal  party,  against 
whom  no  decree  would  have  been 
asked,  and  whose  presence  was  npt 
necessary  for  the  protection  of  any  of 
the  defendants,  the  appellate  court  will 
not  reverse  a  decree  for  his  absence. 
James  River  and  Kanawha  Co.  v.  Lit- 
tlejohn,  18  Gratt.  53. 

Although  necessary  parties  are  not 
made,  yet  where  they  have  set  up  their 
claims  by  petition  eight  years  after  the 
institution  of  the  suit  and  their  claims 
have  been  investigated  on  answer  filed 


thereto,  the  decree  will  not  be  reversed. 
Triplett  v.   Romine,  33  Gratt.  651. 

An  appellate  court  will  not  reverse 
a  decree,  dismissing  the  plaintiff's  bill 
for  want  of  equity,  because  all  proper 
parties  were  not  before  the  court. 
Mitchell  V,  Chancellor,  14  W.  Va.  22. 
See  post,  "When  Cause  Will  Be  Re- 
manded," XIV,  K,  2,  a. 

Improper  Joinder. — A  decree  will  not 
be  reversed  for  improper  joinder  of 
parties,  where  the  parties  alleged  to 
have  been  improperly  joined  are  asking 
no  relief  for  themselves,  but  simply 
united  in  a  petition  as  evidence  of  their 
acquiescence  therein.  Ward  v.  Funs- 
ten,  86  Va.  359,  10  S.  E.  415. 

Judgment  against  Party  Not  Served. 
— If  the  writ  be  issued  against,  and 
served  upon,  one  person  only,  who 
alone  appears  and  pleads;  yet,  if  the 
declaration  be  against  him  and  another; 
and  judgment  be  entered  against  "the 
defendants;"  such  judgment  is  to  be 
understood  as  against  both,  and  there- 
fore erroneous  as  to  the  one  who  never 
pleaded.  And  such  erroneous  judg- 
ment may  be  reversed  (as  to  the  person 
against  whom  it  is  improperly  entered), 
upon  an  appeal  taken  by  the  other  de- 
fendant. Graham  v.  Graham,  4  Muni 
205. 

In  a  suit  brought  by  a  judgment 
creditor  to  enforce  his  judgment  lien 
he  should  make  formal  defendants  to 
the  suit  all  creditors,  who  have  ob- 
tained judgments  against  the  debtor  in 
the  courts  of  record  in  the  county 
wherein  the  lands  lie,  which  he  seeks 
to  subject,  and  if  he  fails  to  do  so,  he 
should  in  the  order  of  reference  in  the 
cause  provide  for  calling  in  all  judg- 
ment creditors  of  the  debtor  by  publi- 
cation; and  if  this  be  not  done,  this 
court  in  such  a  case  will  reverse  an 
order  of  the  court  confirming  the  com- 
missioner's report  and  ordering  a  sale 
of  the  debtor's  lands.  Livesay  v, 
Feamster,  21  W.  Va.  83. 
b.   Errors  in  Pleadings. 

Improper  Rejection. — The  rule  is  set- 
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tied  in  West  Virginia  that  the  court  of 
appeals  will  always  presume  that  the 
defendant  was  prejudiced  by  the  rejec- 
tion of  a  proper  plea  in  the  court  be- 
low, and  that,  unless  it  affirmatively  ap- 
pears by  the  record  that  no  injury 
could  have  resulted  to  the  defendant 
by  such  rejection  of  his  plea,  the  judg- 
ment will  be  reversed,  without  inquir- 
ing whether  or  not  the  defendant  could 
have  been  injured.  Flint  v.  Gilpin,  29 
W.  Va.  740,  3  S.  E.  33. 

The  same  is  true  of  the  improper  re- 
jection of  a  replication.  Van  Winkle 
V.  Blackford,  28  W.  Va.  670. 

The  appellant  is  not  prejudiced  by 
the  rejection  of  special  pleas,  every 
fact  provable  under  which,  could  have 
been  proved  under  the  general  issue 
which  was  also  pleaded.  Virginia  Fire 
&  Marine  Ins.  Co.  v.  Buck,  88  Va.  517, 
13  S.   E.  973. 

Although  the  rejection  of  a  special 
plea,  which  contained  matter  which 
would  have  been  a  good  defense  if  of- 
fered under  the  general  issue,  was 
proper,  because  the  matter  thereof 
should  have  been  oflFered  in  evidence 
under  the  general  issue,  and  because  it 
was  offered  too  late;  yet  where  the 
court,  in  rejecting  the  plea,  stated,  as 
the  reason  for  so  doing,  that  it  did  not 
set  forth  a  legal  defense  to  the  action, 
and  thereby  prevented  the  defendant 
from  offering  the  matter  thereof  in  evi- 
dence under  the  general  issue;  it  was 
held  to  be  error,  for  which  the  judg- 
ment was  reversed.  Shepherd  v.  An- 
derson, 2  Pat.  &  H.  203. 

The  court  of  appeals  will  not  reverse 
the  judgment  of  a  trial  court  for  error 
committed  in  striking  counts  from  a 
declaration  when  every  fact  and  cir- 
cumstance which  could  have  been  given 
in  evidence  under  said  counts  were  in 
fact  introduced  under  the  remaining 
counts  upon  which  the  trial  was  had, 
and  this  court  can  see  that  no  other 
result  could  have  been  reached  than 
that  which  was  reached.  The  error,  if 
any,  was  harmless.  University  of  Va. 
V,  Snyder,  100  Va.  567,  42  S.  E.  337. 


Where  a  statutory  plea  in  the  nature 
of  a  plea  of  set-off  is  filed,  and  another 
is  tendered,  which  only,  varies  from 
the  first  in  the  amount  of  damages  laid, 
or  in  asking  to  rescind  the  contract  en- 
tirely, the  rejection  of  this  last  plea  by 
the  court  is  not  ground  for  reversing 
the  judgment  upon  appeal,  where  the 
verdict  negatives  the  facts  stated  in 
both  pleas.  Fleming  v,  Toler,  7  Gratt. 
310. 

If  an  amended  bill  is  tendered  and 
the  court  below  refuses  to  allow  the 
same  to  be  filed,  if  upon  an  inspection 
of  the  whole  record,  the  appelfkte  court 
sees  that  if  it  had  been  filed,  it  could 
not  have  affected  the  merits  of  the 
case,  and  that  the  party  tendering  it 
was  not  prejudiced  by  the  refusal  of 
the  court  to  allow  it  to  be  filed;  under 
such  circumstances  the  refusal  of  the 
court  below  to  allow  the  amended  bill 
to  be  filed  is  no  ground  for  reversing 
the  decree  of  the  said  court.  Western 
M.,  etc.,  Co.  V,  Virginia  Coal  Co.,  10 
W.  Va.  250. 

Improper  Admission. — So  where  an 
improper  plea  has  been  admitted,  the 
appellate  court  will  presume  that  it 
was  injurious  to  the  plaintiff  unless  it 
appears  affirmatively  by  the  record 
that  the  plaintiff  could  not  have  been 
injured.  VanWinkle  v.  Blackford,  28 
W.  Va.  670;  Bank  v.  Kimberlands,  16 
W.  Va.  557. 

Thus  where  all  of  plaintiff's  evidence 
was  admissible  under  his  general  repli- 
cation and  the  decree  is  correct,  the 
decree  will  not  be  reversed  for  error  in 
permitting  him  to  fill  a  special  replica- 
tion, such  error  not  being  to  the  preju- 
dice of  the  defendant.  Dower  v.  Seeds, 
28  W.  Va.  113,  129. 

In  an  action  for  defamation,  where  a 
special  plea  of  justification  is  permitted 
to  be  filed,  which  undertakes  to  justify 
all  the  charges  in  the  declaration,  but 
is  insufficient  in  its  specifications  as 
to  any  of  them,  and  other  special  pleas 
are  filed,  justifying,  by  proper 
specifications,  certain  of  the  charges,, 
and    on    the    trial    it    appeared    that 
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the  defendant  offered  no  evidence 
to  the  jury  to  prove  the  truth  of  any 
of  the  charges  not  specifically  justified 
in  such  other  pleas,  the  appellate  court 
will  regard  the  filing  of  said  insuffi- 
cient plea  as  harmless  error.  Amos  v. 
Stockert,  47  W.  Va.  109,  34  S.  E.  821. 

The  allowance  of  bad  pleas  is  harm- 
less error,  if  no  evidence  is  given  un- 
der them.  Tower  v.  Whip,  53  W.  Va. 
158,  44  S.  E.  179. 

Filing  of  Pleas  to  Answer. — Where, 
with  the  answer  of  a  defendant,  a  bond 
of  the  plaintiff's  decedent  was  filed,  and 
the  plaintiff  filed  no  replication  but 
pleaded  non  est  factum  to  the  bond 
filed  with  the  answer,  and  on  the  evi- 
dence being  heard,  the  court  below  de- 
cided that  the  bond  was  not  the  deed 
of  the  plaintiff,  it  was  held  that,  while 
it  was  irregular  and  improper  to  have 
allowed  a  plea  to  have  been  filed  to  an 
answer,  and  the  proper  course  was  for 
the  plaintiff  to  have  filed  a  general  rep- 
lication to  the  answer,  accompanied 
by  an  affidavit,  putting  in  issue  the 
execution  of  the  bond,  which  would 
have  been  sufficient  to  require  the  de- 
fendant to  prove  such  execution,  yet, 
as  the  plea,  which  was  sworn  to,  could 
be  treated  as  an  affidavit,  as  the  parties 
took  issue  on  it,  and  testimony,  and 
the  appellant  had  not  been  prejudiced 
by  the  irregular  proceedings  and  trial 
on  said  plea  as  such,  the  decree  would 
not  be  reversed  for  such  irregularities, 
substantial  justice  having  been  done 
between  the  parties.  Simmons  v.  Sim- 
mons, 33   Gratt.  451. 

Rejecting  Improper  Plea  Already 
Filed. — Although  it  may,  strictly  speak- 
ing, be  irregular  for  the  court  after  an 
improper  plea  has  been  filed,  and 
thereby  become  a  part  of  the  record,  to 
entertain  and  grant  a  motion  to  reject 
the  same,  still  if  the  court  does  so,  it 
must  in  substance  and  effect,  be  re- 
garded as  setting  aside  the  plea,  and 
though  it  is  done  irregularly,  the  pro- 
ceedings will  not  be  reversed  for  such 
irregularity.      In   such    case   the   court 


having  done  right  substantially,  its  pro- 
ceedings will  not  be  reversed  because 
of  mere  informality  in  the  mode  of  do- 
ing it.  Hart  v,  B.  &  O.  R.  Co.,  6  W. 
Va.  336. 

Want  of  Plea  in  Proceeding  before  a 
Justice. — A  conviction  for  a  violation  of 
an  ordinance  of  a  municipal  corpora- 
tion will  not  be  reversed  for  want  of 
a  plea  by  the  defendant.  Town  of 
Moundsville  v.  Velton,  35  W.  Va.  217, 
13  S.  E.  373. 

In  a  case  taken  by  appeal  from  the 
judgment  of  a  justice  to  the  circuit 
court,  where  it  was  tried  by  a  jury, 
the  court  of  appeals  will  not  reverse 
the  judgment  simply  because  the  jury 
were  sworn  to  "try  the  issue"  between 
the  parties,  and  the  record  fails  to  show 
that  any  plea  had  been  filed  or  issue 
made  in  the  case,  in  the  absence  of  any- 
thing to  show  that  the  plaintiff  in  error 
was  prejudiced  by  such  irregularity  if 
it  was  such.  Tully  v,  Despard,  31  W. 
Va.  370,  6  S.   E.  927. 

Failure  to  Swear  to  Special  Plea  of 
Set-Off. — Where  a  special  plea  in  the 
nature  of  a  plea  of  set-off  under  §  3299, 
Va.  Code,  1887,  conforms  to  the  statute 
except  that  it  was  not  sworn  to,  the 
judgment  will  not  be  reversed  for  such 
defect,  when,  upon  a  survey  of  the 
whole  record,  the  judgment  appears  to 
be  substantially  right.  Grayson  v.  Bu- 
chanan, 88  Va.  251,  13  S.  E.  457. 

Failure  to  Specify  Act  of  Limitation 
Relied  on. — A  plea  of  the  statute  of 
limitations  should  state  on  what  act 
the  defendant  relies.  Though  if  it  ap- 
pears that  the  plaintiff  could  not  prob- 
ably be  mistaken  as  to  the  act  relied 
on,  the  appellate  court  will  not  reverse 
the  judgment  for  the  failure  of  the 
plea  to  specify  the  act.  Wortham  & 
Co.  V.  Smith,   15   Gratt.   487. 

Failure  to  Pass  on  Special  Pleas. — 
Where  a  cause  is  tried  upon  the  gen- 
eral issue,  aiid  there  is  a  verdict  and 
judgment  for  ihe  plaintiffs,  whilst  there 
is  a  demurr-r  *-o  one  special  plea,  and 
an   objectiofi   co  the  admission   of  an- 
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other,  not  acted  on  by  the  court,  if 
these  pleas  present  no  bar  to  the  ac- 
tion, the  failure  of  the  court  to  pass 
upon  them  affords  no  ground  for  re- 
versing the  judgment  Peshine  v. 
Shepperson,   17   Gratt   472. 

Want  of  a  Replication. — Where  de- 
fendant has  taken  depositions  as  if 
there  had  been  a  replication,  the  decree 
will  not  be  reversed  for  want  of  a  rep- 
lication. Va.  Code,  1873,  ch.  177,  §  4; 
Jones  V.  Degge,  84  Va.  685,  5  S.  E. 
799;  Kern,  Barr  &  Co.  v,  Wyatt  &  Co., 
89  Va.  885,  17  S.  E.  549;  Bierne  v.  Ray, 
37  W.  Va.  571,  16  S.  E.  804. 

Under  the  operation  of  §§  35,  36,  ch. 
125,  Code  of  W.  Va.,  where  the  answer 
contains  material  allegations  constitut- 
ing a  claim  for  affirmative  relief,  and 
no  "reply  in  writing"  is  filed  but  a  gen- 
eral replication,  and  the  cause  has  been 
heard  upon  the  pleadings  thus  made  up 
and  the  proofs  taken,  if  the  record 
shows  that  it  is  not  such  a  case,  as 
would  before  the  passage  of  said  sec- 
tions have  made  the  filing  of  a  cross 
bill  necessary  in  order  to  entitle  the 
defendant  to  the  relief  sought,  the  de- 
cree will  not  be  reversed  because  no 
"reply  in  writing"  was  filed.  Cunning- 
ham V.  Hedrick,  23  W.  Va.  579. 

"Section  4,  ch.  134,  Code,  provides 
that  *no  decree  shall  be  reversed  for 
want  of  a  replication  to  the  answer, 
where  the  defendant  has  taken  deposi- 
tions as  if  there  had  been  a  replica- 
tion; nor  shall  a  decree  be  reversed  at 
the  instance  of  a  party  who  has  taken 
depositions,  for  an  informality  in  the 
proceedings  when  it  appears  that  there 
was  a  full  and  fair  hearing  upon  the 
merits,  and  that  substantial  justice  has 
been  done.'"  Paxton  v.  Paxton,  38  W. 
Va.  616,  18  S.  E.  765. 

Want  of  Special  Replication. — Where 
there  is  an  answer  calling  for  a  special 
reply,  and  there  is  a  general  replication 
to  it,  and  the  party  filing  it  has  gone 
on  and  taken  depositions  as  if  there 
were  a  special  reply  denying  it,  and 
there   has  been  a  full  hearing  of  the 


merits,  as  if  there  had  been  such  special 
reply,  the  decree  will  not  be  reversed 
for  want  of  such  special  reply.  Long 
V,  Perine,  41  W.  Va.  314,  23  S.  E.  611. 

Filing  Special  Replication. — If  the  de- 
fendant does  not  ask  affirmative  relief, 
it  is  error  to  permit  the  filing  of  a  spe- 
cial replication,  but,  if  no  evidence  is 
offered  in  support  thereof  except  such 
as  is  admissible  in  support  of  a  general 
replication,  such  error  will  be  deemed 
harmless.  Wick  v,  Dawson,  48  W.  Va. 
469,  37  S.  E.  639. 

Overruling  Demurrer. — Where  the 
court  overrules  a  demurrer  to  certain 
counts,  but  all  the  evidence  is  admis- 
sible under  another  unobjectionable 
count,  the  judgment  will  not  be  re- 
versed because  of  error  in  overruling 
the  demurrer,  since  the  defendant  could 
not  have  been  prejudiced.  Hood  v. 
Bloch,  29  W.  Va.  244,  11  S.  E.  910. 

So  also  where  there  is  afterwards  a 
demurrer  to  evidence.  Stolle  v.  i^tna, 
etc.,  Ins.  Co.,  10  W.  Va.  546,  559. 

When  the  record  shows  affirmatively, 
that  the  supposed  error  of  the  court 
below  in  refusing  to  sustain  a  demurrer 
to  some  counts  in  a  declaration  could 
not  by  any  possibility  have  been  prej- 
udicial to  the  plaintiff  in  error,  such 
supposed  error  furnishes  no  ground  for 
a  reversal  in  the  appellate  court.  Mer- 
chants, etc..  Bank  v.  Evans,  9  W.  Va. 
373;  Hale  v.  W.  Va.  Oil,  etc.,  Co.,  11 
W.  Va.  236;  Nat.  Bank  v.  Kimberlands, 
16  W.  Va.  595;  Haigh  v.  L.  &  L.  Ass'n, 
19  W.  Va.  801. 

A  count  in  a  declaration  on  a  pro- 
tested bill  of  exchange,  which  does  not 
aver  presentment  and  demand  of  pay- 
ment, is  bad  on  demurrer,  and  it  is 
error  to  overrule  such  demurrer;  but 
an  appellate  court  will  not  reverse  a 
judgment  for  such  error,  if  the  pre- 
sentation and  demand  of  payment  is 
sufficiently  alleged  in  the  other  counts, 
and  no  injury  could  have  resulted  to 
the  defendant  therefrom.  Early  v. 
Preston,  1   Pat,   &  H.  228. 

To  a  declaration  in  assumpsit  con- 
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taining  two  counts,  the  defendant 
pleads  the  general  issue.  Afterwards 
he  files  two  additional  pleas  to  the  first 
count.  Upon  a  demurrer  to  these  pleas, 
the  circuit  court,  holding  both  of  them 
to  be  good,  enters  judgment  for  the 
defendant  upon  the  first  count.  At  a 
subsequent  day,  the  issue  is  tried  on 
the  second  count,  and  verdict  and-judg- 
ment  rendered  for  the  defendant  on 
that  count.  Upon  a  supersedeas,  the 
court  of  appeals  is  of  opinion  that  there 
was  error  in  overruling  the  demurrer. 
Held,  nevertheless,  the  defendant  is  en- 
titled to  the  benefit  of  the  verdict  and 
judgment  on  the  second  count.  Dunn 
V.  Price,  11  Leigh  203. 

When  a  demurrer  to  a  declaration  is 
overruled,  and  the  order  overruling  it 
shows  the  fact  that  nothing  was  al- 
leged by  the  demurrant  in  support  of 
his  demurrer,  and  final  judgment  is 
obtained  by  the  plaintiff  in  the  case, 
the  judgment  will  not  be  reversed  by 
reason  of  any  defect  in  the  declaration. 
Koontz  V,  Koontz,  47  W.  Va.  31,  34 
S.  E.  752. 

Improperly  Sustaining  Demurrer.— If 
there  are  common  counts  in  the  decla- 
ration, and  a  special  count  be  included, 
which  is  such  that  all  the  facts  al- 
leged in  it,  and  on  which  it  is  based, 
could  be  as'  well  proven  by  the  plain- 
tiff under  the  common  counts,  and  the 
court  improperly  sustains  a  demurrer 
to  such  special  count,  and  the  record 
shows,  that  at  the  trial  of  the  case  the 
plaintiff  in  point  of  fact  sustained  no 
injury  from  the  action  of  the  court 
in  sustaining  the  demurrer  to  the  spe- 
cial count,  the  appellate  court  will  not 
reverse  the  judgment  below  bepause  of 
such  error.  Moore  v.  Supervisors,  18 
W.  Va.  630. 

Where  two  counts  in  a  declaration 
in  an  action  for  personal  injuries  state 
in  detail  all  the  circumstances  con- 
nected with  the  occurrence,  and  there 
has  been  a  verdict  for  the  plaintiff, 
which  was  set  aside  on  a  demurrer  to 
the  evidence,  the  court  of  appeals  will 


not  reverse  the  judgment  of  the  trial 
court  sustaining  a  demurrer  to  another 
count  in  the  declaration  stating  the 
same  case  in  very  general  terms,  al- 
though the  counts  may  have  been  good 
If  there  was  error,  it  was  harmless. 
Childress  v.  Chesapeake  &  O.  Ry.  Co., 
94  Va.  186,  26  S.  E.  424. 

Where  a  cause  is  heard  on  its  merits 
and  all  the  material  allegations  of  the 
bill  are  denied  in  the  answer  and  are 
not  supported  by  proof,  the  fact  that 
a  demurrer  to  the  bill  was  sustained, 
is  not  error  to  the  prejudice  of  the 
appellant.  Tilden  v.  Maslin,  5  W.  Va. 
377. 

Declaration  being  held  bad  on  de- 
murrer, plaintiff,  by  amendment  and 
going  to  trial  on  the  merits,  waives 
his  objection.  Hopkins  v.  Richardson, 
9  Gratt.  485;  Darracott  v,  C.  &  O.  R. 
Co.,  83  Va.  288,  2  S.   E.  51L 

Refusal  to  Allow  Demurrer  to  Be 
Filed. — In  an  action  of  detinue  there 
are  two  counts  in  the  declaration.  The 
first  does  not  allege  property  in  the 
plaintiff.  The  second  does  allege  it 
The  court  refuses  to  allow  the  defend- 
ant .  to  demur  to  the  several  counts. 
The  jury  find  expressly  that  the  prop- 
erty is  the  property  of  the  plaintiff. 
Held,  if  the  first  count  is  defective, 
yet  the  second  being  good,  and  the 
jury  finding  that  the  property  was  the 
property  of  the  plaintiff,  the  defendant 
is  not  injured  by  the  refusal  of  the 
court  to  allow  the  demurrer  to  be 
filed,  and  it  is  no  cause  for  reversing 
the  judgment.  Binns  v,  Waddill,  32 
Gratt.  588. 

If  the  court  below  declines  to  enter- 
tain a  demurrer,  and  the  declaration 
is  good,  the  defendant  is  not  prejudiced 
thereby.  Coyle  v.  B.  &  O.  R.  Co.,  11 
W.  Va.  94. 

Failure  to  Pass  on  Demurrer. — Al- 
though a  demurrer  does  not  appear  to 
have  been  passed  upon,  if  the  appel- 
late court  is  of  opinion  that  it  ought 
to  have  been  overruled,  a  judgment 
for  the  plaintiff  will  not  be  reversed 
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Jones  V.  Stevenson,  5  Munf.  1;  Creel 
V.  Brown,  1  Rob.  265;  Dower  v.  Seeds, 
28  W.  Va.  113,  130. 

But  if  of  opinion  that  the  demurrer 
should  have  been  sustained,  the  decree 
will  be  reversed  and  the  cause  re- 
manded to  proceed  to  judgment  on  the 
demurrer  unless  the  plaintiff  amend  his 
declaration  on  leave  obtained  in  that 
court.  Creel  v.  Brown,  1  Rob.  265; 
Green  v.  Dulany,  2  Munf.  518. 

Failure  to  Consider  Answer. — While 
it  is  error  to  render  a  decree  without 
considering  the  answer,  yet  the  decree 
will  not  be  reversed  on  that  account, 
if  the  answer  would  not  have  changed 
the  result.  Linsey  v.  McGannon,  9 
W.  Va.  154. 

Failure  to  Consider  Exceptions  to 
Answer. — If  exceptions  to  an  answer 
are  not  well  founded,  it  is  not  ground 
to  reverse  a  decree,  that  they  were  not 
set  down  to  be  argued,  but  the  cause 
was  heard  and  decided  without  passing 
upon  them.  Goddin  v.  Vaughn,  14 
Gratt.   102. 

Failure  to  Join  Issue. — Though  an 
issue  be  not  made  up  on  a  special  plea, 
yet  if  the  evidence  to  sustain  it  was 
admissible  under  the  general  issue  and 
nonassumpsit  had  been  pleaded,  the 
appellate  court  ought  not  to  reverse 
a  judgment  on  a  verdict  for  such  irreg- 
ularity, when  all  the  evidence  is  certi- 
fied, and  sustains  the  verdict.  Douglass 
V.  Central  Land  Co.,  12  W.  Va.  502. 

It  is  not  reversible  error  that  there 
was  no  plea  or  issue  in  an  action  be- 
fore a  justice,  either  in  the  justice's 
court  or  on  appeal,  where  there  was  a 
full  trial  as  if  on  plea  and  issue.  White 
V.  Emblem,  43  W.  Va.  819,  28  S.  E. 
761. 

"In  the  case  of  Brown  v.  Cunning- 
ham, 2c.  W.  Va.  109,  it  was  held,  that 
*a  judgment  based  on  a  verdict  in  an 
action  of  ejectment  or  in  any  other 
action,  civil  or  criminal,  will  be  re- 
versed by  the  appellate  court  if  the 
record  shows  there  was  no  issue  made 
up  between  the  plaintiff  and  defendant 


by  the  pleadings  in  the  case.'  Again, 
in  the  case  of  State  v,  Brookover,  42 
W.  Va.  292,  26  S.  E.  174,  this  court 
held  that  'it  was  error  in  the  circuit 
court  to  hear  and  finally  determine  a 
controverted  case,  in  the  absence  of 
express  agreement  to  the  contrary, 
without  proper  pleas  filed  and  issues 
joinecf  thereon.'"  White  v.  Emblem, 
43  W.  Va.  819,  28  S.   E.  761. 

Refusal  to  Allow  Withdrawal  of 
Joinder  of  Issue. — The  court  of  appeals 
will  not  reverse  a  judgment  because 
the  court  below  refused  to  allow  de- 
fendant to  withdraw  his  joinder  of  is- 
sue and  demur  to  the  replication, 
where  the  latter  is  sufficient  in  law. 
Virginia  Fire  &  Marine  Ins.  Co.  v. 
Saunders,  86  Va.  969,  11  S.   E.  794. 

c.    Errors  in  Evidence. 
(1)    Admission. 

Generally. — If,  in  the  trial  of  a  case, 
a  court  admits  evidence  offered  by  the 
plaintiff  against  the  protest  of  the  de- 
fendant, ruling  improperly  that  such 
evidence  is  proper  testimony,  and 
there  is  a  verdict  and  judgment  against 
the  defendant,  the  appellate  court  will, 
when  the  question  is  properly  brought 
before  it,  presume  that  the  defendant 
was  prejudiced  by  such  improper  rul- 
ing of  the  court,  unless  it  appears  from 
the  record  affirmatively  that,  in  point 
of  fact,  the  defendant  could  not  have 
been  prejudiced  by  such  ruling;  and 
this  can  ordinarily  only  be  made  to 
appear  by  all  the  evidence  having  been 
certified,  and  the  appellate  court  being 
satisfied  that,  if  this  improper  evidence 
had  been  excluded,  the  plaintiflF's  case 
would  still  have  been  made  out  so 
clearly  that,  if  the  jury  had  found  a 
verdict  for  the  defendant,  the  court 
ought  to  set  aside  such  verdict  as  un- 
sustained  by  the  evidence,  or  contrary 
thereto.  Preston  v.  Harvey,  2  Hen. 
&  M.  55;  Southern  Mut.  Ins.  Co.  v. 
Trear,  29  Gratt.  255;  Steptoe  v.  Pol- 
lard, 30  Gratt.  689;  Payne  v.  Com.,  31 
Gratt.  855;  Gerst  v.  Jones,  32  Gratt. 
518;     Bernard    v.    Richmond,    etc.,    R. 
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Co.,  85  Va.  792,  8  S.  E.  785;  Johnson 
V.  Fry,  88  Va.  695,  12  S.  E.  973;  Elliott 
V,  Hutchinson,  8  W.  Va.  452;  Nease 
V.  Capehart,  15  W.  Va.  299;  Hall  v, 
Lyons,  29  W.  Va.  410,  1  S.  E.  582; 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8 
S.  E.  493;  Taylor  v.  Baltimore,  etc.,  R. 
Co.,  33  W.  Va.  39,  10  S.  E.  29;  State 
V.  Hull,  45  W.  Va.  767,  32  S.  E.  240. 

Where  the  illegal  evidence  is  ad- 
mitted against  the  objection  of  a  party, 
it  will  be  cause  for  setting  aside  the 
verdict,  unless  it  clearly  appear  that 
the  objecting  party  was  not  prejudiced 
thereby.  Dent  v,  Pickens,  34  W.  Va. 
240,  12  S.  E.  698. 

If  it  may  have  prejudiced  him, 
though  it  be  doubtful  whether  it  did 
or  not,  it  will  be  cause  for  reversal  of 
the  judgment.  Poindexter  v.  Davis,  6 
Gratt.  481;  Southern  Mut.  Ins.  Co.  v. 
Trear,  29  Gratt.  259;  Joyce  v.  Com., 
78  Va.  287;  State  v.  Kinney,  26  W. 
Va.  141;  Taylor  v.  Baltimore,  etc.,  R. 
Co.,  33  W.  Va.  39,  10  S.  E.  29;  Webb 
V.  Big  Kanawha,  etc.,  R.  Packet  Co., 
43  W.  Va.  800,  29  S.  E.  519;  State  v. 
Hull,  45  W.  Va.  767,  32  S.  E.  240. 

"It  is  a  well  settled  rule  of  this 
court,  that  where  illegal  evidence  has 
been  admitted,  the  judgment  must  be 
reversed,  as  it  can  not  be  said  what 
effect  the  illegal  evidence  may  have 
had  on  the  minds  of  the  jury.  South- 
ern Mut.  Ins.  Co.  V.  Trear,  29  Gratt. 
255,  and  authorities  there  cited."  Nor- 
folk &  W.  R.  Co.  V.  Briggs,  103  Va. 
105,  48   S.   E.   521. 

See,  however.  Travelers  Ins.  Co.  v. 
Harvey,  82  Va.  949,  5  S.  E.  553,  hold- 
ing that  where  the  appellate  court  can 
not  see  that  a  party  objecting  to  the 
admission  of  evidence  would  be  in- 
jured thereby,  it  will  not  reverse  a 
judgment  on  account  of  such  admis- 
sion, though  it  may  have  been  erro- 
neous, and  vice  versa. 

If  improper  testimony  in  favor  of 
the  prevailing  party  is  admitted  by  a 
justice,  and  it  be  doubtful  whether  the 
same  was   prejudicial  to  the  opposite 


party  or  not,  the  action  of  the  circuit 
court  in  awarding  a  new  trial  will  not 
be  reviewed  by  the  court  of  appeals. 
Michaelson  v.  Cautley,  45  W.  Va.  533, 
32  S.  E.  170. 

Where  the  evidence  offered  by  the 
defendant  does  not  tend  to  prove  any 
legal  defense  to  the  action,  the  court 
on  the  motion  of  the  plaintiff,  should 
exclude  it  from  the  jury;  and  if  it 
refuses  to  do  so,  the  appellate  court 
will  reverse  the  judgment  on  account 
of  such  refusal.  Spence  v.  Rose,  28 
W.  Va.  333. 

If  improper  evidence  is  permitted  to 
go  to  the  jury,  and  there  is  an  excep- 
tion thereto,  an  appellate  .  court  must 
reverse  the  judgment,  though  there 
was  other  evidence  as  to  the  same  fact, 
before  the  jury.  Poindexter  v.  Davis, 
6  Gratt.  481. 

If  the  evidence  presents  mixed  ques- 
tions of  law  and  fact,  material  to  the 
issue  involved,  about  which  two  rea- 
sonable men,  learned  in  the  law,  might 
differ  as  to  the  proper  determination 
thereof,  the  circuit  court  commits  no 
appealable  error  in  awarding  a  new 
trial.  Michaelson  v,  Cautley,  45  W. 
Va.  533,  32  S.  E.  170. 

Sufficient  Competent  Evidence.— A 
decree  appearing  plainly  right  from  the 
competent  evidence  in  the  case  will 
not  be  reversed  because  of  the  admis- 
sion of  incompetent  evidence.  Bank 
V.    Prager,    50   W.    Va.    660,   41    S.    E, 

363;     Payne    v.    Grant,    81    Va.    164; 
Thornton  v.  Gaar,  87  Va.  315,  12  S.  E. 

753;  Norfolk,  etc.,  R.  Co.  v.  Spratley, 

103    Va.    379,    49    S.    E.    502;    Ball    v. 

Kearns,  41   W.  Va.   657,  24  S.   E.   633; 

Watkins  v.   Wortman,  19  W.   Va.   78; 

Kimmel   v.    Shroyer,   28   W.   Va.    506; 

Ball  V.  Stewart,  41  W.  Va.  654,  24  S. 

E.  632. 
Where  a  decree  is  plainly  right,  the 

failure  of  the  circuit  court  to  dispose 

of  exceptions  to  incompetent  testimony 

is  not  sufficient  to  cause  the  reversal 

thereof.     Woods  v.  Stevenson,  43  W. 

Va.  149,  27  S.  E.  309;  Ball  v.  Stewart, 

41  W.  Va.  654,  24  S.  E.  632. 
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Aliter,  where  it  does  not  clearly  so 
appear.  Kimmel  v.  Shroycr,  28  W. 
Va.  506. 

Where  a  case  is  tried  by  the  court 
in  lieu  of  a  jury,  it  is  not  reversible 
error  for  the  court  to  hear  illegal 
evidence,  but  in  such  case  the  court 
will  simply  inquire  whether  or  not 
there  is  sufficient  competent  evidence 
in  the  record,  treating  the  plaintiff  in 
error  as  a  demurrant  to  the  evidence, 
to  sustain  the  judgment;  and,  unless 
the  judgment  is  plainly  erroneous,  the 
appellate  court  will  affirm  it.  Nutter 
V.  Sydenstricker,  11  W.  Va.  535;  Claf- 
lin  V.  Steenbock,  18  Gratt.  842;  State 
V.  Denoon,  34  W.  Va.  139,  11  S.  E. 
1003. 

Incompetent  and  inadmissible  testi- 
mony will  not  reverse  a  decree  where 
the  uncontroverted  facts  in  the  bill  are 
sufficient  to  sustain  it.  'Talbott  v. 
Woodford,  48  W.  Va.  449,  37  S.  E. 
580. 

Although  improper  evidence  was  ad- 
mitted; e.  g.,  that  plaintiff  was  a  widow 
and  had  six  children,  nevertheless  if 
it  appears  that  the  damages  found  by 
the  jury  are  not  in  excess  of  what  was 
fully  warranted  by  the  legitimate  evi- 
dence, it  is  not  error  for  which  the 
judgment  will  be  reversed.  Moore  v. 
Huntington,  31  W.  Va.  842,  8  S.  E. 
612.  So  a  judgment  will  not  be  re- 
versed on  account  of  the  admission 
of  the  illegal  evidence,  where  conclu- 
sive evidence  to  the  same  point  is 
afterwards  adduced.  Preston  v.  Har- 
vey, 2  Hen.  &  M.  55. 

When  a  case  is  tried  by  a  court  in 
lieu  of  a  jury,  it  is  not  an  error,  for 
which  the  appellate  court  will  reverse, 
to  hear  illegal  testimony,  if  there  be 
enough  legal  testimony  to  justify  the 
judgment  State  v,  Thacker  Coal  & 
Coke  Co.,  49  W.  Va.  140,  38  S.  E.  539; 
Abrahams  v.  Swann,  18  W.  Va.  274. 

Where  a  copy  of  a  paper  has  been 
properly  introduced  in  evidence,  the 
admission  of  another  copy  of  the  same 
paper  is  no  ground  for  reversing  the 


judgment.  Corbctt  v.  Nutt,  18  Gratt 
624. 

The  protest  of  a  negotiable  instru- 
ment being  sufficient  to  bind  the  en- 
dorser, though  parol  evidence  in  aid  of 
it  is  inadmissible,  yet  its  admission  is 
no  ground  for  reversing  the  judgment, 
not  being  prejudicial  to  the  defendant 
Stainback  v.  The  Bank  of  Virginia,  11 
Gratt.  260. 

Other  Evidence  on  Same  Point  Re- 
ceived without  Objection. — The  error 
in  improperly  permitting  a  witness  to 
answer  a  question  which  was  objected 
to  is  harmless,  where*  other  evidence 
on  the  identical  point  was  subsequently 
received  without  objection.  Virginia, 
etc.,  R.  Co.  V.  Bailey,  103  Va.  205,  49 
S.  E.  33;  Norfolk  R.,  etc,  Co.  v.  Sprat- 
ley,  103  Va.  379,  49  S.  E.  502. 

Admitted  under  Immaterial  Issues.— 
The  admission  of  improper  evidence 
under  an  immaterial  issue  is  no  ground 
for  reversal.  Richardson  v.  Justices, 
11  Gratt.  190. 

Admitted  under  Proper  Instructions. 
— Although  evidence  was  improperly 
admitted  yet  if  the  court  had  properly 
instructed  the  jury,  to  find  as  they 
did,  it  could  not  have  prejudiced  the 
appellant  and  hence  is  not  ground  for 
reversal.  Early  v.  Wilkinson,  9  Gratt 
68. 

Improper  Admission  of  Expert's 
Opinion. — A  judgment  will  not  be  re- 
versed simply  because  an  expert  has 
been  improperly  allowed  to  give  his 
opinion  upon  a  matter  of  common 
knowledge.  It  is  harmless  error. 
Lane,  etc.,  Co.  v.  Bauserman,  103  Va. 
146,  48  S.  E.  857;  McCue's  Case,  103 
Va.  870,  49  S.  E.  623, 

Papers  Properly  Admissible  for  Any 
Purpose. — Where  a  paper  is  offered  in 
evidence  to  the  jury,  and  a  general  ob- 
jection was  made  to  its  being  read, 
and  the  objection  is  overruled,  the  ap- 
pellate court  will  not  hold  such  ruling 
to  be  error,  if  such  paper  could  be 
properly  read  as  evidence  for  any  pur- 
pose. Stansbury  v,  Stansbury,  20  W. 
Va.  23. 
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Where  Exclusion  Could  Not  Have 
Changed  Result.— Where  illegal  evi- 
dence is  admitted  against  the  objec- 
tions of  a  party,  it  will  be  presumed 
that  it  prejudices  such  party;  and  if 
it  may  have  prejudiced  him,  though  it 
be  doubtful  whether  it  did  or  not,  it 
will  be  cause  for  the  reversal  of  the 
judgment;  but,  if  it  clearly  appear  that 
it  could  not  have  changed  the  result 
if  it  had  been  excluded,  it  will  not  be 
cause  for  reversing  the  judgment. 
State  V.  Hull,  45  W.  Va.  767,  32  S.  E. 
240;  Hannum  v.  Hill,  52  W.  Va.  166, 
43  S.  E.  223;  Flowers  v,  Fletcher,  40 
W.  Va.  103,  20  S.  E.  870. 

Where  Evidence  Did  Not  Influence 
Verdict. — A  judgment  ought  not  to  be 
reversed  on  the  ground  that  improper 
evidence  offered  to  the  jury  by  the 
appellant,  was  admitted  by  the  infe- 
rior court,  where  it  appears  that  such 
evidence  did  not  influence  the  verdict. 
Faulcon  v.  Harriss,  2  Hen.  &  M.  550. 

In  assumpsit  for  money  lent  and 
paid,  the  issues  being  "nonassumpsit," 
and  "the  statute  of  limitations,"  and 
the  verdict  being  for  the  defendant 
on  the  last  plea  alone  the  admission 
of  imprc^er  evidence  having  reference 
to  the  issue  on  the  first  plea  only,  and 
which  could  have  no  influence  on  the 
issue  on  the  last  plea,  is  not  ground 
for  reversing  the  judgment.  Johnson 
V.  Jennings,  10  Gratt.  1. 

Where  two  matters  are  submitted  to 
a  jury,  one  of  them  improperly,  and 
the  evidence  given  is  pertinent  alone 
to  that  improperly  submitted,  such  im- 
proper submission  to  the  jury,  and  the 
evidence  thereon,  will  not  affect  the 
verdict  on  the  matter  properly  before 
the  jury,  where  the  matters  are  dis- 
tinct, and  it  appears  that  such  improper 
submission  and  evidence  did  not  con- 
fuse the  jury,  or  operate  to  the  preju- 
dice of  the  party  upon  the  issue 
properly  before  the  jury.  Miller  v. 
White,  46  W.  Va.  67,  33  S.  E.  332. 

It  is  not  error  sufficient  to  reverse 
a  judgment    for   the    circuit   court   to 


admit  improper  testimony  temporarily, 
and  then  instruct  the  jury  to  disregard 
it,  unless  it  is  apparent  from  the  other 
evidence  in  the  case  that  the  party 
complaining  was  prejudiced  by  the  ad- 
mission of  such  improper  testimony. 
Moore  v.  Harper,  42  W.  Va.  39,  24  S. 
E.  633. 

A  party  in  whose  favor  the  verdict 
is  found  on  all  points  is  not  prejudiced 
by  rulings  of  the  trial  court  upon  the 
admission  of  evidence.  Wash.,  etc.,  R. 
Co.  V,  Alexandria,  98  Va.  344,  36  S.  E. 
385;  Chapman  v.  Real  Estate  Co.,  96 
Va.  177,  31  S.  E.  74. 

If  a  party  objects  to  the  introduction 
of  evidence  which  is  admitted,  and  af- 
terwards introduces  the  same  evidence 
himself,  it  is  not  ground  for  reversing 
the  judgment  although  the  evidence 
objected  to  was  incompetent.  New 
York  L.  Ins.  Co.  v,  Taliaferro,  95  Va. 
522,  28  S.  E.  879. 

(2)    Exclusion. 

Generally.— The  converse  of  the 
proposition  as  to  the  admission  of  evi- 
dence is  eqr^lly  true;  that,  to  author- 
ize the  reversal  of  a  judgment  for 
refusing  to  admit  relevant  testimony, 
not  only  must  the  evidence  be  relevant, 
but  it  must  be  of  such  a  nature  that 
its  rejection  may  have  prejudiced  the 
party  offering  it.  If  he  may  have  been 
so  prejudiced,  even  though  it  be  doubt- 
ful whether  in  fact  he  was  or  not, 
that  is  sufficient  ground  for  reversing 
the  judgment.  Kerr  v.  Lunsford,  31 
W.  Va.  659,  8  S.  E.  493;  Bartlett  v, 
Patton,  33  W.  Va.  71,  10  S,  E.  21; 
Nease  v.  Capehart,  15  W.  Va.  299; 
Bernard  v,  Richmond,  etc.,  R.  Co.,  85 
Va.  792,  8  S.  E.  785;  George  v,  Pilcher, 
28  Gratt.  299. 

It  must  be  manifest  from  the  record 
that,  notwithstanding  such  misruling, 
the  party  complaining  could  not  have 
been  prejudiced  thereby,  and  that  the 
verdict  conforms  to  the  substantial 
justice  of  the  case.  Krell  Piano  Co.  v. 
Kent,  39  W.  Va.  294,  19  S.  E.  409. 

Generally  where  the  court  below  ex- 
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eludes  evidence,  adduced  by  a  party, 
from  a  jury,  or  refuses  to  admit  evi- 
dence offered  by  a  party,  and  such 
party  excepts  to  such  action  of  the 
court,  the  appellate  court  will  not  re- 
verse the  judgment  of  the  court  below 
for  such  action,  unless  it  can  be  seen 
from  the  record,  that  the  evidence,  so 
excluded  or  rejected,  was  relevant  to 
the  issue,  and  that  such  party  may 
have  been  prejudiced  by  the  exclusion 
of  such  evidence.  Bowyer  r.  Seymour, 
13  W.  Va.  12. 

Where  the  court  below  has  rejected 
evidence  offered  in  support  of  a  plea 
which  it  had  received,  if  an  appellate 
court  shall  regard  the  plea  as  naught, 
it  will^  on  this  ground  alone,  hold  that 
there  was  no  error  in  rejecting  the 
evidence,  without  considering  the 
other  objections  to  it.  Wilson  v. 
Spencer,  11  Leigh  261. 

The  exclusion  of  evidence  tending 
to  show  that  it  was  not  the  duty  of  a 
conductor  to  do  a  particular  act  can 
not  be  prejudicial  when  followed  by  an 
instruction  which  states  that,  as  a  mat- 
ter of  law,  such  duty  devolved  upon 
him.  Virginia,  etc.,  R.  Co.  v.  Bailey, 
103  Va.  205,  49  S.  E.  33. 

If  the  circuit  court,  by  reason  of  a 
too  rigid  adherence  to  the  technical 
rules  of  procedure,  excludes  the  proper 
cross  examination  of  a  claimant  of 
property  in  controversy  from  the  con- 
sideration of  the  jury,  the  judgment 
will  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  awarded,  unless  the 
evidence,  taken  as  a  whole,  including 
the  excluded  evidence,  plainly  and  de- 
cidedly preponderates  in  favor  of  the 
verdict  and  does  not  involve  the  cred- 
ibility of  contradicting  witnesses. 
Wagoner  v.  laeger,  49  W.  Va.  61,  38 
S.  E.  528. 

Afterwards  Introduced.  —  Although 
the  trial  court  may  have  refused  to 
permit  a  proper  question  to  be  an- 
swered by  a  witness,  its  ruling  will  not 
be  reversed  where  it  appears  that,  at 
a   subsequent   stage   of   the    trial,   the 


facts  sought  to  be  elicited  by  the  ques- 
tion were  brought  out,  and  no  preju- 
dice resulted  from  the  refusal.  Crescent 
Horseshoe  Co.  v.  Eynon,  95  Va.  151, 
27  S.  E.  935. 

A  new  trial  will  not  be  granted  for 
refusal  to  permit  certain  evidence  to 
be  introduced  when  substantially  the 
same  evidence  was  received,  without 
objection,  at  a  later  stage  of  the  trial. 
Worrell  v.  Kinnear  Co.,  103  Va.  719, 
49  S.  E.  988. 

When  evidence  is  rejected  under 
specifications  of  grounds  of  defense, 
but  is  received  under  the  general  issue, 
the  defendant  is  not  prejudiced 
thereby.  Worrell  v.  Kinnear  Co.,  103 
Va.  719,  49  S.  E.  988. 

Other  Sufficient  Evidence.— Where 
evidence  is  improperly  rejected,  and 
such  evidence  tends  to  prove  an  item 
which  may  or  may  not  have  been  taken 
into  account  by  the  jury  in  fixing  the 
amount  in  their  verdict,  and  it  is  mani- 
fest and  plain  that  outside  of  such 
item,  under  the  evidence,  there  was 
ground  for  finding  a  verdict  for  at 
least  the  amount  found  by  the  jury, 
and  a  new  trial  is  refused  by  the  court 
below,  the  court  of  appeals  will  not 
for  that  cause  reverse  the  judgement. 
Bartlett  v,  Patton,  33  W.  Va.  71,  10 
S.  E.  21. 

Though  the  chancellor  has  errone- 
ously excluded  evidence,  yet  if  the 
court  of  appeals  upon  full  considera- 
tion of  all  the  evidence,  including  that 
excluded,  sees  no  error  in  the  decree 
appealed  from,  it  will  affirm  it.  Rorer 
Iron  Co.  V,  Trout,  83  Va.  397,  2  S.  E. 
713. 

Exclusion  of  the  deposition  of  de- 
fendant in  regard  to  matters  covered 
by  allegations  of  his  answers,  which 
are  responsive  to  the  bill,  is  harmless 
error,  the  answer  being  itself  evidence. 
Smith  V.  Smith,  92  Va.  696,  24  S.  E. 
280. 

In  Sawyers  v.  Com.,  88  Va,  356,  13 
S.  E.  708,  it  was  held  that  the  evidence 
so  clearly  established  defendant's  guilt, 
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that  an  erroneous  ruling  excluding  evi- 
dence offered  to  impeach  one  of  com- 
monwealth's witnesses,  was  no  ground 
for  reversal. 

Questions. — Where  a  question  is  ob- 
jectionable, but  the  answer  is  so  in- 
definite and  uncertain  that  the  appellant 
could  not  have  been  injured  by  it,  the 
decree  will  not  be  reversed  therefor. 
Bullington  v.  Newport  News,  etc.,  R. 
Co.,  32  W.  Va.  436,  9  S.  E.  876. 

Prejudice  Must  Be  Shown  by  Excep-^ 
tions. — If  a  bill  of  exceptions  to  the 
ruling  of  the  trial  court  allowing  or 
refusing  to  allow  a  question  to  be  an- 
swered by  a  witness,  fails  to  give  the 
answer  of  the  witness,  or  what  is  ex- 
pected to  be  proved  by  him,  the  appel- 
late court  can  not  determine  the 
relevancy,  admissibility,  or  value  of  the 
answers,  and  the  exception  will  not  be 
considered.  Childress  v.  Chesapeake 
&  O.  R.  Co.,  94  Va.  186,  26  S.  E.  424; 
Nease  v.  Capehart,  15  W.  Va.  299. 

Where  a  question  is  not  ailowed  to 
be  answered  by  a  witness,  and  the 
question  does  not  itself  import  that 
its  answer  will  prove  a  fact  material, 
and  it  does  not  otherwise  so  appear, 
the  refusal  to  allow  it  to  be  answered 
will  not  be  ground  of  reversal.  Jack- 
son V.  Hough,  38  W.  Va.  236,  18  S.  K. 
575. 

The  party  complaining  in  the  appel- 
late court  of  the  rejection  of  evidence 
by  the  court  below  must  state  the  facts 
or  evidence  in  his  bill  of  exceptions, 
from  which  it  must  appear  affirmatively 
to  the  appellate  court  that  he  was 
prejudiced  by  the  rejection  of  the  evi- 
dence. Taylor  v.  Boughner,  16  W.  Va. 
327. 

Where  there  is  an  exception  to  the 
ruling  of  the  trial  court,  for  allowing  i 
or  refusing  to  allow  a  question  to  be  | 
answered  by  a  witness,  and  it  does  j 
not  appear  what  the  answer  was,  or  ' 
what  was  expected  to  be  proved  by  j 
him,  an  appellate  court  will  not  con-  , 
sider  the  exception,  as  it  can  not  de- 
termine the  relevancy,  admissibility,  or  | 


value  of  the  answer  or  expected  answer. 
If  the  question  alone  show  that  its 
answer  must  be  material,  and  it  is  re- 
fused, it  is  different.  If  an  answer  is 
stricken  out,  it  must  appear,  else  it 
will  not  be  considered.  Kay  v.  Glade 
Creek,  etc.,  R.  Co.,  47  W,  Va.  467,  35 
S.  E.  977. 

Where  a  stenographic  report  of  evi- 
dence is  made  part  of  the  certificate 
of  evidence  upon  a  motion  for  a  new 
trial,  and  it  shows  objections  to  ques- 
tions or  evidence  and  rulings  of  the 
court  thereon,  and  that  such  rulings 
were  excepted  to,  and  the  particular 
question  or  evidence  complained  of  is 
specified  distinctly  in  the  motion  for 
a  new  trial,  or  in  an  assignment  of 
error,  or  in  brief  of  counsel  so  that  the 
appellate  court  can  readily  and  safely 
find  the  particular  question  or  evidence 
to  which  the  exception  relates,  the  ap-. 
pellate  court  will  consider  the  matter 
excepted  to,  though  there  is  no  formal 
bill  of  exceptions  thereto;  but  such 
matter  will  not  be  considered  without 
such  specifications,  even  though  such 
report  of  evidence  notes  such  objec- 
tion and  exception.  Kay  v.  Glade 
Creek,  etc.,  R.  Co.,  47  W.  Va.  467,  35 
S.  E.  973.  See  the  title  BILL  OF  EX- 
CEPTIONS. 
(3)   Variance. 

In  an  action  of  debt,  the  declaration 
declares  on  a  note,  dated  August  9, 
1884,  the  case  is  tried  on  the  plea  of 
nil  debet  and  the  court  against  the  ob- 
jection of  the  defendant  permits  the 
plaintiff  to  read  in  evidence  a  note 
dated  August  9,  1883.  Held,  the  vari- 
ance between  the  note  declared  on  and 
the  one  admitted  in  evidence  is  fatal, 
and  the  action  of  the  court  was  erro- 
neous. Damarin  v.  Young,  27  W.  Va. 
436.     See  the   title   VARIANCE. 

d.    Errors  Occurring  at  the  Trial. 

Rejection  of  Qualified  Juror. — Where 
a  disqualified  juror  is  put  on  a  jury, 
it  is  of  course  error,  but,  where  a 
qualified  juror  is  improperly  rejected, 
it  is  a  wholly  different  thing.     In  such 
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case  the  man  taking  his  place  is  quali- 
fied and  unexceptionable  and  a  judg- 
ment will  not  be  reversed  for  such 
cause,  the  appellant  not  being  preju- 
diced. Thompson  v.  Douglass,  35  W. 
Va.  337,  13  S.  E.  1015. 

Allowing  Defendant  to  Have  AfiBrm- 
ative  of  Issue. — Though  the  order  di- 
recting the  issue  be  irregular,  still  such 
irregularity,  as  to  giving  the  defend- 
ant the  affirmative  upon  the  trial  of 
the  issue,  not  being  to  his  prejudice, 
he  can  not  be  heard  to  complain 
thereof  in  the  appellate  court.  Ogle 
V.  Adams,  12  W.  Va.  213. 

Denial  of  Right  to  Open  and  Con- 
clude.— The  denial  of  the  right  to  open 
and  conclude  the  argument  is  error 
for  which  the  judgment  will  be  re- 
versed unless  it  clearly  appears  from 
the  record  that  he  could  not  have  been 
prejudiced  thereby.  Sammons  v.  Haw- 
vers,  25  W.  Va.  678.  See,  however, 
Steptoe  V,  Harvey,  7  Leigh  501. 

Unless,  however,  the  party  aggrieved 
makes  a  motion  for  a  new  trial  in  the 
court  below,  and,  on  its  being  over- 
ruled, excepts,  he  will  be  deemed  to 
have  waived  his  objections.  Sammons 
V.   Hawvers,  25  W.  Va.  678. 

Though  it  has  been  decided  that 
where  general  issue  is  not  pleaded,  but 
special  matter,  the  proof  of  which  rests 
on  defendant,  it  may  be  proper  for 
trial  court  to  allow  his  counsel  to  be- 
gin and  conclude  the  argument,  yet 
the  failure  of  that  court  to  allow  him 
to  do  so,  will  not  suffice  for  appellate 
court  to  set  aside  the  verdict,  unless 
it  appears  that  the  verdict  is  contrary 
to  the  evidence,  the  same  being  certi- 
fied. Valley  Mut.  Life  Ass'n  v.  Tee- 
wait,  79  Va.  421. 

Refusing  Oyer  of  Bond. — It  is  not 
error  to  the  appellant's  prejudice,  for 
the  lower  court  to  refuse  oyer  of  a 
bond,  if  afterwards  the  oyer  is  allowed, 
when  craved  a  second  time.  Vandiver 
V.  Hyre,  5  W.  Va.  414. 

Refusal  of  View.— The  appellate 
court  can  not  reverse  the  judgment  for 


the   refusal    of    the    court    below    to 
I  send  the  jury  to  view  the  premises,  un- 
i  less   it   appears   from   the   record  that 
I  a   view    was    necessary   to   a  just   de- 
cision.    B.    &    O.    R.    Co.    V.    Polly, 
Woods  &  Co.,  14  Gratt.  447, 

Remarks  of  Judge  to  Jury. — Where 
the  court,  on  the  trial  of  an  issue, 
makes  a  remark  calculated  to  prej- 
udice the  minds  of  the  jury  against 
the  defendant,  but  at  the  same  time 
tells  the  jury,  that  the  remark  has 
nothing  to  do  with  the  cause,  and 
ought  not  to  influence  their  verdict; 
and  a  verdict  is  rendered  for  the  plain- 
tiff; it  was  held  that  such  remark  was 
no  ground  for  reversing  the  judgment 
on  the  verdict.  Brooks  v.  Calloway, 
12  Leigh  466, 

Statements  of  the  court  in  the  pres- 
ence of  the  jury  on  immaterial  points 
or  such  as  can  not  operate  injury  to 
the  appellants  though  improper  are 
not  error  for  which  the  appellate 
court  will  reverse  a  judgment.  New- 
lin  V.  Beard,  6  W.  Va.  110, 

Where  there  is  some  evidence  tend- 
ing to  prove  a  material  point  in  a 
cause,  it  is  a  legitimate  subject  of 
argument,  although  the  court  may 
have  excluded  other  evidence  on  the 
same  point;  and  the  statement  of  the 
trial  judge,  in  the  presence  of  the  jury, 
that  he  had  improperly  rejected  the 
excluded  evidence,  without  then  ad- 
mitting it,  could  not  have  prejudiced 
the  other  party.  Richmond  Ice  Co.  v. 
Crystal  Ice  Co.,  103  Va.  465,  49  S.  E. 
650. 

Where  an  indictment  consists  of 
two  counts,  each  of  which  is  sufficient 
as  an  indictment  for  simple  larceny, 
the  defendant  can  not  require  the  state 
to  elect  and  try  him  on  one  count  only, 
unless  it  appears,  that  the  counts 
charge  separate  and  distinct  offenses. 
In  a  case  tried  on  such  an  indictment, 
after  the  jury  had  returned  a  general 
verdict  of  guilty,  the  court,  upon  be- 
ing asked  by  the  defendant  to  have  the 
jury  polled  as  to  whether  the  verdict 
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applied  to  both  counts,  stated  to  the 
jury:  "I  suppose  you  meant  to  find  the 
prisoner  guilty  on  both  counts,"  and 
then  directed  the  poll  to  be  taken. 
Held:  this  was  not  error,  which  could 
have  prejudiced  the  defendant  in  this 
particular  case,  and  is  no  ground  for 
reversing  the  judgment.  State  v. 
Halida,  28  W.  Va.  499. 

Where  the  trial  judge,  during  the 
progress  thereof,  in  overruling  ob- 
jections to  the  admission  of  testimony, 
expresses  an  opinion  as  to  the  ma- 
terial facts  in  issue,  in  the  presence 
and  hearing  of  the  jury,  so  prejudi- 
cial that  the  error  can  not  be  cured 
otherwise  than  by  granting  the  party 
injured  thereby  a  new  trial,  in  case  the 
verdict  is  against  him,  notwithstand- 
ing such  opinion  was  not  objected  to 
at  the  time  it  was  so  expressed,  it 
may  be  taken  advantage  of  on  the 
hearing  of  a  motion  for  a  new  trial, 
and  if  the  motion  is  overruled,  and 
proper  exceptions  taken,  the  judg- 
ment will  be  reversed,  and  a  new  trial 
awarded  for  such  error  alone.  Neill 
V.  Rogers  Bros.  Produce  Co.,  38  W. 
Va.  228,  18  S.  E.  563. 

Jury  Usurping  Functions  of  Court. 
— Where  it  is  proper  that  the  court, 
and  not  the  jury,  should  pass  on  a 
matter,  and  find  thereon,  but  a  jury 
finds  upon  it  and  the  court  renders 
judgment,  if  the  judgment  is  the  same 
as  the  court  should  have  rendered  if 
it  had  expressly  found  on  such  matter, 
this  error  is  harmless,  and  not  cause 
for  reversal.  Miller  v.  White,  46  W. 
Va,  67,  33  S.  E.  332. 

Reading  to  the  Jury  from  Law 
Books. — Reading  from  law  books  to 
the  jury  is  not  error  for  which  the 
judgment  will  be  reversed  at  least 
where  they  are  read  before  instruc- 
tions are  given,  or  if  read  after  they 
are  given,  if  not  in  conflict  therewith. 
Bloyd  V.  Pollock,  27  W.  Va.  75,  142. 

Whether  counsel,  in  argument  be- 
fore a  jury,  shall  read  law  from  law 
books   and   reported    cases,  and   com- 


ment thereon,  is  within  the  discretion 
of  the  court,  subject  to  review  in  case 
of  abuse  of  discretion.  If  the  lavr 
read  be  good  law,  and  relevant  to  the 
case,  it  is  clearly  not  a  ground  of  er- 
ror. If  bad  law,  or  irrelevant  to  the 
case,  and  calculated  to  mislead  the 
jury,  yet,  if  the  court  has  given  in- 
structions correctly  stating  the  law  on 
the  subject,  it  would  not  be  reversible 
error;  but,  in  the  absence  of  such  in- 
structions to  counteract  the  danger,  it 
would  be  reversible  error.  Gregory  v. 
Ohio  River  R.  Co.,  37  W.  Va.  606,  16 
S.  E.  819. 

Remarks  of  Counsel.— Where  the  re- 
marks of  counsel  in  the  closing  argu- 
ment, as  to  the  result  of  a  former  trial 
of  the  case,  were  not,  in  view  of  the 
instructions  of  the  court  on  the  sub- 
ject, prejudicial  to  the  plaintiffs  in  er- 
ror, the  judgment  will  not  be  reversed. 
Taylor  v.  Mallory,  96  Va.  18,  30  S.  E. 
472. 

Counsel  necessarily  must  be  allowed 
considerable  latitude  in  the  argument 
of  a  case,  and,  unless  the  court  in  a 
felony  trial  permits  counsel  for  the 
state  to  so  far  transgress  the  rule  of 
propriety  as  clearly  to  prejudice  the 
prisoner,  the  judgment  will  not  be  re- 
versed because  of  improper  remarks 
by  counsel  made  to  the  jury  in  argu- 
ment. State  V.  Shawn,  40  W.  Va.  1, 
20  S.  E.  873. 

Where  a  criminal  trial  is  in  other 
respects  fair,  a  verdict  of  conviction 
will  not  be  set  aside  by  this  court  for 
improper  remarks  of  counsel,  where  it 
is  plainly  warranted  by  the  evidence  in 
the  case  under  the  law,  and  no  other 
verdict  could  have  been  found  without 
misconduct  by  the  jury.  State  v. 
Shawn,  40  W.  Va.  1,  20  S.  E.  873. 

In  order  to  authorize  the  court  of 
appeals  to  revise  errors  predicated 
upon  the  abuse  by  counsel  of  the  priv- 
ilege of  argument,  it  should  be  made 
to  appear  that  the  party  asked  for,  and 
was  refused  an  instruction  to  the  jury 
to  disregard  the    unauthorized     state- 
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ments  of  the  counsel.  Landers  v. 
Ohio  River  R.  Co.,  46  W.  Va.  492,  33 
S.  E.  296. 

Court  Answering  Question  without 
Notifying  Counsel. — A  judgment  other- 
wise correct  will  not  be  reversed  be- 
cause the  court  answered  a  question 
propounded  by  the  jury,  without  no- 
tifying counsel.  Buntin  v,  Danville, 
93  Va.  200,  212,  24  S.  E.  830. 

Refusal  to  Sign  Bill  of  Exceptions. 
— The  court  of  appeals  will  not  reverse 
a  judgment,  on  the  ground  that  the 
court  below  refused  to  sign  and  seal  a 
bill  of  exceptions  to  its  opinion  over- 
ruling a  motion  for  a  new  trial,  if  the 
weight  of  evidence  exhibited  supports 
the  verdict.  Shanks  v.  Fenwick,  2 
Munf.  478.  See  the  title  BILL  OF 
EXCEPTIONS. 

Disregard  by  Court  of  One  of  lu 
Own  Rules.— The  disregard  by  a  cir- 
cuit court  of  a  rule  adopted  by  itself 
for  the  regulation  of  the  practice  there 
is  not  ground  of  reversal.  Hudson  v. 
Kline,  9  Gratt.  379. 

e.   Errors  in  Instructions. 
(1)   Giving. 

General  Rule.— It  is  well  settled  that 
the  accused  has  a  right  to  a  full  and 
correct  statement  by  the  court  of  the 
law  applicable  to  the  evidence  in  his 
case,  and  that  any  misdirection  by  the 
court,  in  point  of  law,  on  matters  ma- 
terial to  the  issue,  is  ground  for  a  new 
trial.     Honesty  v.  Com,  81   Va.  283. 

If  a  misdirection  or  other  mistake 
of  the  court  appear  in  the  record,  it 
must  be  presumed  that  it  aflFected  the 
verdict  of  the  jury,  and  is  therefore  a 
ground  for  which  the  judgment  musi 
be  reversed,  unless  it  plainly  appears 
from  the  whole  record  that  the  error 
did  not.  and  could  not,  have  aflFected 
the  verdict.  Kimball  v.  Borden,  95  Va. 
203,  28  S.  E.  207;  Edmunds  v.  Harper, 
31  Gratt.  637;  Dinges  v.  Branson,  14 
W.  Va.  100;  Danville  Bank  v.  Wad- 
dill,  27  Gratt.  448;  Rich.  Ry.,  etc.,  Co. 
v.  Garthright,  92  Va.  627,  24  S.  E.  267; 
Clay  V.  Robinson,  7  W.  Va.  348;  Ward 


t\  Ward,  47  W.  Va.  766,  35  S.  E.  873; 
Fields  V,  Grcnils,  89  Va,  606,  16  S,  E. 
880;  State  v.  Douglass,  28  W.  Va.  297; 
Sheppard  v.  Ins.  Co.,  21  W.  Va.  368; 
Vaughn  v.  Com.,  85  Va.  671,  8  S.  E. 
584. 

"Any  instruction  calculated  to  mis- 
lead the  jury,  whether  it  arises  from 
ambiguity  or  any  other  cause,  ought 
to  be  avoided;  and  if  given,  it  will 
oblige  the  appellate  court  to  reverse 
the  judgment."  4  Minor's  Insts.,  Part 
1,  1878,  p.  876;  Gordon  v.  Richmond, 
83  Va.   436,  2  S.  E.  727. 

An  erroneous  instruction  on  a  ma- 
terial point  is  presumed  to  be  to  the 
prejudice  of  the  party  appealing, 
against  whom  it  is  given,  and  will 
cause  reversal,  unless  it  clearly  ap- 
pears from  the  record  that  it  was 
harmless.  Osborne  v,  Francis,  38  W. 
Va.   312,   18  S.   E.  591. 

"The  appellate  court  will  rarely  un- 
dertake to  say  that  the  verdict  of  the 
jury  would  not  have  been  different  if 
the  erroneous  instruction  had  not 
been  given,  and  that,  therefore,  al- 
though the  instruction  given  the  jury 
is  held  to  be  erroneous,  the  verdict  and 
judgment  ought  to  stand.  It  would 
not,  except  in  a  very  plain  case." 
Lucas  V.  Clafflin,  76  Va.  269. 

When  an  appellate  court  is  of  opin- 
ion that  an  instruction  given  to  the 
jury  by  the  court  below  is  erroneous, 
the  appellate  court  can  not  undertake 
to  determine  that  the  verdict,  notwith- 
standing the  erroneous  instruction,  is 
right  upon  the  evidence,  and  therefore 
to  aflfirm  the  judgment.  But  the  judg- 
ment must  be  reversed  and  the  cause 
remanded  for  a  new  trial.  Wiley  v. 
Givens,  6  Gratt.  277. 

It  is  error  in  a  court,  in  a  case  of 
felony,  to  give  to  the  jury  instructions 
which  are  not  relevant  to  the  evi- 
dence, and  which  may  mislead  the 
jury  to  the  prejudice  of  the  defend- 
ant.   State  V.  Abbott,  8  W.  Va.  741. 

Where  the  instructions  given  in  be- 
half of  plaintiff  are  erroneous,  and  con- 
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tradictory  to  instructions  given  in 
behalf  of  defendant,  judgment  in  favor 
of  plaintiff  will  be  reversed.  Barnett 
V,  Boone  Lumber  Co.,  43  W.  Va.  441, 
27  S.  E.  209. 

Opinion  as  to  Evidence. — It  is  fun- 
damental that,  where  the  evidence  is 
parol,  any  opinion  given  by  the  court 
as  to  the  weight,  effect  or  sufficiency 
of  the  evidence  submitted  to  the  jury, 
or  any  assumption  of  a  fact  as  proved, 
is  an  invasion  of  the  province  of  the 
jury;  and  is  reversible  error.  Cornett 
V,   Rhudy,  80  Va.   710. 

The  giving  of  erroneous  instructions 
bearing  upon  the  weight  and  value  of 
certain  testimony,  when  the  evidence 
is  contradictory,  is  cause  for  reversal. 
Ward  V.  Brown,  53  W.  Va.  230,  44  S. 
E.  488. 

Where  Error  Could  Not  Have  Been 
PrejudiciaL— Judgment  will  not  be  re- 
versed for  giving  an  erroneous  instruc- 
tion, which,  it  appears,  could  not  have 
prejudiced  the  prisoner.  Muscoe  v. 
Commonwealth,  87  Va.  460,  12  S.  E. 
790;  Com.  v.  Lucas,  84  Va.  303,  4  S.  E. 
695;  Wager  v.  Barbour,  84  Va.  419, 
4  S.  E.  842:  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368. 

Where,  in  a  prosecution  for  prac- 
ticing as  a  physician  without  a  license, 
the  court  instructs  the  jury  that  the 
case  is  governed  by  Va.  Code,  §  574, 
and  the  jury  assesses  the  fine  at  $30 
only;  held,  the  instruction,  though 
erroneous,  does  not  prejudice  the  de- 
fendant. Whitlock  V.  Commonwealth, 
89   Va.   337,   15   S.    E.   893. 

"Technically,  the  court  erred  in  tell- 
ing the  jury  that  this  section  applied 
to  the  case,  inasmuch  as  a  specific  fine 
for  practicing  as  a  physician  without 
a  license  is  imposed  by  the  act  of  1884, 
which  imposes  a  fine  of  not  less  than 
thirty  dollars  nor  more  than  one  hun- 
dred dollars  for  eacU  offense.  Acts 
1883-'84,  p.  597,  §  92.  But  this  error 
was  not  to  the  prejudice  of  the  de- 
fendant, since  the  minimum  fine  im- 
posed by  the  act  is  the  same  as  that 


prescribed  by  §  574  of  the  Code;  viz., 
thirty  dollars;  and  in  this  case  the  jury 
by  their  verdict,  upon  which  the  judg- 
ment complained  of  was  entered,  have 
imposed  the  minimum  fine.  Mitchell's 
Case,  75  Va.  856,  is  a  sufficient  au- 
thority upon  this  point."  Whitlock  v. 
Commonwealth,  89  Va.  337,  15  S.  E. 
893. 

An  instruction  given  by  the  court, 
which,  upon  the  statement  of  the  evi- 
dence given  by  the  party  excepting, 
could  not  be  injurious  to  him,  is  no 
ground  for  reversing  the  judgment. 
Colvin  V.  Menefee,  11  Gratt.  87;  Clark 
V.  Richmond,  83  Va.  355,  5  S.  E.  369. 

In  the  case  of  Payne  v.  Grant,  81 
Va.  (6  Hansbrough)  164,  Hinton,  J., 
delivering  the  opinion  of  this  court, 
says:  "But  we  may  also  add  that  if 
there  were  any  error  in  the  giving,  or 
refusal  to  give  instructions,  *  *  * 
that  as  the  verdict  is  manifestly  right, 
the  defendant  could  not  have  been 
prejudiced  thereby;  and  therefore,  such 
error,  if  any  was  committed,  can  af- 
ford no  ground  for  a  reversal  of  the 
judgment  complained  of.'*  Bernard  v. 
R.  F.  &  P.  R.  Co.,  85  Va.  792,  8  S.  E. 
785.  See  also,  Vinal  v.  Core,  18  W. 
Va.  1. 

Where  the  documentary  evidence 
and  other  facts  not  controverted,  es- 
tablish conclusively  the  right  of  the 
plaintiffs  to  a  verdict,  whether  the 
instructions  or  any  of  them  properly 
state  the  law  or  not,  the  giving  or  re- 
fusing to  give  them  can  not  injure  the 
defendants.  Mercer  Academy  v.  Rusk, 
8  W.  Va.  373. 

Two  Instructions — Verdict  under 
Correct  Instruction. — On  the  trial  of 
the  cause  the  court  gives  to  the  jury 
two  instructions,  the  first  of  which  is 
correct,  and  the  jury  in  their  verdict 
say,  "We  find  under  the  first  instruc- 
tion of  the  court  that  the,  etc.,  [mean- 
ing the  property  sued]  for,  are  the  in- 
dividual property  of  the  plaintiff." 
Held,  even  if  the  second  instruction 
was    erroneous,    the    jury    having    ex- 
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prcssly  said  that  they  find  their  ver- 
dict under  the  first  instruction,  the  er- 
ror of  the  second  instruction  is  not 
ground  for  the  reversal  of  the  judg- 
ment.    Binns  v.  Waddill,  32  Gratt.  588. 

Where,  upon  the  evidence  certified, 
the  case  is  clearly  with  the  winning 
party,  the  judgment  must  be  affirmed, 
independently  of  the  instructions  given 
or  refused.  Colvin  v.  Menefee,  11 
Gratt.  87;  Moore  v,  Richmond,  85  Va. 
538,   8    S.    E.    387. 

The  appellate  court  will  not  reverse 
the  action  of  the  trial  court  on  account 
of  erroneous  instructions  given,  where 
it  can  be  seen  from  the  whole  record 
that,  even  under  correct  instructions, 
a  different  verdict  could  not  have  been 
found  by  the  jury.  Winfree  v.  First 
National  Bank,  97  Va.  83,  33  S.  E.  375; 
Leftwich  v.  Richmond,  100  Va.  164, 
40  S.  E.  651;  Brock  v.  Bear,  100  Va. 
562,  42  S.  E.  307;  Farmer's  Benevolent 
Fire  Ass'n  v.  Kinsey,  101  Va.  236,  43 
S.  E.  338;  Moore  v.  Baltimore,  etc.,  R. 
Co.,  103  Va.  189,  48  S.  E.  887;  Richmond, 
etc.,  Co.  V.  Allen,  103  Va.  532,  49  S. 
E.  656;  Chesapeake,  etc.,  R.  Co.  v. 
Harris,  103  Va.  635,  49  S.  E.  997. 

The  circuit  court  commits  no  re- 
versible error  in  instructing  a  jury  to 
find  for  a  party  in  whose  favor  the  evi- 
dence plainly  and  decidedly  prepon- 
derates. White  V.  Brewing  Co.,  51  W. 
Va.  259,  41  S.   E.  880. 

Provisions  inserted  in  an  insurance 
policy,  in  pursuance  of  the  charter  and 
by-laws  of  the  company,  which  work  a 
forfeiture  of  the  policy  upon  certain 
conditions,  are  so  inserted  for  the 
benefit  of  the  company,  and,  it  seems, 
may  be  waived  by  the  company;  and 
though  an  instruction  was  given,  which 
denies  the  power  of  the  company  to 
make  such  waiver,  yet,  if  the  verdict 
of  the  jury,  upon  the  facts,  appear  to 
be  plainly  right,  this  court  will  not  re- 
verse the  judgment  of  the  lower  court, 
on  account  of  such  erroneous  instruc- 
tion, as  the  plaintiff  was  not  preju- 
diced thereby.     Easley  v.  Valley  Mu- 


tual L.  Ass'n,  91  Va.  161,  21  S.  E. 
235. 

An  instruction  that  a  killing  is  prima 
facie  wilful  and  premeditated,  and 
therefore  murder  in  the  first  degree, 
held  not  prejudicial  to  defendant 
where  a  verdict  of  murder  in  the 
second  degree,  as  rendered,  was  clearly 
justified  by  the  evidence.  State  v. 
Morrison,  49.  W.  Va.  210,  38  S.  E.  481. 

Where  the  allegation  of  a  declara- 
tion and  the  uncontradicted  testimony 
of  the  plaintiff  is  that  the  plaintiff  re- 
lied upon  the  defendant's  promise  to 
repair  defective  machinery  whereby 
the  injury  complained  of  was  inflicted, 
the  fact  that  an  instruction  omits  to 
state  that  the  plaintiff  must  have 
relied  on  such  promise  is  harmless  er- 
ror. Virginia,  etc..  Wheel  Co.  v.  Har- 
ris,  103   Va.   708,  49   S.    E.   991. 

A  party  in  whose  favor  the  verdict 
is  found  on  all  points  is  not  prejudiced 
by  instructions  given  or  refused  by 
the  trial  court.  Washington,  etc.,  R. 
Co.  V.  Alexandria,  98  Va.  344,  36  S.  E. 
385;  Chapman  v.  Va.  Real  Estate  Inv. 
Co.,  96  Va.  177,  31  S.  E.  74. 

Where  an  instruction  is  given,  which 
may  be  understood  in  two  senses,  in 
one  correct  and  erroneous  in  the  other, 
yet  no  exception  or  objection  was  taken 
when  the  instruction  was  given,  and 
it  is  obvious,  from  all  the  evidence, 
that  the  prisoner  could  not  have  been 
injured  by  the  instruction,  it  affords 
no  ground  for  reversing  the  judgement 
and  ordering  a  new  trial.  Thornton's 
Case,  24  Gratt.   657. 

H  an  instruction  correctly  expounds 
the  law,  and  is  expressed  in  terms 
familiar  to  the  books,  and  well  under- 
stood by  the  judicial  mind,  and  espe- 
cially if  the  jury  or  the  counsel  do  not 
ask  an  explanation  of  it,  an  appellate 
court  will  not  set  the  verdict  aside,  be- 
cause its  true  import  and  meaning  pos- 
sibly may  not  have  been  compre- 
hended by  the  jury.  Stoneman's  Case, 
25  Gratt.  887. 

An  instruction  given  at  the  request 
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of  the  defendant,  and  covering  only  a 
part  of  the  theory  of  the  defense  lo 
which  it  relates,  and  tending  to  prove 
which  there  is  evidence  in  the  case,  is 
open  to  criticism  because  of  its  nar- 
rowness; but  if  no  general  instruction 
stating  the  law  upon  such  theory  is 
given  in  the  case,  and  the  instruction 
is  not  in  such  terms  as  to  give  undue 
importance  to  the  evidence  referred  to 
in  it,  and  it  is  manifest  that  the  giving 
of  such  instruction  has  not  operated 
to  the  prejudice  of  the  plaintiff,  the 
judgment  will  not  be  reversed  on  ac- 
count thereof.  Maxwell  v.  Kent,  49 
W.  Va.  542,  39  S.   E.  174. 

An  instruction  as  to  the  sufficiency 
of  evidence  upon  a  point  which  is  im- 
material, is  not  error  for  which  the 
appellate  court  will  reverse  the  judg- 
ment. Pitman  v,  Breckenridge,  3 
Gratt.  127. 

If  an  erroneous  instruction  be  given 
to  a  jury  by  a  court,  and  it  appears, 
by  other  bills  of  exception,  that  the 
question,  on  which  t!»at  erroneous  in- 
struction was  given,  did  not  arise  in 
the  cause,  the  judgment  will  be  af- 
firmed, notwithstanding  the  erronoeus 
instruction.  Hunter  v.  Jones,  6  Rand. 
641. 

Where  there  have  been  two  trials  of 
an  action  at  law,  the  first  resulting  in 
a  verdict  for  the  plaintiff,  and  the 
second  in  a  verdict  for  the  defendant, 
and  the  defendant  has  failed  to  except 
to  the  rulings  of  the  trial  court  in 
granting  or  refusing  instructions  at 
the  first  trial,  neither  party  can  object 
to  such  rulings  in  the  court  of  appeals; 
the  plaintiff,  because  he  was  not  in- 
jured thereby,  and  the  defendant  be- 
cause he  failed  to  except.  Marshall  v. 
Valley  R.  Co.,  97  Va.  653,  34  S.  E. 
455. 

Assumption  of  Fact  in  Instruction. 
— A  judgment  will  be  reversed,  where 
the  court  below  in  an  instruction  ex- 
cepted to  has  assumed  a  material  fact, 
unless  the  record  shows  affirmatively 
that    the    fact    so    assumed    was    ad- 


mitted expressly,  or  tacitly,  or  that  it 
was  so  fully  sustained  by  uncon- 
tradicted evidence  as  to  necessitate  the 
inference  that  it  was  an  undisputed 
fact.     State  v.  Lowe,  21  W.  Va.  782. 

Where  there  is  an  assumption  of  a 
fact  in  an  instruction  given  to  the  jury, 
and  the  evidence  which  is  certified  as 
to  the  correctness  of  the  assumption 
is  so  full  and  uncontradicted  as  to 
necessitate  the  inference  that  it  was 
undisputed  or  tacitly  admitted,  the 
judgment  will  not  be  reversed  because 
the  fact  was  so  assumed  to  be  true. 
SheflF  V.  Huntington,  16  W.  Va.  307; 
State  V.  Douglass,  28  W.  Va.  297. 

An  error  in  an  instruction  favorable 
to  the  accused,  and  not  such  as  might 
mislead  the  jury  to  his  prejudice,  af- 
fords him  no  ground  of  complaint 
against  the  verdict.  State  v.  Prater, 
52  W.  Va.  132,  43  S.  E.  230. 

Instruction  on  Court's  Own  Motion. 
— Whilst  the  mere  fact  that  the  pre- 
siding judge  in  the  trying  court,  on 
his  own  motion,  charges  the  jury  on 
the  law  of  the  case,  if  done  correctly, 
is  no  ground  for  reversing  the  judg- 
ment; yet  such  is  not  the  practice  in 
Virginia,  and  it  is  not  desirable  that 
it  should  become  so.  Dejarnette  v. 
Commonwealth,  75  Va.   867. 

Instruction  Right  in  Principle  but 
Erroneous  Reason  Assigned. — The  in- 
struction of  a  court  will  not  be  re- 
versed, when  it  is  right  in  principle, 
but  the  reason  assigned  is  erroneous. 
Easley  v.  Craddock,  4  Rand.  423. 

Harmless  Modification. — If  it  plainly 
appears  that  the  defendant  could  not 
have  been  injured  by  the  modification 
of  an  instruction  asked,  even  though 
the  modification  was  unnecessary,  the 
failure  to  give  such  instruction  without 
such  modification  is  not  sufficient  cause 
for  the  reversal  of  the  judgment. 
Turner  v.  Norfolk,  etc.,  R.  Co.,  40  W. 
Va.   675,  22  S.   E.  83. 

Although  an  instruction  propounds 
the  law  correctly,  and  the  court  modi- 
fies it,  the  judgment  will   not  be  re- 
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versed  for  that  reason,  unless  the 
modification  was  to  the  prejudice  of 
the  exceptor.  Tompkins  r.  Kanawha 
Board,  21  W.  Va.  224. 

Accused  asked  for  instruction  that 
if  deceased  had  threatened  to  kill  him 
and  he  was  informed  of  the  threat,  and 
before  he  fired  the  fatal  shot,  deceased 
did  some  overt  act  from  which  ac- 
cused could  reasonably  infer  he  in- 
tended to  carry  out  his  threats,  the 
killing  would  be  excusable  homicide. 
The  court  inserted  the  clause,  "and 
that  accused  killed  deceased  to  prevent 
him  from  killing  him,  or  doing  him 
great  bodily  harm;"  held,  not  error, 
as  the  modification  was  innocuous. 
Watson  V.  Commonwealth,  87  Va.  608, 
13  S.  E.  ^2. 

Where  an  instruction  construed  as  a 
whole  presents  the  law  to  the  jury 
fairly  and  correctly,  in  a  manner  not 
calculated  to  mislead  them,  the  fact 
that  some  of  its  expressions  standing 
alone  might  be  regarded  as  erroneous 
or  misleading  furnishes  no  ground  for 
reversing  the  judgment.  Kimball  v. 
Borden,  97  Va.  477,  34  S.  E.  45;  Vir- 
ginia Cement  Co.  v.  Luck,  103  Va.  427, 
49  S.   E.  577. 

(8)    Refusal. 

The  court  of  appeals  will  not  re- 
verse a  judgment  on  account  of  the 
refusal  of  the  trial  court  to  give  in- 
structions asked  for,  if  the  party  has 
not  been  aggrieved  by  the  refusal.  R. 
&  D.  R.  Co.  V.  Norment,  84  Va.  167, 
4  S.  E.  211. 

Whenever  a  correct  instruction  is  re- 
fused, the  judgment  will  be  reversed, 
unless  the  appellate  court  can  see  from 
the  whole  record  that,  even  under  cor- 
rect instructions,  a  different  verdict 
could  not  have  been  rightly  found,  or 
unless  it  is  able  to  perceive  that  the 
erroneous  ruling  of  the  court  could 
not  have  influenced  the  jury.  Davis 
V.  Webb,  46  W.  Va.  6,  33  S.  E.  97; 
Hall  V.  Com.,  89  Va.  171,  179,  15  S.  E. 
617;  Boggess  v.  Taylor,  47  W.  Va.  254, 
34  S.  E.  739. 


It  is  not  reversible  error  to  refuse 
to  instruct  the  jury  that  they  should 
consider  facts,  established  by  the  evi- 
dence, in  arriving  at  their  verdict. 
State  r.  Prater,  52  W.  Va,  132,  43  S. 
E.  230. 

In  Riley  v.  W.  Va.,  etc.,  R.  Co.,  27 
W.  Va.  145,  the  judgment  of  the  cir- 
cuit court  was  reversed,  because  the 
court  refused  to  give  to  the  jury  an 
instruction  asked  by  the  defendant, 
which  a  majority  of  the  supreme  court 
thought,  under  the  circumstances  and 
evidence  in  the  case,  should  have  been 
given  to  the  jury. 

Although  part  of  testimony  intro- 
duced by  prisoner  in  mitigation  of 
sentence,  after  pleading  guilty,  may  be 
hearsay,  yet  the  refusal  of  the  court 
on  his  motion  to  instruct  the  jury  that 
said  testimony  is  not  to  be  regarded 
by  them  in  considering  the  case,  is  no 
ground  for  reversing  the  judgment  un- 
der the  circumstances.  Granger  v. 
Commonwealth,  78  Va.  212. 

"Without  taking  into  consideration 
the  circumstance  that  the  testimony 
thus  sought  to  be  excluded  was  intro- 
duced by  the  accused,  and  assuming 
for  the  purposes  of  the  case  that  ihe 
testimony  was  hearsay,  and  not  ad- 
missible as  evidence,  it  could  not 
possibly  have  prejudiced  the  prisoner.  * 
Granger  v.  Commonwealth,  78  Va.  212. 

The  court  having  refused  to  give  an 
instruction  to  the  jury  asked  for  by 
the  defendant,  that  the  plaintiff  must 
prove  the  delivery  or  the  offer  to  de- 
liver of  merchantable  lumber  cut  from 
the  merchantable  timber  upon  the 
land,  etc.,  and  afterwards  having  in- 
structed the  jury  that  if  they  believed 
that  the  plaintiff  cut  from  the  land, 
etc.,  merchantable  pine  timber,  and 
sawed  it  into  lumber,  without  saying 
that  the  lumber  must  be  merchantable, 
this  instruction,  after  the  refusal  of 
the  first,  was  calculated  to  mislead  the 
jury;  and  the  judgment  will  be  re- 
versed. Ragland  v.  Butler,  18  Gratt. 
324. 
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Unless  the  record  sets  out  sufficient 
matter  to  show  whether  or  not  in- 
structions asked  for  are  relevant  to 
the  evidence,  the  appellate  court  will 
not  consider  the  question  of  the  pro- 
priety or  impropriety  of  trial  courts 
giving,  or  refusing  to  give,  said  instruc- 
tions. Powell  v..  Tarry,  77  Va.  260; 
Valley  Mut.  Life  Association  v.  Tee- 
wait,   79   Va.   421. 

When  a  correct  instruction  is  re- 
fused, the  verdict  will  be  set  aside, 
unless  the  appellate  court  can  see  from 
the  record  that,  even  under  the 
instruction,  a  different  verdict  could 
not  rightly  have  been  found.  Ward  v. 
Brown,  53  W.  Va.  230,  44  S.  E.  488. 

The  refusal  of  proper  instructions 
is  not  error,  if  other  instructions  are 
given  covering  the  same  questions. 
Arthur  v.  Charleston,  51  W.  Va.  132, 
41    S.  E.  171. 

Where  at  a  trial,  impartially  had,  the 
verdict  could  not  have  been  different, 
had  a  certain  instruction  been  given, 
the  refusal  to  give  the  instruction  is 
not  error,  for  which  the  verdict  will 
be  set  aside.  And  the  rule  is  the  same 
where  the  court  gives,  in  lieu  of  in- 
structions asked  for  by  a  party,  others 
substantially  embodying  the  same 
ideas.  Snouffer  v.  Hansbrough,  79  Va. 
166. 

Rule  in  West  Virginia. — It  now  be- 
ing made  the  duty  of  the  court  of  ap- 
peals to  consider  the  whole  evidence 
by  legislative  enactment,  instructions, 
whether  improperly  given  or  improp- 
erly refused,  are  relegated  to  a  posi- 
tion of  minor  importance,  for  the  first 
inquiry  must  necessarily  be  as  to 
whether  the  verdict  of  the  jury  is  sus- 
tained by  a  decided  preponderance  of 
the  evidence;  and,  if  such  determina- 
tion is  reached,  all  errors  of  law  com- 
mitted by  the  court  during  the  trial 
must  be  placed  in  the  category  of 
harmless  errors,  unless  they  are  so 
gross  that  a  different  ruling  would 
have  materially  weakened  or  destroyed 
the  preponderance  of  evidence.    Bank 


of   Huntington  v.   Napier,  41   W.   Va. 
481,  23   S.   E.   800. 

f.    Errors  in  Verdict. 

Severing  Damages. — In  a  joint  ac- 
tion of  trespass  an  instruction  that  the 
jury  may  sever  in  the  damages,  while 
erroneous,  is  not  error  for  which  the 
judgmept  will  be  reversed  on  a  super- 
sedeas by  the  defendant.  Crawford  v, 
Morris,  5  Gratt.  90. 

Failure  of  Verdict  to  Set  Out  Char- 
acter of  Estate.— Where  the  verdict  in 
ejectment  fails  to  find  the  character  of 
the  estate  which  the  plaintiff  claims, 
he  alone  can  complain  of  that,  not  the 
defendant.  Elliott  r.  Sutor,  3  W.  Va. 
37. 

The  verdict  of  a  jury  in  an  eject- 
ment case  is  fatally  defective,  which 
finds  for  the  plaintiff  the  land  in  the 
declaration  described,  but  which  fails 
to  specify  the  estate  found  in  the  plain- 
tiff, even  though  the  declaration  states 
that  the  plaintiff  had  been  possessed  of 
the  land  in  fee. .  Upon  such  a  verdict 
no  judgment  can  be  entered,  and  even 
without  a  motion  in  arrest  of  judg- 
ment or  for  a  new  trial  the  court 
should  set  aside  such  a  verdict  and 
award  a  new  trial  and  if  it  does  on  such 
a  verdict  enter  up  a  judgment  for  the 
plaintiff,  on  a  writ  of  error  the  appel- 
late court  will  reverse  and  set  aside 
such  judgment  and  award  a  new  trial, 
whether  the  defendant  moved  the  court 
for  a  new  trial  or  not,  or  whether,  if 
the  defendant  moved  the  court  for  a 
new  trial,  he  based  his  motion  solely 
on  other  specified  grounds  or  included 
such  defect  in  the  verdicts  as  one  of 
the  grounds  on  which  he  based  his 
motion.  Oney  v.  Clendenin,  28  W.  Va. 
34. 

Verdict  in  Favor  of  Defendant  Fail- 
ing to  Appear. — If  an  action  of  as- 
sumpsit be  brought  against  two  de- 
fendants jointly,  and  a  writ  of  inquiry 
of  damages  be  awarded  against  them 
at  rules,  and  one  of  the  defendants 
only  appears  and  sets  aside  the  office 
judgment  against  him  and  pleads  non- 
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assumpsit,  and  issue  is  joined,  and  on 
this  issue  the  jury  find  a  verdict  for 
both  the  defendants,  and  the  court 
without  having  the  writ  of  inquiry  of 
damages  executed  against  the  other 
defendant  overrules  a  motion  for  a 
new  trial,  and  on  this  verdict  enters 
up  a  judgment  in  favor  of  both  de- 
fendants, this  judgment  and  verdict 
will  be  set  aside  by  the  appellate  court. 
Enos  V.  Stansbury,  18  W.  Va,  477. 

Faihire  to  Give  Nominal  Damages. 
— The  failure  to  give  nominal  dam- 
ages, unless  it  be  upon  a  matter  which 
involves  the  settlement  of  a  right  other 
than  a  right  to  recover  damages,  is 
not  a  ground  for  reversal.  Briggs  v. 
Cook,  99  Va.  273,  38  S.   E.  148. 

Excessive  Damages. — If  a  verdict 
assessing  damages  violates  the  stand- 
ard or  measure  of  damages  given  by 
law,  it  is  against  law,  and  should  be 
set  aside.  Guinn  v.  Ohio  River  R.  Co., 
46  W.  Va.  151,  33  S.  E.  87. 

The  action  of  the  jury  in  assessing 
damages  in  case  of  the  death  of  a  per- 
son by  the  wrongful  act,  neglect,  or 
default  of  another  is  not  reviewable, 
as  no  damages  allowed  by  the  jury 
within  the  limit  fixed  by  the  statute 
can  be  deemed  excessive,  their  deter- 
mination of  this  question  being  abso- 
lute and  conclusive  as  to  what  damages 
are  fair  and  just,  unless  the  verdict 
tvinces  passion,  prejudice,  partiality, 
or  corruption  on  the  part  of  the  jury. 
Turner  v.  Norfolk,  etc.,  R.  Co.,  40  W. 
Va.  675,  22  S.  E.  83. 

If  the  evidence  or  facts  are  certified 
on  writ  of  error,  the  appellate  court, 
if  it  clearly  appears  to  it  that  the  ver- 
dict is  for  excessive  damages  because 
of  the  admission  of  illegal  evidence, 
will  disregard  such  evidence,  and  re- 
verse the  judgment  and  set  aside  the 
verdict,  Robrecht  r.  Marling,  29  W. 
Va.  765,  2  S.  E.  827. 

In  Ogg  V.  Murdock,  25  W.  Va.  139, 
the  verdict  of  the  jury  was  set  aside 
by  the  appellate  court  because  the 
damages  found  against  the   defendant 


were   plainly   excessive.    Sec  the  title 
DAMAGES. 
Release    of    Excess     in     Verdict— 

Where,  under  a  lease,  there  may  be  re- 
covery of  monthly  rental  for  a  num* 
ber  of  months,  but  not  for  all 
claimed  by  plaintiff,  and  he  recovers 
a  verdict  for  more  than  he  is  entitled 
to,  he  may  release  the  amount  beyond 
the  proper  number  of  months,  and  de- 
fendant can  not  complain  of  it.  Roberts 
V.  Bettman,  45  W.  Va.  143,  30  S.  E. 
95. 

When  the  illegal  part  of  the  dam- 
ages ascertained  by  the  verdict  of  a 
jury  is  clearly  distinguishable  from 
the  rest,  and  may  be  ascertained  by 
the  court  without  assuming  the  func- 
tions of  the  jury  and  substituting  its 
judgment  for  theirs,  the  court  may 
allow  plaintiff  to  enter  a  remittitur  for 
such  part,  and  then  refuse  a  new  trial. 
Chapman  v.  Beltz,  48  W.  Va.  1,  35 
S.  E.  1013. 

Where  plaintiff  who  has  recovered  a 
judgment  which,  as  rendered,  is  clearly 
erroneous,  seeks  to  avoid  a  reversal 
by  striking  out  a  part  of  the  judgement, 
it  is  incumbent  on  him  to  satisfy  the 
court  either  by  materials  in  the  record 
or  by  fair  presumption,  that  this  can 
be  done  without  injustice  to  the  de- 
fendant. If  he  can  not  do  this  the 
defendant  is  entitled  to  have  the  erro- 
neous judgment  reversed.  O.  &  A.  R. 
Co.  V.  Fulvey,  17  Gratt.  366. 

g.    Errors  in  Costs. 

Whether  a  decree  for  costs  is  as  it 
should  be  or  not  is  a  question  that  can 
not  be  looked  into  by  the  appellate 
court,  when  the  appeal  can  not  be 
supported  on  any  other  ground.  Bog- 
gess  V.  Robinson,  5  W.  Va.  402,  413; 
Franklin  v,  Geho,  30  W.  Va.  27,  3  S. 
E.  168;  Prichard  v.  Evans,  31  W.  Va. 
137,  5  S.  E.  461. 

Where  there  is  no  other  error  in  a 
decree  or  judgment,  the  court  of  ap- 
peals will  not  reverse  it  on  account  of 
an  error  in  costs  merely.    Boggess  jk 
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Robinson,  5  W.  Va.  402;  King  v.  Bur- 
dett,  12  W.  Va.  688. 

Except  in  case  of  palpable  error, 
the  appellate  court,  affirming  a  decree 
on  its  merits,  will  not  reverse  it  with 
respect  to  the  costs.  Wimbish  v. 
Blanks,  76  Va.  365. 

The  appellate  court  will  not  reverse 
a  case,  because  at  some  term  of  the 
court  during  the  pending  of  the  case 
in  the  circuit  court  it  required  im- 
properly the  plaintiff  in  error  to  pay 
the  costs  of  a  continuance.  Kemble  v. 
Herndon,  28  W.  Va.  524. 

But  while  an  appeal  does  not  lie  to 
the  court  of  appeals  from  a  decree  for 
error  of  judgment  in  the  court  below 
for  costs,  still  where  the  cause  is 
properly  before  the  court  upon  sub- 
jects other  than  costs,  although  the 
court  sees  no  other  error  in  the  de- 
cree of  the  court  than  in  its  decree  for 
the  costs,  this  court  may  correct  the 
decree  of  the  court  below  as  to  the 
matter  of  costs,  and  affirm  the  decree 
as  thus  corrected,  although  it  will  not 
reverse  the  decree  because  of  error 
as  to  costs  alone.  Jones  v.  Cunning- 
ham, 7  W.  Va.  707;  Richardson  v, 
Donehoo,  16  W.  Va.  685;  Farmers' 
Bank  v,  Woodford,  34  W.  Va.  481,  12 
S.  E.  544;  Graham  v.  Bank,  45  W.  Va. 
701,  32  S.  E.  245;  Ashby  v.  Kiger,  3 
Rand.  165;  Ross  v.  Gordon,  2  Munf. 
289. 
h.   Errors  in  Chancery  Proceedings. 

(1)  Failure  to  Direct  Issue. 

The  direction  of  an  issue  out  of 
chancery  is  a  matter  of  sound  discre- 
tion. The  mere  omission  to  do  so  will 
not  reverse  a  decree,  unless  it  was 
asked  for.  West  Va.  Bldg.  Co.  v. 
Saucer,  45  W.  Va.  483,  31  S.  E.  965. 
See  ante,  "Applications  of  Rule  in 
Particular  Instances,"  III,  D,  2. 

(2)  Premature  Rendition    of    Decree 
on  Commissioner's  Report. 

Where  a  final  decree  is  made  upon 
a  commissioner's  report  less  than 
thirty  days  after  it  was  returned  to  the 
court,  and  there  is  nothing  to  show 


that  the  cause  was  heard  by  consent, 
such  error  may  be  corrected  by  appeal, 
as  there  is  no  other  mode  of  correct- 
ing it,  but  no  other  errors  will  be  con- 
sidered and  the  decree  will  be  merely 
reversed  with  costs.  Gray  v.  Dicken- 
son, 4  Gratt.  87. 

(3)    Errors  in  Interlocutory  Decrees. 

Upon  an  appeal  from  an  interlocu- 
tory decree  for  the  sale  of  land,  the 
appellate  court  will  not  reverse  the 
decree  because  the  court  did  not  de- 
cree against  an  absent  debtor  or 
direct  the  giving  of  security  as  pro- 
vided by  law  in  behalf  of  absent  de- 
fendants. The  final  decree  may 
provide  for  these  things.  Kelly  v. 
Linkenhoger,  8   Gratt.   104. 

When  a  decree  appealed  from  con- 
sists in  part  of  an  order  of  reference 
for  a  report  upon  certain  specified 
matters  and  such  other  matters, 
as  the  commissioner  may  deem 
pertinent  or  be  required  by  any 
party,  if  such  order  is  justified  by  the 
pleadings  and  proofs  as  to  the  matters 
specified,  the  court  of  appeals  will  not, 
before  such  report  is  made  and  acted 
upon  by  the  court  below,  reverse  or 
consider  the  order,  because  some  party 
under  said  general  clause  may  require 
irrelevant  or  improper  matter  to  be 
reported  to  the  court.  Sturm  v.  Flem- 
ing, 26  W.  Va.  54. 

Failure  to  Direct  Inquiry  as  to  Suffi- 
ciency of  Rents  and  Profits. — ^The  ap- 
pellate court  will  not  reverse  an  in- 
terlocutory decree  of  sale  for  failure 
to  direct  an  inquiry  whether  the  rents 
and  profits  will  not  pay  the  judgment 
within  five  years,  if  none  of  the  parties 
ask  for  it,  but  will  amend  the  decree, 
allowing  the  defendant  to  have  such  an 
inquiry  and  affirm  it  so  amended 
Ewart  V.  Saunders,  25  Gratt.  203. 

Where  the  bill  alleges  that  the  rents, 
etc.,  will  not  pay  off  the  debt  in  five 
years,  and  the  answer  simply  contains 
a  general  denial  of  the  averments  of 
the  bill,  the  decree  will  not  be  reversed 
for  a  failure  to  make  the  proper  in- 
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quiry,  but,  the  decree  being  interlocu- 
tory, it  may  be  modified  so  as  to  al- 
low it,  if  the  appellant  desires  it. 
Johnson  v.  Wagner,  76  Va.  587. 

Failure  to  Give  Infants  Their  Day.— 
It  is  not  a  sufficient  ground  for  re- 
versing an  interlocutory  decree,  that 
no  day  was  given  to  an  infant  defend- 
ant to  show  cause  against  it,  after  he 
should  come  of  age;  because  such 
omission  may  be  corrected  in  the  final 
decree.  Pickett  v.  Chilton,  5  Munf. 
467. 

3.    Errors  Not  Available  on  Appeal, 
a.   Invited  Error. 

A  judgment  will  not  be  reversed  for 
an  error  introduced  into  the  record  or 
invited  by  the  party  asking  the  re- 
versal. Norfolk,  etc.,  R.  Co.  v.  Mann, 
99  Va.   180,  37   S.   E.   849. 

An  appellant  can  not  complain  of 
irregularities  in  the  court  below  for 
which  he  is  himself  accountable,  nor 
of  errors  of  his  own  committing.  Car- 
penter V.  Utz,  4  Gratt.  270. 

It  is  not  competent  for  a  complain- 
ant to  dismiss  his  own  bill  and  then 
object,  in  an  appellate  court,  that  the 
prayer  of  the  bill  has  not  been  de- 
creed in  his  favor.  Pitts  v,  Tidwell,  3 
Munf.  88. 

Although  the  bill  names  certain  par- 
ties and  asks  that  they  be  required  to 
answer  the  bill,  if  they  do  not  appear 
as  parties,  and  the  plaintiffs  take  no 
decree  nisi  or  other  order  against 
them,  but  bring  the  cause  to  a  hear- 
ing or  acquiesce  in  a  hearing,  and  the 
bill  is  dismissed  generally,  the.  plain- 
tiffs on  appeal  have  no  right  to  have 
the  decree  reversed,  because  the  cause 
was  not  matured  as  to  such  parties. 
Warren  v.  Syme,  7  W.  Va.  474,  500. 

Upon  the  filing  of  a  petition  in  a 
pending  suit  asking  to  postpone  the 
confirmation  of  a  sale  of  real  estate, 
if  the  parties  have  proceeded  to  a 
hearing  upon  affidavits  alone  without 
objection,  the  appellate  court  will  not 
reverse  the  decree  for  this  cause  only. 
Houghton  V.  Mountain  Lake  Land  Co., 
93  Va.  149,  24  S.  E.  620. 


It  is  generally  true,  that  a  commis- 
sioner should  follow  stnctiy  ihe  direc- 
tions contained  in  thi  rrd*»r  of  refer- 
ence. If  the  commissioner  is  directed 
to  settle  the  liens  and  their  priorities 
each  parcel  of  the  debtor's  land,  and 
fails  to  do  so,  the  report  should  be 
recommitted,  and  it  is  generally  er- 
ror to  decree  a  sale  before  the  liens 
are  so  ascertained  and  stated.  Where 
in  such  case,  the  creditors  do  not  ap- 
peal from,  or  object  to  the  decree  of 
sale  for  any  cause,  the  debtor  has  no 
right  to  complain  in  that  respect,  upon 
appeal,  when  the  record  shows  that 
the  sale  of  part  of  his  land  had  been 
made  at  his  own  instance  and  with  his 
consent.  White  v.  Drew,  9  W.  Va. 
695. 

Although  it  was  irregular  to  allow 
a  defendant  to  file  a  plea,  after  an  of- 
fice judgment  has  been  entered,  it  is 
not  prejudicial  to  him,  and  he  can  not 
complain.  Hunter  v.  Snyder,  11  W. 
Va.  198. 

A  defendant,  who  by  his  answer  asks 
the  court  to  make,  inquiries  through  its 
commissioner,  more  extended  than  the 
statement  in  the  bill  might  justify,  and, 
upon  such  inquiry,  to  decree  between 
him  and  a  codefendant,  is  thereby  pre- 
cluded in  the  appellate  court  from  as- 
signing as  error  such  enlarged  extent 
of  inquiry,  or  that  a  decree  between 
codefendants  was  based  thereon. 
Vance  v.  Evans,  11  W.  Va.  342. 

A  judgment  ought  not  to  be  reversed 
on  the  ground  that  the  court,  at  the 
instance  of  the  party  against  whom  it 
was  rendered,  admitted  improper  evi- 
dence, or  erroneously  compelled  the 
other  party  to  join  in  a  demurrer  to 
evidence.  Harrison  v.  Brock,  1  Munf. 
22;   Gimmi  v.   Cullen,  20   Gratt.  439. 

A  party  to  a  suit  who  testifies  in  his 
own  behalf  to  a  fact  irrelevant  to  the 
issue  in  support  of  his  own  testimony, 
and  prejudicial  to  his  opponent,  can 
not  object  to  its  contradiction  on  the 
ground  of  irrelevancy.  Sisler  v.  Shaf- 
fer, 43  W.  Va.  769,  28  S  E.  721. 

A  judgment  for  the   plaintiff  ought 
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not  to  be  reversed,  on  the  ground  that 
the  court,  at  the  instance  of  the  de- 
fendant, gave  an  erroneous  instruction 
to  the  jury.  Murrell  v.  Johnson,  1 
Hen!  &  M.  450;  Richmond,  etc.,  R.  Co. 
V.  Medley,  75  Va.  499. 

b.  Errors  Consented  to. 

What  is  done  by  consent  of  parties 
is  no  ground  for  reversal.  Roach  v. 
Blakey,  89  Va.  767,  17  S.   E.  228. 

Consent  that  the  suit  shall  not  abate 
by  the  death  of  parties  is  obligatory 
and  operates  like  a  release  of  errors. 
Garlington   v.    Glutton,   1    Call   520. 

A  purchaser  of  land  under  a  decree 
in  attachment  suit,  who  consented  to 
the  confirmation  of  the  sale,  can  not 
appeal  from  subsequent  decrees  in  the 
suit  for  alleged  errors  or  irregularities 
therein.  His  consent  to  the  confirma- 
tion is  a  waiver  of  error  whether  in 
the  sale  or  in  the  decree  of  confirma- 
tion, and  an  appeal  by  the  purchaser 
in  such  case  will  be  dismissed  as  im- 
providently  awarded.  Bank  v,  Ew- 
ing,  21  W.  Va.  208. 

c.  Estoppel. 

The  plaintiff  in  error  can  not  ques- 
tion the  jurisdiction  of  the  lower  court, 
whose  action  he  wishes  reviewed.  P. 
C.  &  St.  L.  R.  Co.  V.  Bd.  of  Pub. 
Works,  28  W.  Va.  264. 

4.  Effect  of  S.atute  of  Jeofails. 

For  the  effect  of  the  statute  of 
jeofails  in  preventing  the  reversal  of 
judgments  in  the  appellate  court,  see 
the  titles  AMENDMENTS,  ante,  p. 
316;  JUDGMENTS  AND  DECREES. 

5.  Release  of  Error. 

A  release  of  errors  may  and  should 
be  pleaded  to  a  writ  of  error,  and  if  a 
release  is  pleaded  and  found  for  the 
plaintiff  in  error,  yet  if  there  is  no  er- 
ror, the  court  can  not  reverse  the 
judgment;  and  if  the  release  be  found 
for  the  defendant,  a  different  judg- 
ment must  be  given,  according  as  the 
error  assigned  is  sufficient  or  not;  if 
it  is  good  error,  the  judgment  must  be 
that  plaintiff  be  barred  of  his  writ  of 
error  and  not  that  the  first  judgment 


be  affirmed.  The  same  is  true  of  a 
supersedeas.  Hite  v,  Wilson,  2  Hen. 
&  M.  268. 

If  an  appellant,  pending  his  appeal, 
convey  all  his  right  involved  in  the 
appeal  to  his  adversary  in  the  appeal, 
or  in  any  way  release  error,  the  fact 
may  be  pleaded  in  bar  of  his  appeal; 
but  failure  to  so  plead  will  not  con- 
clude the  right  of  such  adversary  un- 
der his  conveyance.  Ward  v.  Ward, 
50  W.   Va.   517,  40  S.   E.  472. 

A  pa.ty  having  obtained  an  injunc- 
tion to  a  judgment  at  law  upon  the 
usual  condition  of  a  release  of  errors, 
omits  to  execute  the  release.  Pending 
the  injunction  suit,  he  obtains  a  super- 
sedeas to  the  judgment  at  law,  but 
does  not  perfect  the  appeal  by  giving 
the  security.  There  are  repeated  ap- 
plications by  him  for  a  renewal  of  the 
supersedeas,  which  are  granted,  but 
he  does  not  perfect  the  appeal.  The 
injunction  is  proceeded  in  and  decided 
against  him,  and  he  afterwards,  more 
than  ten  years  from  the  date  of  the 
judgment,  asks  that  he  may  have  a 
writ  of  error  to  the  judgment  at  law, 
without  giving  security,  except  for 
costs,  which  is  granted.  His  laches 
in  perfecting  his  appeal  being  wilful, 
deliberate  and  repeated,  and  the  appli- 
cation for  the  appeal,  having  been,  un- 
der the  circumstances,  improper,  the 
court  of  appeals  will,  upon  motion  by 
the  appellee,  dismiss  the  appeal. 
Ross  V.   Reid,  8  Gratt.  230. 

Acceptance  of  Less  than  Amount 
Claimed. — Acceptance  by  appellant  of 
satisfaction  of  a  decree  giving  him  less 
than  he  claimed,  will  not  amount  to  a 
release  of  error  or  estop  him  from  ap- 
pealing from  such  decree.  Morriss  v. 
Garland,  78  Va.  215,  235. 

I.  PRESUMPTIONS  ON  APPEAU 
1.   General  Rules. 

Where  the  contrary  does  not  appear 
by  the  record,  by  bill  of  exceptions  or 
otherwise,  the  judgment  or  decree  of 
a  court  of  incompetent  jurisdiction  will 
always  be  presumed,  on  appeal,  to  be 
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right  and  founded  on  sufficient  evi- . 
dencc.  Hume  v.  Beale,  3  Munf.  226; 
Dix  V.  Evans,  3  Munf.  308;  Cunning- 
ham V.  Mitchell,  4  Rand.  189;  Mairs  v. 
Gallahue,  9  Gratt.  94;  Board  of  Su- 
pervisors V.  Dunn,  27  Gratt.  608,  619; 
Harman  v.  Lynchburg,  33  Gratt.  37; 
Wright  V,  Smith,  81  Va.  777;  Saunders 
V.  Griggs,  81  Va.  506;  Spotts  v.  Com., 
85  Va.  531,  8  S.  E.  375;  Neale  v.  Farin- 
holt,  79  Va.  54;  Joslyn  v.  Bank,  86  Va. 
287,  10  S.  E.  166;  Fry  v.  Leslie,  87  Va. 
269,  282,  12  S.  E.  671;  Shipman  v. 
Fletcher,  91  Va.  473,  22  S.  E.  458; 
Dudley  v.  Minor,  100  Va.  728,  42  S. 
E.  870;  West  v,  Richmond,  etc.,  R. 
Co.,  102  Va.  339,  46  S.  E.  330;  Steven- 
son V.  Levinson,  103  Va.  591,  49  S.  E. 
974;  Morrison  r.  Wilkinson,  1  Va.  Dec. 
772;  Sargeant  r.  Irving,  2  Va.  Dec. 
338;  Gaines  v.  Wilson,  2  Va.  Dec. 
368;  Kykendall  r.  Ruckman,  2  W. 
Va.  332;  Camden  v.  Haymond,  Q 
W.  Va.  680,  692;  Shrewsbury  v.  Miller, 
10  W.  Va.  115;  King  v.  Burdett,  12 
W.    Va.    688;    Campbell    v.     Hughes, 

12  W.    Va.    210;    Reinhard    v.    Baker, 

13  W.  Va.  811;  Richardson  v.  Done- 
hoo,  16  W.  Va.  685;  Winans  v. 
Winans,  22  W.  Va.  678;  Snodderly  v. 
Fairmont,  23  W.  Va.  472;  Probst  v. 
Braeunlich,  24  W.  Va.  356;  Griffith 
V.  Corrothers,  42  W.  Va.  59,  24  S.  E. 
669;  Tully  v.  Despard,  31  W.  Va.  370,  6 
S.  E.  927;  Zumbro  v.  Stump,  38  W.  Va. 
325,  18  S.  E.  443;  McClure-Mabie  Lum- 
ber Co.  V.  Brooks,  46  W.  Va.  732,  34 
S.  E.  921;  Robertson  v,  Harmon,  47 
W.  Va.  500,  35  S.  E.  832.  See  Jones  v. 
Hull,  1   Hen.   &  M.  212. 

When  the  judgment  of  and  action 
of  the  court  below  is  definite,  and  in- 
tePigibly  presented  in  the  record  and 
does  not  appear  from  the  record  to  be 
wrong,  it  is  presumed  to  be  right. 
Ramsburg  v.   Erb,  16  W.  Va.  787. 

**It  is  the  duty  of  an  appellate  court 
to  make  all  fair  and  reasonable  in- 
tendments and  presumptions  in  every 
case  in  favor  of  the  correctness  and 
propriety  of  the  judgments  or  de- 
crees of  inferior  courts  brought  under 


its  review."  Smith  v,  Grosjean,  1  Pat. 
&  H.  109. 

"It  is  undoubtedly  an  established 
rule,  arising  from  public  necessity  and 
convenience,  that  every  fair  legal  pre- 
sumption is  in  favor  of  the  judgment 
of  the  court  below;  and,  therefore, 
upon  bills  of  exceptions  the  courts 
hold  that  they  do  not  succeed  in  the 
point  of  law  they  assume  until  they, 
affirmatively,  show  enough  facts  to 
overthrow  every  such  legal  presump^ 
tion  in  favor  of  the  correctness  of  the 
ruling  they  assail;  for  the  maxim  is, 
stabit  praesumptio  donee  probetur  in 
contrarium.  Shrewsbury  v.  Miller,  10 
W.  Va.  115;  Rose  v.  Miller,  21  W.  Va. 
291."  Edgell  V.  Conaway,  24  W.  Va. 
747. 

The  presumption  in  favor  of  the  reg- 
ularity of  the  proceedings  in  a  court 
of  general  jurisdiction  is  as  strong  in 
an  appellate  court,  as  where  the  judg- 
ment is  collaterally  attacked.  Hill  v. 
Woodward,  78  Va.  765. 

The  presumption  in  favor  of  the  reg- 
ularity of  the  proceedings  of  courts 
extends  to  every  step  and  part  thereof, 
and  the  burden  is  on  him  who  alleges 
irregularity  to  show  affirmatively  by 
the  record  that  the  irregularity  exists. 
Dove  V.  Com.,  82  Va.  301;  Smith  v. 
Hutchinson,  78  Va.  683. 

But  this  principle  has  no  application 
in  a  case  where  the  decision  of  the 
lower  court  proceeded,  not  upon  the 
credit  to  be  given  to  the  witnesses, 
but  upon  a  rule  of  law  supposed  by  it 
to  be  correct,  but  in  fact  erroneous. 
Cheatham  v.  Hatcher,  30  Gratt.  56. 

Compliance  with  Prerequisites. — 
Where  the  case  is  submitted  to  the 
court,  in  lieu  of  a  jury,  upon  its  merits, 
it  is  presumed  that  the  prerequisites 
necessary  to  the  making  of  the  judg- 
ment were  complied  with  by  the  court, 
whether  the  record  of  the  judgment 
recites  the  fact  or  not.  Phelps  v. 
Smith,  16  W.  Va.  522. 

Error  Must  Appear  by  the  Record. 
— Upon  a  supersedeas  being  obtained 
to   a  judgment,  it  is  the  duty   of  the 
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appellants  to  take  a  certificate  of  the 
facts  proved,  or  a  bill  of  exceptions 
containing  the  evidence  and  thus  show 
affirmatively  that  there  is  error  in  the 
judgment,  otherwise  the  appellate 
court  is  bound  to  conclude  that  the 
decision  was  warranted  by  the  evi- 
dence adduced  on  the  trial.  Gunn  v. 
Turner,  21  Gratt.  382;  Cooper  v.  Hep- 
burn, 15  Gratt.  551;  Ball  v.  Cox,  29 
W.  Va.  407,  1  S.  E.  673. 

Where  no  formal  bills  of  exception 
appear  from  the  record  to  have  been 
filed  to  any  ruling  which  was  made 
prior  to  the  rendition  of  the  verdict; 
held,  all  exceptions  or  points  saved, 
during  the  trial,  must  be  considered 
as  having  been  abandoned.  Whalen's 
Ca^e,  90  Va.  544,  19  S.   E.  182. 

When  no  bill  of  exceptions  is  taken, 
showing  the  facts  proven  before  the 
court  below  on  the  trial  of  a  motion 
to  quash  an  execution,  the  appellate 
court  will  presume  that  the  judgment 
of  the  court  below  on  the  trial  of  such 
motion  on  its  merits  was  correct.  Rein- 
hard  V.  Baker,  13  W.  Va.  805. 

When  the  circuit  court  on  appeal 
from  judgment  of  county  court,  re- 
verses it,  but  files  no  opinion,  and 
when  on  appeal  from  judgment  of  cir- 
cuit court  to  the  supreme  court,  there 
is  no  argument  in  the  latter  court  for 
the  defendant  in  error,  the  case  must 
be  considered  upon  the  record  as  made 
in  the  county  court,  and  the  judgment 
of  that  court  must  be  presumed  to  be 
right,  unless  error  be  apparent  on  the 
record,  or  appear  from  a  bill  of  excep- 
tions prope  ly  taken.  McArter  v. 
Grigsby,  84  Va.  159,  4  S.  E.  369.  See 
the  title  BILL  OF  EXCEPTIONS. 
And  see  ante,  "Must  Be  Manifest  and 
Apparent  of  Record,"  XIV,  H,  1,  a. 

Can  Not  Supply  Essential  Part  of 
Record. — It  is  a  settled  principle  that 
the  presumption  that  a  court  of  gen- 
eral jurisdiction  acts  rightly  can  not 
supply  an  essential  part  of  the  record 
in  a  felony  case.  Spurgeon's  Case,  86 
Va.  652,  10  S.  E.  979;  Shelton  v.  Com., 
89  Va.  450,  16  S.  E.  355. 


"It  is  well  settled  that  the  presump- 
tion that  all  acts  have  been  rightly 
done  cannot  supply  the  substantive 
parts  of  a  proper  record  in  a  felony 
case.  Hence  it  is,  that  where  a  waiver 
by  the  accused  leaves  the  record  desti- 
tute of  an  essential  part,  he  may  after- 
wards take  advantage  of  the  defect, 
notwithstanding  the  waiver,  as  where 
he  waives  the  right  to  be  present 
throughout  the  trial,  or  consents  to 
go  to  trial  without  arraignment  or  plea. 
1  Bish.  Crim.  Prac.  (3d  Ed.),  §  125." 
Jones  V.  Commonwealth,  87  Va.  63, 
12  S.  E.  226. 

The  rule  that  a  court  of  general 
jurisdiction,  acting  within  the  scope  of 
its  authority,  is  presumed  to  act  rightly 
and  to  have  jurisdiction  to  render  the 
judgment  it  pronounces,  until  the  con- 
trary appears,  applies  only  as  to  those 
matters  concerning  which  the  record 
is  silent;  nor  can  it  operate  to  supply 
jurisdictional  facts  which  the  return, 
according  to  the  statute,  must  show 
affirmatively;  e.  g.,  that  service  of  proc* 
ess  on  an  officer  of  a  corporation  was 
in  the  county  of  his  residence,  which 
is  required  to  be  shown  by  the  return. 
Shenandoah  V.  R.  Co.  r.  Ashby,  86 
Va.  232,  9  S.  E.  1003. 

8.  Applications  of  Rules  in  Partictilar 
Instances. 

Form  of  Process. — PlaintiflF  having 
sued  out  a  summons  against  defendant 
to  answer  her  action,  and  judgment 
being  entered  by  default,  it  does  not 
expressly  appear  of  record,  that  the 
defendant  was  a  person  against  whom 
the  summons  was  the  proper  process 
under  the  statute,  1  Rev.  Va.  Code, 
ch.  128,  §  68,  but  defendant  appeared 
in  term  to  have  proceedings  at  rules 
corrected,  and  did  not  object  to  the 
summons  as  improper  process.  Held, 
the  court  will  presume  it  was  the 
proper  process.  Wynn  v,  Wyatt,  11 
Leigh  584. 

Service  of  Process. — In  the  absence 
of  evidence  showing  affirmatively  that 
process  had  not  been  executed  on  one 


612 


Apfkal  and  Error 


of  the  parties  defendant,  the  court  be- 
low, being  a  court  of  competent  juris- 
diction, and  both  the  subject  matter 
and  parties  being  within  that  jurisdic- 
tion, the  judgment  "is  presumed  to  be 
right  until  the  contrary  is  shown." 
It  is  not  sufficient  merely  to  raise  a 
-doubt,  nor  is  it  necessary  that  there  be 
an  express  averment  in  the  record  that 
the  party  was  served  with  process. 
Hill  V.  Woodward,  78  Va.  765;  Saun- 
ders V.  Griggs,  81  Va.  506. 

Allowance  of  Pleadings. — A  special 
plea  is  offered,  and  the  plaintiff  objects 
to  its  being  filed,  but  the  ground  of 
his  objection  does  not  appear.  The 
record  only  shows  that  the  special 
plea  was  filed  a  year  after  the  general 
issue  had  been  pleaded.  An  appellate 
court  can  not  say  that  the  plea  was 
improperly  received.  Maggort  v.  Hans- 
barger,  8  Leigh  532;  Williams  v. 
Knights,  7  W.  Va.  335. 

Rejection  of  Pleadings. — Where 
picas  are  rejected,  an  appellate  court 
will  take  it  to  have  been  rightly  done 
unless  the  defendant  has  excepted. 
Herrington  v.  Harkins,  1  Rob.  591; 
White  V.  Toncray,  9  Leigh  347. 

Filing  of  Pleadings. — Where  plead- 
ings are  found  among  the  papers  in 
a  cause,  and  are  mentioned  in  the 
cross  bill  as  having  been  filed,  though 
there  is  no  note  of  how  or  when  they 
came  into  the  record,  it  will  be  pre- 
sumed that  they  were  duly  filed,  where 
it  is  not  denied  in  the  pleadings  and 
the  depositions  show  that  such  parties 
were  represented  by  counsel.  Smith 
V.  Trofitt,  82  Va.  832,  1  S.  E.  67. 

When  it  appears  of  record  that  the 
infant  defendants  appeared  and  an- 
swered by  their  guardian  ad  litem,  and 
that  there  was  a  general  replication 
thereto,  it  will  be  presumed  in  the 
court  of  appeals  that  the  answer  was 
regularly  filed,  though  the  answer  it- 
self is  not  found  among  the  papers  in 
the  record.  Smith  v,  Henkel,  81  Va. 
524. 

Where    the    record    does    not    show- 


when  an  amended  bill  and  answer  were 
filed,  and  the  court  below  proceeds  to 
hear  the  cause  upon  them  without  ob- 
jection, the  appellate  court  will  con- 
sider them  as  properly  filed.  Hender- 
son V.  Alderson,  7  W.  Va.  217. 

As  to  Time  Fixed  by  Rule  to  An- 
swer.— If  the  time  fixed  by  the  court, 
by  a  rule  to  answer  a  bill  on  overruling 
a  demurrer,  be  too  short  to  enable  the 
demurrant  to  prepare  and  file  his  an- 
swer at  the  time  fixed,  such  demurrant 
should  bring  that  fact  to  the  attention 
of  the  court  by  motion  or  petition  to 
extend  the  rule,  supported  by  affidavit 
or  affidavits  showing  the  reasons  there- 
for. If  the  demurrant  fail  to  do  this, 
generally  the  appellate  court  will  not 
review  the  action  of  the  court  below 
in  fixing  the  time  for  the  filing  of  the 
answer.  Weinberg  v.  Rempe,  15  W. 
Va.  829. 

Overruling  of  Demurrer. — Where  it 
appears  that  the  court  has  adjudged 
the  principles  of  a  cause  in  favor  of 
the  plaintiff,  it  will  be  presumed  that 
a  demurrer  was  overruled  though  the 
record  does  not  show  what  was  done 
with  it.  Matthews  v.  Jenkins,  80  Va. 
463;  Smith  v.  Profitt,  82  Va.  832,  855, 
1  S.  E.  67;  Fugate  v.  Moore,  86  Va. 
1045,  11  S.  E.  1063;  Hood  v.  Maxwell, 
1  W.  Va.  219,  237;  Hinchman  v,  Bal- 
lard, 7  W.  Va.  152;  Bantz  v.  Basnett, 
12  W.  Va.  777. 

A  demurrer  not  noticed  by  the  de- 
cree of  the  trial  court  will  be  consid- 
ered as  having  been  overruled.  Sav- 
ings Bank  v.  Powhatan  Clay  Co.,  102 
Va.  274,  46  S.   E.  294. 

Where  a  defendant  has  both  de- 
murred to  and  answered  a  bill  the 
correct  practice  is  to  dispose  o^  the 
demurrer  before  entering  any  decrees 
on  the  main  issues  in  the  case,  and 
where  such  decrees  are  entered,  with- 
out noticing  the  demurrer,  it  will,  in 
the  absence  of  evidence  to  the  contrary, 
be  regarded  as  having  been  overruled. 
But  even  where  it  appears  that  the  de- 
cision on  the  demurrer  was  expressly 
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reserved  for  future  consideration,  a  de- 
cree of  reference  will  not  be  reversed 
where  this  court  can  see  that  the  bill 
stated  a  good  case,  and  that  the  de- 
murrer should  have  been  overruled. 
Deckert  v.  Chesapeake  Western  Co., 
101  Va.  804,  45  S.  E.  799. 

Sustaining  Demurrer. — Where  the 
court  below  sustains  a  demurrer  to 
the  declaration,  but  does  not  state  the 
ground  on  which  it  acted,  if  the  judg- 
ment is  right  for  any  reason,  the  court 
of  appeals  will  presume  that  the  court 
below  acted  on  that  reason  and  affirm 
its  judgment.  Rigg  v.  Parsons,  29  W. 
Va.  522,  2  S.  E.  81. 

Petition  for  Rehearing  or  Bill  of  Re- 
view—Compliance  with  Requirements. 
— Where  a  writ  of  error  is  taken  to 
the  action  of  the  lower  court  in  over- 
ruling a  petition  for  rehearing  or  bill 
of  review,  it  will  be  presumed  that 
such  petition  or  motion  was  in  writing, 
presented  in  due  form  and  containing 
the  requisite  averments.  Scott  v.  Row- 
land, 82  Va.  484,  4  S.  E.  595. 

Admission  of  Evidence. — A  party 
complaining  of  the  admission  of  im- 
proper evidence,  must  state  the  facts 
or  the  evidence  in  his  bill  of  excep- 
tions, from  which  it  will  appear  af- 
firmatively to  the  appellate  court  that 
the  evidence  was  improper,  oth'^rwise 
it  will  be.  presumed  that  the  lower 
court  did  not  err  in  the  admission  of 
the  evidence.  Carlton,  etc.  v.  May*, 
8  W.  Va.  245;  Johnson  v.  Jennings,  10 
Gratt.  1. 

A  deposition  having  been  taken,  af- 
ter the  cause  was  set  for  hearin.?  in 
the  superior  court  of  chancery,  and  no 
objection  appearing  to  have  been  made 
in  that  court,  the  court  of  appeals  will 
presume  that  good  cause  was  shown 
for  adrnitting  it.  Stubbs  v,  Burwell,  2 
Hen.  &  M.  536. 

If  there  be  no  objection  made  to 
the  regularity  of  a  deposition  in  a  court 
of  law,  the  court  of  appeals  will  pre- 
sume it  was  properly  taken,  although 
there  is  neither  a  commission  nor  no- 


tice in  the  record.  Tompkins  v.  Wiley, 
6   Rand.  242. 

Where  evidence  is  admitted  of  the 
general  reputation  of  the  prosecutrix 
in  rape  for  chastity  it  will  be  pre- 
sumed that  her  character  had  been  at- 
tacked when  the  contrary  does  not 
appear  by  the  record.  Coleman  v. 
Com.,  84  Va.  1,  3  S.  E.  878. 

Rejection  of  Evidence. — Where  the 
evidence  is  not  set  fort  .  in  the  record, 
it  will  be  presumed  that  the  trial  court 
acted  properly  in  rejecting  it.  Fry  v. 
Leslie,  87  Va.  269,  282,  12  S.  E.  671. 

"Upon  an  appeal  for  error  in  ex- 
cluding evidence,  it  is  incumbent  upon 
the  party  seeking  to  reverse  the  judg- 
ment to  show  that  error  has  been  com- 
mitted, and  this  must  appear  from  a 
statement  of  the  evidence  offered  and 
excluded;  or,  if  its  relevancy  depends 
upon  other  facts  in  the  cause,  the  party 
alleging  the  error  should  present  such 
a  xase  on  the  record  as  shows  the 
relevancy  of  the  evidence  rejected. 
'Testimony  which  does  not  appear,  of 
itself  or  upon  the  facts  stated  in  the 
record,  to  have  been  relevant,  will  be 
held,  in  the  appellate  court,  to  have 
been  properly  excluded.*"  Carpenter 
V.  Utz,  4  Gratt.  270,  quoted  in  Triplett 
V.  Goff,  83  Va.  784,  3  S.  E.  525.  See 
also.  Valley  Mut.  L.  Ass'n  v.  Teewalt, 
79  Va.  421. 

Assignment  of  error  in  refusing  to 
allow  a  witness  to  answer  a  certain 
question  is  unavailable  in  the  appellate 
court  where  the  record  does  not  show 
what  the  answer  would  have  been. 
Taylor's  Case,  90  Va.  109,  17  S.  E. 
812. 

Where  parol  evidence  is  excluded, 
which  might  be  proper  when  connected 
with  a  record,  the  bill  of  exception 
should  state  that  such  record  was  of- 
lered.  Otherwise,  it  will  be  presumed 
I  hat  the  parol  evidence  alone  was  of- 
fered. M'Dowell  V.  Burwell,  4  Rand. 
317. 

Sufficiency  of  Evidence. — ^Unless  tfie 
evidence  relied  on  to  reverse  a  judg- 
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ment  is  made  a  part  of  the  record  the 
appellate  court  will  presume  that  the 
judgment  was  supported  by  sufficient 
evidence.  Preston  r.  Auditor,  1  Call 
471;  Winston  v.  Overseers,  4  Call  357. 

"Since  no  objection  that  the  evidence 
is  defective  is  stated  on  the  record, 
we  presume  it  was  complete  to  war- 
rant the  judgment,  on  the  same  princi- 
I.le  that  upon  an  appeal  from  a  gcneial 
\rrdict,  when  no  evidence  is  stated,  its 
sufficiency  to  justify  the  verdict  is  pre- 
sumed, the  cases  being  in  principle  the 
ijame."  Winston  v.  Overseers,  4  Call 
358. 

Upon  the  hearing  of  a  rule  against 
a  person  to  show  cause  why  he  should 
not  give  up  possession  of  a  certain 
tract  of  land  which  had  been  sold  to 
another  under  a  decree  of  court,  the 
court  makes  a  decree  which  shows  that 
the  court  heard  the  cause  upon  the 
rule,  the  answer  thereto,  *  *  ♦  "and 
t'pon  the  depositions  taken  upon  the 
rule,  and  the  evidence  of  the  witnesses 
adduced  in  open  court,"  but  the  record 
does  not  show  what  "the  evidence  of 
the  witnesses  adduced  in  open  court" 
was.  Held,  the  appellate  court  will  not 
assume  that  the  court  below  erred  in 
it«  decree  when  the  testimony  th**! 
was  had  before  that  court  has  not  been 
preserved  and  is  not  before  the  ip^el- 
iarc  court.  Paxton  v,  Rucker,  1.^  W. 
Va.  547. 

Bill  of  exceptions  must  show  the 
relevancy  and  materiality  of  the  ex- 
cluded testimony  to  justify  reversal  of 
ruling  of  court  below.  Langhorne  v. 
Commonwealth,  76  Va.   1012. 

Where  all  the  evidence  is  not  certi- 
fied, it  will  be  presumed  that  there 
was  some  evidence  not  set  out  in  the 
record  which  justified  the  verdict  of 
the  jury.  Adams  v.  Hays,  86  Va.  153, 
9  S.  E.  1019. 

When  the  defendants  moved  the 
court  to  set  aside  the  verdict  of  the 
jury,  and  grant  a  new  trial,  and 
ll:e  court  overruled  the  motion,  and  the 
defendants  failed  to  except  to  the  opin- 


ion of  court,  and  procured  the  court 
to  certify  all  the  evidence  given  or 
facts  proved  at  the  trial,  if  the  verdict 
is  substantially  sufficient,  generally,  the 
appellate  court  will  presume  that  the 
opinion  and  judgment  of  the  court,  in 
overruling  the  defendants'  motion,  was 
right  and  proper,  the  contrary  not  ap- 
pearing. Campbell  v.  Hughes,  12  W. 
Va.  184. 

Upon  a  bill  for  a  new  trial  of  an 
action  at  law,  on  the  ground  of  after 
discovered  evidence,  the  record  of  the 
case  at  law  not  showing  what  evidence 
was  before  the  jury,  or  what  facts  were 
proved  on  the  trial,  and  the  chancery 
record  not  giving  that  information; 
and  the  same  judge  who  tried  the  cause 
at  law,  having  dissolved  the  injunction 
and  dismissed  the  bill,  the  appellate 
court  has  not  the  materials  to  enable 
them  to  review  the  decree;  but  must 
presume  it  to  be  correct.  Markham  v, 
Boyd,  22  Gratt.  544. 

Where  a  judgment  was  rendered 
against  a  party  as  principal  on  a  bond 
who  claims  that  he  was  surety,  in  the 
absence  of  any  evidence  in  the  record 
on  the  subject  it  will  be  presumed  that 
the  lower  court  had  evidence  that  he 
was  principal  and  not  surety.  Cun- 
ningham V.  Mitchell,  4  Rand.  189. 

Where  accused  was  indicted  for  sell- 
ing liquor  at  Prillman's  precinct,  in  the 
county  of  Franklin,  without  a  license, 
the  jury  found  him  guilty,  and  he 
moved  to  arrest  the  judgment  because 
the  proof  was  not  that  he  sold  at  the 
house  or  within  the  curtilage  at  Prill- 
man's  precinct,  but  in  the  woods  some 
three  or  four  hundred  yards  from  the 
house,  and  the  court  overruled  the  mo- 
tion and  rendered  judgment  on  the  ver- 
dict, it  not  appearing  that  the  bill  of 
exceptions  contained  all  the  evidence, 
the  court  of  appeals  must  presume  that 
there  was  proof  that  the  sale  of  liquor 
was  at  Prillman's  precinct,  and  that 
it  was  in  the  county  of  Franklin. 
Massie's  Case,  30  Gratt  841. 

But  where  in  an  action  on  a  nego- 
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tiable  note  the  lower  court  certifies 
that  the  certificate  of  the  evidence  con- 
tains all  the  evidence  adduced,  and  it 
does  not  appear  by  the  certificate  that 
the  note  was  Oifered  in  evidence,  it 
can  not  be  presumed  that  it  was  of- 
fered. Davis  V.  Poland,  92  Va.  225,  23 
S.  E.  292. 

Where  the  court  below  certifies  the 
facts  proved,  the  finding  of  the  jury 
in  favor  of  the  plaintiff  does  not  raise 
the  presumption  that  there  was  evi- 
dence before  the  jury  of  a  fact  essen- 
tial to  the  plaintiff's  case,  where  such 
fact  is  not  certified,  and  the  certificate 
purports  to  set  out  all  the  facts  proved. 
Anglin  v.  Bottom,  3  Gratt.  1. 

That  All  the  Evidence  Was  Filed  by 
Commissioner  with  Report. — It  will  be 
presumed,  where  a  cause  was  referred 
to  commissioner  and  exceptions  filed, 
that  he  filed  with  hh  report  all  the 
evidence,  as  required  by  Acts  of  1895, 
ch.  8,  §  7.  Central  City  Brick  Co.  v, 
Norfolk  &  W.  R.  Co.,  44  W.  Va.  286, 
28  S.  E.  926. 

Instructions. — Until  the  contrary  ap- 
pears by  bill  of  exceptions  it  will  be 
presumed  that  the  action  of  the  court 
below  in  giving  or  refusing  an  instruc- 
tion was  correct.  Shepherd  v.  McQuil- 
kin,  2  W.  Va.  90;  Wise  v,  Postlewait, 
3  W.  Va.  452;  Fitzhugh  v.  Fitzhugh, 
11  Gratt.  300;  Hood  v.  Maxwell,  1  W. 
Va.  219,  ^38.  See  the  title  INSTRUC- 
TIONS. 

Where  the  court  refuses  an  instruc- 
tion to  the  jury,  the  appellate  court 
would  not  reverse  the  judgment,  unless 
enough  of  the  evidence  had  been  set 
out  in  the  exception  to  show  the  rele- 
vancy and  propriety  of  the  instruction 
because  error  must  affirmatively  ap- 
pear; and  for  the  same  reason,  if  the 
court  gives  the  instruction,  before  the 
appellate  court  will  reverse  the  judg- 
ment the  record  must  show  the  instruc- 
tion wrong,  or  that  it  could  not  in  any 
respect  of  the  case  be  properly  given. 
Kinsley  v.  Monongalia  County,  31  W. 
Va.  464,  7  S.  E.  445;  Powell  v.  Tarry, 


77  Va.  250;  Campbell  v,  Hughes,  12 
W.  Va.  184, 

The  appellate  court  can  not  review 
a  refusal  of  the  court  below  to  give 
an  instruction  when  the  evidence  of  the 
facts  are  not  certified.  Vawter  v.  Com., 
87  Va.  245,  12  S.  E.  339. 

Where  a  court  refuses  to  give  an 
instruction  asked,  and  its  opinion  is 
excepted  to,  if  the  bill  of  exceptions 
does  not  state  that  evidence  was  offered 
tending  to  prove  the  case  supposed 
by  the  instruction,  and  the  court  has 
simply  declined  to  give  the  instruc- 
tion, such  refusal  may  perhaps  be  jus- 
tified, on  the  ground  that  the  case  was 
merely  hypothetical,  and  the  instruction 
asked  on  an  abstract  question.  But  if 
the  court  not  only  declines  to  give  the 
instruction  asked,  but  proceeds  to  give 
another  in  lieu  thereof,  the  inference 
is  a  reasonable  one,  that  there  was 
evidence  tending  to  prove  the  case 
supposed,  and  the  appellate  court  will 
not  only  inquire  whether  the  law  is 
correctly  expounded  in  the  instruction 
given,  but  will  also  inquire  whether  it 
is  correctly  stated  in  the  instruction 
asked.  Chapman  v.  Wilson,  1  Rob. 
267. 

Where  it  does  not  appear  that  all 
the  evidence  given  on  the  issue  joined 
is  stated  in  the  bill  of  exceptions,  an 
instruction  to  the  jury  that  if  they  be- 
lieve certain  facts  stated  they  must  find 
for  the  plaintiff,  the  appellate  court 
must  reverse  the  judgment,  on  the 
ground  that  the  facts  are  too  imper- 
fectly stated  to  enable  the  court  to 
decide  whether  or  not  the  instruction 
is  correct.  McVeigh  v.  Allen,  29  Gratt. 
588. 

Order  Summoning  Grand  Jury. — 
Where  the  record  does  not  affirma- 
tively show  that  an  order  to  summon 
a  grand  jury  was  made,  in  the  silence 
of  the  record,  it  will  be  presumed  that 
such  an  order  was  made.  The  order 
itself  is  not  a  necessary  part  of  the 
record  of  the  case,  since  the  com- 
.  mencement  of  the  case  was  the  finding 
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of  the  indictment,  and  that  was  neces- 
sarily subsequent  to  the  making  of  the 
order.  Robinson  v.  Com.,  88  Va.  900, 
14  S.  E.  627. 

Changing  Date  of  Offense  in  Indict- 
ment.— Where  an  original  indictment 
is  brought  before  the  appellate  court, 
and  it  appears  upon  inspection  thereof 
that  the  date  of  the  year  in  which  the 
offense  is  charged  to  have  been  com- 
mitted has  been  changed,  the  appellate 
court,  in  the  absence  of  anything  in  the 
record  to  show  when  the  change  was 
made,  will  presume  that  the  same  was 
made  before  the  finding  of  the  indict- 
ment. State  V.  Ball,  30  W.  Va.  382, 
4  S.  E.  645. 

Denial  of  Right  to  Separate  Trial.^ 
Persons  jointly  indicted  can  not  be 
tried  jointly  without  the  concurrent 
election  of  themselves  and  the  attorney 
for  the  commonwealth.  Either  has  the 
right  to  demand  a  separate  trial.  But 
even  if  it  were  otherwise,  and  the  ac- 
cused had  the  election  to  be  tried  sepa- 
rately or  jointly  where  the  record  is 
silent  on  the  subject  of  election,  the 
appellate  court  will  not  presume  that 
any  right  has  been  denied  the  accused, 
-where  she  has  been  tried  separately, 
in  the  absence  of  anything  in  the  rec- 
ord to  show  that  she  elected  to  be  tried 
jointly  and  that  the  right  was  denied 
her.  Barnes  v.  Com.,  92  Va.  794,  23 
S.  E.  784. 

Denial  of  Right  to  Have  Counsel. — 
Every  person  accused  of  crime  has  a 
right  to  have  counsel  to  aid  him  in  his 
defense,  but  no  one  is  compelled  to 
employ  counsel.  If  the  record  fails  to 
show  whether  the  accused  had  counsel 
or  not,  or  even  if  it  shows  that  he  did 
not  have  counsel,  it  is  not  ground  for 
reversal,  unless  it  further  appears  that 
the  right  to  have  counsel  was  denied. 
It  is  not  to  be  presumed  that  the  right 
was  denied.  Barnes  v.  Com.,  92  Va. 
794,  23  S.   E.  784. 

Keeping  Prisoner  in  Irons. — When 
the  record  is  silent  as  to  whether  there 
was  or  was  not  any  valid  excusev  for 


retaining  the  irons  upon  the  prisoner 
during  trial,  the  appellate  court  will 
presume  that  the  court  below  exercised 
a  sound  and  reasonable  discretion  in 
not  causing  them  to  be  removed.  State 
V.  Allen,  45  W.  Va.  65,  30  S.  E.  209. 

Competency  of  Jurors. — Though  a 
railroad  company  had  instituted  pro- 
ceedings, under  the  Code  of  West  Vir- 
ginia, to  condemn  land,  and  had  taken 
possession  of  the  land  under  the  provi- 
sions of  §  20,  ch.  42  of  the  Code,  yet 
the  landowner,  or  the  railroad  com- 
pany, either,  have  a  right,  in  the  man- 
ner prescribed  by  §  18  of  this  act,  to 
require  that  the  compensation  to  be 
paid,  shall  be  ascertained  by  an  im- 
partial jury  of  twelve  freeholders.  In 
proceedings  under  this  act,  the  record 
states  that  the  landowner  moved  to 
have  a  jury  of  twelve  freeholders, 
which  motion  the  court  sustained,  be- 
ing of  opinion  that  he  was  entitled  to 
such  jury,  and  ordered  a  jury  to  be 
empanelled;  no  objection  was  made  to 
the  empanelling  of  the  jury,  because 
they  were  not  freeholders.  Held,  in 
such  a  case,  the  appellate  court  will 
presume  that  all  the  jurors  were  free- 
holders, though  it  be  not  so  stated  ex- 
pressly on  the  record.  Chesapeake, 
etc.,  R.  Co.  V.  Patton,  9  W.  Va.  648. 

Discharge  of  Jury. — If  it  does  not 
appear  on  the  record  that  the  defend- 
ant objected,  it  will  be  presumed  in 
the  appellate  court,  that  the  court  be- 
low discharged  the  jury,  empaneled  and 
sworn  in  the  case,  for  sufficient  cause, 
and  with  the  consent  or  acquiescence 
of  the  defendant.  Dye  v.  Com.,  7 
Gratt.  662. 

Compliance  with  Statute  as  to  Spe- 
cial Terms  of  Court. — So  where  a  spe- 
cial term  is  held  under  §  3060,  Code 
of  Va.,  1887,  it  will  be  presumed  that 
all  the  provisions  of  that  act  were 
complied  with.  Harman  v.  Copcn- 
haver,  89  Va.  836,  17  S.  E.  482. 

Adjournment. — If  it  does  not  appe?r 
affirmatively  that  adjournments  were 
irregular,  in  the  absence  of  objection 
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on  that  ground  in  the  court  below,  an 
appellate  court  will  presume  that  they 
were  regular.  Hill  v.  Bowyer,  18 
Gratt.  364,  381. 

Verdict. — A  verdict  of  a  jury  is  taken 
to  be  correct,  in  an  appellate  court, 
where  the  record  contains  none  of  the 
evidence  before  the  jury.  McClure- 
Mabie  Lumber  Co.  v.  Brooks,  46  W. 
Va.  732,  34  S.   E.  921. 

Every  reasonable  presumption  is 
made  in  support  of  a  verdict  fairly 
rendered,  which  cannot  be  set  asidvj  as 
against  the  evidence,  unless  the  evi- 
dence is  plainly  insufficient  to  warrant 
the  finding.  Blair  v.  Wilson,  28  Gratt 
165;  Jones  v.  Rixey,  79  Va.  656. 

Where  the  bill  of  exceptions  fails  to 
give  the  evidence  before  the  jury,  the 
court  of  appeals  will  presume  that  the 
verdict  was  correct  even  though  there 
are  depositions  in  the  record,  if  it  does 
not  appear  that  they  were  the  only 
evidence.  Ayres  v.  Robins,  30  Gratt. 
105. 

Remand  of  Cause. — Under  the  stat- 
ute, §  25,  ch.  178,  Va.  Code  1873,  if  til*:; 
record  states  that  the  cause  waa  re- 
manded "for  good  'jause  shown  or  by 
consent,"  it  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary 
that  such  action  was  correct,  yx:i,  if 
the  record  does  not  so  state,  it  v^ill 
not  be  presumed  that  it  was  "by  con- 
sent of  parties  or  for  good  cause 
shown,"  and  the  judgment  will  be  re- 
versed, nor  need  objection  have  been 
made  in  the  lower  court,  as  it  would 
have  been  unavailing.  Wynn  v.  Hen- 
inger,  82  Va.  172. 

Where  a  demurrer  is  sustained  and 
a  cause  is  remanded  to  rules  with  leave 
to  the  plaintiff  to  amend,  it  will  be 
presumed,  the  contrary  not  appearing, 
that  it  was  remanded  at  the  instance  of 
the  plaintiff.  White  v.  Ches.,  etc.,  R. 
Co.,  26  W.  Va.  800. 

Setting  Aside  Judgment  or  Verdict. 
— When  a  judgment  is  set  aside  by  the 
court  during  the  term  at  which  it 
was  rendered,  the  appellate  court  will 


presume  that  it  was  rightfully  set  aside 
unless  the  contrary  affirmatively  ap- 
pears by  the  record.  Green  v.  Pitts- 
burg, etc.,  R.  Co.,  11  W.  Va.  685. 

When  the  bill  of  exceptions  sets  out 
the  specific  grounds  on  which  the  court 
set  aside  the  verdict  of  the  jury,  the 
court  of  appeals  will  presume,  unless 
the  contrary  appears,  that  it  acted  on 
those  grounds  alone,  and,  if  those 
grounds  are  clearly  insufficient,  that 
court  will  reverse  the  order  setting 
aside  the  verdict;  but,  generally,  it  takes 
a  stronger  case  to  reverse  an  order 
granting,  than  it  does  one  refusing,  a 
new  trial.  Probst  v.  Braeunlich,  24  W. 
Va.  356. 

Where  "for  reasons  appearing  to  the 
court,"  though  not  specified,  a  verdict 
is  set  aside,  without  requiring  payment 
of  costs,  the  appellate  court  will  take 
it  for  granted  those  reasons  were  suffi- 
cient, no  bill  of  exceptions  being  filed. 
Hume  V.  Beale,  3  Munf.  226. 

Scire  Facias  to  Revive  Cause. — A 
scire  facias  to  revive  an  action  of  deti- 
nue against  an  administrator,  should 
suggest  the  coming  of  the  property 
into  the  hands  of  the  administrator, 
since  the  death  of  the  testator,  but,  the 
scire  facias  not  being  in  the  record 
nor  in  the  clerk's  office  of  the  court 
below  and  no  objection  appearing  to 
have  been  taken  to  it  in  that  court, 
the  court  of  appeals  will  presume  that 
it  was  in  all  respects  regular.  Hunt 
V.  Martin,  8  Gratt.  578. 

Upon  a  plea  of  nul  tiel  record  to  a 
scire  facias,  as  the  court  below  has 
the  whole  record  before  it,  in  the  ab- 
sence of  the  record  in  the  appellate 
court,  it  will  be  presumed,  that  the  part 
of  the  record  recited  in  the  scire  facias 
was  before  the  court  below,  and  that 
the  order  reviving  the  decree  is  cor- 
rect. Garrison  v.  Myers,  12  W.  Va. 
330. 

Issuance  of  Previous  Fieri  Facias  in 
Good  Time. — The  presumption  is, 
where  a  fi.  fa.  is  issued  more  than  a 
year  after  judgment,  not  that  it  is  the 
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first  fi.  fa.,  but  the  contra-y.  The  bur- 
den of  proof  is  on  the  debtor  to  prove 
it  the  first.  Spotts  v.  Com.,  85  Va.  531, 
8  S.  E.  375. 

Quashing  Inquisition  of  Ad  Quod 
Damnum. — Where  a  supersedeas  is 
granted  to  a  judgment  of  the  district 
court  affirming  a  judgment  of  the 
county  court  quashing  an  inquisition 
of  ad  quod  damnum  on  a  petition  to 
build  a  mill,  in  the  absence  of  a  bill 
of  exceptions  to  the  court's  opinion  it 
will  be  presumed  that  its  action  was 
proper  and  its  judgment  will  be  af- 
firmed.    Noel  V.  Sale,  1  Call  495. 

Overruling  Motion  to  Quash  Return. 
— When  no  exception  is  taken  to  the 
action  of  the  court  below  in  overrul- 
ing a  motion  to  quash  a  return,  it  will 
be  presumed  that  its  action  was  right. 
Thompson  v.  Boggs,  8  W.  Va.  63. 

Hearing  of  Cause. — When  the  record 
does  not  show  that  any  objections  were 
made  by  the  appellant  to  the  hearing 
of  the  cause,  the  presumption  is  that 
the  cause  was  heard  without  objection. 
Gardner  v.  Landcraft,  6  W.  Va.  36. 

When  a  case  has  been  removed  from 
one  court  to  another,  although  the  clerk 
of  the  former  court  has  not  made  the 
copies  of  rules  and  orders  required  by 
§  3318  of  the  Va.  Code,  yet,  where  it 
appears  that  the  whole  record  was  be- 
fore the  circuit  court  when  it  decided 
the  case,  this  court  will  not  presume 
that  the  case  was  heard  and  decided  in 
the  lower  court  in  the  absence  of  any 
of  the  papers  in  the  case.  Bell  v.  Farm- 
ville,  etc.,  R.  Co.,  91  Va.  99,  20  S.  E. 
942. 

Setting  of  Cause  for  Hearing. — In  an 
appellate  court,  where  it  does  not  ap- 
pear from  the  record  that  a  cause  in 
chancery  was  ?et  for  hearing  at  rules 
before  it  was  heard,  but  it  does  appear 
that  the  comj>lainants,  who  are  the  ap- 
pellees, had  a  right  to  set  it  for  hearing 
at  the  rules  preceding  the  term  at  which 
it  was  heard,  that  the  decree  recited 
that  it  was  heard  on  the  bill,  answers 
and  exhibits,  and  was  argued  by  coun- 


I  sel,  and  the  pleadings  presented  a  mere 
question  of  law,  there  being  no  issue 
of  fact,  it  will  be  presumed  that  it  was 
actually  set  for  hearing,  or  that  it  was 
heard  by  consent.  Raney  v.  Heath,  2 
Pat.  &  H.  206. 

Recitals  in  Decrees. — Where  two  de- 
crees recite  that  the  case  was  heard 
upon  an  attachment  sued  out  and 
levied,  it  will  be  presumed  that  an  at- 
tachment was  duly  sued  out  and  levied, 
although  the  attachment  mentioned  in 
the  record  was  quashed.  Taylor  v.  Cox, 
32  W.  Va.  148,  9  S.  E.  70. 

Where  it  does  not  appear  from  the 
record  whether  process  was  duly 
served,  or  order  of  publication  duly 
published  and  posted,  or  not,  exceot 
from  the  decree,  which  declares  that 
"process  was  duly  served"  or  **order 
of  publication  was  duly  executed  as  to 
the  defendants,"  it  will  be  presumed 
that  it  was  so  served  or  executed.  But 
when  the  record  shows  the  process  or 
order  of  publication,  and  shows  clearly 
that  process  was  not  served  or  order 
of  publication  executed  as  to  any  par- 
ticular defendant,  such  declaration  in 
the  decree  will  not  raise  such  prc'un^^^v- 
tton  as  to  such  defenr'ant.  Styles  v. 
Laurel  Fork  Oil  &  Coal  Co.,  45  W. 
Va.  374,  32  S.  E.  227;  Moore  v.  Holt. 
10  Gratt.  284. 

A  recital  in  a  decree  that  all  the  de- 
fendants had  been  duly  summoned,  is 
conclusive  on  appeal  m  the  ibjcnce 
from  the  record  of  anvthing  to  the  con- 
traiy.  Moore  v.  Green,  90^  Va,  ISl,  17 
S.  E.  872;  Arnold  v.  Arnold,  11  W^  Va. 
449. 

Where  a  decree  states  that  an  order 
of  publication  against  an  absent  de- 
fendant, has  been  duly  published,  it  is 
to  be  taken  in  an  appellate  court,  that 
everything  required  by  the  statute  was 
done.     Moore  v.  Holt,  10  Gratt.  284. 

Although  one  of  the  defendants  was 
not  served  with  process,  if  the  record 
recites  that  the  defendants  appeared 
and  pleaded,  it  will  be  pre.<iumed,  on 
appeal,  the  contrary  not  appearing  on 
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the  record,  that  the  defendant  who 
was  not  served  with  process  also  aj> 
peaifd  and  pleaded,  and  so  waived  tlir 
objection  as  he  had  a  right  to  do. 
Shields  v.  Bank,  5  W.  Va.  259. 

Time  Given  by  Decree  of  Sale  for 
Payment  of  Debt. — Though  the  time 
given  in  a  decree  of  sale  for  the  pay- 
ment of  a  deed  of  trust  or  other  \vt\\ 
debt  be  fixed  in  the  decree  at  fifteen 
dayci  only,  the  appellate  court  will 
nevertheless  presume  that  the  discre- 
tion of  the  court  below  has  been  prop- 
erly exercised  in  this  respect,  if  no  ap- 
plication appears  to  have  been  made 
to  that  court  for  an  extension  of  the 
time.  Weinberg  v,  Rempe,  1$  W.  Va. 
829. 

Appointment  and  Qualificition  of 
Commissioner. — Where  the  order  of 
the  circuit,  referring  a  cause  to  a  per- 
son to  take,  state  and  settle  an  account 
of  indebtedness,  designates  him  "a 
master  commissioner  of  this^  court," 
and  there  is  nothing  in  the  record  to 
show  he  was  not  one  of  the  commis- 
sioners of  the  court;  held,  the  appel- 
late court  will  in  such  case,  consider 
him  regularly  appointed  and  qualified 
as  such  commissioner.  Hickman  v. 
Painter,  11  W.  Va.  386. 

Issuance  of  Grant. — Defendants  in 
ejectment  rely  upon  an  outstanding 
title  in  a  third  person,  and  offer  in  evi- 
dence an  abstract  of  the  patent  cer- 
tified by  the  register,  which  is  received 
without  objection.  This  is  to  be  re- 
garded in  the  appellate  court  as  prima 
facie  evidence  that  such  a  grant  was 
issued,  though  the  case  came  up  on  a 
demurrer  to  evidence.  Atkins  v. 
Lewis,    14    Gratt.    30. 

Foreclosure  of  Mortgage. — Though 
the  time  allowed  for  the  redemption  of 
a  mortgage  be  only  thirty  days,  an  ap- 
pellate court  will  nevertheless  pre- 
sume that  the  discretion  of  the  court 
below  has  been  properly  exercised,  if 
no  application  appears  to  have  been 
made  to  that  court  for  an  extension  of 
time.  Harkins  v.  Forsyth,  11  Leigh 
294. 


Death  of  Intestate's  Wife.— Neither 
the  bill  nor  the  answer  referring  to  the 
wife  of  an  intestate  and  there  beinrj  no 
proof  that  she  is  alive,  the  appellate 
court  will  presume  that  she  is  dead,  in 
a  bill  by  the  children  of  the  intestate 
against  the  administrator.  Thomas  v. 
Dawson,  9  Gratt.  531. 

That  Offense  Was  Committed 
within  the  Period  of  Limita  ion — 
After  a  verdict  of  conviction  for  mis- 
demeanor, an  appellate  court  will  pre- 
sume that  the  offense  was  proved  to 
have  been  within  the  period  of  limita- 
tion, where  the  record  does  not  show 
the  contrary.  Earhart  v.  Com.,  9 
Leigh   671. 

Proceedings  to  Open  Road. — Under 
the  act  of  1835,  the  county  courts  hav- 
ing authority  to  dispense  with  that  act 
in  proceedings  to  open  a  road  and  to 
proceed  under  the  act  of  1819,  on  ap- 
peal it  will  be  presumed  that  it  has 
made  such  an  order,  where  it  has  pro- 
ceeded under  the  former  act.  White 
V.  Coleman,  6  Gratt.  138. 

Probate  Proceedings. — Upon  an  is- 
sue of  devisavit  vel  non,  the  verdict  of 
the  jury  in  favor  of  the  will,  approved 
by  the  court  before  which  the  issue 
was  tried,  concludes  all  mere  questions 
of  fact,  depending  upon  the  credit  to 
be  given  to  v/itnesses.  And,  therefore, 
in  such  case,  in  an  appellate  cou  t,  it 
must  be  taken  that  all  the  require- 
ments of  the  statute,  in  order  to  es- 
tablish the  will,  were  satisfactorily 
proved;  and  the  identity  of  the  paper 
is  one  of  the  facts  settled  by  the  ver- 
dict.    Jesse  V.  Pa  ker,  6  Gratt.  57. 

As  to  presumptions  that  error  was 
prejudicial,  see  ante,  "Presumptions  as 
to  Prejudice,"  XIV,  H,  1,  c,  (3). 

J.    AFFIRMANCE. 
1.   In  General. 

Where  Record  Shows  No  Error  Af- 
firmatively.— A  decree  is  presumed  to 
be  right,  and  the  party  appealing  must 
show  error.  It  is  not  sufficient  for  the 
appellate  court  to  doubt  the  correct- 
ness of  the  decision.     It  must  be  satis* 
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ficd,  in  order  to  reverse,  that  there  is 
error.  Porter  v.  Christian,  88  Va.  730, 
14  S.  E.  183;  Douglas  v.  Spoor,  89  Va. 
279,  15  S.  E.  550;  Shipman  v,  Fletcher, 
91  Va.  473,  22  S.  E.  458;  Smith  v. 
Smith,  92  Va.  696,  24  S.  E.  280;  Atlan- 
tic, etc.,  R.  Co.  V,  Delaware  Con.  Co., 
98  Va.  503,  37  S.  E.  13;  Grief  v.  Nor- 
folk, etc.,  R.  Co.,  2  Va.  Dec.  600; 
Hickman  v.  Painter,  11  W.  Va.  386; 
Snodderly  v.  Fairmont,  23  W.  Va.  472; 
Yoke  V,  Shay,  47  W.  Va.  40,  34  S.  E. 
748;  Spurgin  v.  Spurgin,  47  W.  Va.  38, 
34  S.  E.  750;  Whipkey  v.  Nicholas,  47 
W.  Va.  35,  34  S.  E.  751;  Camden  v. 
Dewing,  47  W.  Va.  310,  34  S.  E.  911. 

Where  the  record  shows  no  error 
affirmatively,  the  judgment  will  be  af- 
firmed. Craft  V,  Mann,  46  W.  Va.  478, 
33  S.  E.  260;  Furbee  v.  Shay,  46  W. 
Va.  736,  34  S.  E.  746;  Griffith  v.  Cor- 
rothers,  42  W.  Va.  50,  24  S.  E.  569; 
Webb  V.  Bailey,  41  W.  Va.  463,  23  S. 
E.  644;  Anderson  v.  Doolittle,  38  W. 
Va.  629,  18  S.  E.  724;  McGraw  v.  Rol- 
ler, 47  W.  Va.  650,  35  S.  E.  822. 

When,  upon  a  survey  of  the  whole 
record,  the  judgment  appears  to  be 
substantially  right,  it  will  be  affirmed, 
notwithstanding  an  error  may  have 
been  committed  in  the  progress  of  the 
cause,  which  has  not  operated  to  the 
prejudice  of  the  appellant.  Petty  v. 
Frick  Co.,  86  Va.  501,  10  S.  E.  886. 

Where  the  court  below  has  upon  the 
evidence  determined  a  question  of  fact, 
the  court  of  appeals  will  not  overturn 
its  decision  exccp;  in  cases  of  manifest 
error  or  misconduct.  Glaize  v.  Glaize, 
79  Va.  429;  Womack  v.  Tankersley,  78 
Va.  242;  Shaffer  v.  Shaffer,  51  W.  Va. 
126,  41  S.  E.  166;  Wolfe  v.  Bank,  54  W. 
Va.   689,  47  S.   E.  243. 

Although  the  conclusion  reached  by 
the  circuit  court  may  be  subject  to 
grave  doubts,  the  appellate  court  will 
not  reverse  its  action  unless  plainly 
erroneous.  Naughton  v.  Taylor,  50  W. 
Va.  233,  40  S.  E.  352;  Shaffer  v.  Shaf- 
fer, 51  W.  Va.  126,  41  S.  E.  166. 

A  case  being  heard  in  the  supreme 


court  as  upon  a  demurrer  to  the  evi- 
dence by  the  plaintiff  in  error,  the  judg- 
ment of  the  trial  court  must  be 
affirmed  if  there  is  any  evidence  in  the 
record  on  which  the  judgment  could 
have  been  based.  Parsons  v.  Maury, 
101  Va.  516,  44  S.  E.  758;  Young  v. 
Hart,  101  Va.  480,  44  S.  E.  703. 

On  an  issue  as  to  the  price  at  which 
land  was  sold  at  commissioners*  sale, 
the  finding  of  the  lower  court  will  not 
be  disturbed,  if  sustained  by  the  evi- 
dence.   Borst  V.  Nelson,  2  Va.  Dec.  22. 

Where  an  injunction  is  obtained 
upon  a  bill  alleging  a  parol  contract 
for  the  extension  of  the  time  for  the 
collection  of  a  debt  secured  by  trust 
deed,  and  the  proof  does  not,  in  the 
opinion  of  the  appellate  court,  estab- 
lish such  a  contract  as  would  be  speci- 
fically enforced  by  a  court  of  equity, 
it  will  not  be  held  that  the  circuit  court 
erred  in  refusing  to  direct  an  issue  to 
be  tried  by  a  jury  to  ascertain  whether 
such  contract  was,  in  fact,  made. 
Craig  V,  McCulloch,  20  W.  Va.  148. 

2.   Where  Evidence  Conflicting. 

In  General. — Where  the  decree 
sought  to  be  reversed  is  based  upon 
depositions  which  are  so  conflicting, 
and  of  such  a  doubtful  and  unsatisfac- 
tory character  that  different  minds  and 
different  judges  might  reasonably  dis- 
agree as  to  the  facts  proved  by  them, 
or  the  proper  conclusion  to  be  deduced 
therefrom,  the  appellate  court  will  de- 
cline to  reverse  the  decree,  although  the 
testimony  may  be  such  that  the  ap- 
pellate court  might  have  rendered  a 
different  decree  if  it  had  acted  on  the 
cause  in  the  first  instance.  Reusens 
V.  Lawson,  100  Va.  143,  40  S.  E.  61G; 
Smith  V,  Yoke,  27  W.  Va.  639;  Doonan 
V,  Glynn,  28  W.  Va.  715;  Frederick  v. 
Frederick,  31  W.  Va.  566,  8  S.  E.  295; 
Pricbard  v.  Evans,  31  W.  Va.  137,  5 
S.  K.  461;  Bartlett  v.  Cleavenger,  35 
W.  Va.  719,  14  S.  E.  273;  Richardson 
V.  Ralphsnyder,  40  W.  Va.  15,  20  S. 
E.  854;  Fitzgerald  v.  Phelps,  etc.,  Co., 
42  W.  Va.  570,  26  S.  E.  315;   Chrislip 
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V.  Tetcr,  43  W.  Va.  356,  27  S.  E.  288; 
Smith  V.  Johnson,  44  W.  Va.  278,  29 
S.  E.  509;  Shepherd  v.  Snodgrass,  47 
W.  Va.  79,  34  S.  E.  879;  Spurgin  v. 
Spurgin,  47  W.  Va.  38,  34  S.  E.  750; 
Mcintosh  V.  Augusta  Oil  Co.,  47  W. 
Va.  833,  35  S.  E.  861;  Naughton  v. 
Taylor,  50  W.  Va.  233,  40  S.  E.  352. 

But  where  the  great  preponderance 
of  evidence  is  against  the  decree,  it 
will  be  reversed.  Rather  v.  Rather,  88 
Va.  875,  14  S.  E.  626;  Davidson  v. 
Pittsburg,  etc.,  R.  Co.,  41  W.  Va.  407, 
23  S.  E.  593. 

A  plaintiff  in  error,  in  the  appellate 
court,  occupies  the  position  of  a  de- 
murrant to  the  evidence,  and  if  the 
evidence  is  conflicting  the  judgment  of 
the  trial  court  will  be  affirmed.  River- 
side Cotton  Mills  V,  Lanier,  102  Va. 
148,  45  S.  E.  875;  Rocky  Mount  Trust 
Co.  V,  Price,  103  Va.  298,  49  S.  E.  73; 
Richmond  Ice  Co.  v.  Crystal  Ice  Co., 
103  Va.  465,  49  S.  E.  650;  Johnston  v. 
Witt  Shoe  Co.,  103  Va.  611,  50  S.  E. 
153. 

When  a  question  of  fact  is  referred 
to  a  jury,  depending  upon  the  testi- 
mony of  witnesses  conflicting  in  their 
statements,  and  is  passed  upon  by 
them,  and  approved  by  the  trial  court, 
unless  there  be  palpable  error,  the 
court  of  appeals  must  affirm,  as,  when 
conflicting  statements  are  made,  there 
is  no  safe  method  by  which  the  court 
can  decide  between  them,  seen  on 
paper.  It  can  not  pass  upon  the  credi- 
bility of  witnesses,  or  the  weight  of 
conflicting  testimony,  and  reverse  the 
trial  court,  except  when  the  error  is 
palpable  and  obvious,  and  the  result  is 
without  evidence  to  support  it,  or 
plainly  against  the  evidence.  Mc- 
Cune's  Case,  2  Rob.  771;  Chaney  v. 
Saufiders,  3  Munf.  51;  Dudleys  v.  Dud- 
leys, 3  Leigh  436;  Hill  v.  Com.,  2 
Gratt.  594;  Grayson's  Case,  6  Gratt. 
712;  Vaiden  v.  Com.,  12  Gratt.  717; 
Bell  V.  Alexander,  21  Gratt.  9;  Dean  v. 
Com.,  32  Gratt.  917;  Proctor  v.  Sprat- 
ley,  78  Va.  254;   Coleman  v.  Com.,  84 


Va.  8,  8  S.  E.  878;  Weaver  v,  Bliven, 
82  Va.  53;  Prather  v.  Com.,  85  Va.  123, 

7  S.  E.  178;  Barbour  v.  Melendy,  88  Va. 
595,  14  S.  E.  236;  Burch  v.  Hylton,  89 
Va.  441,  16  S.  E.  342;  Sitterding  v. 
Patterson,  101  Va.  296,  43  S.  E.  557; 
Norfolk,  etc.,  Co.  v.  Morris,  101  Va. 
422,  44  S.  E.  719;  State  v.  Abbott,  8 
W.  Va.  741;   Miller  v.   Insurance  Co., 

8  W.  Va.  515;  State  v.  Donohoo,  22  W. 
Va.  761;  State  v.  Smith,  24  W.  Va.  825; 
State  V.  Baker,  33  W.  Va.  319,  10  S.  E. 
639;  State  v.  Morgan,  35  W.  Va.  260,  13 
S.  E.  385;  Martin  v.  Thayer,  37  W.  Va. 
38,  16  S.  E.  489;  State  v.  Zeigler,  40 
W.  Va.  593,  21  S.  E.  763;  Akers  v.  De- 
Witt,  41  W.  Va.  229,  23  S.  E.  669; 
Gilmer  v.  Sidenstricker,  42  W.  Va.  52, 
24  S.  E.  566;  Scott  v.  Chesapeake,  etc., 
R.  Co.,  43  W.  Va.  484,  27  S.  E.  211; 
State  V.  Bowyer,  43  W.  Va.  180,  27  S. 
E.  301;  McM aster  v.  Dyer,  44  W.  Va. 
644,  29  S.  E.  1016;  Young  v.  West  Va., 
etc.,  R.  Co.,  44  W.  Va.  218,  28  S.  E. 
932;  Moore  v.  Strickling,  46  W.  Va. 
515,  33  S.  E.  274;  State  v.  Kohne,  48 
W.  Va.  335,  37  S.  E.  553;  Hopkins  v. 
Prichard,  51  W.  Va.  385,  41  S.  E.  347. 
See  Ewing  v.  Ewing,  2  Leigh  337. 

Where  the  evidence  is  conflicting  on 
the  material  issues  in  a  case,  it  is  pe- 
culiarly within  the  province  of  the 
jury  to  weigh  the  evidence  and  de- 
termine the  issues,  and  the  verdict 
should  not  be  disturbed  on  a  writ  of 
error.  Richmond  Traction  Co.  v. 
Clarke,  101  Va.  382,  43  S.  E.  618;  Smith 
V.  Townsend,  21  W.  Va.  486.  See  the 
title  QUESTIONS  OF  LAW  AND 
FACT. 

But  where,  on  the  undisputed  fixed 
facts,  the  verdict  is  contrary  to  the 
evidence,  the  supreme  court  can  re- 
verse it  as  contrary  to  law.  Manss- 
Bruning  Shoe  Mfg.  Co.  v.  Prince,  51 
W.   Va.   510,   41    S.    E.   907. 

Where  a  motion  for  a  new  trial  is 
made  on  the  ground  that  the  verdict 
was  contrary-  to  the  evidence,  and  the 
motion  is  denied,  the  opinion  of  the 
court  which  tried  the  cause  is,  on  such 
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point,  entitled  to  great  respect  in  the 
appellate  court;  and  the  appellate 
court  will  grant  such  new  trial  only  in 
case  of  a  plain  deviation  from  the 
right  and  justice.  Sigler  v.  Beebe,  44 
W.  Va.  587,  30  S.  E.  76;  Smith  v.  Park- 
ersburg,  etc.,  Co.,  48  W.  Va.  232,  37  S. 
E.  645;  State  v.  Morgan,  35  W.  Va. 
260,  13  S.  E.  385;  Jones  v.  Singer  Mfg. 
Co.,  38  W.  Va.  147,  18  S.  E.  478. 

Where  the  verdict  of  a  jury  is 
wholly  without  evidence  on  a  point 
essential  to  a  finding,  or  the  evidence 
is  plainly  insufficient  to  warrant  such 
finding  by  the  jury,  the  same  should 
be  set  aside,  and  a  new  trial  awarded." 
Vintroux  v.  Simms,  45  W.  Va.  548,  31 
S.  E.  941;  Beall  v.  Pittsburg,  etc.,  R. 
Co.,  38  W.  Va.  526,  18  S.  E.  729. 

"It  is  well  settled  that  where  some 
evidence  has  been  given  tending  to 
establish  the  fact  in  issue,  or  where 
the  evidence  consists  of  circumstances 
or  presumptions,  a  new  trial  will  not 
be  granted  merely  because  the  court, 
if  upon  the  jury,  would  have  given  a 
different  verdict.  The  evidence  must 
be  plainly  insufficient  to  warrant  the 
verdict,  to  justify  the  court  in  setting 
it  aside.  And  this  restriction  applies 
a  fortiori  to  an  appellate  court.  'For 
in  the  appellate  court  there  is  super- 
added to  the  weight  which  must  al- 
ways be  given  to  the  verdict  of  a  jury 
fairly  rendered,  that  of  the  opinion  of 
the  judge  who  presided  at  the  trial, 
which  is  always  entitled  to  peculiar 
respect  upon  the  question  of  a  new 
trial.'  Blosser  v.  Harshbarger,  21 
Gratt.  214,  and  cases  cited."  Priest  v. 
Whitacre,    78    Va.    151. 

The  supreme  court  may  in  some  in- 
stances grant  a  new  trial  even  on  con- 
flicting evidence,  but  should  do  so 
rarely  and  with  the  utmost  caution.  It 
should  do  so  only  where  the  verdict 
plainly  works  wrong  and  injustice. 
State  V.  Sullivan,  55  W.  Va.  597.  47  S. 
E.  267.     See  the  title  NEW  TRIALS. 

Where  a  cause  is  submitted  to  the 
trial  court  for  the  determination  of  all 


matters  of  law  and  fact,  without  the 
intervention  of  a  jury,  its  judgment  is 
entitled  to  the  same  weight  as  though 
rendered  upon  a  verdict  of  a  jury,  and 
an  appellate  court  will  not  disturb  it 
unless  it  is  plainly  against  the  evi- 
dence, or  is  without  evidence  to  sup- 
port it.  Gray  v,  Rumrill,  101  Va.  507, 
44  S.  E.  697;  Hysell  v.  Sterling,  etc.. 
Co.,  46  W.  Va.  158,  33  S.  E.  95;  Mar- 
tin V.  Richmond,  etc.,  R.  Co.,  101  Va. 
406,  44  S.  E.  695;  Kennewig  v,  Moore, 
49  W.  Va.  323,  38  S.  E.  588;  Gaines  v. 
Wilson,  2  Va.  Dec.  368. 

The  rule  established  by  the  repeated 
decisions  of  the  appellate  court,  both 
as  to  law  and  equity  is  that  the  find- 
ing of  the  circuit  court  as  to  facts  in 
issue,  unless  against  the  plain  prepon- 
derance of  the  evidence,  is  conclusive 
upon  the  court  of  appeals.  Weavers. 
Akin,  48  W.  Va.  456,  37  S.  E.  600; 
Faulkner  v.  Grantham,  55  W.  Va.  317, 
47  S.  E.  78;  Bailey  v.  Calfee,  49  W.  Va, 
631,  39  S.  E.  642.  See  the  title 
FINDINGS  OF  COURT. 

All  doubtful  questions  will  be  re- 
solved in  its  favor.  Hysell  v.  Ster- 
ling, etc.,  Co.,  46  W.  Va.  158,  33  S.  E. 
95. 

The  court  of  appeals  will  not  reverse 
the  action  of  the  trial  court  overruling 
an  exception  to  a  commissioner's  re- 
port where  the  evidence  is  conflicting, 
and  the  court  can  not  see  that  error 
has  been  committed.  Triplett  v. 
Woodward,  98  Va.  187,  35  S.  E.  455. 

In  an  insurance  case  where  the  case 
is  submitted  to  the  court,  and  the  evi- 
dence as  to  the  value  of  the  property 
insured  is  conflicting,  the  appellate 
court  can  not  interfere  with  the  judg- 
ment of  the  court  below  on  the  ground 
that  the  judgment  is  excessive.  South- 
ern Mutual  Ins.  Co.  v.  Kloeber,  31 
Gratt.    739. 

Where  upon  the  question  of  whether 
the  assignment  of  a  bond  secured  by 
a  deed  of  trust  to  the  trustee  was  in- 
tended by  the  payee  to  pass  the  owner- 
ship of  the  bond,  the  evidence  is  con- 
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flicting,  the  decree  of  the  circuit  court  | 
will   be    affirmed.     Ayres   v.   Wells,    1 
.     Va.  Dec.  692. 

The  action  of  the  court  below  in 
overruling  a  motion  to  set  aside  a 
judgment  before  the  expiration  of  the 
term  at  which  the  judgment  was  ren- 
dered on  the  ground  that  there  was  an 
unauthorized  appearance  by  attorney  as 
to  the  judgment  debtor,  when  scvcra* 
crders  entered  in  the  case  at  former 
terms  show  a  general  appearance  for 
him  by  attorney,  will  not  be  disturbea 
by  the  appellate  court  unless  the  mo- 
tion was  supported  by  a  clear  prepon- 
derance of  evidence.  Lumber  Co.  v. 
Lance,  50  W.  Va.  636,  41  S.  E.  12S. 

On  an  application  to  tiirn  a  road, 
\\here  the  witnesses  on  each  side  arc 
nearly  equal  in  number  and  credi- 
bility, the  concurrent  judgments  of  the 
county  and  supe-ior  courts  ought  to 
be  approved  by  the  court  of  appeals. 
Atkinson  v.  Ball,  5  Rand.  446. 

A  question  of  fact  determined  by  a 
commissioner  upon  contradictory  evi- 
dence, and  approved  by  the  lower 
court,  cannot  be  disturbed  on  appeal, 
unless  the  error  be  palpable.  Fry  v. 
Feamster,  36  W.  Va.  454,  15  S.  E.  253; 
First  Nat.  Bank  v.  Bowman,  36  W.  Va. 
649,  14  S.  E.  989;  Hyre  v.  Lambert,  45 
W.  Va.  715,  31  S.  E.  927;  Graham  v. 
Graham,  21  W.  Va.  698;  Keneweg  Co. 
V.  Schilansky,  47  W.  Va.  287,  34  S.  E. 
773;  Wolfe  v.  Bank,  54  W.  Va.  689,  47 
S.  E.  243;  Hall  v.  Hall,  30  W.  Va.  779, 
5  S.  E.  260;  Moore  v.  Ltgon,  30W.Va. 
146,  3  S.  E.  572;  Faulkner  v.  Thomas, 
48  W.  Va.  148,  33  S.  E.  915;  Kent  v. 
Kent,  2  Va.  Dec.  674;  White  Hall  Co. 
V.  Hall,  102  Va.  284,  46  S.  E.  290; 
Carter  v.  Gill,  47  W.  Va.  504,  35  S. 
E.  829;  Cann  v.  Cann,  45  W.  Va.  563, 
31  S.  E.  923;  Magarity  v.  Succop,  90 
Va.  561,  19  S.  E.  260. 

Where  questions  of  fact  are  sub- 
mitted to  a  commissioner  in  chancery, 
l\is  findings  upon  such  facts  should  b*» 
sustained,  unless  the  court  is  satisfied 
from  the  evidence  before  the  commis- 


sioner, that  such  findings  arc  erro- 
neous, though  such  report  is  not  en- 
titled to  the  same  weight  as  the 
verdict  of  a  jury.  Boyd  v.  Gunnison, 
14  W.  Va.  1;  Reger  v.  O'Neal,  33  W. 
Va.  159,  10  S.  E.  375;  Holt  v,  Taylor, 
43  W.  Va.  153,  27  S.  E.  320. 

On  the  other  hand,  if  such  finding 
is  not  justified  by  the  evidence  it  will 
be  set  aside,  and  the  decree  founded 
thereon  will  be  reversed.  Keneweg 
Co.  V.  Schilansky,  47  W.  Va.  287,  34 
S.    E.   773. 

Where  questions  of  fact  are  referred 
to  and  passed  upon  by  a  commissioner, 
and  the  findings  of  the  commissioner 
are  overruled  and  disaffirmed  by  the 
circuit  court,  the  appellate  court  must 
determine  for  itself,  from  the  facts 
and  circumstances  disclosed  by  the 
record,  whether  it  will  sustain  the  con- 
clusions of  the  commissioner  or  that 
of  the  circuit  court.  Hyre  v,  Lam- 
bert, 45  W.  Va.  715,  31  S.  E.  927. 

Where  a  cause  has  been  referred  to 
a  commissioner  to  ascertain  and  report 
the  debts  due  from  a  decedent,  and  he 
returns  with  his  report  as  part 
thereof,  all  the  evidence,  which  was 
before  him,  on  which  he  acted,  and  the 
report  is  excepted  to  as  unsupported 
by  the  evidence,  and  the  circuit  court 
has  overruled  said  exceptions  and  con- 
firmed the  report,  the  appellate  court 
will  review  the  evidence  but,  unless 
the  same  is  clearly  insufficient  in  any 
reasonable  view  of  it  to  support  the 
findings  of  the  commissioner,  will  af- 
firm the  decree  of  the  circuit  court 
confirming  such  report.  Broderick  v. 
Broderick,  28  W.  Va.  378;  McClanahan 
V.  McClanahan,  36  W.  Va.  34,  14  S.  E. 
419. 

3.    Decision   Substantially  Right* 

Though  the  opinion  of  the  court  be- 
low appear  to  be  confined  to  one 
point,  yet  if  it  appear  upon  the  ^^hole 
record,  that  the  judgment  is  substan- 
tially right,  it  must  be  affirmed.  Davies 
V.  Miller,  1  Call  127. 

Where    a    record    on    appeal    is    un- 
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satisfactory,  and  the  evidence  not 
clearly  stated,  a  decree  which  is  based 
on  the  report  of  a  commissioner  who 
had  the  witnesses  before  him  and  knew 
the  particular  items  to  which  their  evi- 
dence was  directed,  and  which  appears 
to  do  substantial  justice,  will  be  af- 
firmed, though  the  conclusions  reached 
are  not  absolutely  accurate.  Brown- 
ing V.  Browning,  2  Va.  Dec.  714. 

The  failure  to  prove  facts  imma- 
terial to  the  prima  fade  case  made  out 
by  the  plaintiff  will  not  invalidate  or 
be  considered  sufficient  grounds  for 
the  reversal  of  the  judgment  founded 
on  the  evidence  of  the  plaintiff  alone. 
Moundsville,  etc.,  R.  Co.  v.  Wilson,  52 
W.  Va.  647,  44  S.  E.   169. 

Wrong  or  Insufficient  Reason  for 
Decision. — It  is  not  necessary  to  as- 
sign in  a  decree  any  reason  for  the 
decision,  and,  if  a  decree  is  substan- 
tially right,  it  should  be  affirmed,  al- 
though the  court  below  may  have 
given  an  insufficient  reason  for  its 
judgment.  Ballard  v.  Chewning,  49 
W.  Va.  508,  39  S.   E.  170. 

Where  the  decree  appealed  from  is 
right,  the  same  will  not  be  reversed 
because  the  circuit  court  was  incorrect 
in  its  reasons  for  its  conclusion.  Lee 
V.  Patton,  50  W.  Va.  20,  40  S.  E.  353; 
Boyd  V.  Cleghorn,  94  Va.  780,  27  S.  E. 
574;  Newell  v.  Wood,  1  Munf.  555; 
Shrewsbury  v.   Miller,  10  W.  Va.   115. 

This  only  applies  where  there  has 
been  a  hearing  on  the  merits,  and  not 
when  the  court  refuses  to  hear  at  all; 
for  the  court  of  appeals  will  only  con- 
sider the  questions  determined  by  the 
circuit  court.  Clark  v.  Sayers,  48  W. 
Va.   33.   35   S.    E.  882. 

Adding  Explanation. — The  court 
of  appeals  in  affirming  a  decree,  will 
add  any  explanation  which  may  be 
necessary  to  make  it  correctly  under- 
stood.    Mayo  V.   Purcell,  3   Munf.  243. 

4.   Where  Reversal  Would  Be  Unavail- 
ing to  Complainant. 

Upon  a  pure  bill  of  injunction  to  en- 
join  the   performance  of   certain   acts, 


but  containing  no  prayer  for  any  man- 
datory acts  to  be  performed,  where 
the  injunctions  as  prayed  has  been 
granted,  without  any  mandatory  pro- 
vision, if  it  appears  that  the  injunction 
has  been  dissolved  by  the  trial  court, 
and  pending  an  appeal,  without  super- 
sedeas from  the  order  of  dissolution 
the  acts  enjoined  have  been  performed, 
the  court  of  appeals  will  not  disturb 
the  action  of  the  trial  court,  as  a  re- 
versal would  be  unavailing  to  the 
complainant  even  if  the  decree  -were 
wrong.  Reid  v.  Norfolk  City  R.  Co., 
94  Va.   117,  26   S.   E.  428. 

5.  Effect  of  Discovery  since  Appeal  of 

Payment  of  -Judgment. 

Where,  since  the  appeal,  the  appel- 
lant finds  proof  that  one  of  the  judg- 
ments had  been  paid,  that  can  not  af- 
fect the  propriety  of  the  affirmance  of 
the  decree  by  the  appellate  court,  but 
appellant  can  have  relief  in  the  court* 
below.  McAllister  v.  Bodkin,  76  Va. 
809. 

6.  Amendment. 

By  Consent  of  Parties. — Where, 
after  an  appeal  has  been  allowed  in  a 
cause,  by  consent  of  parties,  a  decree 
is  made,  modifying,  in  one  respect,  the 
decree  appealed  from,  the  appellate 
court  may  amend  the  decree  appealed 
from  in  that  respect  and  affirm  it. 
Peters  v,  Neville,  26  Gratt.  549. 

To  Prevent  Delay.— Where  the  ac- 
counts have  been  discussed,  for  a  long 
time,  in  the  court  of  chancery  before 
and  after  an  appeal  and  have  become 
intricate  from  the  manner  of  stating 
them,  if  a  bill  of  review  be  applied  for 
to  the  last  decree  of  the  court  of  chan- 
cery purporting  to  be  made  in  con- 
formity to  the  decree  of  the  court  of 
appeals,  and  leave  to  file  the  bill  be 
refused,  the  court  of  appeals  will  cor- 
rect what  is  erroneous  in  the  report  of 
the  commissioner,  acting  under  its 
own  decree,  and  affirm  the  residue,  in 
order  to  prevent  further  delay,  al- 
though the  affirmance  may  possibly  be 
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injurious   in   some   instances.     Ambler 
V.  Macon,  4  Call  605. 

For  Conformity. — Where  there  is  a 
judgment  in  the  name  of  the  plaintiff 
for  the  benefit  of  a  third  party,  and 
plaintiff  files  a  bill  in  his  own  name  to 
enforce  the  lien  of  the  judgment  upon 
land,  without  making  the  latter  a  party, 
and  there  is  no  objection  to  this  in 
the  circuit  court,  and  the  decree  is  in 
favor  of  the  plaintiff,  this  is  not  error: 
but  for  conformity  it  may  be  amended 
by  the  appellate  court  and  affirmed. 
Hale  V.  Home,  21  Gratt.  112. 

Harmless  Errors. — Where  innocent 
errors  are  committed  by  the  circuic 
court, — not  sufficient  to  justify  the  re- 
versal of  its  judgment — the  judgment 
will  be  amended  and  affirmed.  Do- 
heny  v.  Atlantic  Dynamite  Co.,  41  W. 
Va.  1,  23  S.  E.  525.  And  see  Dickinson 
V,  Clement,  87  Va.  41,  12  S.  E.  105. 

Clerical  Errors. — The  appellate  court 
will  not  reverse  a  judgment  for  a  mere 
clerical  error  which  might  have  been 
corrected  in  the  court  below,  or  by 
the  judge,  in  vacation,  upon  motion; 
but  will  amend  and  affirm  the  judg- 
ment, if  there  is  no  other  error.  Tyrec 
V,  Donnally,  9  Gratt.  64. 

In  the  court  below,  there  having 
been  a  clerical  misprision  in  decreeing 
jointly  against  two  defendants  as  ad- 
ministrators of  a  decedent,  when  the 
pleadings  indicated  that  one  of  them 
was  sole  administrator,  and  the  decree 
for  costs  having  through  over<i'ght 
been  entered  against  him,  as  well  as 
against  certain  heirs  of  the  deceased, 
de  bonis  propriis,  the  appellate  court 
amended  the  decree  in  these  particu- 
lars.   Blessing  v.  Beatty,  1  Rob.  287. 

The  reversion  decreed  to  be  sold  to 
pay  the  debt  is  the  joint  property  of 
the  creditor  and  of  the  heirs;  the  lat- 
ter should  have  been  required  to  pay 
for  redemption  one-half  only  of  the 
debt.  Held,  such  error  requires  no  re- 
versal; the  decree  may  be  amended 
and  affirmed.  Brewis  «.  Lawson,  76 1 
Va.  36. 


Errors  Correctable  on  Motion  in 
Lower  Court. — The  interest  of  the  de- 
ceased child  is  divided,  and  the  share 
of  each  of  the  survivors  is  credited  to 
them  in  their  accounts  with  the  ad- 
ministrator. The  final  decree,  after 
giving  to  each  the  amount  reported  by 
the  commissioner,  gives  each  a  further 
decree  for  his  and  her  share  of  the 
estate  of  the  deceased  child.  This  is 
an  error,  which  might  have  been  cor- 
rected by  motion  to  the  circuit  court, 
under  the  statute,  Va.  Code,  ch.  181, 
§  5,  p.  743;  and  the  appellate  court 
would,  therefore,  dismiss  the  appeal, 
or  correct  and  affirm  it,  with  costs,  to 
the  appellees,  if  there  was  no  other 
error.     Strother  v.  Hull,  23  Gratt.  652. 

If  the  name  of  the  purchaser  at  a 
sale  be,  by  mistake,  not  named  in  a 
decree  confirming  such  sale,  but  by 
mistake  the  name  of  some  other  per- 
son is  inserted  in  the  decree  as  the 
purchaser,  such  mistake  is  no  ground 
for  reversing  the  decree  in  the  appel- 
late court,  if  no  motion  to  correct  it 
has  been  made  in  the  court  below. 
McMullen  v.  Eagan,  21  W.  Va.  234. 

"This  error  should  have  been  cor- 
rected by  motion  under  §  5,  ch.  135  of 
Code  of  West  Virginia,  p.  638.  No 
such  motion  having  been  made,  it  con- 
stitutes no  ground  for  reversing  said 
decree,  but  we  may  correct  said  de- 
cree and  affirm  the  same."  McMullen 
V.  Eagan,  21  W.  Va.  253.  See  ante, 
"Matters  Which  Might  Have  Been 
Corrected  on  Motion  Below,"  XIV,  F, 
16,  h,  (55). 

Dismissal  of  Bill. — Where  a  judge  in 
vacation  not  only  makes  an  order  dis- 
solving an  injunction,  as  he  has  a  right 
to  do,  Va.  Code,  1860,  ch.  179,  §  12,  btit 
goes  further  and  dismisses  the  bill,  as 
he  has  no  authority  to  do,  the  latter 
order  will  be  expunged  and  the  decree 
affirmed  as  amended.  Muller  v,  Bayly» 
21  Gratt.  521. 

Where  the  court  below  decrees  a 
sum  of  money  in  favor  of  defendant, 
and  dismisses  the  bill,  and  upon  appeal 
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by  plaintiff,  the  court  of  appeals  affirms 
the  money  decree,  it  will  correct  that 
part  dismissing  the  bill,  and  affirm  the 
decree  with  costs.  Kraker  v.  Shields, 
20  Gratt.  377. 

Absolute  Dismissal.— So  when  the 
appellant's  bill  was  dismissed  abso- 
lutely, when  it  should  have  been  dis- 
missed without  prejudice,  the  decree 
will  be  merely  corrected  and  affirmed. 
Jones  V.  Pilcher,  6  Munf.  425;  Stott  v. 
Baskerville,  6  Munf.  20;  Rootes  v. 
Holliday,  6  Munf.  251;  Ellis  v.  Baird, 
6  Munf.  456.  See  also,  Rankin  v.  Brad- 
ford, 1  Leigh  163;  Lewis  v,  Billips,  1 
Leigh  353;  Stuart  v.  Pennis,  2  Va.  Dec. 
667. 

Failure  to  Dismiss. — If,  in  a  decree 
of  a  superior  court  of  chancery,  re- 
versing that  of  a  county  court,  there 
be  no  error,  but  an  omission  to  direct 
the  bill  to  be  dismissed,  the  court  of 
appeals  will  affirm  the  decree  and  add 
the  proper  direction.  Heffner  v.  Miller, 
2  Munf.  43. 

Declaring  Conveyance  Void  Abso- 
lutely and  Not  as  to  Creditors  Only.— 
When  a  decree  declares  a  conveyance 
void  and  sets  it  aside  absolutely  when 
it  should  have  done  so  only  as  to  the 
creditors,  whose  debts  were  contracted 
before  the  conveya.nce,  the  decree  will 
be  corrected  in  this  respect,  but  not 
reversed.  Linsey  v.  McGannon,  9  W. 
Va.  154. 

Omission  of  Credit. — A  commissioner 
having  by  mistake  omitted  a  credit  in 
ascertaining  the  amount  due  upon  a 
bond,  the  appellate  court  will  correct 
the  decree  in  this  respect,  and  affirm 
it  with  costs.  Tazewell  v.  Saunders, 
13  Gratt.  354. 

In  Boyce  v.  Smith,  9  Gratt.  704,  a 
decree  was  corrected  on  the  admission 
of  the  bill,  by  the  allowance  of  a 
credit,  and  thus  affirmed. 

Omission  to  Dispose  of  Small  Sum 
In  Decree. — A  commissioner's  report 
made  in  the  cause  showing  that  there 
is  a  small  sum  in  the  hands  of  an  ad- 
ministrator,   which    the    court    below 


omitted  to  decree  to  be  paid  to  the 
creditors  in  exoneration  pro  tanto  of  a 
certain  person,  the  court  will  amend 
the  decree  in  this  respect,  and  affirm 
it  with  costs  to  the  appellees.  Wil- 
liamson V.  Goodwyn,  9  Gratt.  503. 

Mistake  as  to  Amount  Shown  Due 
by  Report. — Where  the  lower  court 
mistakes  the  amount  shown  to  be  due 
by  a  commissioner's  report,  the  appel- 
late court  will  merely  correct  the  de- 
cree and  affirm  it  with  costs  to 
appellee.  Kent  v.  Matthews,  12  Leigh 
590. 

Failure  to  Require  Refunding  Bond. 
— Where  a  decree  in  favor  of  a  lega- 
tee against  an  executor  omits  to  re- 
quire a  refunding  bond,  this  is  not  an 
error  for  which  the  decree  will  be  re- 
versed, but  where  it  is  apparent  that 
such  error  resulted  entirely  from  in- 
advertence, an  appellate  court,  if  the 
decree  be  correct  in  other  respects,  will 
affirm  it  so  far  as  it  has  gone  with 
costs  to  the  appellee  and  then  will 
proceed  to  make  such  further  decree 
in  relation  to  a  refunding  bond  as  the 
court  below  ought  to  have  made. 
Handly  v.  Snodgrass,  9  Leigh  484. 

Larger  Damages  than  Declaration 
Calls  for. — Upon  appeal  from  a  judg- 
ment rendered  for  more  than  the 
amount  of  damages  laid  in  the  dec- 
laration, the  appellate  court  may  cor- 
rect and  affirm  the  judgment.  Lewis 
V.  Arnold,  13  Gratt.  454. 

Deduction  of  Excessive  Interest- 
Judgment  ought  not  to  be  rendered, 
on  a  three-month's  replevy  bond,  for 
interest  from  a  day  anterior  to  the 
date  of  the  bond;  but  it  may  for  in- 
terest from  that  date,  on  the  rent  and 
costs  of  the  distress  added  together. 
And  if  the  bond  be  taken,  including 
interest  from  a  day  anterior  to  its  date, 
such  erroneous  interest  may  be  de- 
ducted, and  judgment  entered  for  the 
right  sum.  Williams  v,  Howard,  3 
Munf.  277. 

Absence  of  Parties. — Although  the 
lower  court  errs  in  directing  a  sale  of 
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land,  when  the  heirs  of  the  vendor  are 
not  before  the  court,  yet  where  they 
have  only  the  bare  legal  title,  and  there 
is  no  obstacle  to  obtaining  such  title, 
the  decree  will  be  amended  so  as  to 
require  said  heirs  to  be  brought  before 
the  court  by  some  proper  proceeding 
before  sale  is  made  and  so  affirmed. 
Mott  V,  Cr.rter,  26  Gratt.  127. 

Failure  to  Reserve  Liberty  to  Apply 
to  Court. — Where  a  decree  fails  to  re- 
serve liberty  to  the  plaintiff  to  apply 
by  motion  on  petition  for  the  sale  of 
property  if  a  personal  decree  fail  to 
produce  the  money,  the  appellate  court 
will  correct  the  decree  in  this  respect 
and  affirm  it.  Kraker  v.  Shields,  20 
Gratt.  377. 

Failure  to  Provide  for  Account — A 
commissioner  settling  accounts,  be- 
tween tenants  in  common  in  a  lead 
mine,  reports  a  considerable  sum  as 
due  from  plaintiffs  to  defendant,  and 
then  says:  "The  complainants  will 
hereafter  render  an  account  of  a  rem- 
nant of  the  business  in  their  hands." 
There  are  exceptions  by  both  parties 
to  the  accounts  as  stated;  but  the  court 
overrules  all  the  exceptions,  confirms 
the  report,  and  makes  a  final  decree 
in  favor  of  the  defendant.  It  being 
not  probable  that  the  further  account 
referred  to  by  the  commissioner  will 
lessen  the  amount  due  the  defendant, 
if  there  be  no  other  error,  the  appellate 
court  may  amend  the  decree  by  pro- 
viding for  the  further  account,  and 
affirm  it.  Graham  v.  Pierce,  19  Gratt. 
28. 

Failure  to  Direct  Release. — The  ap- 
pellate court  being  of  opinion  that 
what  was  decla~ed  in  a  decree  would, 
by  necessary  implication,  relieve  the 
heirs  from  responsibility  for  certain 
land,  but  that  it  would  have  been 
more  regular  to  direct  a  release  of  that 
land,  will  decree  such  release  accord- 
ingly. And  the  decree,  being  thus 
amended,  will  be  affirmed.  Blessing 
V.  Beatty,  1  Rob.  287. 

Failure  to  Direct  Excluded  Evidence 
to   Be   Received. — If  a  superior   court 


of  common  law,  in  reversing  a  judg- 
ment and  awarding  a  new  trial,  assign 
the  reason  to  be  that  certain  evidence 
should  have  been  received  on  the 
former  trial,  but  fail  to  direct  that^ 
upon  the  new  trial,  such  evidence  shall 
be  received,  the  court  of  appeals,  in 
affirming  its  judgment,  will  add  the 
proper  direction  concerning  the  evi- 
dence. Brooke  v.  Shelly,  4  Hen.  & 
M.  266. 

General  Judgment  Where  Some 
Counts  Are  Faulty.— There  being  three 
counts  in  a  presentment,  and  the  jury 
having  found  the  defendant  guilty  on 
the  first  count  and  assessed  his  fine, 
and  not  guilty  on  the  second  and  third 
counts,  the  judgment  should  be  for 
the  commonwealth  on  the  first  count, 
and  for  the  defendant  on  the  second 
and  third  counts.  In  such  case  there 
having  been  a  general  judgment  for 
the  commonwealth,  the  court  of  ap- 
peals will  amend  and  affirm  it.  Sledd 
V,  Com.,  19  Gratt.  813. 

Striking  Out  Erroneous  Clause.— In 
Blanton  v.  Southern  Fertilizing  Co.,  77 
Va.  335,  it  was  held,  that  "the  court 
is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that 
there  are  no  errors  in  the  said  decrees 
in  perpetuating  the  injunction  forbid- 
ding and  restraining  the  commissioner 
of  agricultuie.  James  M.  Blanton,  from 
'exacting  or  attempting  to  exact  the 
charge  for  tags  as  required  by  Rule 
No.  2,  or  any  charge  whatever  for  the 
tags  prescribed,'  but  that  the  clause  in 
the  injunction  order  in  the  words,  *and 
also  from  attempting  in  any  way  to 
enforce  said  Rule  No.  2,'  is  erroneous. 
It  is,  therefore,  decreed  and  ordered 
that  said  decrees  be  amended  by  strik- 
ing therefrom  the  words  'and  also  from 
attempting  in  any  way  to  enforce  said 
rule,'  and,  as  so  amended,  be  affirmed 
without  damages  or  costs." 

7.   Damages. 

Act  Not  Retroactive. — The  act  of 
the  20th  of  January,  1804,  which  gives 
damages  and  interest  on  the  affirmance 
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of  appeals  from  decrees  in  chancery, 
does  not  apply  to  appeals  depending 
at  its  commencement.  Beatty  v. 
Smith,  2  Hen.  &  M.  395. 

The  act  of  assembly  allowing  dam- 
ages on  the  affirmance  of  decrees  in 
chancery,  does  not  authorize  the  re- 
covery of  such  damages  of  a  security 
m  a  bond  bearing  date  before  that  act. 
Woodson  V.  Johns,  3  Munf.  230. 

A  petition  for  an  appeal  having  been 
presented  to  the  court  before  the  1st 
of  July,  1850,  though  the  appeal  was 
not  allowed  until  after  that  date,  no 
damages  are  to  be  allowed  upon  af- 
firming the  judgment.  Price  v.  Kyle, 
9  Gratt.  247. 

Interest  on  Decree. — The  appellate 
court,  upon  affirming  the  decree  of  the 
court  below,  which  does  not  bear  in- 
terest, will  give  damages,  at  the  rate 
of  six  per  cent,  per  annum,  upon  the 
amount  of  the  decree,  exclusive  of 
costs,  from  the  time  the  appeal  took 
e  :t  until  paid.  Mulliday  v.  Machir, 
4  Gratt.  1. 

Damages  for  Retarding  Execution  of 
Decree. — If  the  defendant  appeals  from 
a  decree  of  the  high  court  of  chancery, 
pronounced  on  a  forthcoming  bond, 
the  court  of  appeals  may  allow  ten 
per  cent,  damages  for  his  retarding  the 
execution  of  the  decree.  Skipwith  v. 
Clinch,  3   Call   86. 

When  Not  Allowed  against  Personal 
Representative. — Where  the  appellant 
dies,  and  the  appeal  being  revived 
against  his  executor,  the  judgment  is 
affirmed,  damages  ought  not  to  be 
awarded  against  the  proper  estate  of 
the  executor,  in  case  of  deficiency  of 
that  of  the  testator.  Hudson  v.  Ross, 
1  Wash.  74. 

Decree  for  Costs  Merely. — Damages 
ought  not  to  be  given  upon  the  affirm- 
ance of  a  decree  dismissing  a  bill  with 
costs,  such  decree  not  being  rendered 
**ior  any  sum  of  money  or  quantity  of 
tobacco,"  except  the  costs.  See  Va. 
Acts  of  1803,  ch.  110,  Ed.  1808,  ch.  29, 


§  2,  p.  29;  R.  C.  1819,  ch.  66,  §  59,  p. 
208;  Williamson  v.  Bowie,  6  Munf.  176. 
Judgment  for  a  Fine. — The  statute 
allowing  damages  on  affirmance  (Acts 
of  1830-31,  ch.  11,  §  32,  Suppl.  to  R. 
C.  p.  149)  does  not  apply  to  the  affirm- 
ance of  a  judgrn^ent  imposing  an 
amercement  or  fine;  the  amercement 
or  fine  not  being  a  debt  or  damages, 
within  the  meaning  of  that  act.  But 
though  the  judgment  of  affirmance  in 
such  case  award  damages  according  to 
law  for  retarding  the  execution,  yet  as 
no  specific  damages  are  thereby  ad- 
judged, and  the  law  gives  none,  the 
error  is  merely  formal,  and  the  appel- 
late court  will  disregard  it.  Abrahams 
V.  Com.,  1  Rob.  675. 

8.    Effect. 

Effect  on  Previous  Decrees. — An  af- 
firmance of  a  subsequent  decree  oper- 
ates as  an  affirmance  of  all  prior 
decrees  rendered  in  the  cause  which 
have  not  been  previously  reversed. 
Burton  v.  Brown,  22  Gratt.  1. 

Effect  of  AfiBrmance  of  Interlocutory 
Decree. — An  interlocutory  decree  be- 
ing affirmed  by  the  court  of  appeals 
does  not  change  its  terms;  but  it  re- 
mains to  be  executed  here  in  the  same 
manner  as  it  did  before  the  appeal; 
therefore,  in  this  case,  the  appeal  being 
affirmed  without  a  deduction  of  war 
interest  on  a  British  debt,  such  deduc- 
tion will  be  made  in  this  court;  es- 
pecially as  the  plaintiff  is  asking  the 
aid  of  the  court  to  carry  that  decree 
into  effect.  Wilson  v.  Triplett,  4  Hen. 
&  M.  433. 

K.   REVERSAL. 

1.  Entry  of  Such  Judgment  as  Should 
Have  Been  Entered  Below. 
In  General. — Where  an  appellate 
court  reverses  the  decision  of  the  lower 
court,  "it  shall  enter  such  judgment, 
decree  or  order  as  the  court  whose 
error  is  sought  to  be  corrected,  ought 
to  have  entered."  Walker  v.  Page,  21 
Gratt.  636,  652;  Arrington  v.  Cheat- 
ham, 2  Rob.  492;  Darby  v.  Henderson, 
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3  Munf.  115;  Mantz  v.  Hcndlcy,  2  Hen. 
&  M.  308;  Blane  v.  Sansum,  2  Call 
495;  Janey  v.  Blake,  8  Leigh  88;  Baird 
V,  Mattox,  1  Call  257;  Smith  v. 
Walker,  1  Wash.  135;  Hill  v,  Harvey, 
2  Munf.  525;  Suckley  v,  Rotchford,  12 
Gratt  60;  Barker  v.  Com.,  2  Va.  Cas. 
127;  Marion  Machine  Works  v.  Craig, 
18  W.  Va.  559;  Snodgrass  v.  Wolf,  11 
W.  Va.  158. 

"Where  the  appellate  court  is  of 
opinion  that  the  inferior  court  has 
erred,  it  proceeds  not  only  to  reverse 
its  decree,  but  to  make  such  decree  as 
the  court  below  ought  to  have  made. 
Thus,  its  reversal  may  be  absolute  and 
in  omnibus,  not  only  annulling  what 
has  been  done  in  favor  of  one  party, 
but  entering  an  absolute  decree  in  fa- 
vor of  the  other;  or  it  may  be  par- 
tial and  interlocutory,  when  the  court 
below  has  proceeded  prematurely  to 
adjudicate  finally  between  the  parties, 
without  such  preliminary  inquiries,  as 
appear,  upon  the  face  of  the  record, 
to  have  been  essential  to  enable  the 
court  to  pronounce  upon  the  rights  of 
the  parties,  with  a  full  understanding 
of  the  case."  Jackson  v,  Ligon,  3  Leigh 
184. 

It  is  wholly  unnecessary  to  refer  a 
cause,  in  which  it  appears  there  are 
but  two  judgment  liens,  to  a  commis- 
sioner to  ascertain  the  amount  and  pri- 
orities of  liens,  where  the  pleadings 
and  proof  show  clearly  what  they  are. 
And  where  the  court  below  has  failed 
upon  such  pleadings  and  proof  to  as- 
certain the  amounts  and  priorities  of 
the  liens  under  such  circumstances, 
while  the  appellate  court  will  reverse 
the  decree,  it  may  enter  such  a  decree 
as  the  court  below  should  have  en- 
tered. Anderson  v,  Naglc,  12  W.  Va. 
98. 

Where  a  paper  signed  and  endorsed 
in  blank,  is  filled  up  as  a  common 
promissory  note,  and  value  paid  for  it, 
and,  pending  an  action  against  the  en- 
dorser, the  endorsement  is  filled  up  as  I 
a  guaranty,  but  it  is  counted  on  both  ; 


as  an  original  promise  and  a  guaranty, 
and  there  is  a  judgment  for  the  de- 
fendant on  a  case  agreed,  on  appeal 
the  judgment  will  be  reversed,  and  a 
judgment  given  against  him  as  an  orig- 
inal surety,  without  sending  the  case 
back  to  have  the  endorsement  erased 
and  filled  up  as  an  original  promise. 
Orrick  v.  Colston,  7  Gratt.  189. 

On  Demurrer. — Where  a  demurrer 
to  a  plea  is  sustained  in  the  lower 
court  and  judgment  given  for  the  plain- 
tiff, the  court  of  appeals,  if  of  opinion 
that  the  demurrer  should  have  been 
overruled  will  enter  judgment  for  the 
defendant.  Wilson  v.  Bank,  6  Leigh 
570;  Hite  v.  Long,  6  Rand.  457;  Lewis 
V,  Weldon,  3  Rand.  71. 

On  Demurrer  to   Evidence. — If  the 

lower  court  sets  aside  a  demurrer  to 
evidence  and  awards  a  new  trial,  the 
demurrant  may  appeal,  and  {he  court 
of  appeals  will  set  aside  such  judg- 
ment and  enter  such  judgment  as  the 
lower  court  should  have  entered. 
Knox  V,  Garland,  2  Call  242. 

In  Bulkley  v.  Sims,  48  W.  Va.  104, 
35  S.  E.  971,  the  judgment  of  the  cir- 
cuit court  sustaining  the  defendants' 
demurrer  to  plaintiff's  evidence  in  an 
action  of  unlawful  detainer  was  re- 
versed by  the  appellate  court,  and 
judgment  given  for  plaintiff  for  the 
possession  of  the  premises,  and  for 
the  damages  found  by  the  jury. 

Where  the  trial  court  has  erred  in 
refusing  to  compel  a  joinder  in  a  de- 
murrer to  the  evidence,  and  all  the 
evidence  has  been  certified,  and  the 
appellate  court  has  everything  before 
it  to  enable  it  to  do  complete  justice, 
and  can  plainly  see  not  only  that  join- 
der should'  have  been  compelled,  but 
also  what  judgment  should  have  been 
rendered  thereon,  the  case  will  not  be 
remanded  to  compel  a  joinder,  but  the 
appellate  court  will  enter  such  final 
judgment  as  it  is  manifest  should  have 
been  entered  by  the  trial  court  after 
compelling  joinder.     University  of  Va. 
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V.  Snyder,  100  Va.  567,  42  S.  E.  337. 
See  the  title  DEMURRER  TO  THE 
EVIDENCE. 

Cause  Tried  by  the  Court.— Where 
a  cause  is  tried  by  the  court  in  lieu 
of  a  jury,  if  the  court  of  appeals  should 
come  to  the  conclusion  that  the  judg- 
ment of  the  court  below  was  plainly 
erroneous,  it  will  not  remand  the  case 
for  a  new  trial,  unless  under  the  cir- 
cumstances the  court  below  ought  to 
have  awarded  a  new  trial,  but  will 
render  such  judgment  upon  the  law 
and  evidence  as  the  court  below  should 
have  rendered.  Nutter  v.  Syden- 
stricker,  11  W.  Va.  535. 

When  a  jury  is  waived,  and  the 
whole  case  submitted  to  the  court, 
and  a  judgment  r**adered,  to  which 
exception  is  taken,  and  tho  facts  cer- 
tified ^o  this  court,  th**  supreme  court 
will  review  the  case,  and  if  the  judg- 
ment is  found  to  be  clearly  against 
the  law  and  facts,  will  reverse  it.  Har- 
rison V.  Farmers'  Bank,  6  W.  Va.  1. 

"On  the  clear  and  express  authority 
of  the  supreme  court  of  Virginia,  as 
found  in  the  case  of  Slaughter's 
Adm'r  v.  Tutt,  12  Leigh  147,  when 
this  has  been  done,  the  revising  court 
having  the  same  lights,  and  acting  upon 
the  same  data  as  the  inferior  court, 
may  draw  its  own  conclusions  of  law 
upon  the  facts,  as  fully  as  the  court 
below."  Harrison  v.  Farmers'  Bank, 
6  W.  Va.  1.  And  see  Strode  v.  Clem- 
ent, 90  Va.  553,  19  S.  E.   177. 

If  a  judgment  on  a  summary  motion 
be  reversed,  on  the  ground  that'  the 
plaintiff's  claim  is  not  supported  by 
evidence,  the  appellate  court  should 
proceed  to  enter  judgment,  that  the 
plaintiff  take  nothing  by  his  motion. 
And  such  judgment  would  be  a  bar 
to  another  motion  for  the  same  cause 
of  action.  But  if  such  judgment  be 
not  entered,  the  judgment  of  reversal 
is  too  imperfect  to  be  a  legal  bar.  Os- 
borne V.  McNeil,  3  Munf.  185. 

On  Motion  in  Arrest  of  Judgment. 
— After    verdict    for    the    plaintiff,    the 


defendant  moves  for  a  new  trial,  and 
also  in  arrest  of  judgment.  The  court 
below,  without  deciding  upon  the  nco- 
tion  for  a  new  trial,  is  of  opinion  for 
the  defendant  upon  the  motion  in  ar- 
rest, and  enters  judgment  in  his  favor, 
which  is  reversed  in  an  appellate  court. 
That  court,  upon  overruling  the  mo- 
tion in  arrest,  will  not  send  the  cause 
back  for  a  decision  upon  the  motion 
for  a  new  trial  but  will  proceed  to 
give  final  judgment  for  the  plaintiff. 
Sims  V.  Alderson,  8  Leigh  479. 

If  a  defendant,  giving  no  evidence, 
moves  the  court  to  exclude  the  plain- 
tiff's evidence,  as  not  sufficient  to  war- 
rant a  verdict  for  plaintiff,  or  to  direct 
a  verdict  for  him,  and  his  motion  is 
overruled  and  this  court  reverses  the 
judgment  for  that  cause,  it  will  not 
remand  the  cause  for  another  trial,  but 
will  enter  judgment  for  the  defendant, 
or,  as  it  chooses,  direct  the  circuit 
court  to  do  so,  unless  satisfied  that  it 
will  work  injustice.  Maupin  v.  Ins. 
Co.,  53  W.  Va.  558,  45  S.  E.  1003. 

Where  Pleas  Show  No  Defense.— On 
a  reversal  of  a  judgment  if  the  de- 
fendant's pleas  show  no  defense  to 
the  action  the  appellate  court  will  ren- 
der judgment  for  the  plaintiff.  Hurl- 
burt  V.  Straub,  54  W.  Va.  303,  46  S. 
E.  163. 

Decree  Refusing  Bill  of  Review.-- 
Where  a  bill  of  review  or  petition  for 
rehearing  is  dismissed  in  the  circuit 
court,  and  an  appeal  is  taken,  the  court 
of  appeals  may  correct  the  error  com- 
plained of  without  sending  the  cause 
back  to  allow  the  bill  of  review  or 
petition  to  be  heard.  Bank  v.  Shirley, 
26  W.  Va.  563. 

Vvliere  Bill  Should  Have  Been  Dis- 
missed.— Where  upon  appeal,  the  ap- 
pellate court  holds  that  the  bill  should 
have  been  dismissed  by  the  lower 
court,  it  will  enter  a  decree  dismissing 
the  bill.  Saunders  v.  Griggs,  81  Va. 
506.  And  see  Brown  r.  Martin,  15 
W.  Va.  1. 

Under  §  1,  ch.   106    of  the   W.  Va. 
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Acts  of  1882  a  court  of  equity  has  no 
jurisdiction  of  a  purely  legal  claim, 
and  no  attachment  can  issue  in  such 
a  case;  and  the  court  having  no  juris- 
aiciion,  the  decree  entered  in  such  case 
will  be  reversed  by  the  appellate  court 
and  the  bill  dismissed.  Peyton  v,  Ca- 
bell, 25  W.  Va.  540. 

"It  is  clearly  law,  that  if  a  court  of 
equity  has  no  jurisdiction,  and  this  is 
apparent  on  the  face  of  the  bill,  the 
court  must  dismiss  the  bill  at  the  hear- 
ing (unless  from  the  record  it  may 
appear  probable,  that  a  case,  in  which 
a  court  of  equity  would  have  jurisdic- 
tion could  be  stated  by  a  legitimate 
amendment  of  the  bill,  when  it  should 
be  allowed).  If  the  court  fails  to  dis- 
miss the  bill,  the  appellate  court  must 
dismiss  it;  for  no  other  decree  can  be 
rendered,  when  it  is  apparent  that  the 
court  had  no  jurisdiction  of  the  case, 
and  no  legitimate  amendment  of  the 
bill  could  give  it  jurisdiction.  Stuart 
V.  Coalter,  Judge  Carr's  opinion,  4 
Rand.  78;  Coleman  v.  Anderson,  29 
Gratt.  430,  Judge  Anderson's  opinion, 
p.  430;  Thompson  v.  Railroad  Com- 
panies, Justice  Daniel's  opinion,  6  Wall 
p.  137."  Miller  v.  Miller,  25  W.  Va. 
495. 

Greater  Damages  than  Pleadings 
Call  for. — Where  verdict  and  judgment 
are  rendered  for  a  greater  amount 
than  is  warranted  by  the  declaration, 
.  though  the  appellate  court  will  reverse 
the  judgment,  it  will  not  direct  a  new 
trial  if  the  plaintiff  below  will  release 
the  excess,  but  will  enter  judgment 
for  the  proper  amount.  Gibson  v. 
Stewart,  11  Leigh  600. 

The  court  below  having  given  judg- 
ment for  the  plaintiff  in  a  scire  facias 
against  bail,  for  too  large  an  amount, 
the  court  of  appeals  will  reverse  the 
judgment  and  enter  judgment  for  the 
proper  sum.  Bowyer  v.  Hewitt,  2 
Gratt.  193. 

Where  the  forthcoming  bond  in  its 
condition  recites  that  the  amount  due 
on  the  execution  with  the  fee  for  tak- 


ing the  bond  and  the  sheriff's  commis- 
sions is  larger  than  is  in  fact  due,  this 
is  not  a  variance  for  which  the  bond 
will  be  quashed,  but  judgment  should 
be  rendered  for  the  actual  amount  due. 
If  this  is  not  done  in  the  lower  court, 
its  judgment  will  be  reversed;  and 
judgment  will  be  entered  in  the  ap- 
pellate court  for  the  true  amount  due. 
Holt  V.  Lynch,  18  W.  Va.  567. 

Vv^hile  it  is  error  to  give  interest 
upon  the  aggregate  of  principal  and 
interest  from  a  time  anterior  to  the 
decree,  yet  if  the  difference  in  amount 
is  less  than  $100,  and  that  is  the  only 
error  appearing  by  the  record,  the  de- 
cree will  be  reversed  with  costs  to  the 
appellee,  and  a  decree  will  be  entered 
for  the  proper  amount.  Lamb  v.  Pan- 
nell,  25  W.  Va.  298;  Lamb  v.  Cecil,  25 
W.  Va.  288. 

Excessive  Sentence. — A  circuit  su- 
perior court,  not  adverting  to  the  stat- 
ute of  1832-3,  ch.  19,  §  2,  sentences  a 
convict  to  solitary  confinement  in  the 
penitentiary  for  one-sixth  of  the  term 
of  imprisonment  fixed  by  the  verdict; 
judgment  reversed  for  this  cause;  but 
the  general  court  proceeds  to  enter 
judgment,  that  the  solitary  confine- 
ment shall  be  one-twelfth  of  the  term, 
according  to  that  statute.  Brooks  v. 
Commonwealth,  4  Leigh  669. 

The  court  in  rendering  a  judgment 
upon  a  verdict  of  guilty  under  §  1,  ch. 
74,  Acts  1875,  or  in  rendering  judgment 
against  a  defendant  in  any  case  upon 
the  conviction  of  him  of  any  misde- 
meanor, has  no  right  to  add  to  its 
judgment  as  a  part  thereof  an  order 
requiring  the  defendant  to  give  a  bond 
with  approved  security  to  keep  the 
peace  or  be  of  good  behavior  and  in 
default  thereof  to  be  imprisoned,  till 
such  bond  is  given.  If  this  be  done, 
the  case  on  writ  of  error  will  be  re- 
versed, and  the  proper  judgment  will 
be  entered  by  the  appellate  court  with- 
out remanding  it  to  the  court  below. 
State  V.  Gould,  26  W.  Va.  258. 

If  the  evidence  differs  from  the  state- 
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ment  in  the  declaration,  judgment  of 
nonsuit  will  be  given  by  the  court  of 
error;  and  the  cause  will  not  be  sent 
back  to  the  court  below  with  a  direc- 
tion to  call  the  plaintiff,  or  to  instruct 
the  jury  that  the  evidence  docs  not 
support  the  declaration.  Calvert  v. 
Bowdoin,  4  Call  217.   . 

8.    Remand. 

a.   When  Cause  Will  Be  Remanded. 

Where  No  Inquiry  into  Merits  in 
Lower  Court. — Where  the  circuit  court 
has  not  acted  on  the  merits  of 
the  case  but  dismissed  it  for  supposed 
want  of  jurisdiction,  it  is  not  proper 
for  the  supreme  court  of  appeals  to 
consider  the  case  on  its  merits;  but 
should  remand  it  to  the  circuit  court 
to  be  there  proceeded  with  in  accord- 
ance with  its  directions.  Bd.  of  Ed. 
V.  Hopkins.  19  W.  Va.  89. 

So  where  a  judge  has  entered  a  de- 
cree rendered  by  another  judge  not 
authorized  to  decide  the  case.  John- 
son V.  Young,  11  W.  Va.  673. 

Where  Lower  Court  Failed  to  De- 
cide All  the  Questions. — If  the  defend- 
ant is  sued  as  heir  and  devisee,  and 
pleads  that  he  hath  no  "assets  by  de- 
scent," on  which  the  plaintiff  takes  is- 
sue, and  a  verdict  be  found  for  the 
defendant,  a  repleader  will  be  awarded 
by  the  appellate  court,  though  not 
prayed  in  the  court  below;  because 
the  issue  has  only  tried  the  right  as 
to  the  descent  but  not  as  to  the  de- 
vise.    Baird  v.  Mattox,  1  Call  257. 

In  Chapman  v.  Robinson,  9  W.  Va. 
548,  the  case  was  reversed  and  re- 
manded to  the  circuit  court,  with  in- 
structions to  ascertain  material  facts 
before  a  decree  is  to  be  entered. 

In  Clements  v.  Kyles,  13  Gratt.  468, 
the  cause  was  sent  back  to  the  court 
below  to  have  a  more  perfect  finding 
of  the  facts  upon  which  the  rights  of 
the  parties  depend. 

V/here  General  Replication  Over- 
looked Below. — "If  by  inadvertence 
the  circuit  court  decides  a  cause  upon 
the  bill  and  answer,  when  the  record 


shows  that  the  answer  had  been  re- 
plied to  generally  and  the  case  made 
by  the  bill,  answer  and  general  repli- 
cation, this  court  will  reverse  the  de- 
cree so  entered  on  the  bill  and  answer. 
It  will,  however,  enter  no  decree  in  the 
cause  made  by  the  bill,  answer  and 
general  replication  as  such  cause  has 
never  been  before  the  circuit  court  for 
consideration,  and  has  never  been  acted 
upon  by  it.  This  court  will  simply  re- 
mand the  case  to  the  circuit  court  to 
be  proceeded  with  as  if  no  decree  had 
been  entered  in  the  case."  Echols  v, 
Tracewell,  52  W.  Va.  614,  44  S.  E. 
164,  quoting  Armstrong  v,  Grafton,  23 
W,  Va.  50. 

Decree  Disregarding  Commission- 
er's Report. — When  a  circuit  court 
wholly  disregards  a  commissioner's  re- 
port and  numerous  exceptions  thereto, 
and  enters  a  decree  on  an  entirely  dif- 
ferent basis  from  that  presented  in 
such  report,  and  the  court  of  appeals 
reverses  such  decree,  it  will  remand 
the  cause  to  the  circuit  court,  with 
directions  to  pass  upon  and  dispose  of 
such  exceptions  seriatim,  and  either  to 
reform  or  recommit  such  report.  Holt 
V,  Holt,  46  W.  Va.  397,  35  S.  E.  19. 

Want  of  Proper  Parties.— Where  a 
plaintiff  in  equity  has  shown  no  right 
to  relief,  and  his  bill  is  dismissed,  an 
appellate  court  will  not  reverse  the 
decree,  to  enable  him  to  introduce  new 
parties,  and  thereby  make  a  new  case, 
upon  the  merits.  Where  the  plaintiff 
has  shown  a  right  to  relief  against 
parties  before  the  court,  but  has 
omitted  to  make  other  necessary  par- 
ties, there  the  bill  will  not  be  dis- 
missed; but  he  will  be  permitted  to. 
amend  his  bill,  and  add  the  necessary 
parties.  And  in  such  a  case,  the  ap- 
pellate court,  if  there  be  a  defect  of 
parties,  will  send  the  case  back  to  the 
court  below.  Jameson  v.  Deshields,  3 
Gratt.  4;  Londons  v.  Echols,  17  Gratt. 
15;  Graves  v.  Hedrick,  44  W.  Va.  550, 
29  S.  E.  1013;  Cunningham  v,  Pattc- 
son,   3   Rand.   66;   Miller  v,   Morrison, 
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47  W.  Va.  664,  35  S.  E.  905;  Gall  v. 
Gall,  50  W.  Va.  523,  40  S.  E.  380; 
Welton  V.  Hutton,  9  W.  Va.  339;  Mc- 
Coy V.  McCoy,  9  W.  Va.  443. 

On  an  appeal  from  an  interlocutory 
decree,  if  proper  parties  appear  to  be 
wanting,  the  court  of  appeals  will  not 
leave  it  to  the  chancellor  but  will  it- 
self direct  such  parties  to  be  made. 
Hooper  v.  Royster,  1  Munf.  119. 

Where  proper  parties  are  not  prop- 
erly before  the  court  the  decree  will 
be  reversed,  and  the  cause  remanded 
for  further  proceedings.  Moore  v, 
Jennings,  47  W.  Va.  181,  34  S.  E.  793; 
Wasserman  v.  Metzger,  102  Va.  837, 
47  S.  E.  820;  Crickard  v.  Crouch,  41 
W.  Va.  503,  23  S.  E.  727. 

If,  in  any  way,  it  be  shown  by  the 
record  that  the  final  decree  was  ren- 
dered in  the  absence  of  necessary  par- 
ties, such  decree  will  be  reversed  and 
the  cause  remanded  in  order  that 
proper  parties  may  be  made.  Reger 
V.  Gall,  54  W.  Va.  373,  46  S.  E.  147. 

"This  court  has  frequently  held,  that, 
when  the  bill  sets  out  a  cause,  which 
the  court  would  consider  on  its  mer- 
its, if  the  proper  parties  were  before 
the  court,  and  the  necessary  allega- 
tions in  it  were  made  with  the  requi- 
site degree  of  clearness  and  certainty, 
upon  a  demurrer  to  the  bill  the  court 
instead  of  deciding  the  cause  on  its 
merits  should  grant  the  plaintiff  leave 
to  amend  his  bill  in  a  reasonable  time 
to  be  fixed  by  the  court,  and  if  he 
fail  to  do  so,  it  should  sustain  the  de- 
murrer and  dismiss  the  plaintiff's  bill; 
and,  if  instead  of  so  doing  it  decides 
the  cause  on  its  merits,  this  court  with- 
out considering  the  cause  on  its  merits 
will  reverse  the  decree  of  the  court 
dismissing  the  bill  and  remand  the 
cause  to  the  circuit  court  with  direc- 
tions to  give  the  plaintiff  leave  to 
amend  his  bill."  McKay  v,  McKay,  28 
W.   Va.   514. 

Where  a  judgment  was  recovered 
at  law,  in  the  name  of  A  for  the  use 
of  B,  and  afterwards  A  brought  a  chan-  I 


eery  suit  in  his  own  name  for  the  use 
of  B,  the  judgment  creditor,  and  B  was 
not  a  party  to  the  suit,  and  a  decree 
was  rendered  enforcing  said  judgment 
lien,  it  was  reversed  for  want  of  proper 
parties,  and  remanded  for  such  proper 
party  to  be  made.  Kellam  v.  Sayrc, 
30  W.  Va.  198,  3  S.  E.  589. 

Where  a  son  holds  lands  as  trustee 
for  his  father,  to  convey  to  whom  the 
father  may  direct,  and  the  father  di- 
rects him  to  convey  it  to  another  when 
a  certain  contract  to  support  him  exe- 
cuted and  delivered  by  that  other  per- 
son, and  such  person,  representing  to 
the  trustee  that  he  has  executed  and 
delivered  such  contract,  procures  the 
deed  to  be  executed,  such  conveyance 
can  not  be  canceled  by  a  court  of 
equity  without  having  the  trustee  be- 
fore the  court.  In  such  case,  in  the 
absence  of  the  trustee,  the  appellate 
court  will  reverse  the  decree  cancel- 
ing the  deed,  and  remand  the  cause 
to  have  the  trustee  made  a  party. 
Humphreys  v,  Humphreys,  31  W.  Va. 
561,  8  S.   E.  283. 

In  the  case  of  Bilmyer  v,  Sherman, 
23  W.  Va.  656,  the  appellate  court  held 
that,  "where  there  are  liens  by  trust 
deeds,  the  trustees  in  such  deeds  must 
be  made  formal  parties  before  any  sale 
of  the  debtor's  lands  can  be  ordered. 
Such  trustees  can  not  be  made  in- 
formal parties  by  publication;  and 
where  a  decree  of  sale  is  made  in 
the  absence  of  a  trustee  this  court  will 
reverse  the  decree,  although  the  cestui 
que  trust  had  his  debt  audited  in  the 
suit."  McMillan  v.  Hickman,  35  W. 
Va.  705,  14  S.   E.  227. 

In  a  suit  in  chancery,  infant  defend- 
ants can  only  appear  and  defend  by 
guardian  ad  litem,  who  must  be  ap- 
pointed by  the  court,  and  make  an- 
swer on  their  behalf.  In  an  appellate 
court,  if  the  record  does  not  satisfac- 
torily show  that  this  course  has  been 
taken,  the  infant  will  not  be  regarded 
as  properly  before  the  court,  or  bound 
by  its  decrees.    The  decree  will  be  re- 
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versed,  and  the  cause  remanded  with 
leave  to  make  parties,  and  further  pro- 
ceedings. Myers  v.  Myers,  6  W.  Va. 
369.  And  see  Alexander  v.  Davis,  42 
W.  Va.  465,  26  S.  E.  291. 

In  no  suit  brought  against  infants  to 
sell  their  real  estate  can  a  decree  be 
entered  by  a  court,  unless  a  guardian 
ad  litem  has  been  appointed  for  them, 
and  he  has  filed  for  them  an  answer. 
If  a  decree  has  been  in  such  a  suit 
entered  by  the  court,  ordering  a  sale 
of  the  lands  of  infants,  before  a 
guardian  ad  litem  is  appointed  for 
them,  and  before  he  files  an  answer 
for  them,  and  under  such  decree  the 
lands  of  infants  be  sold,  and  the  sale 
be  confirmed  b>  the  court,  any  on'?  of 
these  infants  may  within  six  months, 
after  he  attains  the  age  of  twenty- 
one,  appear  in  the  suit,  whether  it  be 
ended  or  not,  and  have  these  decrees 
reviewed  ^nd  reversed,  and  on  such  a 
reversal  of  such  decrees  for  this  er- 
ror the  title  of  the  purchaser  of  the 
land  falls,  and  the  parties  must  by 
proper  proceedings  by  the  court  be 
put  in  statu  quo.  Hull  v,  Hull,  26  W. 
Va.   1. 

Where  one  files  petition  in  pending 
cause  to  assert  claim  as  assignee  to 
debt  reported  therein,  the  assignor 
must  be  made  party  to  petition  and 
summoned  to  answer.  Decree  direct- 
ing payment  of  such  debt  to  such  pe- 
titioning assignee,  will  be  reversed  on 
petition  of  the  assignor,  who  has  not 
been  made  party  and  summoned  to 
answer.     Dailey  v.  Warren,  80  Va.  512. 

Where  the  inferior  court  properly 
sustains  a  demurrer  to  a  declaration, 
and  enters  judgment  in  the  action  for 
the  defendant,  without  giving  leave  to 
the  plaintiff  to  amend,  the  court  of  ap- 
peals will,  if  the  defect  in  the  declara- 
tion appears  to  be  amendable,  reverse 
the  judgment,  and  remand  the  case, 
with  direction  to  grant  leave  to  the 
plaintiff  to  amend  if  he  elects  to  do  so. 
But  if,  in  such  case,  the  record  shows 
that  the  plaintiff  declined    to     amend 


his  declaration,  then  this  court  will 
not  reverse  the  judgment,  although  it 
distinctly  appears  that  the  defect  in 
the  declaration  could  have  been  readily 
amended  if  the  plaintiff  had  chosen 
to  do  so,  but  the  judgment  will  be  af- 
firmed. Rigg  V.  Parsons,  29  W.  Va, 
522,  2  S.   E.  81. 

Where  plaintiffs  demur  to  pleas,  and 
the  demurrer  is  sustained,  but  upon 
appeal  the  judgment  is  reversed,  the 
cause  will  be  sent  back  with  direc- 
tions to  permit  the  plaintiffs  to  with- 
draw the  demurrei  and  reply,  if  ihey 
shall  ask  leave  to  do  so.  Hamtramck 
V.  Selden,  12  Gratt.  28. 

Where  the  trial  court  has,  upon  the 
prayer  of  a  defendant,  treated  his  an- 
swer (to  which  no  replication  has 
been  filed)  as  a  cross  bill,  and,  sub- 
sequently, has  erroneously  sustained 
a  demurrer  to  such  cross  bill,  and 
treated  the  paper  so  filed  as  eliminated 
from  the  record  for  all  purposes,  the 
court  of  appeals  although  reversing 
the  ruling  on  the  demurrer,  will  not 
give  the  defendant  the  relief  to  which 
he  would  have  been  entitled  as  upon 
an  answer  to  which  there  was  no  rep- 
lication, but  will  remand  the  cause  to 
the  trial  court,  with  leave  to  the  com- 
plainants to  answer  the  cross  bill,  and 
set  up  their  defense,  if  any  they  may 
have.  Spoor  v.  Tilson,  97  Va.  279,  33 
S.  E.  609. 

Where  a  demurrer  to  a  declaration 
overruled  in  the  lower  court  is  sus- 
tained in  the  appellate  court,  the  cause 
will  be  remanded  with  leave  to  the 
plaintiff  to  amend.  Fitzhugh  v,  Fitz- 
hugh,  11  Gratt.  300;  Strange  v.  Floyd, 
9  Gratt.  474;  White  v.  Toncray,  5 
Gratt.  179;  Capehart  v.  Hale,  6  W.  Va, 
547;  Hansbrough  v.  Stinnett,  25  Gratt 
495. 

When  a  bill  contains  sufficient  alle- 
gations for  one  character  of  relief 
sought,  and  insufficient  for  others,  and 
the  circuit  court  overrules  a  demurrer 
thereto,  and  grants  relief  to  the  full 
extent  of  the  prayer  of  such  bill,  the 
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court  of  appeals  will  reverse  the  de- 
crees entered,  sustain  the  demurrer  in 
part,  and  remand  the  cause,  with  leave 
to  the  plaintiff  to  amend.  Billingsley 
V.  Menear,  44  W.  Va.  651,  30  S.  E. 
61. 

When  the  name  of  a  plaintiff  in  a 
suit  in  equity  is  not  stated  in  the  bill, 
as  required  by  the  chancery  practice 
before  the  Code  of  West  Virginia  took 
effect,  or  as  authorized  by  the  Code, 
and  the  defendant  demurs  and  an- 
swers, and  the  court,  without  other 
action  on  the  demurrer,  decrees  in 
favor  of  the  plaintiff,  this  court  re- 
verses the  decree.  But  when  the 
plaintiff,  by  the  allegations  and  proof, 
shows  that  he  is  entitled  to  relief,  this 
court  remands  the  cause  to  the  cir- 
cuit court  with  leave  to  the  plaintiff 
to  amend  his  bill.  If  he  fails  to 
amend,  the  circuit  court  will  dismiss 
the  bill.  Houston  v.  McCluney,  8  W. 
Va.   135. 

Where  on  a  demurrer  to  the  evi- 
dence by  the  defendant,  the  facts 
proven  sustain  the  case  of  the  plain- 
tiff, but  it  is  so  defectively  stated  in 
the  declaration  that  the  court,  on  the 
demurrer  to  the  declaration,  ought  to 
have  sustained  the  demurrer,  the  court 
of  appeals  should  set  aside  the  judg- 
ment for  the  plaintiff,  and  remand  the 
cause,  with  directions  that  the  plain- 
tiff have  leave  to  amend  his  declara- 
tion, if  advised  so  to  do.  Quarrier  v. 
Ins.   Co.,  10  W.  Va.   509. 

Where  Inferior  Appellate  Court  Has 
No  Jurisdiction. — Where  an  inferior  ap- 
pellate court  entertains  an  appeal  in 
a  case  over  which  it  has  no  jurisdic- 
tion and  reverses  the  judgment  of  the 
lower  court,  a  higher  appellate  court 
on  appeal  will  reverse  the  judgment 
of  the  inferior  appellate  court  without 
examining  into  the  merits,  itself  not 
having  jurisdiction  of  such  cases. 
Cooper  V.  Saunders,  1  Hen.  &  M.  413. 

The  judge  of  a  circuit  court,  hav- 
ing no  authority  to  render  a  final  de- 
cree in  vacation,  upon  an  appeal  from 


such  decree,  the  appellate  court  will 
not  dismiss  the  appeal,  but  will  take 
jurisdiction  so  far  and  so  far  only  as 
to  reverse  the  decree  and  remand  the 
cause  to  the  circuit  court,  there  to  be 
proceeded  with  according  to  the  rules 
of  courts  of  equity.  Monroe  v.  Bart- 
lett,  6  W.  Va.  441;  Rollins  v.  Fisher, 
17  W.  Va.  578. 

Cause  Prematurely  Heard. — Where 
a  case  is  prematurely  heard  and  de- 
cided in  the  lower  court  and  an  erro- 
neous decision  rendered,  while  the 
decree  must  be  reversed,  the  cause  will 
be  remanded  with  leave  to  the  plain- 
tiff to  file  an  amended  bill.  Harmi- 
son  V.  Loneberger,  11  W.  Va.  175. 

The  defendant  not  having  entered 
his  appearance,  either  at  rules  or  in 
term,  to  the  action,  has  a  right,  on 
the  calling  of  the  cause,  to  object  that 
it  has  not  been  legally  matured  for 
trial;  and  if  the  court  overrules  his 
objection,  he  has  a  right  to  file  his  ex- 
ceptions to  such  ruling,  and  if  such 
ruling  be  erroneous,  this  court  will 
reverse  the  same,  although  the  defend- 
ant afterwards  appeared  to  the  action 
and  plead  fully  thereto,  unless  he  ex- 
pressly waived  his  exception  thereto. 
Steele  v.  Harkness,  9  W.  Va.   13. 

Cause  Prematurely  Dismissed.— 
When  a  circuit  court  prematurely  dis- 
misses an  action,  the  judgment  will  be 
reversed,  and  the  case  remanded, 
to  be  tried  in  accordance  with  the  rules 
of  law  and  principles  governing  courts 
of  justice.  Junkins  v.  Hamilton  Lum- 
ber Co.,  44  W.  Va.  641,  29  S.   E.   1017. 

Decree  of  Dismissal  Annulling 
Statutory  Remedy. — It  is  error  to  dis- 
miss on  the  ground  that  the  plaintiff 
has  ample  remedy  at  law,  a  bill  filed 
under  Va.  Code,  §  2822,  against  lender 
to  discover  the  amount  of  money  act- 
ually lent,  etc.,  and  its  interest,  and 
if  the  interest  was  more  than  lawful, 
that  the  lender  shall  recover  only  the 
principal  and  pay  the  costs.  The  ef- 
fect of  the  decree  was  to  annul  the 
statute   in   this   case,   and   such   decree 
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must  be  reversed  and  annulled,  and 
the  case  be  rewarded  to  be  proceeded 
under  the  statute.  Ruffin  v.  Com- 
mercial Bank,  90  Va.  708,  19  S.  E.  790. 

Paihire  to  Allow  Continuance. — 
Where  a  judgment  is  reversed  for 
failure  to  grant  a  continuance  in  a 
proper  case,  the  appellate  court  should 
not  enter  final  judgment,  but  should 
send  the  cause  back  for  a  new  hear- 
ing.   Clements   v.   Powell,  9  Leigh  1. 

Insufficient  Showing  as  to  Posting 
of  Order  of  Publication. — When  a 
ca'-e  is  reversed  by  the  appellate  court, 
and  remanded  to  the  circuit  court,  be- 
cause it  does  not  appear  affirmatively 
that  the  order  of  publication  in  the 
cause  has  been  posted  as  required  by 
law,  if  said  order  of  publication  had 
been  published  and  posted  as  re- 
quired by  law  the  defect  may  be  cured, 
after  the  case  is  returned  to  the  cir- 
cuit court,  by  an  affidavit  of  the  party 
who  posted  said  order  being  filed  in 
the  cause.  McCoy  v.  McCoy,  33  W. 
Va.  60,  10  S.  E.  19. 

Judgment  Rendered  on  Agreed 
Case. — Where  the  judgment  to  be  ren- 
dered was  rendered  on  a  case  agreed, 
the  rules  governing  are  similar  to  those 
governing  on  a  special  verdict  and  if  it 
be  too  uncertain  for  the  court  to  deter- 
mine in  whose  favor  the  judgment 
should  be  rendered  it  should  be  set 
aside  and  further  proceedings  directed. 
Thus  where  an  agreed  case  is  made 
up  and  submitted  to  the  court  for  its 
decision,  but  it  is  stated  on  the  face 
of  the  agreed  case,  that,  if  on  the 
facts  agreed  the  court  finds  for  the  de- 
fendants, judgment  shall  be  entered 
for  the  defendants  subject  to  any  writ 
of  error,  to  which  the  plaintiffs  may 
be  entitled;  but  if  upon  the  facts 
agreed  the  court  finds  the  law  for  the 
plaintiffs,  it  will  enter  up  no  judg- 
ment for  them,  but  the  case  shall  then 
be  tried  by  the  jury,  and  the  defend- 
ants may  rely  on  any  defenses  they 
may  legally  set  up  or  prove,  and  the 
agreed  facts  shall  be  used  by  neither 


party  against  the  other.  The  court 
ought  to  set  aside  such  agreed  case 
and  treat  it  as  a  nullity;  and  if  on 
such  agreed  case  the  court  renders  a 
judgment  for  the  defendants,  it  will 
be  reversed  by  the  appellate  court,  and 
the  agreed  case  will  be  set  aside,  and 
the  case  will  be  remanded  to  the  cir- 
cuit court  to  be  regularly  and  prop- 
erly proceeded  with,  as  though  such 
agreed  case  had  never  been  made. 
Stockton  V.  Copeland,  23  W.  Va.  696. 
By  consent  of  the  parties  a  pro 
forma  verdict  is  entered  of  record  in 
favor  of  the  plaintiff  for  a  sum  large 
enough  to  give  jurisdiction  to  the  ap- 
pellate court,  and  by  like  consent  the 
case  is  then  submitted  to  the  court 
upon  a  demurrer  to  the  evidence  by 
the  plaintiff  with  the  agreement,  that 
in  the  event  the  final  decision  shall  be 
for  the  plaintiff  either  in  the  circuit 
or  the  appellate  court,  said  verdict 
shall  be  set  aside,  and  a  writ  of  inquiry 
instituted  to  determine  the  damages 
to  which  the  plaintiff  may  be  entitled; 
the  circuit  court  rendered  judgment 
for  the  defendant  on  said  demurrer 
and  the  plaintiff  obtained  a  writ  of 
error  to  the  appellate  court,  held,  that 
the  circuit  court  erred  in  considering 
the  case  under  such  consent  and 
agreement,  and  for  such  error  its 
judgment  is  reversed  by  the  appellate 
court,  said  agreement  and  verdict  set 
aside  and  the  case  remanded  to  the 
circuit  court  to  be  there  regularly 
proceeded  in  as  though  no  such  agree- 
ment had  been  made.  State  v.  Ripple, 
27  W.  Va.  211. 

Want  of  Evidence. — Where  a  judg- 
ment creditor,  in  his  bill  to  enforce  his 
judgment  lien,  alleges  that  he  filed  as 
part  of  his  bill  copies  of  his  judgment 
and  of  the  lien  docket  marked  "Ex- 
hibit B"  and  "C,"  but  "Exhibit  B," 
the  copy  of  the  judgment,  is  not  found 
among  the  papers,  or  copied  as  part 
of  the  record,  it  is  so  probable  that 
"Exhibit  B"  never  was  filed,  but  ex- 
ists, and  it  is  so  necessary  to  a  just 
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decision  of  the  cause,  that  the  court 
of  appeals  will  remand  the  case  to 
the  court  below  in  order  that  the 
plaintiff  may  have  an  opportunity  to 
supply  said  exhibit.  Love  v,  Tinsley, 
32  W.  Va.  25,  9  S.  E.  44. 

Where  a  decree  for  plaintiff  was  re- 
versed by  the  court  of  appeals  because 
the  allegations  of  the  bill  were  not 
proved  by  competent  evidence,  it  ap- 
pearing probable  that  the  defect  could 
be  supplied,  the  cause  was  remanded 
to  the  inferior  court,  to  afford  plaintiff 
opportunity  of  adducing  other  proof. 
Sitlingtons   v.    Brown,   7   Leigh   271. 

A  court  of  chancery  directs  issues  of 
fact  to  be  tried  at  law,  without  evi- 
dence regularly  taken  before  the  court, 
touching  the  facts  to  which  the  issues 
relate;  but  there  was  evidence,  which, 
if  regular,  would  have  rendered  the 
order  for  the  issues  proper.  Held, 
that  if  the  appellate  court  should  set 
aside  the  issues,  for  being,  in  the  actual 
state  of  the  case,  improperly  ordered, 
it  should,  under  such  circumstances, 
remand  the  cause  to  the  court  of  chan- 
cery, where  the  evidence  may  be 
regularly  taken,  and  thereupon  the  is- 
sues ordered  anew.  Watkins  v.  Carl- 
ton, 10  Leigh  560. 

While  a  bill  would  ordinarily  be  dis- 
missed, for  failure  to  produce  neces- 
sary evidence  on  a  point  in  a  case,  yet 
where  this  is  largely  due  to  the  con- 
duct of  the  defendants,  the  cause  will 
be  remanded  for  further  proceedings. 
Darnall   v.    Smith,   26    Gratt.    878. 

Where  a  bill  filed  to  subject  heirs 
to  the  payment  of  the  bond  of  their 
ancestor^  does  not  allege  that  the  heirs 
are  bound  in  the  bond;  but  makes  the 
bond  an  exhibit  with  the  bill,  and  the 
answer  does  not  admit  or  deny  that 
the  heirs  are  bound  in  the  bond;  and 
before  the  cause  is  heard  the  bond  is 
lost  out  of  the  papers  in  the  cause, 
but  there  is  proof  of  the  existence  of 
the  bond,  but  no  proofs  on  the  ques- 
tion whether  the  heirs  were  bound 
bv   it:   nor  is   that   question   made   in 


the  court  below;  but  a  decree  is  made 
against  the  heir,  it  was  held  that  al- 
though the  court  of  appeals  would  re- 
verse the  decree  for  want  of  proof 
that  the  heir  was  bound,  the  cause 
would  be  sent  back  to  give  the  plain- 
tiff an  opportunity  to  amend  his  bill, 
and  show  that  the  heir  was  bound  in 
the  bond.  Piper  v.  Douglas,  3  Gratt 
371. 

Where  the  circuit  court  sustains  ex- 
:eptions  to  depositions,  and  erro- 
neously excludes  material  and  impor- 
tant evidence  before  passing  on  the 
case,  and  then  finds  contrary  to  what 
its  decision  might  have  been,  had  such 
evidence  not  been  excluded,  the  court 
of  appeals  will  reverse  the  case  for 
si.ch  erroneous  ruling  alone,  and  re- 
mand it  for  further  proceedings. 
Farmers'  Bank  of  Fairmont  : .  Gould, 
42  W.  Va.   132,  24  S.   E.  547. 

Where  plaintiff  in  equity  sets  up 
claim  against  a  merchantile  house,  and 
the  only  question  put  in  issue  is, 
whether  the  house  is  liable,  or  only  an 
individual  member  of  it,  and  plaintiff 
obtains  a  decree  against  the  house; 
and,  on  appeal,  the  decree  is  reversed, 
because,  in  the  opinion  of  appellate 
court,  there  is  no  proof  of  the  liability 
of  the  house,  but  only  of  the  individual 
partner;  the  appellate  court  will  not 
remand  the  cause  as  to  all  the  parties, 
in  order  to  give  plaintiff  opportunity 
to  adduce  further  proof  of  the  lia- 
bility of  the  house,  but  will  dismiss 
the  bill  as  to  the  partners  held  not 
liable,  and  remand  the  cause  for 
further  proceedings  against  the  pa:  ;- 
ner  only  who  is  liable.  Cunningham 
V,  Smithson,  12  Leigh  33. 

The  court  below  having  decided  the 
case  on  the  construction  of  the  deeds, 
and  there  having  been  little  inquiry  be- 
fore the  commissioner  as  to  the  inten- 
tion of  the  parties,  upon  the  revers- 
ing of  the  decree,  the  cause  will  be 
referred  to  a  commissioner,  with  lib- 
erty to  both  parties  to  introduce  testi- 
mony. Midlothian  Coal  Mining  Co. 
V.    Finney,    18    Gratt.   304.     . 
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Where  the  contract  proved  varies 
from  that  set  up  in  the  bill,  and  the 
contract  proved  is  clear  and  certain  in 
its  terms,  and  is  such  as  a  court  of 
equity  might  properly  enforce,  and 
the  court  below  decrees  a  specific  exe- 
cution of  the  contract  set  out  in  the 
bill,  the  decree  must  be  reversed;  but 
the  appellate  court  will  not  dismiss 
the  bill,  but  will  remand  the  cause  to 
the  court  below,  to  put  the  plaintiff 
to  his  election,  whether  to  have  a 
specific  performance  of  the  "contract 
as  proved,"  or  to  have  the  same  re- 
scinded, and  the  parties  put  in  stat« 
quo.  Baldenberg  v.  Warden,  14  W. 
Va.  397. 

Where  a  bill  of  review  of  a  decree 
for  errors  of  law  is  dismissed  by  the 
court  of  chancery,  and  the  decree  dis- 
missing the  bill  of  review  is  reversed 
by  the  court  of  appeals,  and  the  origi- 
nal decree  reversed,  but  it  appears 
that  the  plaintiff  in  the  original  cause 
may  have  a  just  claim,  the  original 
cause  will  be  remanded  for  further 
proceedings.  Thornton  v.  Stewart,  7 
Leigh  128.  See  also,  Clark  v.  Sayers, 
48  W.  Va.  33,  35  S.   E.  882. 

Where  the  court  of  appeals  reverses 
the  judgment  of  the  lower  court  over- 
ruling a  motion  for  judgment  on  a 
forthcoming  bond  on  the  ground  that 
the  bond  is  informal  and  defective,  it 
should  not  enter  judgment  for  the  ap- 
pellant unless  it  appears  that  the  de- 
fendant had  no  other  defense  to  make 
to  the  bond  than  that  upon  which  the 
appellate  court  has  decided.  Irvin  v. 
Eldridge,  1  Wash.  161;  Lewis  v. 
Thompson,  2  Hen.  &  M.  100;  Ander- 
son V.   Leitch,   1   Leigh   462. 

If  a  judgment  quashing  a  forth- 
coming bond  be  reversed,  the  appel- 
late court  will  not  proceed  to  give 
judgment  for  the  plaintiff,  unless  it 
regularly  appear  that  the  defendants 
had  legal  notice  of  the  motion,  or 
appeared  to  oppose  it.  If,  therefore, 
there  be  no  bill  of  exceptions,  making 
the  notice,  stated  in  the  record,  a  part 


thereof,  and  it  do  not  appear  by  the 
judgment  itself,  that  the  defendants 
had  legal  notice,  or  appeared  in  the 
court  below,  the  cause  should  be  sent 
back,  to  giv<i  the  plaintiff  an  oppor- 
tunity  to  prove  his  notice,  and  the  de- 
fendant to  make  any  defense  thereto, 
which  their  case  may  admit  of,  ac- 
cording to  law.  Beale  v,  Wilson,  4 
Munf,   380, 

Where   a   master    commissioner     is 
required    to    state    and    report    an    ac- 
count,   and    returns     his     report,     to 
which    exceptions    are     filed     on      the 
ground  that  the  findings  are  not  sup- 
ported by  the  evidence,  which  excep- 
tions   arc  overruled,  and  an  appeal  is 
taken  to  this  court,  and  the  testimony 
taken  before    the     commissioner,     to- 
gether     with     the     documentary     evi- 
dence   upon    which    said    report    was 
based,   are   made    part    of   the    record, 
the     appellate    court     will     look     into 
sa.d   evidence,   and,   if  satisfied   it   was 
insufficient     to  sustain      the      findings 
ot     the     commissioner,     and     it     ap- 
pears    that     other      testimony     might 
have    been    adduced    before    the    com- 
missioner     upon     the     questions    sub- 
mitted,   will    reverse    the    decree  'con- 
firming  said  report  with  directions  to 
recommit    the    account    to   a    commis- 
sioner  in  order  that  further  testimony 
may  be  taken,  and  the  findings  therein 
corrected.     Holt  v.  Taylor,  43  W    Va 
153,   27   S.    E.   320. 

Remand  to  AUow  Party  to  Supply 
Defect  of  Proof-Where  an  inferior 
court  has  considered  the  proofs  as 
full,  and  the  appellate  court  reganis 
them  as  defective,  but  sees  clearly 
from  the  facts  in  the  case,  that  the 
proof  may.  be  supplied,  and  the  parly 
who  has  failed  to  produce  it  has  been 
surprised  or  lulled  into  a  false  security 
justice  requires  that  the  case  should 
be  sent  back  for  further  proceeding. 
Miller  V.  Argyle,  5  Leigh  468.  469; 
Duff  V,  Duff,  3  Leigh  523;  Cropper  v 
Burtons,   5   Leigh   428. 

A  material  fact  alleged  in  a  bill  in 
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chancery  in  a  county  court,  is  not  de- 
nied in  the  answer,  and  there  is  no 
proof  of  it;  the  county  court  makes  a 
decree  founded  on  the  allegation  of 
the  fact  in  the  bill;  the  superior  court 
of  chancery  reverses  the  decree,  and 
dismissed  the  bill.  Held,  the  chancellor 
properly  reversed  the  decree,  but  he 
ought  not  to  have  dismissed  the  bill; 
he  should  have  retained  the  cause,  and 
given  the  party  an  opportunity  to  sup- 
ply the  defect  of  proof.  Miller  v. 
Argyle,    5    Leigh    460, 

A  will  is  offered  for  probate  in  the 
proper  court,  when  some  of  the  heirs 
of  the  testator  make  themselves  par- 
ties, and  oppose  its  admission  to  pro- 
bate. When  the  case  comes  on  before 
the  court,  the  contestants  admit,  upon 
the  record,  that  the  paper  was  duly 
executed  by  the  testator,  and  that  he 
was  of  sound  and  disposing  mind  and 
memory,  at  the  time;  but  they  oppose 
the  admission  of  the  paper  to  probate, 
on  the  ground  that  it  was  subsequently 
revoked.  Held,  this  admission  does 
not  dispense  with  the  necessity  of 
producing  the  testimony  required  by 
law,  to  prove  the  execution  thereof. 
As  the  admission  of  the  contestants 
prevented  the  exhibition  of  the  proofs, 
the  cause  was  sent  back  to  the  court 
below,  to  give  the  propounders  an  op- 
portunity to  produce  it.  Hylton  v- 
Hylton,   1    Gratt.   161. 

Variance  between  Notice  and  Judg- 
ment and  Proof. — The  notice  to  the 
sheriff  and  his  sureties  being  of  a  mo- 
tion for  a  balance  of  the  land,  prop- 
erty and  free  negro  taxes  of  1857,  and 
the  judgment  being  for  a  balance  due 
upon  these  and  also  for  the  license 
tax;  this  is  error  for  which  the  judg- 
ment will  be  reversed  in  the  appellate 
court  and  remanded  for  new  trial. 
Monteith  v.  Com.,  15   Gratt.   172. 

Declaration  Defective. — When  a  dec- 
laration is  defective  and  the  judg- 
ment upon  it  is  therefore  reversed,  and 
yet  the  declaration  shows  a  just  de- 
mand,   if    properly    asserted,    plaintiff 


will  not  be  turned  out  of  the  court,  but 
the  cause  will  be  remanded  for  further 
and  correct  proceedings.  Shelton  v. 
Welsh,  7  Leigh  175. 

H  the  decla-ation  be  substantially 
defective,  the  judgment  must  be  re- 
versed in  toto.  Shelton  v.  Pollock,  1 
Hen.  &  M.  423. 

Bill  Insufficient.— Where  the  bill  is 
insufficient,  but  the  proof  shows  the 
plaintiff  is  entitled  to  relief  upon  the 
cause  of  action  imperfectly  stated  in 
the  bill,  and  the  decree  is  reversed,  the 
cause  will  be  remanded,  with  leave  to 
amend  the  bill.  McClain  v.  Batton,  50 
W.  Va.  121,  40  S.  E.  509;  Lamb  v. 
Laughlin,  25  W.  Va.  300. 

Suing  in  Wrong  Character.— If  the 
plaintiff  has  an  interest  in  the  subject 
of  a  suit,  though  he  has  sued  in  a 
wrong  character,  the  appellate  court, 
whilst  it  will  reverse  a  decree  in  his 
favor,  will  not  dismiss  the  bill,  but 
will  send  it  back  that  it  may  be 
amended  as  to  the  parties.  Sillings  v. 
Bumgardner,  9   Gratt.   273. 

Failure  of  Nonresident  to  Give 
Security  in  Attachment. — The  plaintiff 
in  an  attachment  in  equity  is  a  non- 
resident of  the  state,  and  in  the  prog- 
ress of  the  cause  is  required  to  give 
security  for  the  costs  within  sixty 
days.  He  does  not  give  it,  but  the 
court  proceeds  to  decree  in  his  favor. 
On  appeal  the  decree  is  reversed.  In 
remanding  the  cause  the  appel'ate 
court  will  not  direct  the  suit  to  be  dis- 
missed, but  will  direct  that  he  be  al- 
lowed a  reasonable  time  to  complv 
with  the  order.  Anderson  v.  Johnson, 
32  'Gratt.   558. 

Want  of  Reference. — When  a  decree, 
in  favor  of  the  vendor,  against  the  pur- 
chaser of  lands,  and  sundry  personal 
property,  is  reversed,  and  the  cause  re- 
manded for  a  reference  of  the  title, 
and  a  survey  to  be  made  before  com- 
missioners, the  court  of  appeals  will 
direct  that  the  appellant  have  libeny 
to  show,  and  prove  to  them,  if  he  can, 
what    parts    of   the    personal    property 
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stij>ulated  for  were  not  delivered  un- 
der the  contract,  and  the  value  thereof; 
although  the  court  would  not  have  re- 
manded the  cause  for  that  purpose 
alone.  Beverley  v.  Lawson,  3  Munf. 
317, 

Pleadings  Uncertain. — ^Where  in  a 
suit  in  equity,  the  rights  of  the  parties 
involve  the  decision  of  questions 
which  were  not  put  in  issue  by  the 
pleadings,  or  were  so  vague  and  un- 
certain as  not  to  inform  the  opposite 
party  of  what  were  the  issues,  between 
them,  so  as  to  prepare  his  case  in  a 
way  to  secure  a  full  investigation  by 
the  court,  and  a  decision  according  to 
the  very  right  of  the  case,  and  whica 
would  do  justice  to  all  concerned,  'ihc 
appellate  court  will  reverse  the  de- 
cree of  the  court  below,  and  send  the 
cause  back,  with  leave  to  the  parties 
to  amend  their  pleadings.  Nash  v, 
Nash,  28  Gratt.  686. 

Bills  of  Exceptions  Indefinite. — 
Whenever  a  bill  of  exceptions  to  an 
instruction  of  the  court  to  a  jury,  on 
the  trial  of  an  issue,  is  so  vague  and 
imperfect,  that  the  appellate  court  can 
not  ascertain  the  exact  state  of  the 
case,  nor  consequently  the  import  and 
effect  of  the  instruction,  it  is  the  set- 
tled practice  to  reverse  the  judgment, 
set  aside  the  verdict,  and  remand  the 
cause  for  a  new  trial.  Bowyer  v. 
Chesnut,  4  Leigh  1;  Thompson  v. 
Gumming,  2  Leigh  321.  See  the  title 
BILL  OF  EXGEPTIONS. 

Erroneous  Decree  Directing  Sale. — 
H.  files  his  bill  to  enforce  his  and  the 
liens  of  other  judgment  creditors  on 
the  lands  of  S.  An  account  of  the 
.  liens  and  lands  is  taken.  Report 
shows  nirnerous  liens  and  parcels  of 
land.  H.'s  judgment  was  a  lien  on  all 
the  lands,  and  a  vendor's  lien  on  the 
parcel  first  aliened  by  S.,  viz.,  to  R. 
There  were  also  three  deeds  of  trust 
of  different  dates,  the  first  and  third 
securing  each  one  debt  on  one  parcel, 
and  the  second  securing  on  all  the 
lands  numerous  debts,  as  well  judg- 
ments    as     debts      not      reduced     to 


judgments.  But  this  second  trust 
deed  was  not  enforceable  until  May 
3d,  1882.  Besides  H.'s,  there  was  no 
lien  on  R.'s  parcel.  Exceptions  to  re- 
port being  overruled,  the  circuit  court 
decreed  that,  unless  within  sixty  days, 
S.  paid  the  costs  of  the  suit,  the  judg- 
ment of  H.  and  the  other  judgments 
appearing  from  the  report  to  be 
chargeable  on  the  lands  of  S.,  then 
commissioners  should  sell  so  much  of 
the  lands  of  S.,  described  in  the  re- 
port, as  might  be  necessary  to  pay 
said  costs  and  judgments,  but  should 
sell  first  so  much  of  the  land  conveyed 
by  S.  to  R.  as  might  be  necessary  to 
pay  said  costs  and  the  judgment  of 
H.;  and  then  sell  so  much  of  the  other 
lands  of  S.  as  might  be  necessary  to 
pay  the  balance  (if  any)  of  the  judg- 
ment of  H.,  and  the  other  judgments 
chargeable  thereon  as  set  forth  in  the 
report.  On  appeal  by  defendants,  it 
was  held,  1.  By  the  plain  meaning 
and  import  of  the  language  of  the  de- 
cree, R.  could  only  prevent  the  sale 
of  his  land  under  it  by  the  payment 
of  all  t' ?  judgments  reported  by  the 
master  and  all  the  costs  of  the  suit. 
2.  Under  the  circumstances  of  this 
case,  any  decree  requiring  and  direct- 
ing the  sale  of  R.*s  land,  unless  he  paid 
the  costs  of  the  suit  and  all  of  the 
judgments  would  be  erroneous.  3. 
In  such  case,  this  court  will  not  con- 
strue, amend  and  affirm  the  decree 
(though  it  be  erroneous  in  no  other 
particular),  but  will  reverse  it  with 
costs  to  the  appellants  and  remand  it 
to  the  court  below  to  proceed  with  in 
conformity  with  these  views.  Shultz 
V,  Hansbrough,  76  Va.  817. 

Where  Judgment  Reversed  and  In- 
quisition Quashed  in  Mill  Case. — In  a 
mill  case,  county  court  overrules  mo- 
tion to  quash  the  inquisition,  pro- 
ceeds to  hear  the  cause  on  the  merits, 
and  gives  leave  to  build  mill  and  dam; 
upon  appeal  to  circuit  superior  court, 
judgment  reversed,  inquisition  quashed, 
and  judgment  for  defendant  without 
prejudice  to  a  future  application  for  a 
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new  ad  quod  damnum.  Held,  the 
circuit  superior  court  ought  to  have 
remanded  the  cause  to  the  county 
court  for  further  proceedings  to  be 
there  had.  Hunter  v.  Matthews,  12 
Leigh   228. 

Excessive  Damages. — If  it  appears 
to  the  appellate  court  that  the  verdict 
of  the  jury  and  the  judgment  of  the 
trial  court  are  plainly  right,  except 
only  that  the  amount  is  excessive,  and 
the  record  shows  plainly  the  amount 
of  such  excess,  the  judgment  will  be 
reversed  and  set  aside,  and  the  cause 
remanded  to  the  trial  court,  with  in- 
structions to  put  the  successful  party 
on  terms  to  release  the  excess  or  to 
award  a  new  trial,  and,  if  such  excess 
is  released,  to  enter  judgment  for  the 
corrected  amount.  Buena  Vista  Co. 
V.  McCandlish,  92  Va.  297,  23  S.  E. 
781;  Worrell  v.  Kinnear  Mfg.  Co.,  103 
Va.  719,  49  S.   E.  988. 

Sentence  of  Imprisonment  and  Im- 
position of  Fine. — Where  a  verdict 
has  been  rendered  on  an  indictment 
for  an  injury  done  with  intent  to 
maim,  etc.,  under  §  9,  ch.  118  of  the 
Acts  of  1882,  finding  the  defendant  not 
guilty  of  doing  the  act  maliciously,  but 
guilty  of  unlawfully  doing  the  act 
charged,  the  court  can  not  under  the 
statute  sentence  the  prisoner  to  con- 
finement in  the  penitentiary  and  also 
impose  a  fine.  In  such  case,  where 
such  a  judgment  has  been  rendered, 
the  appellate  court  will  not  on  re- 
versing the  judgment  enter  such  judg- 
ment, as  the  circuit  court  ought  to 
have  rendered,  but  will  remand  the 
case  for  a  proper  judgment  to  be 
entered  on  the  verdict.  State  v. 
Mooney,  27  W.  Va.  546. 

Remand  for  an  Account. — In  a  bill 
by  creditors  to  set  aside  a  deed  of 
trust  for  payment  of  debts,  on  the 
ground  that  it  is  fraudulent  on  its 
face,  the  bill  does  not  ask  for  an  ac- 
count, but  there  is  a  prayer  for  gen- 
eral relief.  Though  the  deed  is 
sustained    as    valid,    the    plaintiffs    are 


entitled  to  an  account.  In  such  case, 
the  court  below  having  dismissed  the 
bill  generally,  and  it  not  appearing 
that  the  plaintiffs  asked  for  an  account 
or  that  the  court  considered  the 
question,  the  appellate  court  will  af- 
firm the  decree  sustaining  the  deed, 
and  reverse  it  as  to  the  account;  but 
with  c<fcts  to  the  appellee.  Marks  v. 
Hill,   15   Gratt.  400. 

Remand  for  Trial  by  Original  Rec- 
ord.— Upon  trial  of  the  issue  of  nul 
tiel  record,  the  court  may  allow  an 
amendment  of  the  declaration;  and,  if 
the  defendant  consent,  may  proceed 
with  the  trial.  But  if  the  suit  be  in 
the  same  court  where  the  judgment 
was  rendered,  it  is  error  to  inspect  a 
transcript  only,  instead  of  the  original 
record.  And  in  such  case,  if  the  suit 
was  in  the  county  court,  and  that 
judgment  reversed  in  the  district  court, 
the  court  of  appeals  will  direct  the  dis- 
trict court  to  remand  the  cause  to  the 
county  court,  there  to  be  tried  by  the 
original  record.  Anderson  r.  Dudley, 
5  Call  529. 

b.    Admission  of    New    Parties  after 
Remand. 

After  a  decision  by  the  court  of  ap- 
peals remanding  a  cause  to  the  court 
of  chancery,  new  parties  may  be  ad- 
mitted. Anderson  r.  Anderson,  1 
Hen.  &  M.  12. 
3.    Effect. 

Effect  of  Reversal  on  Dependent, 
Decrees  and  Judgments. — Where  there 
is  an  appeal  from  the  decrees  in  two 
causes,  one  a  decree  for  money  and 
the  other  a  decree  to  enforce  the 
former,  a  reversal  of  the  decree  for 
the  money  will  operate  as  an  implied 
reversal  of  the  decree  in  the  latter. 
Roanoke  St.  Ry.  Co.  v.  Hicks,  96  Va. 
510,  32  S.  E.  295. 

Where  a  subsequent  decree  is  based 
solely  upon  a  previous  decree  in  the 
same  cause,  the  reversal  of  the  earlier 
decree  will  necessarily  result  rn  the 
reversal  of  the  latter.  Jones  v.  Gilles- 
pie, 32  W.  Va.  343,  9  S.  E.  235. 
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A  judgment  depending  on  a  prior 
judgment,  (which  prior  judgment  is 
reversed,)  may  be  reversed  without  er- 
ror apparent  on  the  record  of  the  sub- 
sequent judgment,  other  than  the  con- 
nection between  the  subsequent  and 
the  prior  reversed  judgment.  Con- 
way V.  Hall,  1  Va.  Cas.  6. 

The  appeal  from  the  last  ^nd  final 
decree  necessarily  opens  for  consid- 
eration all  prior  orders  and  decrees, 
upon  which  such  final  decree  is  based. 
Camden  v.  Raymond,  9  W.  Va.  680; 
Gillespie  v,  Bailey,  12  W.  Va.  82. 

Where  a  decree  is  reversed,  the 
judgment  on  a  forthcoming  bond 
should  also  be  set  aside.  McCormick 
V.  Bailey,  17  W.  Va.  585. 

Reversal  in  Part.— It  is  familiar 
doctrine  that  where  a  decree  is  re- 
versed in  part,  and  affirmed  as  to  the 
residue,  such  reversal  does  not  de- 
stroy the  lien  of  so  much  of  the  decree 
as  is  affirmed.  Shepherd  v.  Chapman, 
83  Va.  215,  2  S.  E.  273;  Moss  v,  Moor- 
man, 24  Gratt.  97. 

Effect  of  Reversal  of  Assigned 
Judgment. — If  a  judgment  of  a  county 
court  be  assigned,  and  afterwards  re- 
versed by  the  superior  court  of  law, 
the  assignee  may  thereupon  sue  the 
assignor,  without  carrying  the  case  to 
the  court  of  appeals.  Arnold  v.  Hick- 
man, 6  Munf.  16;  Taylor  v.  Cox,  32 
W.  Va.  148,  9  S.  E.  70. 

Effect  of  Reversal  or  Affirmance  of 
Test  Case. — In  several  suits  between 
same  parties  there  was  a  common  de- 
fense. Parties  agree  that  one  decision 
shall  decide  all.  Held,  such  agreement 
is  valid,  and  on  appeal,  reversal  or  af- 
firmance of  one  case,  governs  all. 
Peyton  v.  Stuart,  88  Va.  50,  13  S.  E. 
408,  16   S.   E.   160. 

Effect  of  Reversal  of  Decree  Direct- 
ing Sale. — ^Where  a  decree  which  fixes 
the  amount  of  a  debt,  and  directs  the 
sale  of  real  estate  unless  the  debt  is 
paid,  is  reversed  on  appeal  because 
the  amount  of  the  debt  is  not  properly 
ascertained,  this  of  necessity  sets  aside 


the  sale,  if  one  has  been  made,  and 
reverses  the  decree  directing  the  sale. 
The  trial  court  should  then  proceed  to 
ascertain  the  amount  of  the  (lebt  in 
accordance  with  the  mandate  of  the 
appellate  court,  if  any;  and,  if  none, 
should  proceed  de  novo,  allowing  all 
proper  creditSi  If  payments  have 
been  made  on  a  judgment  which  has 
been  reversed,  they  should  be  credited 
on  the  debt  on  which  the  judgment 
was  rendered.  Effinger  v.  Kenney,  92 
Va.   245,   23   S.   E.   742. 

A  purchaser  at  a  judicial  sale,  who 
has  purchased  in  good  faith,  under  a 
decree  of  a  court  of  competent  juris- 
diction, which  decree  was  afterwards 
reversed,  is  entitled  to  be  repaid  hi» 
purchase  money,  as  far  as  it  has  been 
paid,  and  to  be  reimbursed  for  perma- 
nent improvements  made  upon  the 
property  which  have  added  to  its 
value,  and  must  account  for  rents  and 
profits.  Commercial  fertilizers  can 
not  be  regarded  as  permanent  im- 
provements, and  clay  used  for  mak- 
ing bricks  should  not  be  charged  as 
minerals.  The  clay  should  be  charged 
as  damage  done  to  the  land  by  digging 
and  removing  it  therefrom.  Effinger 
V.  Kenney,  92  Va.  245,  23  S.  E.  742. 

4.   Restitution. 

In  General.— "The  record  in  the  ap- 
pellate court  seldom  presents  the  facts 
on  which  to  base  a  specific  order  of 
restitution.  The  power  of  the  lower 
court  to  repair  the  injury  occasioned 
by  its  own  wrongful  adjudication  is 
not  derived  from,  or  dependent  upon, 
a  mandate  of  restitution  issued  by  the 
appellate  court  upon  reversal  of  the 
lower  court,  but  is  substantially  the 
same  which  the  lower  court  exercises 
when  its  own  process  has  been  abused 
or  used  without  authority.  Hence  the 
performance  of  the  reversed  decree 
being  made  to  appear,  by  the  record 
in  the  lower  court,  an  order  or  decree 
of  restitution  may  be  made  upon  mo- 
tion, a  rule  in  the  nature  of  a  scire 
facias,  on  proper  pleadings,  with  no- 
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tice  to,  or  appearance  by  or  for,  the 
parties  in  interest."  Keck  v,  Allender, 
42  W.  Va.  420,  26  S.  E.  437. 

"The  power  of  a  court  to  repair  the 
injury  occasioned  by  its  own  wrong- 
ful adjudication,  is  not  derived  from  a 
mandate  of  the  appellate  forum,  made 
upon  rendering  the  judgment  or  de- 
cree of  reversal,  but  is  substantially 
the  same  which  it  exercises  when  its 
own  process  has  been  abused,  or  used 
without  authority,  by  its  suitors  or 
ministerial  officers;  as  for  example, 
where  a  writ  of  habere  facias  posses- 
sionem has  been  sued  out  improperly, 
and  the  defendant  therein  turned  out 
of  possession,  the  court  may  award  a 
writ  of  restitution.  And  so  it  may 
where  its  process  has  been  misapplied 
by  its  own  authority  erroneously  exer- 
cised, as  is  made  manifest  by  a  re- 
versal of  the  judgment  or  decree  on 
which  it  issued,  whether  accomplished 
by  its  own  jurisdiction,  or  that  of  a 
higher  appellate  tribunal.  The  man- 
date of  the  appellate  court  ^for  resti- 
tution is,  properly  speaking,  no  part 
of  the  judgment  or  decree  of  reversal, 
but  rather  supplemental  thereto.  It 
declares  the  legal  consequence  of  the 
reversal,  but  it  gives  no  specific  relief, 
and  awards  no  process  from  the  ap- 
pellate court.  It  is  not  pronounced  as 
part  of  the^judgment  or  decree  which 
the  court  below  ought  to  have  ren- 
dered; for  a  correct  decision  by  that 
court  would  have  prevented,  instead 
of  occasioning,  the  loss  that  calls  for 
restitution.  When  a  judgment  or  de- 
cree for  the  defendant  is  reversed, 
then  the  appellate  court,  in  proceeding 
to  render  such  judgment  or  decree  as 
the  court  below  ought  to  have  ren- 
dered, gives  to  the  plaintiff  the  relief 
to  which  he  was  entitled;  but  when  a 
judgment  or  decree  for  the  plaintiff 
is  reversed,  then  the  appellate  court, 
in  proceeding  to  render  such  judg- 
ment or  decree  as  the  court  below 
ought  to  have  rendered,  dismisses,  in 
appropriate  language,  the  plaintiffs 
action    or    suit      In    the    latter  case, 


there  is  no  adjudication  in  the  ap« 
pellate  court  of  the  question  of  resti- 
tution, but  the  mandate  for  it  follows 
as  a  declaration  or  designation  of  the 
legal  effect  of  the  adjudicated  reversal 
and  dismissal."  Flemings  v.  Riddick, 
5  Gratt.  281. 

In  a  decree  of  reversal,  the  appellate 
court  will  if  requested,  direct  further 
that  in  case  the  money  and  costs  re- 
covered by  the  appellee  shall  have 
been  paid,  the  same  be  refunded,  with 
lawful  interest  from  the  time  of  pay- 
ment. Standard  v,  Brownlow,  3  Munf. 
229. 

Where,  in  a  suit  by  a  turnpike  com- 
pany, plaintiff  fails  to  prove  its  incor- 
poration and  there  is  a  sale  of  defend- 
ant's land  under  a  decree  in  the  cause 
and  a  final  decree  directing  the  pur- 
chaser to  pay  the  purchase  money  to 
the  plaintiff  and  the  defendant  appeals, 
the  court  of  appeals  would  reverse  the 
decree  and  dismiss  the  bill  but  for  the 
injury  that  such  a  decree  would  do  to 
the  appellant;  but,  the  purchase  money 
being  in  the  hands  of  the  purchaser 
the  court  of  appeals  will  reverse  so 
much  of  the  decree  as  directs  the  pur- 
chase money  to  be  paid  to  the  plaintiff 
and  remand  the  cause  with  direction 
to  have  the  purchase  money  collected 
and  paid  to  the  appellant  and  then  to 
dismiss"  the  bill  at  the  cost  of  the 
plaintiff.  Bowy^r  v.  Giles,  etc.,  Turn- 
pike Co.,  9  Gratt.  109. 

Where  a  court  of  equity  erroneously 
cancelled  deeds,  and  ordered  a  con- 
veyance to  be  made  to  the  plaintiffs 
and  directed  a  writ  of  possession  to 
issue  to  put  them  in  possession  of  the 
land,  and  the  court  of  appeals  re- 
versed the  decree  on  appeal  granted 
without  supersedeas,  it  will  not  dis- 
miss the  bill,  but  will  remand  the  cause 
with  instructions  to  place  the  parties 
in  statu  quo  and  then  dismiss  the  bilL 
Wilson  V.  Harper,  25  W.  Va.  179. 

Appellants  entitled  to  restitution 
will  not  be  compelled  to  wait  until  a 
fund,  the  existence  of  which  is  uncer- 
tain, is  ascertained  by  a  commissioner. 
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when  there  is  another  fund,  which 
they  have  a  right  to  have  restored,  al- 
ready ascertained.  Keck  v.  Allendcr, 
42  W.   Va.  420,  26  S.   E.  437. 

Where  judgment  is  recovered  by  a 
plaintiff  in  an  action  of  unlawful  de- 
tainer before  a  justice,  and  under  it 
a  writ  of  possession  issues,  and  the 
defendant  is  turned  out  of  possession, 
and  then  an  appeal  is  granted,  and 
then,  before  trial  of  the  case,  the 
plaintiff  moves  the  dismissal  of  his  ac- 
tion, and  declares  that  he  will  not 
prosecute  it  further,  the  court,  if 
asked,  should  award  a  writ  of  posses- 
sion to  restore  possession  of  the  land 
to  the  defendant,  and  it  is  not  error 
to  refuse  such  dismissal  except  on 
condition  of  the  plaintiff  making  such 
restitution.  The  dismissal  may  be 
entered  later.  McCormick  v.  Short,  49 
W.  Va.  1,  37  S.  E.  769. 

A  decree  directs  the  defendants  to 
pay  to  the  plaintiff  certain  sums  of 
money.  Upon  appeal,  the  appellate 
court  reverses  the  decree,  and  proceed- 
ing to  render  such  decree  as  the  court 
below  ought  to  have  rendered,  dis- 
misses the  bill;  and  this  decree  is  en- 
tered in  the  court  below.  Pending  the 
appeal,  executions  are  issued  on  the 
decree  of  the  court  below,  and  the  de- 
fendants pay  the  money.  Held,  they 
may  proceed,  by  motion  to  the  court 
below  upon  notice,  to  have  restitution 
of  the  money  so  paid  by  them:  and 
this  though  the  decree  of  the  appellate 
court  does  not  direct  restitution. 
Flemings  v.  Riddick,  5  Gratt.  272. 

In  Criminal  Cases. — When  a  pecun- 
iary judgment  has  been  rendered 
against  a  defendant  in  a  criminal  case, 
and  he  pays  it,  and  upon  appeal  the 
judgment  is  reversed,  the  cause  will 
be  remanded  to  the  court  below,  for 
an  order  of  restitution  to  be  made 
therein,  if  the  money  is  yet  in  the 
hands  or  power  of  the  court.  Old's 
Case,  18  Gratt.  915. 

Action  at  Law. — Money  levied  by 
the  shenft  upon. a  judgment  which  is 


afterwards  reversed,  can  not  be  re- 
covered by  general  indebitatus  as- 
sumpsit for  money  had  and  received, 
without  proof  that  the  money  was 
actually  received  by  the  plaintiff,  or 
applied  to  his  use.  Isom  v.  Johns,  2 
Munf.  272;  Eubank  v.  Ralls,  4  Leigh 
308. 

No  statute  of  limitation  can  run  so 
as  to  bar  an  order  of  restitution  in  a 
cause  which  has  been  a  pending  cause 
continuously  down  to  the  entering  of 
the  decree  complained  of.  Keck  v. 
Allender,  42  W.  Va.  420,  26  S.  E.  437. 

L.    EXECUTION   OF  DECREE. 

When  the  supreme  court  of  ap- 
peals has  executed  its  power,  in  a 
case  before  it,  and  its  final  decree  or 
judgment  requires  some  further  act  to 
be  done,  it  can  not  issue  an  execution, 
but  will  send  its  decree  to  the  court 
below  to  be  executed.  Whatever  was 
before  the  court,  and  disposed  of,  is 
considered  finally  settled.  The  in- 
ferior court  is  bound  by  the  decree,  as 
the  law  of  the  case,  and  must  carry  it 
into  execution  according  to  the  man- 
date. They  can  examine  it  for  no 
other  purpose  than  execution,  or  give 
any  other  or  further  relief,  or  review 
it  on  any  matter,  decided  on  appeal, 
for  error  apparent,  or  intermeddle  with 
it,  further  than  to  settle  so  much,  as 
has  been  remanded.  Henry  v.  Davis, 
13  W.  Va.  230;  Koonce  v.  Doolittle,  48 
W.  Va.  592,  37  S.  E.  644;  Butler  v. 
Thompson,  52  W.  Va.  311,  43  S.  E. 
174;  Mason  v.  Bridge  Co.,  20  W.  Va. 
223. 

A  judgment  or  decree  of  the  court 
of  appeal  takes  effect,  at  latest,  from 
its  date,  not  from  the  receipt  and 
recordation  of  the  mandate  in  the  of- 
fice of  the  court  below.  Long  v. 
Ferine,  44  W.  Va.  243,  28  S.  E.  701. 

Mandamus  is  the  proper  remedy  to 
compel  the  circuit  judge  or  court  to 
comply  with  the  mandate  of  the  court 
of  appeals.  Koonce  v,  Doolittle,  48 
W.  Va.  592.  37  S.  E.  644.  See  the  title 
MANDAMUS. 
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M.        COSTS       IN       APPELLATE 
COURT. 

For  principles  governing  costs  in 
the  appellate  court,  see  the  title 
COSTS. 

N.     CERTIFICATION     OF    JUDG- 
MENT TO  TRIAL  COURT. 

The  provision  of  §  4060  of  the  Va. 
Code,  requiring  the  judgment  of  the 
appellate  court  to  be  certified  to  the 
trial  court  and  entered  by  the  latter 
as  its  judgment,  is  substantially  com- 
plied with  by  simply  transcribing  the 
judgment  of  the  appellate  court  on 
the  order  book  of  the  trial  court. 
Reed's  Case,  98  Va.  817,  36  S.  E.  399. 

XV.   Conclusiveness   of   Deci- 
sions of  Appellate  Courts. 

A.    COURT  OF  APPEALS. 
1.   In  GeneraL 

The  supreme  court  of  appeals  has 
no  power  to  review  its  decisions  on 
the  merits  in  any  way  after  the  end 
of  terms  at  which  they  were  rendered. 
Griffin  V.  Cunningham,  20  Gratt.  31; 
Reid  V.  Strider,  7  Gratt.  76;  Roanok- 
St.  Ry.  Co.  V,  Hicks,  96  Va.  510,  32  S. 
E.  295;  Campbell  v.  Campbell,  22 
Gratt.  649,  670. 

"  'A  case  finally  decided  in  the  su- 
preme court  of  appeals,  has  become 
res  adjudicata  and  is  no  longer  the  sub- 
ject of  review  in  that  court.*  Camden 
V.  Werninger,  7  W.  Va.  528.  'The 
decree  of  the  supreme  court  of  ap- 
peals upon  a  question,  decided  by  the 
court  below,  is  final,  and  irreversible; 
and  upon  a  second  appeal  in  the  cause, 
the  question,  decided  upon  the  first 
appeal,  can  not  be  reviewed.'  Henry 
V.  Davis,  13  W.  Va.  230.  'A  fact, 
which  has  been  directly  tried  and  de- 
cided in  a  court  of  competent  juris-  ! 
diction,  can  not  be  controverted  again 
between  the  same  parties,  in  the  same  ' 
or  any  other  court'  Campbell  v. 
Campbell,  22  Gratt.  649;  Bank  v. 
Craig,  6  Leigh  399."  Butler  v.  Thomp- 
son, 52  W.  Va.  314,  43  S.  E.  174. 


"It  is  believed  that  no  case  can  be 
found,  that  decides,  where  an  issue 
has  been  tried  by  a  jury  and  a  verdict 
rendered,  and  a  decree  or  judgment 
rendered  on  the  verdict,  and  the  judg- 
ment or  decree,  on  writ  of  error  or 
appeal,  affirmed  by  an  appellate  court, 
that  such  decree  or  judgment  can  be 
reviewed  for  any  errors,  committed  by 
the  court  during  the  trial  of  the  issue, 
or  at  any  other  time,  before  the  judg- 
ment or  decree  was  appealed  from." 
Henry  v,  Davis,  13  W.  Va.  230. 

The  finality  and  irreversibility  of 
the  judgments  and  decrees  of  the 
court  of  appeals  after  the  close  of  the, 
term  at  which  they  are  rendered  is  in- 
herent in  the  very  nature  and  constitu- 
tion of  the  tribunal,  and  can  not  be 
disturbed  without  deranging  the  ad- 
ministration of  justice,  and  the  intro- 
duction of  intolerable  evils  in  practice. 
Reid  V,  Strider,  7  Gratt.  81;  Stuart  v, 
Peyton,  97  Va.  796,  34  S.  E.  696. 

All  the  decrees  of  the  appellate 
court  are  in  their  nature  final,  except 
possibly  where  that  court  disposes  of 
only  a  part  of  the  case  at  one  term, 
and  reserves  it  for  further  and  final 
action  at  another.  Campbell  v.  Camp- 
bell, 22  Gratt.  649. 

2.    On  Questions  of  Jurisdiction. 

The  court  of  appeals  can  no  more 
set  aside  a  decree  of  a  former  term  for 
error  upon  a  point  of  jurisdiction,  iImu 
for  error  on  any  other  point.  Dank  of 
Virginia  v.  Craig,  6  Leigh  399. 

Johnson,  J.,  said,  in  Bank  of  Vir- 
ginia V.  Craig,  6  Leigh  399,  the  rule 
was,  that  the  court  would  set  aside  a 
decree  or  judgment  of  a  former  term, 
if  it  was  entered  when  the  party  was 
dead,  or  when,  having  retained  coun- 
sel, he  was  nevertheless,  through  any 
accident  or  mistake,  not  heard  by  his 
counsel;  but  it  was  not  competent  to 
the  court  to  set  asi/^e  any  uecree  of 
a  former  term,  made  inter  partes. 

The  court  of  appeals  is  by  common 
law,  independent  of  statute  law,  con- 
clusively    presumed     to     have     done 
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everything  that  was  necessary  to  in- 
vest it  with  full  and  complete  juris- 
diction over  all  the  parties.  In  Bank 
of  Virginia  v.  Craig,  6  Leigh  438,  the 
circuit  court  of  Spottsylvania,  rendered 
a  decree  in  favor  of  a  ward  for  certain 
bank  stock,  against  the  Bank  of  Vir- 
ginia, and  in  the  same  decree  ex- 
pressed the  opinion  that  the  guardian 
and  his  sureties  were  also  liable  to  the 
ward  for  such  bank  stock,  but  no  de- 
cree was  then  rendered  against  them. 
The  Bank  of  Virginia  took  an  appeal 
from  this  decree.  The  sureties  of 
guardian  were  not  parties  to  this  ap- 
peal, they  were  not  served  with  any 
process  issuing  from  the  court  of  ap- 
peals, and  neither  appeared  in  person, 
nor  by  counsel,  and  had  no  oppor- 
tunity of  being  heard  in  the  appellate 
court.  The  court  of  appeals  reversed 
the  decree  against  the  Bank  of  Vir- 
ginia, and  entered  up  a  decree  against 
the  guardian  and  his  sureties  for  the 
value  of  this  stock.  At  the  next  term 
of  the  court  of  appeals  a  motion  was 
made  to  set  aside  this  decree  against 
the  guardian  and  his  sureties,  on  whom 
no  process  from  that  court  had  been 
served,  and  in  lieu  of  this  decree  to 
enter  one  dismissing  the  bill  as  to 
the  Bank  of  Virginia,  and  remanding 
the  cause  to  the  circuit  court  that  the 
sureties  might  thus  have  the  oppor- 
tunity to  controvert  their  liability.  It 
was  insisted  by  counsel,  that  wlicre  a 
decree  or  judgment  is  rendered  by 
the  court  of  appeals,  either  in  respect 
to  matters  or  parties  coram  non 
judice,  it  may  and  ought  to  be  set 
aside  at  a  subsequent  term.  But  the 
court  overruled  the  motion  on  the 
ground  that  it  could  not  then  set 
aside  a  decree  entered  at  a  former 
term,  whether  it  were  objectionable  on 
its  merits  or  whether  it  was  prema- 
turely entered,  before  some  of  the 
parties  against  whom  it  had  been  en- 
tered had  been  summoned.  Newman 
V.    Mollohan,   10   W.   Va.   488. 

If    an    appellate    court    has    ever    so 
erroneously  decided,  that  it  has  juris-  ' 


diction  of  a  cause  and  then  proceeds 
to  determine  it  on  its  merits,  the  par- 
ties to  the  cause  are  bound  as  res 
adjudicata  by  the  decision  of  the  court, 
that  it  has  jurisdiction  as  well  as  by 
the  decision  of  the  court  on  the  merits. 
Renick  v.  Ludington,  20  W.  Va.  511. 

If  an  appellate  court  take  jurisdic- 
tion of  a  judgment  and  affirm  it,  the 
plaintiff  in  error  can  not  afterwards  in 
any  proceeding  question  such  juris- 
diction as  it  is  res  adjudicata  as  to 
him.  McGraw  v.  Roller,  53  W.  Va. 
75,  44  S.   E.  248. 

Where  persons,  not  parties  to  a  de- 
cree or  bound  thereby,  but  whose 
property  was  ordered  to  be  sold  by 
said  decree,  take  an  appeal,  although 
the  appellate  court  has  no  right  to 
take  jurisdiction  of  the  appeal,  if  it 
does  take  jurisdiction  and  proceeds  to 
determine  the  cause  on  its  merits,  such 
appellants  are  bound  as  res  adjudicata 
by  the  decision  of  the  court  that  it  has 
jurisdiction.  Renick  v.  Ludington,  20 
W.  Va.  511,  536.  But  this  is  not  true 
of  persons  who  do  not  appeal.  Renick 
V.  Ludington,  20  W.  Va.  511,  536. 

A  writ  of  error  to  a  joint  judgment 
should  be  taken  in  the  name  of  all  the 
joint  defendants,  if  not,  the  appellate 
court  must  see  that  the  requirements 
of  the  statute  have  been  complied 
with;  i.  e.,  that  all  the  parties  in  in- 
terest have  been  summoned,  including 
of  course  the  other  defendants,  who 
may  then  appear  and  assign  errors, 
or  refuse  and  be  severed,  and  then 
any  one  or  more  may  prosecute  the 
writ.  When  the  court  of  appeals  has 
taken  jurisdiction  of  a  writ  of  error 
obtained  by  one  alone  of  several  joint 
defendants,  it  will  be  presumed  that  it 
has  seen  that  the  statute  was  com- 
plied with.  Newman  v.  Mollohan,  10 
W.   Va.   488,  498. 

3.    On  Lower  Court. 

A  decision  of  the  court  of  appeals 
certified  to  the  lower  court  is  binding 
on  that  court  as  well  as  on  the  court 
of    appeals.     Holleran     v.     Meisel,    91 
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Va.  143,  21  S.  E.  658;  Rosenbaum  v. 
Seddon,  94  Va.  575,  27  S.  E.  425;  Keck 
V.  Allender,  42  W.  Va.  420,  26  S.  E. 
437. 

The  court  of  chancery  can  not,  upon 
the  same  facts,  correct  on  motion,  or 
by  bill  of  review,  any  error,  apparent 
on  the  face  of  the  proceedings,  in  a 
decree  which  has  been  affirmed  by  the 
court  of  appeals.  Campbell  v.  Price, 
3  Munf.  227;  Price  v,  Campbell,  5  Call 
115;  Mason  v.  Bridge  Co.,  20  W.  Va. 
223,  230. 

Where  a  decree  has  been  affirmed 
by  the  court  of  appeals  it  becomes  res 
adjudicata  and  no  error  in  it  can  be 
corrected  by  rehearing  in  the  court 
below.  Lore  v.  Hash,  89  Va.  277,  15 
S.  E.  549. 

Where  a  question  of  law  or  fact  is 
once  definitely  settled  and  determined 
.  by  a  decree  of  the  court  of  appeals, 
and  the  cause  is  remanded  for  further 
proceedings,  a  party  to  said  suit  can 
not,  by  subsequent  pleadings,  call  in 
question  the  conclusiveness  of  the 
questions  determined  by  said  decree. 
Seabright  v,  Seabright,  33  W.  Va.  152, 
10  S.  E.  265;  Koonce  v,  Doolittle,  48 
W.   Va.   592,   37   S.    E.   644. 

An  inferior  court  can  not  alter  a 
decree  of  the  supreme  court,  nor  can 
the  supreme  court  alter  its  own  decree 
after  the  period  for  rehearing  has 
passed,  but  where  the  mandate  of  the 
supreme  court  to  an  inferior  court 
practically  makes  the  opinion  in  the 
case  a  part  of  the  mandate,  the  opin- 
ion and  mandate  could  be  read  to- 
gether, and  if,  when  so  read,  the 
mandate  is  clear  and  free  from  all 
difficulty,  and  it  is  manifest  that  ?- 
name  which  was  not  necessary  to  the 
completeness  of  the  mandate  was  in- 
serted by  mistake,  the  trial  court  may 
reject  the  name  as  surplusage.  This 
is  not  alteration,  but  construction. 
Southern  R.  Co.  v.  Glenn,  102  Va. 
620,   46   S.    E.   776. 

Upon  a  former  appeal,  the  special 
court  of  appeals,  with   all   the  parties 


interested  before  it,  having  decided  a 
question,  that  judgment  is  conclusive 
and  this  is  true  though  the  decree  of 
the  court  below  was  reversed  because 
the  proceeding  was  by  petition,  ami 
the  cause  was  sent  back  to  be  regu- 
larly prepared  and  matured.  Corheil 
V.  Zeluff,  12  Gratt.  226. 

Where,  upon  an  appeal  from  a  final 
decree  made  upon  a  report  of  a  com- 
missioner, to  which  there  were  various 
exceptions  by  the  appellant,  the  ap- 
pellate court  holds  that  the  court  be- 
low erred  in  not  sustaining  one  of  the 
appellant's  exceptions  to  the  report; 
and  the  decree  is  reversed  and  the 
cause  remanded  for  the  necessary  in- 
quiries to  be  made  in  relation  to  the 
subject  of  that  exception.  Held,  the 
decree  concludes  all  other  questions. 
Deneufville  v.  Travis,  5  Gratt.  28; 
Massey  v.  King,  1  Va.  Dec.  63. 

Where  the  decree  of  the  court  of 
appeals  holds  that  an  appellant  is  en- 
titled to  his  homestead  exemption 
"unless  it  appears  that  he  was  not 
entitled  to  it  upon  other  grounds," 
this  does  not  authorize  the  other 
party  to  set  up  new  grounds  of  ob- 
jection to  allowing  the  homestead 
which  might  have  been  preferred  at 
the  former  hearing  but  were  not. 
Sears  v.  Marshall,  83  Va.  383,  2  S.  E. 
608. 

Where  the  court  of  appeals  has  de- 
cided against  the  right  of  certain  per- 
sons to  become  parties,  upon  remand 
those  persons  can  not  come  into  the 
court  below  as  parties  and  litigate 
anew  the  questions  already  deter- 
mined. Robinson  v.  Crenshaw,  84  Va. 
348,  5  S.   E.  222. 

The  circuit  court  can  not  review  or . 
make  any  alteration  in  the  provisions 
Or  requirements  of  a  decree  of  the  ap- 
pellate court  certified  back  for  further 
proceedings  in  order  to  a  final  decree, 
but  such  further  proceedings  may  be 
matter  of  decision  for  the  first  time  in 
the  lower,  and  of  review  in  the  appel- 
late court.  Atkinson  v.  Beckett,  36  W. 
Va.    438.    15    S.    E.    179. 
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Where  an  instruction  given,  or  a 
verdict  rendered,  at  the  trial  in  the 
court  below.  Is,  on  appeal,  pronounced 
erroneous,  it  is  improper  at  a  subse- 
quent trial,  the  evidence  being  the 
same,  to  give  the  same  instruction,  or 
to  enter  up  judgment  on  the  same  ver- 
diet.     Smith  v.  Snyder,  82  Va.  614. 

Where  on  appeal  a  new  trial  has 
been  granted,  it  is  the  duty  of  the  cir- 
cuit court,  at  the  second  trial,  to 
adopt  the  views  set  forth  by  the  court 
of  appeals  in  its  opinion,  and  instruct 
the  jury  in  accordance  therewith,  pro- 
vided the  facts  are  the  same  and  the 
instructions  are  asked  for.  Chaffinv, 
I<ynch,  84  Va.  884,  6  S.  E.  474. 

Circuit  courts  are  bound  to  obey 
the  decrees  of  the  court  of  appeals  in 
all  cases.  Where,  on  appeal,  the  court 
of  appeals  prescribes  the  order  in 
which  properties  must  be  sold  when 
decree  for  sale  is  made,  the  circuit 
court,  in  its  decree  of  sale,  must  con- 
form to  that  prescription;  otherwise 
its  decree  will  be  reversed  for  such 
nonconformance.  Strayer  v.  Long,  83 
Va.  715,  3  S.  E.  372. 

When  a  case  is  remanded  to  an  in- 
ferior court  for  further  proceedings, 
that  court  can  in  no  case  regard  any- 
thing which  relates  to  any  action 
which  the  inferior  court  may  take  in 
the  case  after  it  is  remanded,  as  obiter 
dictum.  Swinburn  v.  Smith,  15  W.  Va. 
483. 

When  a  decree  of  the  court  below, 
grants  the  plaintiff  the  relief  prayed 
for  in  his  bill  and  dismisses  the  an- 
swer of  the  defendant  setting  up  new 
matter  constituting  a  claim  for  af- 
firmative relief,  upon  a  full  hearing 
upon  all  matters  of  law  and  fact  in 
controversy  between  the  parties,  and. 
on  appeal,  that  decree  is  reversed, 
upoa  the  ground  that  the  defendant  is 
entirlej  to  thr  relief  asked,  and  the 
plaintiff  is  not,  clearly  stated  in  the 
opinion,  and  the  cause  is  remanded 
for  further  proceedings  according  to 
the  principles  announced  in  the  opin- 


ion, the  decision  of  the  appellate  court 
is  res  judicata  of  all  issues  passed 
upon  and  settled  in  the  opinion. 
Collins  V.  Sherwood,  53  W.  Va.  336, 
44    S.    E.   457. 

Where  the  court  reverses  a  decree 
upon  the  merits  and  remands  the 
cause  to  the  circuit  court  "for  further 
proceedings  therein  to  be  had  accord- 
ing to  the  rules  and  principles  stated 
in  the  written  opinion"  filed  in  the 
cause,  the  findings  of  fact  set  forth  in 
the  opinion  are  binding  upon  the 
court  below,  and  that  court  can 
not  permit  new  pleadings  and  further 
evidence  to  be  filed,  touching  any  mat- 
ter involved  in  the  decision  of  the  ap- 
pellate court,  but  must  enter  a  decree 
in  accordance  with  the  opinion.  But- 
ler V,  Thompson,  52  W.  Va.  311,  43 
S.  E.  174. 

If,  in  such  case,  the  court  below  al- 
lows the  cause  to  be  reopened  by  new 
pleadings  and  evidence,  and  pro- 
nounces a  decree  contrary  to  the  de- 
cision of  the  appellate  court,  the  party 
aggrieved  thereby  may  appeal  from 
the  decree  and  have  the  same  set  aside 
and,  on  the  second  appeal,  a  mandate 
will  go  to  the  court  below  to  enter  a 
decree  in  conformity  with  the  decision 
on  the  first  appeal.  Butler  v,  Thomp- 
son, 52  W.  Va.  312,  43  S.  E.  174. 

A  writ  of  error  was  awarded  at  the 
instance  of  a  defendant  in  the  trial 
court,  the  evidence  was  certified,  and 
the  case  heard  in  this  court  as  on  a 
demurrer  to  the  evidence  by  the  de- 
fendant, and  the  judgment  of  the  trial 
court  was  reversed.  At  the  second 
trial  in  the  court  below  the  evidence 
taken  on  the  first  trial  was  read  to  the 
jury  in  lieu  of  examining  the  witnesses, 
and  the  defendant  demurred  to  the 
evidence.  Held,  the  evidence  on  the 
two  trials  being  exactly  the  same,  and 
the  position  of  the  parties  in  respect 
thereto  the  same,  the  decision  on  the 
first  writ  of  error  became  the  law  of 
the  case,  and  judgment  was  rightly 
entered  for   the  defendant  on   its  de- 
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murrer.  Carper  v.  Norfolk,  etc.,  R. 
Co.,  95  Va.  43,  27   S.    E.   813. 

Appellee  filed  its  bill  against  appel- 
lant to  recover  certain  water  rents  un- 
der a  contract  made  in  1846,  and  to 
ascertain  the  exact  nature,  status,  and 
extent  of  the  water  rights  and  privi- 
leges pertaining  to  the  property  of  the 
appellant.  It  appearing  that  appellee 
owned  property  above  the  premises  of 
appellant  and  had  been  compelled  to 
largely  increase  its  supply  of  water 
since  the  contract  of  1846,  which  water 
flowed  through  the  premises  of  appel- 
lant, the  trial  court  gave  a  decree  for 
the  rent  due  according  to  the  rate 
fixed  by  the  contract  of  1846,  and  de- 
cided that  appellee  might  divert  the 
excess,  and  use  it  as  its  own,  free  from 
any  claim  of  appellant.  On  appeal  it 
was  held  that  appellee  could  not  divert 
the  excess  without  first  giving  appel- 
lant an  opportunity  to  elect,  if  he 
chose,  to  take  the  whole  flow,  upon 
condition  of  paying  for  the  same,  and 
the  case  was  remanded  to  the  trial 
court.  Thereupon  appellant  served 
upon  appellee  a  written  notice  of  his 
election  to  take  the  whole  flow  from 
and  after  the  date  of  his  election.  The 
trial  court  decided  that  appellant 
should  pay  for  the  increased  flow  from 
the  date  of  the  new  contract  made  by 
appellee  for  an  increased  supply. 
Held,  this  was  error.  The  appellant 
was,  by  the  terms  of  the  former  de- 
cree of  this  court,  only  bound  to  pay 
for  the  increased  flow  from  the  date 
of  his  election.  Stearns  v.  Richmond, 
etc.,  Co.,  92  Va.  408,  23  S.  E.  769. 

The  refusal  of  an  appeal  from  a  de- 
cree adjudicating  the  principles  of  a 
chancery  cause  is  an  affirmance  of  such 
decree,  and  puts  at  rest  the  question 
so  adjudicated,  and  they  can  not  there- 
after be  reopened.  Baker  v.  Watts, 
101  Va.  702,  44  S.  E.  929. 

Remedy  Where  Decree  of  Appellate 
Court  Disregarded. — Where  an  appel- 
late court  reverses  the  decree  of  a  cir- 
cuit   court,    and   adjudicates    the    prin- 


ciples then  involved  in  the  case,  and 
remands  the  case,  and  in  further  pro- 
ceedings it  is  claimed  that  the  circuit 
court  is  disregarding  the  decree  of  the 
appellate  court,  and  departing  from  its 
decision,  and  rehearing  matters  heard 
in  the  appellate  court,  no  writ  of  pro- 
hibition lies  for  the  reason  that  an 
appeal  is  the  proper  remedy.  King  v. 
Doolittle,  51  W.  Va.  91,  41  S.  E.  145. 

4.    On  Rehearing. 

A  case  decided  by  the  supreme  court 
of  appeals  at  one  term  of  the  court, 
at  which  no  motion  or  petition  is  made 
or  filed  to  rehear  it,  can  not  be  re- 
heard by  that  court  upon  its  merits 
for  the  correction  of  errors  of  judg- 
ment in  the  final  decree  or  judgment 
of  the  appellate  court  at  the  former 
term.  Hall  v.  Bank  of  Virginia,  15  W. 
Va.  323;  Renick  •$,  Ludington,  20  W. 
Va.  511,  533;  Towner  v.  Lane,  9  Leigh 
232,  279;  Baker  v.  Glass,  6  Munf.  212, 
218;  Grifiin  v.  Cunningham,  20  Gratt. 
31;  Roanoke  St.  Ry.  Co.  v.  Hicks,  96 
Va.  510.  32  S.   E.  295. 

A  cause  may  be  reheard,  upon  a  pe- 
tition presented  before  the  term  has 
passed  in  which  the  final  decree  was 
p.onounced;  but  not  afterwards,  ex- 
cept by  bill  of  review.  Hodges  v. 
Davis,  4  Hen.  &  M.  400. 

In  Com.  V.  Beaumarchais,  3  Call  122, 
178,  the  court  had  reversed  the  decree 
of  the  lower  court,  but  had  refr.sed  to 
make  any  further  decree  because  they 
were  equally  divided  as  to  a  certain 
point,  but  at  a  subsequent  term,  they 
corrected  the  decree  on  the  ground 
that  the  cause  still  remained  in  the 
court  undecided  and  yet  i  iding;  i.  e., 
interlocutory. 

In  Wynn  v,  Wyatt,  11  Leigh  586, 
a  judgment  of  the  court  of  appeals  of 
one  term  was  at  the  next  term  there- 
after set  aside  and  a  rehearing  directed, 
yet  it  is  to  be  understood  that  the  mo- 
tion for  the  rehearing  was  made  at  the 
same  term  and  held  under  advisement 
till  the  next,  hence  the  case  is  not 
authority  for  granting  rehearings  at  a 
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subsequent  term.  Reid  v.  Strider,  7 
Gratt.  76. 

In  Campbell  v.  Campbell,  22  Gratt. 
649,  672,  it  was  held  that  there  might 
possibly  be  an  interlocutory  decree  in 
the  court  of  appeals,  but  they  were 
extremely  rare.  The  mere  fact  that 
the  appeal  is  from  an  interlocutory 
decree  of  the  lower '  court  does  not 
make  the  decree  of  the  court  of  ap- 
peals interlocutory. 

Legislative  Authorization. — In  Hall 
V.  Bank  of  Virginia,  15  W.  Va.  323,  it 
was  held  that  ch.  52  of  the  Act  of 
1879,  providing  for  the  rehearing  and 
review  in  the  supreme  court  of  appeals 
in  causes  decided  at  the  special  term 
held  in  Wheeling  in  October,  Novem- 
ber, and  December,  1878,  did  not  con- 
fer on  said  court  the  authority  to 
rehear  such  causes  upon  their  merits; 
but  merely  to  correct  clerical  errors 
therein,  and  that  the  case  of  Garrison 
V.  Myers,  12  W.  Va.  330,  is  not  in  con- 
flict as  it  was  a  mere  clerical  error 
that  was  corrected  in  that  case. 

The  proviso  to  §  2  of  the  Act  of 
March  5,  1870,  called  the  enabling  act, 
which  authorized  the  court  of  appeals 
organized  under  the  existing  constitu- 
tion to  rehear,  and  affirm  or  reverse 
the  decrees  made  by  the  military 
judges  at  the  term,  commencing  the 
11th  of  January,  1870,  the  term  having 
ended  before  the  passage  of  the  act, 
is  unconstitutional;  and  the  court  has 
no  authority  to  rehear  such  cases. 
Griffin  v.  Cunningham,  20  Gratt.  31. 

The  act  of  March  5th,  1870,  com- 
monly called  the  enabling  act,  is  a 
valid  act,  except  the  proviso  which  au- 
thorizes the  court  of  appeals  to  review 
the  decisions  of  the  court  of  appeals 
organized  under  the  reconstruction 
acts.     Teel  v.  Yancey,  23  Gratt.  691. 

5.  On  Bill  of  Review. 

In  Court  of  Appeals. — Where  a  de- 
cree has  been  affirmed  by  the  court 
of  appeals,  a  bill  of  review  ought  not 
.to  be  granted  to  reverse  it  for  any 
errors  on  the  face  of  the  proceedings; 


but  if  new  matter  be  produced,  which 
was  unknown  to  the  party  applying, 
at  the  time  of  the  decree,  such  court 
may,  and,  if  the  evidence  warrants  it, 
ought,  to  grant  such  bill  of  review. 
M'Call  V,  Graham,  1  Hen.  &  M.  13; 
Shepherd  v.  Chapman,  2  Va.  Dec.  88. 

In  Lower  Court. — When  the  court 
of  appeals  makes  a  decree,  and  sends 
the  cause  back  for  further  proceedings, 
there  can  not  be  a  bill  of  review,  to 
correct  the  decree  of  the  court  of  ap- 
peals for  error  apparent.  Henry  v, 
Davis,  13  W.  Va.  230. 

And  by  error  apparent  is  meant, 
such  as  appears  upon  the  face  of  the 
proceedings,  and  that  includes  all  that 
was  involved  in  the  issue.  Henry  v. 
Davis,  13  W.  Va.  230. 

As  to  the  power  of  the  lower  court 
to  review  decrees  of  the  court  of  ap- 
peals for  new  matter,  see  the  title 
BILL  OF  REVIEW. 

6.  Powers  of  Courts  of  Equity. 

Where  a  judgment  of  the  circuit 
court  has  been  affirmed  by  the  court 
of  appeals,  such  judgment  can  not  be 
impeached  or  set  aside  by  a  court  of 
equity,  in  a  suit  brought  for  that  pur- 
pose, upon  any  ground  of  error  ap- 
parent upon  the  face  of  such  judgment, 
or  upon  the  record  of  the  case  in 
which  it  was  rendered.  Armstrong  v. 
Poole,  30  W.  Va.  666,  5  S.  E.  257 

The  court  of  chancery  can  not  make 
any  alteration  in  the  terms  of  a  de- 
cree of  the  court  of  appeals  certified 
thither  in  order  that  a  final  decree  may 
be  made  in  the  cause.  White  v.  A-- 
kinson,  2  Call  376. 

In  Byrne  v.  Edmonds,  23  Gratt.  200, 
the  court  held  that  the  circuit  court 
as  a  court  of  equity  had  inherent  power 
to  correct  a  decree  of  the  court  of  ap- 
peals which  was  founded  on  a  merely 
clerical  error  of  the  printer  of  the 
record. 

In  Price  v.  Fuqua,  4  Munf.  68,  a  new 
trial  was  granted  in  equity,  although 
the  judgment  had  been  affirmed  in  the 
court  of  appeals,  upon  allegations  that, 
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relying  on  the  advice  of  counsel  the 
applicant  had  failed  to  offer  evidence 
which  he  had,  that  the  verdict  was 
rendered  upon  evidence  given  in  the 
jury  room,  and  that  a  receipt  had  since 
been  found. 

But  in  Henry  v,  Davis,  13  W.  Va. 
230,  Johnson,  J.,  said  that  the  ground 
of  granting  the  new  trial  in  the  above 
case  could  not  have  been  the  errone- 
ous advice  of  counsel;  it  might  have 
been  on  the  ground  of  after  discov- 
ered evidence  or  of  the  giving  of  evi- 
dence in  the  jury  room,  but  that  the 
case  was  so  badly  reported  that  the 
court  could  not  follow  it. 

7.    Conclusiveness  on   Second  Appeal. 

General  Rule. — It  is  a  settled  rule  of 
the  court  of  appeals  that  a  question 
which  has  been  decided  upon  a  former 
appeal  can  not  be  reviewed  or  reversed 
upon  a  subsequent  appeal  in  the  same 
cause.  Stuart  v.  Preston,  80  Va.  625; 
New  York  Life  Ins.  Co.  V.  Clemmitt, 
77  Va.  366;  McCormick  v.  Wright,  79 
Va.  524;  Bank  of  Old  Dominion  v.  Mc- 
Veigh, 29  Gratt.  546,  553;  Frazier  v, 
Frazier,  77  Va.  775,  783;  Norfolk,  etc., 
R.  Co.  V.  Mills,  91  Va.  613,  22  S.  E. 
556;  Chahoon*s  Case,  21  Gratt.  822; 
Alexandria  Savings  Inst,  v,  McVeigh, 
84  Va.  41,  48,  3  S.  E.  885;  Hawthorne 
V.  Beckwith,  89  Va.  786,  17  S.  E.  241; 
Osburn  v,  Throckmorton,  90  Va.  311, 
18  S.  E.  285;  Krise  v.  Ryan,  90  Va. 
711,  19  S.  E.  783;  Carter  v.  Hough,  89 
Va.  503,  16  S.  E.  665;  Mason  v.  Bridge 
Co.,  20  W.  Va.  223,  230;  Hollingsworth 
V.  Brooks,  7  W.  Va.  559;  Henry  v. 
Davis,  13  W.  Va.  230;  Campbell  v. 
Campbell,  22  Gratt.  649;  McCullough 
V.  Dashiell,  85  Va.  37,  6  S.  E.  610; 
Miller  v.  Cook,  77  Va.  806;  Camden  v. 
Werninger,  7  W.  Va.  528;  Board  v. 
Parsons,  24  W.  Va.  551;  Harmon  v. 
Bowyer,  15  W.  Va.  538;  Wick  v.  Daw- 
son, 48  W.  Va.  469,  37  S.  E.  639. 

A  question  raised  by  a  second  appeal 
in  a  case  which  was  necessarily  in- 
volved on  the  former  appeal  in  the 
same   case,   and   was   expressly   raised 


by  a  petition  to  rehear  the  former  de- 
cree of  the  appellate  court,  must  be 
regarded  as  res  judicata.  Sims  v, 
Tyrer,  96  Va.  14,  30  S.  E.  443. 

Questions  once  decided  upon  an  ap- 
peal are  res  adjudicata  in  thac  case, 
though  only  two  judges  concurred  in 
the  decision;  such  questions  can  only 
be  reconsidered  in  another  case.  Pos- 
tlewaite  v.  Wise,  17  W.  Va.  1. 

A  decree  of  an  inferior  court  being 
■  affirmed  in  consequence  of  an  equal 
i  division  of  opinion  in  the  court  of  ap- 
peals, that  is  a  decision  which  settles 
the  principles  of  the  cause  involved  in 
the  decree  of  the  inferior  court. 
Philips  V,  Williams,  5  Gratt.  259. 

The  special  court  of  appeals  having 
decided  a  case  regularly  sent  to  that 
court,  and  having  reversed  the  decree 
of  the  court  below,  and  sent  the  cause 
back  for  further  proceedings,  there  can 
afterwards  be  no  complaint  of  error 
in  the  decree  of  the  special  court  or 
in  the  proceedings  before  that  decree. 
Boiling  V.  Lersner,  26  Gratt.  36. 

"The  case  made  for  the  court  of  ap- 
peals by  an  appeal  from  a  decree  of 
the  court  below,  whether  final  or  in- 
terlocutory, is,  as  to  the  court  of  ap- 
peals, a  complete  case  in  itself,  and 
the  decree  of  that  court  therein  is  final 
and  conclusive  between  the  parties,  as 
well  upon  the  court  itself  as  upon  the 
court  below;  and  the  court  of  appeals 
can  do  nothing  more  in  the  course  of 
the  same  litigation,  until  a  new  and 
different  appeal  is  brought  up  to  it 
from  some  decree  of  the  court  below, 
rendered  in  the  cause  upon  subsequent 
proceedings  in  that  court;  and  then  the 
court  of  appeals  can  only  review  and 
revise  that  decree  without  interfering 
with  its  own  former  decree."  Camp- 
bell V.  Campbell,  22  Gratt.  649;  Cobbs 
V.  Gilchrist,  80  Va.  503. 

And  that  though  the  question  does 
not  appear  to  have  been  formally  raised 
or  considered  on  the  former  appeal,  if 
it  might  have  been  passed  upon  on 
consideration  of  the  record.     Krise  v. 
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Ryan,  90  Va.  711,  19  S.  E.  783;  Stuart 
V,  Heiskell,  86  Va.  191,  9  S.  E.  984; 
Findlay  v.  Trigg,  83  Va.  539,  3  S.  E. 
142;  Eflfinger  v.  Kenney,  79  Va.  551; 
McCullough  V.  Dashiell,  85  Va.  37,  6 
S.  E.  610;  Wash,  etc.,  R.  Co.  v.  Caze- 
nove,  83  Va.  744,  3  S.  E.  433. 

The  clause  of  the  constitution  re- 
quiring the  court  of  appeals  to  "con- 
sider and  decide  every  point  fairly 
a'ising  upon  the  record  and  give  its'; 
reason  therefor"  is  merely  directory, 
and  a  failu  e  to  do  so  does  not  render 
any  points  involved  in  the  issue  any 
the  less  res  judicata  although  not  men- 
tioned in  the  opinion  of  the  court. 
Henry  v.  Davis.  13  W.  Va.  230;  Hall 
V.  Bank  of  Virginia,  15  W.  Va.  323. 

The   mere   fact  that  a  statement   of 
the  law  by  the  supreme  court  of  ap- 
peals contained  in  the  opinion,  is  not 
inserted    in    the    syllabus,    required   by 
§    5.   art.    8   of   the   constitution,   to   be  ; 
prefixed  to  the  published  report  of  the  ; 
case,  does  not  relieve  the  inferior  court 
from  the  duty  of  following  such  state-  I 
ment.     Swinburn  v.  Smith,  15  W.  Va. 
483. 

Failure  to  Give  Relief  Equivalent 
to  Adverse  Adjudication. — In  a  suit  on 
a  note  executed  by  a  trustee  of  real 
and  personal  property,  the  appellate 
court  reversed  so  much  of  the  decree 
as  directed  paymer'  of  the  debt  from 
the  personal  property  held  in  trust, 
but  affirmed  that  part  which  ordered 
a  sale  of  the  crop  for  that  purpose,  and 
remanded  the  cause.  Held,  that  the 
failure  to  give  plaintiff  a  decree  sub- 
jecting the  rental  of  the  real  estate  to 
payment  of  his  debt  was  an  adjudica- 
tion against  such  right,  which  would 
be  adhered  to  on  a  second  appeal  upon 
a  similar  record.  Wooldridge  v.  Green, 
2  Va.  Dec.  461. 

Construction  of  a  Vv'ill. — So  where 
a  will  has  been  const-ued  by  the  lower 
court  aiid  that  construction  approved 
by  the  court  of  appeals,  the  question 
is  res  adjudicata  and  can  not  be  ex- 
amined   on    a    second    appeal.      Haw- 


thorne V.  Beckwith,  89  Va.  786,  17  S. 
E.  241. 

Judgment  or  Decree  against  Persons 
Who  Should  Have  Been  Parties.— The 

rendition  by  the  court  of  appeals,  of 
a  judgment  or  decree  against  persons 
who  should  have  been  appellees  is,  at 
common  law,  equivalent  to  an  affirma- 
tion on  the  record  that  such  parties 
were  before  the  court,  as,  without  their 
so  being,  the  court  could  not  have  pro- 
ceeded to  decide  the  case.  Newman 
V.  MoUohan,  10  W.  Va.  488;  McClana- 
han  V.  Hockman,  96  Va.  392,  31  S.  E. 
516. 

Sufficiency  of  Declaration. — Where 
a  judgment  for  the  defendants  below 
is  reversed  and  a  new  trial  directed, 
and  there  is  a  second  verdict  in  favor 
of  the  plaintiffs,  the  defendants,  on 
appeal  from  the  second  verdict,  can 
not  object  to  the  sufficiency  of  the 
declaration,  the  court  of  appeals,  in  re- 
\  ersing  the  former  judgment,  being 
presumed  to  have  thought  the  declara- 
tion sufficient,  otherwise  they  would 
have  affirmed  it.  Cunningham  v.  Hern- 
don,  2  Call  530,  535;  Murdock  v.  Hern- 
don,  4  Hen.  &  M.  200. 

Perfection  of  Appeal.— If  an  appeal 
has  been  allowed,  and  the  cause  de- 
cided by  the  appellate  court,  without 
objection  by  the  appellee  that  the  ap- 
peal was  not  perfected  in  time,  the 
objection  can  not  afterv\ards  be  made 
in  the  court  below,  or  in  the  appella:e 
court  when  the  cause  is  brought  up  a 
second  time.  Boiling  v.  Lersner,  26 
Gratt.  36. 

Limitation. — Only  those  questions 
which  are  fairly  embraced  within  the 
ope"ation  of  the  decision  of  the  court 
of  appeals  are  res  judicata.  Hollings- 
worth  r.  Brooks,  7  W.  Va.  559. 

The  doctrine  has  no  application  to 
a  different  question,  between  different 
parties.  Frazier  v.  Frazier,  77  Va.  77,>, 
784;  Hollingsworth  v.  Brooks,  7  W. 
Va.  559. 

In  New  York  Life  Ins.  Co.  v.  Clem- 
mitt,   77  Va.   366,   it   was   held   that  a 
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question  not  passed  upon  by  the  court 
of  appeals  on  a  first  appeal  in  the  re- 
versal of  the  judgment  of  the  lower 
court,  may  be  considered  upon  a  sec- 
ond appeal. 

Where  a  decree  fails  to  recite  that 
the  cause  was  heard  on  an  amended 
bill,  though  it  appears  that  it  was  a 
part  of  the  record  but  the  c!ccree  was 
altogether  in  reference  to  su  Jects  in- 
troduced into  the  cause  before  the 
amended  bill  was  filed,  the  affirmance 
of  such  decree  by  the  court  of  appeals 
will  not  bind  the  defendants  to  such 
amended  bill  as  res  adjudicata.  Renick 
V.  Ludington,  20  W.  Va.  511,  536. 

Subsequent  Proceedings  Alone 
Brought  Up  by  Second  Appeal. — A 
second  appeal  brings  up  only  the  pro- 
ceedings in  the  cause  subsequent  to 
the  decree  of  the  court  of  appeals  on 
the  former  appeal  and  not  the  whole 
cause.  Campbell  v.  Campbell,  22  Gratt. 
649,  673. 

Prior  Orders  and  Decrees. — The  de- 
cision of  the  court  of  appeals  is  not 
only  final  in  regard  to  the  decree  ap- 
pealed from,  but  also  in  regard  to  all 
the  prior  orders  and  decrees  in  the 
case  between  the  appellants  and  appel- 
lees. An  appeal  from  a  decree  brings 
up  the  whole  proceedings  in  the  case 
prior  to  the  decree;  and  either  party 
can  have  any  error  against  him  in 
those  proceedings  corrected  without 
the  necessity  of  a  cross  appeal  in  any 
case.  If  a  party  fail  to  complain  of 
any  such  error,  and  a  decree  be  made 
upon  the  appeal,  without  correcting  or 
noticing  the  error,  such  pa-ty  will  be 
concluded  by  the  decree  from  appeal- 
ing afterwards.  Campbell  v.  Campbell, 
22  Gratt.  649;  Frazier  v.  Frazier,  77 
Va.  775:  Woodson  v.  Leyburn,  83  Va. 
843,  3  S.  E.  873;  Krise  v.  Ryan,  90  Va. 
711,  19  S.  E.  783. 

Taking  Additional  Evidence.— The 
fact  that  additional  evidence  was  taken 
when  the  cause  went  back  does  not 
affect  the  conclusiveness  of  the  deci- 
sion of  the  court  of  appeals.  Turner 
V.  Staples,  86  Va.  300,  9  S.  E.  1123. 


Interlocutory  Decrees  of  Lower 
Court. — The  conclusiveness  of  the  de- 
cree of  the  court  of  appeals  is  the 
same,  whether  the  first  appeal  was 
from  a  final,  or  interlocutory  decree 
of  the  court  below.  Henry  v.  Davis, 
13  W.  Va.  230;  Mason  v.  Bridge  Co., 
20  W.  Va.  223;  Woodson  v.  Leyburn, 
83  Va.  843,  3  S.  E.  873;  Lore  v.  Hash, 
89  Va.  277,  15  S.  E.  549;  Miller  v. 
Cook,  77  Va.  806;  Campbell  v,  Camp- 
bell, 22  Gratt.  649. 

Reservation  in  Decree. — But  where 
a  reservation  is  inserted  in  a  decree 
of  the  court  of  appeals,  saving  to  cer- 
tain parties  the  power  to  assert  their 
rights  in  another  proceeding,  against 
another  party,  they  are  not  concluded 
by  the  decree  from  so  asserting  their 
rights,  and  they  will  not  be  confined 
to  matters  not  adjudicated  by  that  de- 
cree. The  proper  proceeding  in  such 
case  is  by  cross  bill.  Young  v.  Cabell, 
27  Gratt.  761. 

Decree  Affinring  Order  of  Refer- 
ence.— Where  a  decree  is  interlocutory 
and  provides  for  a  reference  to  a  com- 
missioner, an  affirmance  of  such  decree 
does  not  conclude  the  parties,  but  such 
decree  may  be  modified  by  exception 
to  the  commissioner's  report.  Miller 
r.  Cook,  77  Va.  806. 

8.   As  to  Whom  Conclusive. 

Parties  "Represented." — Persons  in- 
terested though  not  technically  parties 
are  concluded  by  the  first  appeal, 
where  by  the  doctrine  of  representa- 
tion of  parties,  it  was  not  necessary  to 
make  them  parties,  or  they  were  not 
in  esse  or  had  a  common  interest  with 
those  who  did  sue.  Hawthorne  v.  Beck- 
with,  89  Va.  786,  17  S.  E.  241. 

Persons  Not  Parties. — If  the  princi- 
ples of  res  adjudicata,  when  applied  to 
the  parties  to  an  appeal  or  to  the  parties 
to  a  cause,  necessarily  conflict  with  the 
rights  of  third  persons,  subsequently 
made  parties,  to  be  heard  in  repelling 
the  facts  assumed,  or  appearing  there- 
tofore in,  the  cause,  or  to  be  heard 
upon  the  matter  of  law  involved,  and 
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such  a  decision  so  made  even  by  the 
appellate  court,  necessarily  does  injus- 
tice and  wrong,  to  persons  not  parties 
to  the  cause,  when  the  appellate  court 
rendered  such  decision;  these  princi- 
ples of  res  adjudicata,  however  inex- 
orable they  may  be  as  a  rule,  must  of 
necessity  yield  to  the  extent  of  not 
depriving  such  third  persons,  who 
were  not  then  parties  to  the  cause  or 
appeal,  of  the  right  to  be  thus  heard, 
when  subsequently  made  parties,  and 
when  heard,  to  the  extent  of  doing  such 
third  persons  no  wrong;  but  they  will 
yield  in  such  cases,  no  farther  than  is 
absolutely  necessary  to  avoid  such 
wrong  and  injustice  to  third  persons. 
Renick  v,  Ludington,  20  W.  Va.  511. 

Where  decrees  for  the  sale  of  land, 
and  for  confirmation  of  the  sale,  are 
made  in  the  absence  of  some  of  the 
joint  owners  of  the  land;  and  upon 
appeal  these  decrees  are  reversed,  and 
the  cause  sent  back  that  they  may  be 
made  parties,  and  have  an  opportunity 
to  defend  their  interest,  though  the 
decree  is  in  other  respects  affirmed, 
these  absent  owners,  when  made  par- 
ties, have  a  right  to  except  to  the  sale 
and  its  confirmation,  and  are  not  pre- 
cluded by  the  affirmance  of  the  decree 
in  other  respects  than  those  on  which 
it  is  reversed.  Crockett  v.  Sexton,  29 
Gratt.    46. 

Parties  Served. — A  judgment  or 
decree  of  the  appellate  court  upon 
a  writ  of  error  or  appeal  is  conclusive 
as  to  all  matters  involved  in  it,  upon 
all  parties  served  with  process  in  it, 
even  though  the  service  of  process  to 
answer  in  the  court  below  were  void- 
able. United  States  Blowpipe  Co.  v, 
Spencer,  46  W.  Va.  590,  33  S.  E.  342. 

Married  Women. — A  married  woman 
when  she  is  a  party  is  as  much  bound 
as  any  one  else.  McCullough  v.  Dash- 
iell,  85  Va.  37,  6  S.  E.  610. 

Infants. — But  an  infant  is  not  con- 
cluded by  an  affirmation  by  the  court 
of  appeals  of  a  decree  in  a  proceeding 
to  which  she  is  not  a  party  and  was 


not  represented,  but  in  which  she  is 
interested;  she  may  file  a  bill  of  re- 
view to  such  decree.  Connolly  v.  Con- 
nolly, 32  Gratt.  657. 

B.    OF  GENERAL  COURT. 

The  general  court  having  upon  a 
writ  of  error  reversed  the  judgment 
of  the  court  below,  and  directed  a  new 
trial,  that  judgment  is  conclusive,  and 
neither  the  court  below,  nor  the  gen- 
eral court  on  a  second  writ  of  error, 
can  inquire  into  the  correctness  of  the 
first  decision.  Marshall  v.  Com.,  5 
Gratt.    693. 

XVI.  Appeals  from  Inferior 
Tribunals. 

A.   IN  CIVIL  CASES. 
1.    In  General. 

Liability  of  Inferior  Tribunals  to  Su- 
pervision and  Control. — In  Alderson 
V.  Commissioners,  31  W.  Va.  633,  8  S. 
E.  274,  Johnson,  P.,  said,  §  12,  art.  8 
of  the  constitution  of  West  Virginia, 
declaring  thit  *  the  circuit  courts  shall 
have  the  supervision  and  control  of 
all  proceedings  before  justices  and 
other  inferior  tribunals,  by  mandamus, 
prohibition  and  certiorari"  was  a  broad 
declaration  that  in  the  state  of  West 
Virginia  there  was  no  tribunal  that  was 
not  subject  to  be  legally  controlled  by 
the  courts. 

Review  by  Certiorari. — Where  the 
inferior  tribunal  whose  decision  is 
sought  to  be  reviewed  has  any  discre- 
tion, the  proper  method  is  by  certio- 
rari and  not  mandamus.  Board  v. 
Minturn,    4   W.    Va.    300. 

It  seems  that  it  has  ever  been  the 
law,  that  when  it  is  proper  to  review 
the  proceedings  of  inferior  tribunals, 
and  the  law  has  not  provided  redress 
by  appeal,  writ  of  error  or  other  proc- 
ess, resort  may  be  had  to  the  writ  of 
certiorari  to  prevent  a  failure  of  jus- 
tice. Morgan  r.  Ohio,  etc.,  R.  Co., 
39  W.  Va.  17,  19  S.  E.  588;  Railway 
Co.  V,  Board  of  Public  Works,  28  W. 
Va.  268.    See  the  title  CERTIORARL 
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2.    Review  of  Justice's  Judgment. 

a.   AppeaL 

(1)    When  Proper. 

(a)  General  Rule. 

Though  the  judgment  of  a  justice 
is  erroneous  yet  if  such  error  arises, 
not  from  want  of  jurisdiction  in  the 
justice,  but  merely  from  an  errone- 
ous exercise  of  a  conceded  jurisdic- 
tion, the  remedy  is  only  by  appeal  and 
not  by  certiorari.  Poe  v.  Machine 
Works.  24  W.  Va.  517. 

(b)  Cases  Tried  by  Jury. 

It  was  formerly  held  that  no  fact 
tried  in  a  civil  action  by  a  jury  of  six 
persons  before  a  justice  can  be  re- 
tried de  novo  by  the  circuit  court,  or 
otherwise  than  according  to  the  rules 
of  the  common  law.  Hall  v.  Wads- 
worth,  30  W.  Va.  55,  3  S.  E.  29. 

Where  a  case  has  been  tried  by  a 
jury  of  six  before  a  justice  as  pro- 
vided by  §  13,  art.  3  of  the  constitu- 
tion of  W.  Va.,  no  appeal  can  be  taken 
to  the  circuit  court,  the  same  section 
declaring  that,  "No  fact  tried  by  a  jury 
shall  be  otherwise  re-examined,  in  any 
case,  than  according  to  the  rules  of 
the  comomn  law;"  hence>  no  provision 
having  been  made  for  allowing  a  writ 
of  error  in  such  cases,  such  a  judg- 
ment can  not  be  reviewed  in  any  way. 
Barlow  v.  Daniels,  25  W.  Va.  612; 
Barker  r.  Walton,  31  W.  Va.  468,  7 
S.  E.  452. 

It  makes  no  difference  that  the  de- 
fendant makes  no  defense  before  tht 
justice.  Hickman  v.  Railroad  Co.,  30 
W.  Va.  296,  4  S.  E.  654;  Vandervort 
V.  Fouse,  30  W.  Va.  326,  4  S.  E.  660. 

Hence  a  mandamus  would  not  lie  to 
compel  him  to  grant  an  appeal.  Wood- 
ford V.  Hull,  31  W.  Va.  470,  7  S.  E. 
450. 

It  is  now  held,  however,  that,  an 
appeal  lies  from  the  judgment  of  a 
justice  rendered  Upon  the  verdict  of 
a  jury,  just  as  in  cases  tried  by  him 
without  a  jury,  and  the  writ  of  cer- 
tiorari does  not  lie  in  such  case,  and 
the  cases  of  Barlow  w.  Daniels,  25  W. 


Va.  512;  Hickman  v.  Baltimore,  etc., 
R.  Co.,  30  W.  Va.  296,  4  S.  E.  654, 
7  S.  E.  455;  Vandervort  v.  Fouse,  30 
W.  Va.  326,  4  S.  E.  660;  Fouse  v.  Van- 
dervort, 30  W.  Va.  327,  4  S.  E.  298; 
so  far  as  they  hold  to  the  contrary, 
are  overruled.  Richmond  v.  Hender- 
son,  48    W.    Va.    389,    37    S.    E.   653. 

"When  the  constitution  thus  granted 
an  appeal  as  broad  as  the  whole  tield 
of  a  justice's  jurisdiction,  .without  any 
qualification  except  as  the  legislature 
might  prescribe,  it  meant  that  such  ap- 
peal should  have  its  ordinary  function 
and  efficacy  to  retry  any  case,  on  law 
and  fact,  to  which  the  legislature  might 
extend  it.  It  did  not  tie  the  power  of 
review  down  by  saying  that  it  should 
not  be  made  except  by  the  rules  of 
the  common  law.  It  applied  no  lim- 
itation. It  unreservedljfc  gave  this  ap- 
peal, with  all  the  legal  incidents  of 
that  appeal,  one  of  which  is  the  power 
to  retry  questions  of  fact."  Rich- 
mond V.  Henderson,  48  W.  Va.  389, 
37  S.  E.  653. 
(2)  Jurisdiction, 
(a)   In  General. 

"The  appeal,  for  a  time,  was  to  the 
county  courts,  or  the  president  thereof 
in  vacation,  instead  of  the  circuit  court, 
or  the  judge  thereof  in  vacation,  and 
the  couRty .  court  had  the  power  to 
grant  the  appeal  after  ten  days,  under 
the  same  circumstances  as  the  circuit 
court,  or  a  judge  thereof  in  vacation, 
had  theretofore  had,  and  now  has. 
See  ch.  226,  Acts  1872-73,  §§  118,  128. 
as  the  last  of  these  sections  is 
amended  by  ch.  63,  Acts  1877."  Hub- 
bard V.  Yocum,  30  W.  Va.  740,  5  S.  E. 
867. 

Section  12,  art.  8  of  the  constitution 
of  West  Virginia,  1872,  providing  that 
the  circuit  courts  shall  have  super- 
vision of  all  proceedings  before  the 
county  courts  and  other  inferior  tribu- 
nals by  certiorari,  etc.,  is  restricted  in 
§  29  of  the  saine  article  providing  that 
the  county  court  sha".  have  jurisdic- 
tion of  all  appeals  from  the  judgments 
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of    justices,    and    their    decision    upon 
such  appeal  shall  be  final  in  all  cases, 
except  in  certain  specified  cases.     Poe 
V.  Machine  Works,  24  W.  Va.  517. 
(b)    Jurisdictional  Amount 
aa.    In  Virginia. 

Under  Rev.  Code,  1819,  where  there 
was  a  judgment  of  a  justice  of  the 
peace,  affirmed  by  the  county  court, 
for  debt,  principal,  interest,  damages 
and  costs  not  amounting  to  $33.33,  it 
was  held,  that  the  circuit  court  had 
no  appellate  jurisdiction  to  review 
such  judgment,  by  certiorari  or  other- 
wise.    Hay  V.  Pistor,  2  Leigh  707. 

Under  Code  of  1887.— Under  §  2947 
of  the  Code  of  Va.,  ir87,  there  can  be 
no  appeal  from  the  judgment  of  a 
justice,  unless  the  matter  in  contro- 
versy, exclusive  of  interest  and  costs, 
is  of  greater  timount  or  value  than  ten 
dollars.  Norfolk,  etc.,  R.  Co.  v.  Clark, 
92  Va.  118,  22  S.  E.  867. 

Cost8.--Under  Va.  Code,  1887,  § 
2947,  costs  are  not  to  be  computed  as 
a  part  of  the  matter  in  controversy  in 
determining  the  right  of  appeal  from 
a  judgment  of  a  justice  of  the  peace. 
Shafer  v.  Chesapeake,  etc.,  R.  Co.,  2 
Va.  Dec.  252. 
bb.  In  West  Virginia. 

Where  a  justice  in  a  suit  involving 
a  matter  merely  pecuniary  not  exceed- 
ing $15,  has  jurisdiction  of  the  subject 
matter  and  of  the  person,  and  renders 
a  bona  fide  judgment  on  the  merits 
clearly  wrong,  but  within  the  scope 
of  his  legitimate  powers,  the  circuit 
court  will  not,  upon  a  writ  of  certio- 
rari issued  in  the  exercise  of  its  orig- 
inal supervisory  jurisdiction  conferred 
by  the  constitution,  review  and  reverse 
such  judgment,  but  will  dismiss  the 
writ,  as  improvidently  awarded.  Wil- 
son V.  West  Virginia,  C.  &  P.  Ry. 
Co.,  38  W.  Va.  212,  18  S.  E.  577. 
(3)  Time  of  Taking, 
(a)    In  General. 

The  defendant  may  take  an  appeal 
as  of  right  from  the  judgment  of  a 
justice,  if  he  tender  the  required  bond 


within  ten  days  after  judgment.     Hub- 
bard  V.    Yocum,   30   W.   Va.   740,   5    S. 
E.    867;    Parsons    v.    Aultman,    45    W. 
Va.  473,  31   S.  E.  935. 
(b)    Effect  of  Failure  to  Take  within 

Ten  Days, 
aa.    In  General. 

It  is  settled  by  the  decisions  in  West 
Virginia  that  unless  "good  cause"  ap- 
pears in  the  petition  for  the  failure 
to  take  the  appeal  within  ten  days  as 
prescribed  by  §  174,  ch.  50  of  the  W. 
Va.  Code,  the  appeal  must  be  dis- 
missed by  the  circuit  court  as  im- 
providently awarded.  Section  174,  ch.  8, 
Acts,  1881;  Code,  1899,  ch.  50,  §  104; 
Lowther  v.  Davis,  33  W.  Va.  132,  10 
S.  E.  20;  Home  Sewing  Machine  Co. 
V.  Floding,  27  W.  Va.  540;  Womer  v, 
Ravenswood,  etc.,  R.  Co.,  37  W.  Va. 
287,  16  S.   E.  488. 

But  it  may,  and  in  a  proper  case 
should,  be  granted  after  the  expira- 
tion of  ten  days,  and  within  ninety 
days  after  the  date  of  the  judgment, 
when  the  party  seeking  the  appeal 
shall  show,  by  his  own  oath  or  other- 
wise, good  cause  for  his  not  having 
taken  such  appeal  within  the  ten  days. 
W.  Va.  Code,  1899,  ch.  50,  §  174;  Long 
V.  Ohio  River  R.  Co.,  35  W.  Va.  333, 
13  S.  E.  1010;  State  v.  Larue,  37  W. 
Va.  828,  17  S.  E.  397;  Wom.er  v,  Rav- 
enswood, etc.,  R.  Co.,  37  W.  Va.  287. 
16  S.  E.  488. 

Where  Appeal  Is  Not  Taken  within 
Ninety  Days. — If  an  application  be  not 
made  to  the  circuit  court  within  ninety 
days  from  the  rendition  of  the  judg- 
ment of  a  justice,  in  no  case  can  he 
grant  an  appeal,  and  if  he  grant  one, 
it  must  be  dismissed  as  improvidently 
granted.  Home  Sewing  Machine  Co. 
V.  Floding,  27  W.  Va.  540;  State  v, 
Larue,  37  W.  Va.  828,  17  S.  E.  3:)7. 

As  to  the  application  of  these  rules 
in  the  case  of  certiorari,  see  the  title 
CERTIORARL 

bb.   What  Constitutes  Good  Cause  for 
Delay. 

Generally. — When  the  party  has  neg- 
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lected  to  avail  himself  of  his  absolute 
right  to  an  appeal  within  ten  days,  he 
can  only  obtain  the  new  trial  within 
ninety  days  upon  showing  such  cause 
as  would  entitle  him  to  a  new  trial; 
the  facts  shown  to  warrant  the  grant- 
ing of  the  appeal  after  the  expiration 
of  the  ten  days  must  show  fraud,  ac- 
cident, surprise  or  some  adventitious 
circumstances  beyond  the  control  of 
the  party.  Home  S.  M.  Co.  v,  Flod- 
ing,  27  W.  Va.  540;  Ruffner  v.  Love, 
24  W.  Va.  181;  Hubbard  v,  Yocum,  30 
W.  Va.  740,  6  S.  E.  867;  Powell  v.  Mil- 
ler, 41  W.  Va.  371,  23  S.  E.  557. 

Where  a  party  desires  to  appeal 
from  the  judgment  of  a  justice  which 
has  been  rendered  against  him,  goes 
to  the  justice's  office  within  ten  days 
after  the  date  of  such  judgment,  and 
informs  the  justice  that  he  wishes  to 
take  an  appeal,  and  the  justice,  being 
engaged  at  the  time,  promises  him  to 
prepare  a  bond,  and  bring  it  to  his 
place  of  business  for  execution,  and 
such  party  pays  no  further  attention 
to  the  matter  until  after  ten  days  have 
expired,  the  justice  failing  to  comply 
with  his  promise  within  the  ten  days, 
these  facts,  stated  in  a  petition  to  the 
judge  of  the  circuit  court  in  vaca- 
tion, are  not  sufficient  cause  for  grant- 
ing an  appeal,  as  prescribed  by  statute, 
within  ninety  days  after  the  date  of 
said  judgment.  Powell  v.  Miller,  41 
W.  Va.  371,  23  S.  E.  557. 

Negligence  of  Justice. — If  a  party  to 
a  judgment  files  a  good  and  sufficient 
bond  in  the  office  of  the  justice  who 
rendered  the  judgment  within  ten  days 
thereafter,  with  the  person  in  charge  of 
the  office  during  the  temporary  ab- 
sence of  the  justice,  he  is  entitled  to 
his  appeal  as  a  matter  of  right,  and  no 
act  of  negligence  on  the  part  of  the 
justice  can  deprive  him  of  the  same. 
Holmes  v.  Yoke,  48  W.  Va.  267,  37 
S.    E.    545. 

Refusal  by  Justice  to  Grant  Appeal. 
— Where  the  petition  stated  that  he 
applied   to   the   justice    for   an    appeal 


within  the  ten  days,  but  the  justice 
refused  to  grant  it,»this  was  held  "good 
cause"  for  the  failure.  Lowther  v.  Da- 
vis, 33  W.  Va.  132,  10  S.  E.  20;  Clark 
V,  West  Virginia,  etc.,  R.  Co.,  50  W. 
Va.   1,  40   S.    E.   351. 

Where  a  justice  who  has  no  jurisdic- 
tion of  the  case  tries  it,  and  renders 
judgment,  if  such  justice  refuses  to 
set  aside  such  judgment  and  rehear 
such  case,  an  appeal  will  lie  from  his 
judgment  to  the  circuit  court,  as  in 
other  cases,  and,  if  he  refuse  to  grant 
the  same  within  ten  days,  the  circuit 
court  of  the  county,  or  judge  thereof 
in  vacation,  may  grant  the  same  on  ap- 
plication. Parsons  v.  Aultman,  45  W. 
Va.  473,  31  S.  E.  935. 

Recovery  of  Judgment  without  the 
Knowledge  of  Defendant. — If  a  plain- 
tiff in  an  action  before  a  justice  agrees 
with  the  defendant  to  dismiss  it  or 
abandon  it,  but  afterwards,  without  the 
knowledge  of  the  defendant,  obtains 
judgment  against  the  defendant,  the 
defendant  first  discovering  such  judg- 
ment after  ten  days  from  its  date,  this 
constitutes  good  cause  for  obtaining 
an  appeal  from  a  circuit  court  within 
ninety  days  after  the  judgment.  Mc- 
Cormick  v.  Short,  49  W.  Va.  1,  37  S. 
E.  769. 

But  the  fact  that  he  did  not  know 
a  judgment  had  been  rendered  against 
him,  when  he  had  been  served  with 
process  is  not  "good  cause."  Hubbard 
V,  Yocum,  30  W.  Va.  740,  5  S.  E.  867. 

Ignorance  of  the  Law. — Mere  igno- 
rance of  what  the  law  required  of  him 
is  not  "good  cause."  Home  Sewing 
Machine  Co.  v.  Floding,  27  W.  Va. 
540. 

Nor  is  it  material  that  the  party  de- 
siring to  appeal  was  a  nonresident. 
Hubbard  v,  Yocum,  30  W.  Va.  740, 
5  S.  E.  867. 

Erroneous  Advice  of  Counsel. — Er- 
roneous advice  of  counsel  is  not  "good 
cause."  Ruffner  v.  Love,  24  W.  Va. 
181. 

Miscarriage  of  Letter. — So  the  mis- 
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carriage  of  a  letter  is  no  excuse  where 
enough  time  elapstd  to  arouse  suspi- 
cion that  it  had  been  miscarried,  before 
the  expiration  of  the  ten  days.  Hub- 
bard V.  Yocum,  30  W.  Va.  740,  5  S.  E. 
867. 

cc.   How  Cause  Showiu 

Must  Be  in  Writing.— Such  "good 
cause"  is  to  be  shown  by  a  written 
application,  sworn  to  by  the  applicant 
or  some  one  else  and  by  affidavits  or 
other  written  proofs  filed  with  the  ap- 
plication. Hubbard  v,  Yocum,  30  W. 
Va.    740,   5   S.    E.   867. 

If  a  petition  for  an  appeal  from  the 
judgment  of  a  justice  states  facts  show- 
ing good  cause  for  not  having  taken 
an  appeal  within  ten  days,  and  is  veri- 
fied by  affidavit,  and  an  appeal  is 
granted,  that  appeal  can  not  be 
dismissed  as  improvidently  granted 
merely  because  proof  of  such  cause 
for  not  taking  the  appeal  sooner  is 
not  made  by  affidavit  or  other  proof 
independent  of  the  petition  and  sepa- 
rate from  it.  McCormick  v.  Short,  49 
W.  Va.  1,  37  S.  E.  769. 

Must  Be  Ex  Parte.— The  "good 
cause"  is  to  be  shown  to  the  court  ex 
parte.  The  other  party  can  not  con- 
test the  fact  in  the  circuit  court;  his 
only  remedy  is  by  appeal.  Hubbard 
r.  Yocum,  30  W.  Va.  740,  5  S.  E.  867. 

<4)    Remedy  for  Refusal  to  Grant. 

Mandamus  is  not  a  proper  remedy 
when  a  justice  refuses  to  grant  an  ap- 
peal from  his  decision,  since  the  party 
aggrieved  has  an  adequate  remedy  by 
petition  to  the  circuit  court  or  judge. 
Lowther  v,  Davis,  33  W.  Va.  132,  10 
S.  E.  20. 

(5)    Trial  by  Jury. 

On  the  trial  of  an  appeal,  in 
the  circuit  court,  from  the  judg- 
ment of  a  justice,  where  the  amount 
in  controversy  exceeds  $20,  if  re- 
quired by  either  party,  a  jury  of 
twelve  men  will  be  selected  and  im- 
panelled to  try  the  case  in  like  manner 
as    other   juries    are    selected   and    im- 


panelled in  said  court  Lovings  v. 
Norfolk  &  W.  Ry.  Co.,  47  W.  Va.  582, 
35   S.   E.   962. 

Section  169,  ch.  50  of  the  Code  of 
West  Virginia,  in  so  far  only  as  it  au- 
thorizes a  jury  of  six  men  to  try  in 
the  circuit  court  appeals  from  judg- 
ments of  justices,  is  unconstitutional 
and  void.  Lovings  v,  Norfolk  &  W. 
R.  Co.,  47  W.  Va.  582,  35  S.  E.  962. 

(6)    Effect  of  Appeal. 

In  General. — Where  the  effect  of  the 
appeal  is  to  transfer  the  action  to  an 
appellate  court  in  which  the  case  is  to 
be  tried  de  novo,  and  the  controversy 
is  to  be  settled  by  a  judgment  in  such 
court  regardless  of  the  judgment  ap- 
pealed from,  the  appeal  operates  not 
only  to  suspend  the  judgment  of  the 
justice  or  inferior  tribunal,  but  vacates 
and  sets  it  aside,  so  that  it  can  not  be 
used  as  evidence  or  as  the  foundation 
of  an  action  in  any  court.  An  appeal 
in  such  case  is  very  different  in  its 
effect  from  a  proceeding,  which  seeks 
to  review  a  judgment  by  a  writ  of  er- 
ror. In  the  latter  case  the  judgment 
is  merely  suspended,  but  in  the  former 
the  judgment  is  vacated  and  made  in- 
effectual for  any  purpose,  the  judgment 
in  legal  construction  no  longer  remains 
in  force  and  can  not  be  the  foundation 
of  a  new  action.  Evans  v,  Taylor,  28 
W.  Va.  184. 

An  appeal  from  the  judgment  of  a 
justice,  which,  in  the  appellate  court, 
is  tried  de  novo,  is  a  continuation  of 
the  same  suit,  so  that  the  liability  of 
the  obligor  in  a  detinue  bond  continues 
until  the  appeal  is  decided.  Bratt  v. 
Marum,    24    W.    Va.    652. 

Ekiuivalent  to  Appearance  in  Appel- 
late Court. — An  appeal  by  a  party  to  a 
case  in  the  justice's  court  operates  as 
a  general  appearance  in  the  appellate 
court,  and  gives  that  court  jurisdiction 
of  the  person  of  the  appellant,  and  as 
a  general  rule  the  irregularities  in  the 
proceedings  before  the  justice  are 
waived  by  an  appeal.  Thorn  v.  Thorn, 
47  W.  Va.  4,  34  S.  E.  759. 
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(7)  Dismissal  of  AppeaL 
Dismissal  on  Appellant's  Own  Mo- 
tion.— Where  a  party  appeals  to  the 
circuit  court  from  a  judgment  rendered 
against  him  by  a  justice,  he  can  not, 
on  his  own  motion,  have  his  appeal 
dismissed,  and  the  judgment  of  the 
justice  affirmed,  over  the  objection  of 
the  appellee.  Watson  v.  Hurry,  47  W. 
Va.  809,  35  S.   E.  830. 

Lack  of  Jurisdiction  in  Justice. — 
Where  a  justice  has  no  jurisdiction  of 
a  civil  action,  neither  has  a  circuit  court 
on  appeal,  though  such  circuit  court 
would  have  original  jurisdiction  in  the 
case,  and  therefore  such  court  must 
dismiss  the  action  for  want  of  juris- 
diction. Richmond  v,  Henderson,  48 
W.  Va.  389,  37  S.  E.  654. 

Title  to  Property  Involved. — Where 
an  appeal  is  taken  from  a  judg- 
ment of  a  justice  in  an  action  of  un- 
lawful detainer,  and  it  appears  by  an- 
swer filed  that  the  title  to  property  is 
involved,  the  circuit  court  will  dismiss 
the  action.  Watson  v,  Watson,  45  W. 
Va.    290,   31    S.    E.   939. 

(8)  No  Reversal  for  Harmless  Error. 

If  there  has  been  a  full  and  fair  trial 
on  the  merits  of  the  controversy  in  a 
civil  action  commenced  before  a  jus- 
tice, the  judgment  will  not  be  reversed 
for  mere  technical  errors,  not  prejudi- 
cial to  the  fairness  of  such  trial.  Fur- 
bee  V.  Shay,  46  W.  Va.  736,  34  S.  E. 
746. 

When  there  is  no  note  in  the  record 
of  the  filing  of  a  complaint  or  answer 
in  an  action  originating  before  a  jus- 
tice, but  there  is  copied  into  the  rec- 
ord both  a  complaint  by  the  plaintiff 
and  an  answer  by  the  defendant,  signed 
by  them  respectively,  with  which  the 
evidence  of  the  parties  adduced  on  the 
trial  is  entirely  consistent,  and  the  rec- 
ord shows  there  was  a  full  and  fair 
trial,  the  appellate  court  will  presume 
that  the  pleadings  were  so  made  up. 
Griffin  v,  Haught,  45  W.  Va.  460,  31 
S.    E.    957. 

Where    a    party    after    obtaining    an 


appeal  from  a  judgment  of  a  justice, 
appeared  in  the  circuit  court  and 
moved  the  court  to  quash  the  return 
on  the  process  in  the  justice's  court 
on  the  ground  that  it  did  not  appear 
that  the  person  who  served  the  process 
was  a  special  constable,  and,  on  the 
motion  being  overruled,  defended  the 
suit  and  had  a  fair  trial,  it  was  held 
that  the  circuit  court  did  not  err. 
Johnson  v,  McCoy,  32-  W.  Va.  552,  9 
S.   E.  887. 

Although  the  jury,  upon  an  appeal 
to  the  circuit  court  from  a  justice  of 
the  peace,  were  sworn  "to  try  the  issue 
joined"  and  not  "to  try  whether  he 
unlawfully  withheld  the  premises  in 
controversy,"  where  it  appears  that  the 
case  was  tried  on  the  merit§  without 
objection  and  no  injustice  was  done 
to  the  plaintiff  in  error,  the  judgment 
will  not  be  reversed  for  such  techni- 
cality. Chancey  v.  Smith,  25  W.  Va. 
404. 

b.    Certiorari. 

Generally,  as  to  certiorari  to  judg- 
ments of  justices,  see  the  title  CER- 
TIORARI. 

Writ  from  Judgment  on  Verdict 
Treated  as  Appeal. — The  writ  of  cer- 
tiorari properly  so  considered  does  not 
lie  from  the  judgment  of  a  justice 
upon  the  verdict  of  a  jury,  but  an  ap- 
peal was  always  the  proper  remedy. 
However,  such  writ  of  certiorari,  by 
liberality  in  mere  matter  of  procedure, 
may  be  treated  as  an  appeal.  Falconer 
V.  Simmons,  51  W.  Va.  172,  41  S.  E. 
193. 

A  case  in  a  circuit  court  on  a  writ 
of  certiorari  to  a  judgment  of  a  jus- 
tice of  the  peace,  awarded  before  the 
decision  of  the  case  of  Richmond  r. 
Henderson,  48  W.  Va.  389,  37  S.  E. 
653,  and  within  ten  days  from  the  date 
of  the  judgment,  will,  upon  the  request 
of  the  plaintiff  in  error,  be  treated 
as  being  in  said  court  on  an  appeal, 
allowed  by  the  court  or  judge  thereof, 
although  the  requirements  of  the  stat- 
ute as  to  the  form  of  the  petition  and 
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bond  in  such  an  appeal  have  not  been 
complied  with.  Schafer  v,  Mcjunkin, 
64  W.  Va.  14,  46  S.  E.  153. 

"The  principles  announced  in  Har- 
bert  V,  Monongahela  R.  Co.,  50  W.  Va. 
253,  40  S.  E.  377;  Falconer  v,  Sim- 
mons, 51  W.  Va.  172,  41  S.  E.  193, 
govern  the  case.  Disregarding  all 
technicalities  and  informalities,  the 
court  dv  jides  in  those  two  cases  that, 
although  a  writ  of  certiorari  does  not 
lie  from  the  circuit  court  to  the  judg- 
ment of  a  justice  rendered  upon  the 
verdict  of  a  jury,  and  is  null  and  void 
as  a  writ  of  certiorari,  yet,  as  it  is  a 
protest  against  the  judgment,  and  as 
the  decisions  were,  until  that  of  the 
case  of  Richmond  r.  Henderson,  48 
W.  Va..  389,  37  S.  E.  653,  was  ren- 
dered, a  petition  for  a  writ  of  certiorari 
was  the  only  form  in  which  such  pro- 
test could  be  made,  the  writ  awarded 
upon  such  petition  should  be  treated 
as  an  order  granting  an  appeal,  under 
§  17,  ch.  50  of  the  W.  Va.  Code,  al- 
though made  within  ten  days  from 
the  judgment,  contrary  to  the  express 
letter  of  the  statute,  and  without  any 
showing  of  excuse  for  not  having  taken 
the  appeal  in  the  justice's  court,  as 
required  by  the  statute,  thereby  pro- 
ceeding upon  the  theory  that  the  court 
must  take  judicial  notice  of  the  exist- 
ence of  a  sufficient  excuse  in  the  fact 
that  the  decisions,  as  they  then  stood, 
did  not  permit  an  appeal  to  be  taken 
in  such  cases."  Schafer  v,  Mcjunkin, 
54  W.  Va.  15,  46  S.  E.  153. 
3.  Appeals  from  County  Courts, 
a.    In  General. 

The  Act  of  1881,  ch.  5,  provides  for 
appeals  to  the  circuit  court  of  the 
county  from  the  final  order  of  the 
county  court  in  certain  specific  cases. 
Poteet  V.  County  Comm'rs,  30  W.  Va. 
58,  3  S.  E.  97. 

The  addition  to  §§  10,  18,  ch.  47, 
Code  of  Va.,  1873,  allowing  appeals  to 
the  circuit  courts  where  the  decision 
complained  of  is  upon  an  order  made 
by    the    county    court    or    the    judge 


thereof,  has  no  application  to  orders 
made  by  the  county  court  when  com- 
posed of  justices  of  the  peace  under  the 
old  constitution.  Dinwiddie  County  v, 
Stuart,  28  Gratt.  526. 

Wherever  the  action  of  the  county 
court  is  judicial  in  its  nature,  it  is  re- 
viewable by  the  circuit  court  by  cer- 
tiorari. Poteet  V,  County  Comm'rs,  30 
W.  Va.  58,  3  S.  E.  97.  See  the  title 
CERTIORARI. 

But  where  the  power  conferred  on 
the  county  courts  is  not  judicial,  but 
legislative,  or  executive,  neither  the 
circuit  court  nor  the  supreme  court  of 
appeals  can  review  the  final  order  of 
the  county  court  in  such  cases.  Po- 
teet v.  County  of  Cabell,  30  W.  Va.  58, 
3  S.  E.  97. 

Efifect  of  Amendment  of  Article  8 
of  Constitution. — ^A  circuit  court  or 
judge  had  power  on  December  9th, 
1880,  to  award  a  writ  of  error  to  a 
judgment  of  a  county  court  rendered 
before  the  adoption  in  October,  1880, 
of  the  amended  article  8  of  the  consti- 
tution, notwithstanding  such  amend- 
ment operated  to  abolish  the  county 
court  as  it  had  existed  before  such 
amendment.  Cobb  v.  Chesapeake  & 
O.  Ry.  Co.,  35  W.  Va.  65,  12  S.  E. 
1097. 
b.   When  Proper. 

Condemnation  Proceedings.  —  The 
circuit  court  has  jurisdiction  to  award 
a  writ  of  supersedeas  to  the  judgment 
of  a  county  court  in  a  proceeding  un- 
der §  15  of  the  act  incorporating  the 
Chesapeake  &  Ohio  Canal  Company  to 
condemn  lands.  Ches.,  etc.,  Canal  Co. 
V.  Hoye,  2  Gratt  511. 

Order  Granting  Appeal  from  Justice. 
— The  order  of  a  county  court  grant- 
ing an  appeal  from  the  judgment  of  a 
justice  is  reviewable  both  in  the  circuit 
court  and  in  the  court  of  appeals. 
Ruffner  v.  Love,  24  W.  Va.  181. 

Cases  Removed  from  Justice's  Court 
— Where  a  warrant  is  brought  before 
a  justice  upon  a  claim  exceeding 
twenty  dollars,  and  upon  the  applica- 
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tion  of  the  defendant  before  trial,  it 
is  removed  to  the  county  court,  an 
appeal  lies  to  the  circuit  court,  from 
the  judgment  of  the  county  court  in 
the  case.  Carter  v,  Kelly,  28  Gratt. 
787. 

Error  in  Report  of  CommiBsioner  of 
Revenue. — ^The  county  court  has  juris- 
diction, to  correct  an  error  of  the  com- 
missioner of  the  revenue  in  assessing 
a  penalty  upon  a  person  for  neglecting 
to  enter  his  lands;  and  to  the  judgment 
of  the  county  court,  a  supersedeas  lies 
to  the  superior  court  in  such  case. 
Washington  v.  Commonwealth,  3  Va. 
Cas.  258. 

Granting  Retail  Liquor  License. — 
The  county  court,  under  the  act  of 
June  29th,  1870,  Sess.  Acts  1869-70,  ch. 
74,  has  a  discretion  to  grant  or  refuse 
a  license  to  retail  ardent  spirits,  and 
its  judgment  is  final,  and  can  not  be 
reviewed  by  the  circuit  court  by  a  writ 
of  supersedeas;  all  proceedings  upon 
such  writ  are  coram  non  judice  and 
void,  including  the  judgment  and  exe- 
cution in  the  higher  court,  and  a  writ 
of  prohibition  will  be  awarded  by  the 
supreme  court  to  the  judge  of  the  cir- 
cuit court,  superseding  the  supersedeas 
and  all  proceedings  thereon.  French 
V.  Noel,  22  Gratt.  454;  Ex  parte  Yea- 
ger,  11  Gratt.  655;  Hein  V;  Smith,  13 
W.  Va.  358;  French  v.  Noel,  2'Z  Gratt. 
454. 

After  the  judgment  of  the  circuit 
court  has  been  rendered,  as  well  as 
before,  the  person  injured  by  the  judg- 
ment may  -apply  to  the  court  of  ap- 
peals for  a  writ  of  prohibition,  to  re- 
strain the  appellant  and  the  judge  from 
proceeding  to  enforce  said  judgment. 
French  v.  Noel,  22  Gratt.  454. 

But  in  Leigton  v.  Maury,  76  Va.  865, 
it  was  held  that,  under  the  Acts  of 
1879-80,  p.  148,  changing  the  wording 
of  the  statute  from  "may"  to  "shall" 
and  giving  an  appeal  to  the  circuit 
court,  the  court  has  a  sound  judicial 
discretion  in  determining  whether  the 
applicant  is  a  "fit"  person  and  the  place 


"suitable  and  convenient,"  and  if  satis- 
fied on  these  points  it  is  its  duty  to  is- 
sue the  license  and  this  discretion  is 
reviewable,  both  in  the  circuit  court 
and  the  court  of  appeals. 

In  application  to  sell  liquor  under  the 
"New  Liquor  Law,"  approved  March 
3d,  1880,  Acts  1879-'80,  whilst  §  2  of 
said  act  invests  the  county  court  with 
a  sound  legal  discretion  in  granting 
or  refusing  the  license,  yet  when  the 
applicant  shows,  to  the  satisfaction  of 
the  court,  that  he  "is  a  fit  person,  and 
that  the  place  of  business  is  suitable 
and  convenient,"  it  is  the  duty  of  the 
court  to  grant  the  license.  If  the 
county  court  refuses  the  license,  and 
appeal,  as  of  rights,  lies  to  the  circuit 
court,,  where  the  case  is  heard  de  novo, 
and  if  the  circuit  court  refuses  the  li- 
cense, its  decision  can  be  reviewed  by 
the  court  of  appeals  as  in  other  cases. 
Leighton  v.  Commonwealth,  1  Va.  Dec. 
412. 

In  Ailstock  v.  Page,  77  Va.  386, 
it  was  held  that  the  change  of  the  word 
"shall"  back  to  "may"  in  the  act  of 
March  6,  1882,  was  intended  to  re- 
store the  law  as  laid  down  in  French 
V.  Noel,  22  Gratt  456,  and  to  leave  it 
discretionary  with  the  county  court  to 
grant  or  refuse  such  licenses;  though 
such  discretion  must  be  a  sound  legal 
discretion,  a  discretion  to  be  exercised 
upon  a  full  and  complete  survey  of  all 
the  circumstances  of  each  particular 
case,  regard  being  had  to  the  interest 
and  policy  of  the  state  as  manifested 
in  the  statute,  as  well  as  to  the  inter- 
ests of  the  applicant  and  to  the  inter- 
ests of  the  community  in  which  the 
business  is  to  be  carried  on,  since  a 
right  of  appeal  to  the  circuit  court  is 
given  to  the  applicant. 

In  Ex  parte  Lester,  77  Va.  663,  it 
was  held  under  the  same  statute  that 
the  whole  subject  was  not  remitted  to 
the  unlimited  discretion  of  the  county 
court;  but  that,  an  immediate  appeal 
being  allowed  to  the  circuit  court,  it 
is  still  mandatory  on  the  county  court 
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to  issue  the  license,  if  on  hearing  the 
testimony,  it  is  satisfied  that  the  ap- 
plicant fulfills  the  requirements  of  the 
statute. 

Where,  under  Acts  1879-80,  p.  148, 
application  for  liquor  license  is  refused 
by  county  court,  and  during  the  same 
term  the  applicant  appeals  to  circuit 
judge  or  court  (not  upon  bill  of  ex- 
ceptions to  rulings  of  county  court), 
the  appeal  is  but  a  transfer  of  the  ap- 
plication to  another  tribunal,  where  it 
is  heard  de  novo.  Haddox  v,  Clarke 
Co.,  79  Va.  677. 

Under  Acts  of  1883-4,  p.  605,  appli- 
cation for  license  to  retail  liquor  must 
be  made  to  the  county  court,  and 
either  applicant  or  defendant  may  ap- 
peal of  right  from  the  decision  to  the 
circuit  court,  where  the  application  is 
heard  de  novo,  and  no  appeal  lies  to 
the  decision  of  the  latter  court.  Lester 
V.  Price,  83  Va.  648,  3  S.  E.  529. 

Establishment  of  Ferries. — Va.  Code, 
1873,  ch.  64,  confers  on  the  county 
courts  jurisdiction  to  establish  ferries. 
When  in  particular  case  such  jurisdic- 
tion is  acquired,  the  failure  of  the 
court  in  the  progress  of  the  case  to 
comply  with  the  statute  in  details,  may 
be  error  reviewable  on  appeal,  but  is 
no  ground  to  attack  the  judgment  col- 
laterally. Wimbish  v.  Breeden,  77  Va. 
324. 

Refusal  to  Record  Instrument  of 
Emancipation. — A  county  court  re- 
fuses to  admit  an  instrument  of  eman- 
cipation of  slaves  to  probate  and  rec- 
ord. Held,  the  circuit  court  can  not 
review  this  judgment,  by  way  of  ap- 
peal, writ  of  error  or  supersedeas. 
Mann  v.  Givens,  2  Leigh  762. 

Criminal  Cases. — A  writ  of  error 
from  a  superior  court  lies  to  a  judge- 
ment of  a  county  court  imposing  a  fine 
for  contempt  of  said  county  court. 
Stokeley  v.  Com.,  1  Va.  Cas.  330. 
c.   Jurisdictional  Amount. 

The  Rev.  Va.  Code,  vol.  1,  ch.  66, 
limited  appeals  from  the  county  courts 
to  the  district  courts  to  such  personal 


actions  as  were  of  the  value  of  ten 
pounds,  leaving  the  right  as  at  com- 
mon law  in  real  and  mixed  actions. 
Wingfield  v.  Crenshaw,  3  Hen.  &  M. 
245. 

In  Clapham  v.  Lewis,  1  Va.  Cas.  182, 
a  v.rit  of  supersedeas  was  held  to  have 
been  properly  granted  by  a  circuit 
court  to  the  judgment  of  a  county 
court,  although  the  principal  exclusive 
of  the  interest  for  which  the  judgment 
was  rendered,  was  less  than  the  pre- 
scribed amount  giving  jurisdiction. 

The  question  arose  under  §  55  of 
the  district  court  law,  1  Rev.  Code,  p. 
82,  which  authorizes  a  supersedeas, 
where  the  value  of  the  judgment  is 
$33.33. 

d.  Right  of  Appellee  to  Bring  Up  Rec- 

ord. 

The  appellee  has  the  right  to  bring 
up  the  record  on  appeal  from  the 
county  to  the  district  court.  Robert- 
son V.  Braddick,  1  Hen.  &  M.  21. 

e.  Hearing  and  Determination. 

At  What  Term  Determined. — An  ap- 
peal may  be  determined  in  a  district 
court  at  the  term  to  which  the  record 
is  brought  up.  Robertson  r.  Braddick, 
1  Hen.  &  M.  21. 

Trial  on  Record  as  Made  in  County 
Court. — An  appeal  taken  from  the 
county  to  the  circuit  court  under  W. 
Va.  Code,  ch.  39,  §§  47,  48,  and  ch.  112, 
§  14,  is  not  an  appeal  in  the  ordinary 
court  by  which  a  new  trial  of  fact  is 
had,  upon  evidence  the  same  as  used 
in  the  county  court  or  new  evidence; 
but  it  is  triable  only  on  the  record  as 
made  in  the  county  court.  This  is  ap- 
parent from  the  statute  and  by  the 
opinion  in  Williamson  v.  Hays,  25  W. 
Va.  614;  Ferry  Co.  v.  Russell,  52  W. 
Va.   359,  43   S.   E.   107. 

Hearing  Appeal  and  Certiorari  To- 
gether.— If  the  superior  court  of  chan- 
cery grants  a  certiorari  to  remove  a 
cause,  and  the  county  court  proceeds 
to  a  decree,  upon  an  appeal  from  that 
decree,  the  superior  court  of  chancery 
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may  hear  the  appeal  and  certiorari  to- 
gether, and  make  the  proper  decree 
upon  the  whole  cause.  Anthony  v. 
Oldacre,  4  Call  489. 

4.  Appeal  from  Decision  of  Mayor. 

No  writ  of  error  will  lie  to  a  judg- 
ment by  the  mayor  of  a  city,  proceed- 
ing as  an  ex  officio  justice  of  the  peace, 
in  the  summary  mode  authorized  by 
statute  in  case  of  the  violation  of  a 
city  ordinance.  Acts,  1881,  ch.  8,  §§ 
231-3,  such  proceedings  not  being  ac- 
cording to  the  course  of  the  common 
law.  Ridgway  v.  H  in  ton,  25  W.  Va. 
554. 

5.  Appeal  from  Decision  of  Recorder. 

Where  municipal  courts  and  other 
inferior  courts  which  have  no  juries 
are  established,  the  right  of  trial  by 
jury  must  be  retained  by  granting  ap- 
peals to  courts  where  trial  by  jury  may 
be  had.  Nor  can  this  right  of  appeal 
be  clogged  by  unreasonable  restric- 
tions, which  would  operate  as  a  sub- 
stantial denial  of  the  right  of  trial  by 
jury,  though  it  may  be  limited  as  to 
time,  and  reasonable  security  may  be 
required  for  appearance  or  for  the  pay- 
ment of  the  fine,  if  affirmed  by  the 
higher  court.  Jelly  v,  Dils,  27  W.  Va. 
267. 

6.  Appeal    from    Decision    of    City 
Council. 

Certiorari  is  the  proper  remedy  to 
review  the  action  of  a  city  council  un- 
der §  28,  ch.  47,  Code  W.  Va.,  in  de- 
claring the  running  of  a  "merry-go- 
round"  a  nuisance,  the  statute  giving 
no  appeal  in  such  cases.  Davis  v,  Da- 
vis, 40  W.  Va.  464,  21  S.  E.  906.  See 
the  title  CERTIORARI. 

7.  Appeal  from  Decision  of  Board  of 

Supervisors. 

An  appeal  from  a  decision  of  the 
board  of  supervisors  of  a  county,  re- 
jecting a  claim  arising  under  an  order 
of  a  county  court,  made  in  1862,  is 
properly  taken  to  the  county  court  of 
the  county.  Dinwiddie  County  v,  Stu- 
art, 28  Gratt  526. 


8.  Appeal   from   Decision   of   County 
Conmiissioners. 

Where  the  county  commissioners 
are  convened  as  a  returning  board  to 
ascertain  the  result  of  an  election,  no 
provision  being  made  for  a  review  of 
their  proceedings  by  motion,  appeal, 
writ  of  error  or  supersedeas,  if  its  de- 
cisions cannot  be  reviewed  by  certio- 
rari they  cannot  be  reviewed  at  all. 
The  appeal  allowed  from  a  final  order 
of  the  county  court  in  a  contested 
election  case,  is  another  and  different 
case.  Chenowith  v.  Commissioners,  26 
W.  Va.   230. 

The  rulings  of  the  commissioners  of 
a  county  sitting  as  a  board  of  can- 
vassers, after  an  election,  to  ascertain 
the  result  thereof  in  the  county,  are 
subject  to  review  by  the  circuit  court 
on  writ  of  certiorari.  Alderson  v. 
Commissioners,  31  W.  Va.  633,  8  S. 
E.  274. 

Any  candidate  voted  for  at  an  elec- 
tion has  the  right,  by  himself  or  at- 
torney, to  be  present  at  the  counting 
of  the  votes,  and  request  the  commis- 
sioners to  give  him  a  bill  of  exceptions 
to  their  rulings  against  him;  and  he 
thus  becomes  a  party  to  the  proceed- 
ings, and  has  the  right  to  have  the  rul- 
ings of  such  commissioners  reviewed 
on  certiorari.  Alderson  v.  Commis- 
sioners, 31  W.  Va.  633,  8  S.  E.  274. 

9.  Appeal  from  Corporation  Court. 

Corporation  and  hustings  courts  are 
of  co-ordinate  dignity  with  circuit 
courts,  by  virtue  of  art.  6,  §  14,  con- 
stitution of  Virginia,  and  no  right  of 
appeal  from  the  former  to  the  latter 
can  be  conferred  by  the  legislature. 
Section  5  of  the  art,  approved  March 
6,  1890  (Acts  1889-90,  p.  197)  as 
amended  by  an  act  passed  March  7, 
1900  (Acts  1899-1900,  p.  1202),  attempt- 
ing to  confer  such  right  of  appeal,  is 
therefore  unconstitutional,  and  the 
court  of  appeals  will,  by  writ  of  pro- 
hibition, prevent  the  circuit  courts 
from  entertaining  such  appeals.     Wat 
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son  V,  Blackstone,  98  Va.  618,  38  S.  E. 

939. 

10.   Appeal  from  Auditor. 

Appeals  from  the  auditor  are  not 
confined  to  pleadings,  as  in  ordinary 
cases;  and  therefore,  for  the  sake  of 
justice,  new  evidence  is  received,  in 
the  court  of  appeals,  to  show  that  the 
acts  required  by  the  opinion  of  the 
court,  have  been  performed  by  the  pe- 
titioners.    Com.  V.  Banks,  4  Call  338. 

An  appeal  lies,  in  all  cases  from  the 
decision  of  the  auditor,  to  the  high 
court  of  chancery  or  to  the  Richmond 
district  court  according  to  the  nature 
of  the  case;  in  matters  of  account,  a 
technical  appeal,  in  all  other  cases,  a 
petition.  Com.  v.  Beaumarchais,  3 
Call  122;  Attorney  General  v,  Turpin, 
3  Hen.  &  M.  548;  Com.  v.  Bank,  2  Rob. 
737. 

.  U.  Procedure  in  Appellate  Court 

a.  On  Certiorari. 

See  the  title  CERTIORARI. 

b.  On  AppeaL 

(1)  Where  Informal  Plea  Piled. 

In  an  action  commenced  before  a 
justice,  and  taken  by  appeal  to  the 
circuit  court  if  the  defendant  files  an 
informal  plea  which  sets  up  a  valid 
defense  to  the  action,  the  circuit  court 
should  not  deny  him  the  benefit  of  his 
defense  when  the  plea  is  such  that  a 
person  of  common  understanding  may 
know  what  is  intended  by  it.  Jones  v. 
Browse,  32  W.  Va.  444,  9  S.  E.  873. 

(2)  Amendment  of  Pleading. 

If  a  party  during  trial  of  an  appeal 
from  a  justice  is  entitled  to  amend  his 
pleadings,  that  right  can  not  be  made 
to  depend  solely  on  whether  the  ad- 
verse party  is  then  ready  to  proceed 
with  the  trial.  If  such  amendment 
would  be  a  surprise  to  the  other  party, 
a  continuance  will  obviate  that  objec- 
tion. Powell  V.  Love,  36  W.  Va.  96, 
14  S.  E.  405. 

If  an  appeal  is  taken,  new  or 
amended  pleadings  in  writing  may,  if 
substantial  justice  requires  it,  be  filed 


in  the  circuit  court,  or  the  case  may 
be  tried  on  the  pleadings  before  the 
justice  or,  when  oral,  on  the  brief  note 
of  their  contents  on  the  justice's 
docket.  But  whether  written  pleadings 
be  filed  before  the  justice  or  in  the 
circuit  court,  they  need  not  be  of  any 
particular  form  but  must  be  such  as 
to  enable  a  person  of  common  under- 
standing to  know  what  was  intended. 
Poole  V,  Dilworth,  26  W.  Va.  583. 

(3)  New  Evidence  in  Superior  Court. 
Although,  in  controversies  concern- 
ing mills,  wills,  roads,  the  probate  of 
wills,  and  granting  of  administrations, 
the  superior  court  of  law,  to  which  an 
appeal  is  taken  from  the  county  or  cor- 
poration court,  may  hear  new  evidence 
upon  questions  submitted  to  its  revisal 
by  the  record,  it  ought  not  to  receive 
any  evidence,  but  that  of  the  record 
itself,  to  prove  what  questions  were  in 
fact  tried  in  the  court  below.  Bohn  v. 
Sheppard,  4  Munf.  403. 

(4)  Where  Judgment  Is   Reversed. 
In     Virginia.  —  Where     a     superior 

court  reverses  the  judgment  of  a 
lower  court  it  can  not  retain  the  cause 
for  further  proceedings  without  the 
consent  of  parties,  but  must  send  the 
cause  back  to  the  lower  court  Janey 
V.  Blake,  8  Leigh  88. 

In  bastardy  proceedings,  the  county 
court  having  decided  in  favor  of  a  pu- 
tative father,  and  the  overseers  of  the 
poor  having  spread  the  facts  upon  the 
record  by  an  exception,  and  taken  an 
appeal  to  the  circuit  court,  that  court, 
upon  retersing  the  judgment  of  the 
county  court,  should  not  send  the  cause 
back  for  a  new  trial,  but  should  rent'  r 
a  judgment  in  favor  of  the  overseers  of 
the  poor  for  the  amount  appearing  to 
be  due,  but  without  interest.  Willard 
V,  Overseers  of  the  Poor  of  Wood 
County.  9  Gratt.  139. 

If  the  county  court  disregard  the  in- 
struction of  the  district  court,  the  lat- 
ter court  ought,  upon  the  second  ap- 
peal, to  retain  the  cause  for  trial  before 
themselves,  and  not  send  it  back  to  the 
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county  court  Fine  v.  Cockshut,  6 
Call   16. 

In  Smith  r.  Hutchinson,  78  Va.  683, 
where  the  circuit  court  remanded  a 
case  to  the  county  court  instead  of 
retaining  it,  in  violation  of  §  25,  ch. 
178,  Va.  Code,  1873,  providing  that 
"When  any  judgment,  decree  or  order 
of  a  county  court  is  reversed  or  af- 
firmed, the  cause  shall  not  be  remanded 
to  said  court  for  further  proceedings, 
but  shall  be  retained,  in  the  circuit 
court,  and  there  proceeded  in,  unless 
by  consent  of  the  parties,  or  for  good 
cause  shown,  the  appellate  court  direct 
otherwise,"  the  court  said:  "We  do 
not  decide  that  the  circuit  court  should, 
where  a  cause  is  remanded  for  trial  in 
the  county  court,  spread  in  its  order 
at  large  the  character  of  the  cause 
shown  for  so  doing,  for  to  do  so.  would 
in  many  cases  be  inconvenient,  and 
would  unnecessarily  cumber  the  record. 
It  is  necessary  and  proper,  however, 
that  the  judgment  in  all  such  cases 
show  either  that  it  was  done  for  good 
cause  shown,  or  else  by  agreement  of 
the  parties."  Such  judgment  will  be 
reversed  on  appeal  to  the  court  of  ap- 
peals. Pettit  V,  Cowherd,  83  Va.  20, 
1  S.  E.  392;  Thompson  v.  Carpenter, 
88  Va.  702,  14  S.  E.  181. 

Where  the  circuit  court  has  reversed 
the  order  of  the  county  court  and  re- 
manded the  case  for  further  proceed- 
ings and  adjourned,  the  circuit  court 
has  no  jurisdiction  afterwards  to  set 
aside  the  former  order  and  dispose  of 
the  case  on  its  merits  on  the  ground 
that  it  should  have  retained  the  cause, 
§§  3451-2  being  applicable  only  to 
judgments  by  default  or  decree  upon 
bill  taken  for  confessed  and  cases  of 
mistake,  misrecital  or  miscalculation, 
not  to  the  error  committed  in  this 
case,  of  remanding  the  cause,  when  it 
should  have  retained  and  disposed  of 
it.  Thompson  v.  Carpenter,  88  Va. 
702,  14  S.   E.   181. 

In  West  Virginia. — Where  a  cause 
is  brought  before  a  superior  court  by 


a  writ  of  error  the  superior  court  is 
not  confined  to  a  simple  affirmance  or 
reversal  of  the  decision  of  the  inferior 
court  of  record,  but  in  a  case  of  a  re- 
versal of  the  judgment  of  an  inferior 
court,  it  ought  either  to  remand  the 
cause  to  be  further  proceeded  with  or 
enter  such  judgment  as  the  court  be- 
low ought  to  have  entered,  except  that 
by  §  22,  ch.  17,  Acts  1872-3,  where  any 
judgement  of  the  county  court  is  re- 
versed or  affirmed,  the  cause  shall  not 
be  remanded  to  that  court,  but  shall 
be  retained  in  the  circuit  court  and  be 
proceeded  with  there,  but  this  has  no 
application  to  a  case  reversed  on  a 
writ  of  certiorari.  Dryden  v.  Swin- 
burn,  15  W.  Va.  234. 

The  circuit  court,  having  obtained 
jurisdiction  by  writ  of  error,  the  stat- 
ute authorizes  it  to  retain  the  case,  and 
there  proceed  in  it,  unless,  by  consent 
of  the  parties,  or  for  good  cause 
shown,  the  appellate  court  directs 
otherwise.  State  v.  Kyle,  8  W.  Va. 
711. 

The  circuit  court  may  in  a  proper 
case,  if  justice  require  it,  set  the  ver- 
dict of  a  jury  aside,  and  award  a  new 
trial,  and  when  the  judgment  of  the 
justice  is  set  aside  the  case  is  not  sent 
back,  but  must  be  retained  in  the  cir- 
cuit court,  and  disposed  of  as  if  orig- 
inally brought  therein.  Bee  v.  Seaman, 
36  W.  Va.  381,  15  S.  E.  173. 
12.  Review  of  Action  of  Circuit  Court. 

Writ  of  error  id  the  proper  method 
of  bringing  the  action  of  the  circuit 
court  in  refusing  a  writ  of  certiorari 
to  a  judgment  of  a  justice,  before  the 
supreme  court  of  appeals  for  review. 
Fouse  V.  Vandervort,  30  W.  Va.  327, 
4  S.  E.  298.  See  the  title  CERTIO- 
RARI. 

A  writ  of  error  lies  from  the  su- 
preme court  of  appeals  to  the  order  of 
i  judge  of  a  circuit  court  improperly 
refusing  an  appeal  from  the  judgment 
of  a  justice  of  the  peace.  Clark  v. 
West  Virginia  Cent.  &  P.  Ry.  Co.,  50 
W.  Va.  1,  .40  S.  E.  351. 
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The  court  of  appeals  has  appellate 
jurisdiction  in  all  cases  of  certiorari 
awarded  by  the  circuit  court  in  review 
of  matters  and  proceedings  pending 
before  or  determined  by  a  municipal 
council.  Cushwa  v,  Lamar,  45  W.  Va. 
326,  32  S.  E.  10. 

A  writ  of  error  lies  to  the  order  of 
the  circuit  court  reversing  the  judg- 
ment of  a  justice,  and  setting  aside  the 
verdict  of  a  jury  on  which  such  judg- 
ment is  founded,  and  directing  a  trial 
de  novo.  Such  writ  will  not  be  sus- 
tained by  the  court  of  appeals  unless 
the  circuit  court  has  plainly  erred,  but 
the  judgment  will  be  affirmed.  Cleav- 
enger  v.  Rohrbaugh,  46  W.  Va.  148, 
32  S.  E.  1016. 

Error  Must  Appear  by  the  Record. — 
On  appeal  from  a  justice,  when  a  mo- 
tion is  made  by  the  appellee  to  dis- 
miss the  appeal  because  improvidently 
awarded,  and  the  motion  is  overruled, 
the  appellate  court  can  not  review  such 
ruling,  unless  it  was  objected  to  and 
exception  taken  when  the  ruling  was 
made,  or  the  point  saved,  and  a  bill  of 
exceptions  duly  taken,  showing  the 
ruling  complained  of,  or  unless  the  er- 
ror appears  upon  the  record.  Hines 
V.  Board  of  Education  of  Springfield 
Dist.,  49  W.  Va.  426,  38   S.    E.   550. 

B.   IN  CRIMINAL  CASES. 

1.  Generally. 

It  is  only  by  the  common-law  writ 
of  error,  and  not  by  appeal  or  super- 
sedeas, that  the  judgment  of  an  inferior 
court  upon  a  presentment  for  a  mis- 
demeanor can  be  reviewed  and  reversed 
by  a  superior  court;  and  the  writ  of 
error  may  issue  without  regard  to 
costs  or  the  value  of  the  judgment,  and 
without  the  assent  of  the  common- 
wealth's attorney.  Temple  v.  Com.,  1 
Va.  Cas.  163. 

2.  Appeal  from  Justice. 

It  is  error  in  a  county  court  to  re- 
verse the  judgment  of  a  justice  and 
remand  the  case  to  the  justice  to  be 
tried  by  him;  and  any  subsequent  trial 


of  the  case  by  the  justice  is  null  and 
void.     Read  v.  Com.,  24  Gratt.  618. 

Where,  in  such  case,  the  justice 
again  tries  and  convicts  the  accused, 
he  again  appeals  to  the  county  court, 
the  proceedings  before  the  justice  on 
the  second  trial  being  null,  the  ac- 
cused is  in  the  county  court  upon  the 
first  appeal,  and  is  to  be  tried  by  a  jury 
as  if  the  case  had  orig^inated  in  that 
court.     Read  v.  Com.,  24  Gratt.  618. 

The  accused  having  been  tried  by 
a  jury  in  the  county  court,  and  found 
guilty  and  sentenced,  the  errors  in  the 
proceedings  of  the  justice  on  his  sec- 
ond trial  can  not  affect  the  judgrment 
of  the  county  court.  Read  v.  Com.,  24 
Gratt.  618. 

When  to  Be  Taken. — Appeals  from 
the  decision  of  justices  of  the  peace 
in  misdemeanor  cases  must  be  taken 
at  the  time  of  the  rendition  of  the 
judgment  appealed  from.  They  cannot 
be  taken  afterwards.  Combs  v.  Com., 
95  Va.  88,  27  S.  E.  817. 

Endorsement  of  "Appeal"  on  War- 
rant.— Where  a  person  convicted  of 
petit  larceny  before  a  justice  moved 
the  county  court  to  review  the  judg- 
ment, and  an  endorsement  on  warrant 
showed  that  the  witnesses  had  been 
recognized  to  appear  before  the  county 
court,  and  after  trial  and  conviction  in 
the  county  court,  the  defendant  ob- 
jects that  there  is  no  indorsement  of 
"appeal"  on  the  warrant  by  the  justice. 
Held,  the  objection  comes  too  late. 
Harrison's  Case,  81  Va.  491. 

Remedy  for  RefusaL — The  offense 
of  a  free  negro  in  coming  into  the  state 
and  remaining  therein  in  violation  of 
§§  28,  29,  ch.  198  of  the  Code  of  Vir- 
ginia, is  a  misdemeanor,  for  which  he 
is  liable  to  be  prosecuted  and  punished 
in  the  manner  provided  in  said  28th 
section.  Upon  conviction  of  such  a 
misdemeanor  the  party  is  entitled,  as 
of  right,  under  §  15,  ch.  213  of  the 
Code,  to  an  appeal  from  the  justice's 
decision  to  the  court  of  the  county  or 
corporation    in    which    his    conviction 
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was  had;  and  it  is  the  duty  of  the  jus- 
tice to  allow  the  appeal,  if  duly  ap- 
plied for.  If  in  such  case  the  appeal 
is  duly  applied  for  and  refused  by  the 
justice,  the  party  may  have  relief  by 
mandamus  from  the  circuit  court.  If 
the  circuit  court  refuses  to  issue  a 
mandamus  in  such  a  case,  the  party 
may  apply  to  the  supreme  court  of 
appeals  for  a  supersedeas  or  writ  of 
error,  and  have  the  action  of  the  cir- 
cuit court  reviewed  and  corrected  by 
that  court.  Morris,  Ex  Parte,  11  Gratt. 
292. 
3.    Appeal  from  Decision  of  Mayor. 

The  provision  allowing  appeals  from 
the  judgment  of  the  mayor  of  Mounds- 
ville,  §  9,  ch.  60,  Acts  of  W.  Va.,  1866, 
where  the  fine  exceeds  five  dollars,  or 
imprisonment  is  imposed,  gives  an  ap- 
peal of  right  and  supplies  the  require- 
ment of  a  jury  trial  in  such  cases. 
Moundsville  v.  Fountain,  27  W.  Va. 
182,  205. 

XVII.  Appeals  to  Supreme 
Court  of  United  States. 

In  Hunter  v.  Martin,  4  Munf.  1,  it 
was  held  that  the  court  of  appeals  of 
Virginia  will  consider  whether  a  man- 


date issued  by  the  supreme  court  of 
the  United  States  directing  the  former 
court,  to  enter  a  judgment  reversing 
one  which  it  had  before  pronounced, 
be  authorized  by  the  constitution  or 
not,  and  being  of  opinion  that  such 
mandate  was  not  so  authorized,  will 
disobey  it,  and  it  was  also  held  that 
so  much  of  §  25  of  the  act  of  congress 
passed  September  24,  1789,  entitled  "an 
act  to  establish  the  judicial  courts  of 
the  United  States"  as  extended  the  ap- 
pellate jurisdiction  of  the  supreme 
court  of  the  United  States,  to  judg- 
ment pronounced  by  the  supreme  court 
of  a  state,  is  not  warranted  by  the  con- 
stitution. 

Where  a  decision  of  a  circuit  court, 
affirmed  by  the  supreme  court  of  ap- 
peals of  West  Virginia,  is  reversed  by 
the  supreme  court  of  the  United 
States,  the  supreme  court  of  appeals 
will  reverse  its  decision  as  well  as 
that  of  the  circuit  court,  in  compliance 
with  the  mandate  of  the  supreme  court 
of  the  United  .States  and  will  remand 
the  cause .  to  the  circuit  court  to  be 
proceeded  with  in  accordance  with 
said  mandate.  Peerce  v.  Carskadon,  6 
W.  Va.  383. 


Appeal  Bonds. 

See  the  title  APPEAL  AND  ERROR,  ante,  p.   418. 
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D.  By  Infants,  672. 

E.  By  Corporations,  672. 

F.  By  Person  Not  Made  a  Party,  672. 

V.  How  Hade,  672. 

A.  General,  672. 

1.  In  General,  672. 

2.  Pleading.  673. 

a.  To  the  Merits,  673. 

b.  Demurrer,  673. 

3.  Motions,  673. 

4.  Stipalations,  673. 

5.  Petition  for  Remoyal  from  State  to  Federal  Court,  674. 

6.  Takin^r  Appeal,  674. 

B.  Special,  674. 

VI.  EflTect,  674. 

A.  General,  674. 

1.  With  Respect  to  Jurisdiction,  674. 

a.  Of  the  Person,  674. 

(1)  In  General,  674. 

(2)  Want  of  Process,  675. 

(3)  Defect  in  Service  of  Process,  677. 

(4)  Defects  in  Process,  678. 

(5)  Chancre  of  Venue,  679. 

2.  With  Respect  to  Irregularities  in   Pleadings  or  Other  Proceed- 

ings, 680. 

a.  Commencement  or  Conduct  of  Cause,  680. 

b.  Defect  of  Parties,  680. 
c  Pleading,  680. 

3.  After  Special  Appearance,  681. 

B.  Special,  681. 

1.  With  Respect  to  Jurisdiction,  681. 

2.  After  General  Appearance,  681. 

VII.  Effect  on  Judgment  of  TaQare  of  Appearance,  682. 
VIII.  Appearance  in  Particular  Actions,  682. 

CROSS  REFERENCES. 
See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  ante,  p.  2; 
APPEAL  AND  ERROR,  ante,  p.  418;  ARBITRATION  AND  AWARD;  AT- 
TACHMENT; ATTORNEY  AND  CLIENT;  CONTEMPT;  CORPORA- 
TIONS;  DEMURRERS;  INFANTS;  JUDGMENTS  AND  DECREES; 
JURISDICTION;  JUSTICES  OF  THE  PEACE;  MOTIONS;  NOTICE; 
PARTIES;  PLEADING;  SERVICE  OF  PROCESS;  SUMMONS  AND 
PROCESS;  TRIAL. 


I.  Definitions. 

Is  Submission  to  Jurisdiction  of 
Court. — Appearance  is  the  first  act  of 
the  defendant  in  court,  and  is  triable 
by  the  record,  which  is  a  verity.  It 
is  the  formal  act  by  which  a  person 
against   whom   a   suit   has   been   com- 


menced "comes"  and  submits  himself 
to  the  jurisdiction  of  the  court  in  per- 
son or  by  attorney.  Groves  v.  County 
Court,  42  W.  Va.  587,  26  S.  E.  460; 
Frank  v.  Zeigler,  46  W.  Va.  614,  33  S. 
E.  761.  See  the  title  JURISDIC- 
TION;     See    post,    "By    Whom    En- 


Appbarancbs 


669 


tered,"  IV;  "With  Respect  to  Jurisdic- 
tion," VI,  A,  1. 

Purpose. — ^And  it  may  be  for  no  other 
purpose  than  to  put  upon  the  record 
the  fact  that,  as  defendant,  he  is  pres- 
ent in  court,  and  because  there  can  be 
no  pleading  till  appearance  is  effected. 
Groves  v.  County  Court,  42  W.  Va. 
587,  26  S.  E.  460. 

In  Practice. — Appearance  is  gener- 
ally followed  connectedly  by  some 
plea.  Groves  v.  County  Court,  42  W. 
Va.  587,  26  S.  E.  460. 

At  Common  Law. — Appearance  has 
the  meaning  of  being  present  in  court, 
and  at  comomn  law  appearance  and 
pleadings  were  segregated,  for  there 
can  be  no  pleading  till  appearance  is 
effected.  Groves  v.  County  Court,  42 
W.  Va.   587,  26   S.   E.  460. 

n.  Kinds. 

A.  VOLUNTARY. 

Jurisdiction  of  the  person  may  be 
acquired  by  the  service  of  process 
upon  him,  or  by  his  voluntary  appear- 
ance to  the  proceeding  either  in  per- 
son or  by  attorney.  Wandling  v. 
Straw,  25  W.  Va.  700.  See  post,  "By 
Whom  Entered,"  IV. 

B.  GENERAL. 

If  a  party  appear  in  a  suit  for  any 
purpose  other  than  to  object  to  the 
legality  of  process  or  its  service,  it  is 
a  general  appearance,  and  dispenses 
with  service  of  process.  Frank  v. 
Zeigler,  46  W.  Va.  614,  33  S.  E.  761. 
For  effect  of  general  appearance,  sec 
post,  "General,"  VI,  A. 

C.  SPECIAL. 

If  a  party  appear  in  a  suit  to  object 
to  the  legality  of  process  or  its  service, 
it  is  a  special  appearance.  Frank  v. 
.Zeigler,  46  W.  Va.  614,  33  S.  E.  761. 
As  to  effect  of  special  appearance,  see 
post,  "Special,"  VI,  B. 

An  appearance  for  the  purpose  of 
taking  advantage  of  defective  execu- 
tion or  nonexecution  of  process  must 
be  a  special  appearance  for  that  pur- 


pose alone,  and  must  be  so  stated  at 
the  time  of  making  the  appearance. 
State  V.  Coal,  etc.,  Co.,  49  W.  Va.  140, 
38   S.   E.   539. 

ni.  Time  to  Enter. 

Before  Statute  of  1819.— It  was  said 
by  Judge  Green,  in  Kyles  v.  Ford,  2 
Rand.  1,  that  "the  laws  in  force  before 
the  statute  of  1819,  1  Rev.  Va.  Code, 
ch.  128,  took  effect,  prescribed  that  the 
appearance  should,  in  all  cases,  be  the 
day  after  the  court  to  which  the  proc- 
ess was  returnable,  and  that  was  also 
the  rule  day."  Branch  v,  Webb,  7 
Leigh  377. 

By  Statute  of  1819.— "The  statute  of 
1819  does  not  in  terms  appoint  any  ap- 
pearance day;  but  it  may  be  inferred 
from  various  provisions  of  the  statute, 
and  indeed  results  from  the  terms  of 
the  writ,  in  the  absence  of  any  express 
provision  on  the  subject,  that  the  ap- 
pearance day  is  the  return  day  of  the 
writ,  if  according  to  law  an  appear- 
ance can  then  be  entered;  or  if  not, 
then  the  first  day  thereafter  on  which 
an  appearance  can  be  entered.  Thus, 
when  the  writ  is  returnable  to  the 
rules,  the  return  day  is  the  appearance 
day,  as  an  appearance  can  be  then  en- 
tered at  the  rules.  If  the  writ  be  re- 
turnable to  the  first  day  of  the  court, 
and  the  same  day  be  the  rule  day,  it  is 
also  the  appearance  day,  since  an  ap- 
pearance may  then  be  entered  at  the 
rules.  But  if  it  be  not  also  rule  day, 
then  the  next  rule  day  succeeding  is 
the  appearance  day;  for  that  is  the 
earliest  day  at  which  an  appearance 
can  be  entered,  and  a  rule  given  or  re- 
ceived by  the  defendant."  Branch  v, 
Webb,   7    Leigh   378. 

Appearance  Day. — The  appearance 
day  in  all  cases  is  on  the  second  day 
after  the  term  to  which  a  subpoena  is 
returnable.  1  Rev.  Va.  Code,  p.  65,  § 
24;  Smith  r.  Jenny,  4  Hen.  &  M.  440. 

Where  a  scire  facias  against  bail  is 
returnable  to  a  rule  day,  the  day  of 
return  and  of  appearance  are  the  same. 
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If  the  writ  is  returnable  to  the  first  day 
of  a  court,  and  that  happens  to  be  a 
rule  day,  that  day  is  also  the  appear- 
ance day.     Kyles  v.  Ford,  2  Rand.  1. 

Parties  Proceeded  against  by  Order 
of  Publication— Time  Allowed  to  Ap- 
pear and  Plead. — Parties  who  are  pro- 
ceeded against  by  order  of  publication 
.have  one  month  after  the  order  is  com- 
pleted to  appear  and  plead;  and  it  is 
error  to  confirm  a  conditional  judg- 
ment at  rules  before  the  expiration 
of  that  time.  Higginbotham  v.  Ha- 
selden,  3  W.  Va.  266. 

Time  Allowed  after  Final  Decree  to 
Appear  for  Rehearing. — An  unknown 
party  against  whom  an  order  of  publi- 
cation has  been  taken  and  published 
may  appear  within  five  years  after  a 
decree  has  been  entered  or  within  one 
year  after  a  copy  of  such  decree  shall 
be  served  upon  him,  if  within  the  five 
years'  limit,  and  have  the  same  re- 
heard on  giving  security  for  costs. 
Buskirk  v,  Ferrell,  51  W.  Va.  198,  41 
S.   E.  123. 

IV.  By  Whom  Entered. 

A.  IN  GENERAL. 

Appearance  may  be  entered  by  the 
party  in  person  or  by  attorney. 
Groves  v.  County  Court,  42  W.  Va.  587, 
26  S.  E.  460;  Perry  v,  McHuffman,  7 
W.  Va.  306. 

B.  BY  ATTORNEY. 

1.  In  General. 

General  Rule. — Where  the  cause  is 
on  the  trial  docket,  whether  properly 
or  otherwise,  the  defendants  may  ap- 
pear to  it,  in  court,  by  attorney,  or  in 
person  and  plead  to  the  action, 
whether  the  writ  in  the  cause  has  been 
properly  executed  or  not.  Perry  v. 
McHuffman,  7  W.  Va.  306. 

2.  Effect. 

General  Appearance  by  Attorney 
Gives  Jurisdiction. — If  it  appears  by 
the  record  that  the  attorney  appeared 
for  the  defendant  in  a  court  of  general 
jurisdiction,  such  appearance  gives  the 


court  jurisdiction  of  the  person  of  the 
defendant;  and. if  the  attorney  so  ap- 
peared without  his  authority,  that  fact 
can  not  be  shown  as  a  defense  at  law 
in  an  action  or  proceeding  upon  the 
judgment,  where  the  same  may  prop- 
erly be  used  as  evidence  of  the  right 
thereby  established.  Wandling  v. 
Straw,  25  W.  Va.  692;  Smith  v.  John- 
son, 44  W.  Va.  278,  29  S.  E.  509.  Sec 
the  title  JURISDICTION.  See  ante, 
"Definitions,"  I. 

,  Special  Appearance  by  Attorney 
Does  Not  Confer  Jurisdiction. — The 
appearance  of  a  defendant  by  attorney 
merely  to  move  the  court  to  dismiss 
an  action  for  want  of  service  of  proc- 
ess, can  not  and  does  not  give  the  court 
jurisdiction  to  proceed  to  judgment. 
Hilton  V.  Consumers'  Can  Co.,  103  Va. 
256,   48   S.    E.   899. 

Failure  of  Counsel  to  Appear. — On 
a  proceeding  against  F.  the  counsel  of 
F.  does  not  enter  an  appearance  for 
him,  because  in  three  cases  against 
the  same  party,  before  the  same  judge, 
he  was  informed  by  the  judge  from 
the  bench,  that  it  was  the  rule  of  his 
court  not  to  allow  an  appearance  and 
defense  by  rebels  and  traitors;  and  in 
these  cases  the  appearance  and  defense 
were  stricken  from  the  cases;  and  this 
a  short  time  before  the  last  case  was 
acted  on.  The  counsel  was  not  in  de- 
fault for  failing  to  enter  an  appearance 
for  F.;  and  the  decree  of  confiscation 
is  void  and  of  no  effect.  Fairfax  v. 
Alexandria,  28  Gratt.  16. 

Does  Not  Imply  Personal  Presence 
of  Prisoner. — An  appearance  by  attor- 
ney can  not  imply  that  the  prisoner  was 
personally  present  in  court;  and  there- 
fore the  record  is  deficient  in  what  the 
law  regards  as  essential  to  be  stated 
in  such  a  case.  Sperry  v.  Com.,  9 
Leigh  626. 

False  Appearance  as  a  Matter  of  De- 
fense.— After  a  judgment  has  been  re- 
covered in  a  suit  at  law,  in  the  record 
of   which   it   appeared   that   defendants 
j  appeared    by    counsel    and    filed   pleas. 
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and  a  suit  in  equity  was  brought  to 
enforce  the  lien  of  said  judgment,  and 
after  said  suit  was  pending  for  more 
than  ten  years,  the  defendants  can  not 
prevent  the  enforcement  of  said  judg- 
ment, on  the  ground  that  they  did  not 
employ  counsel  to  defend  them  in  the 
action  at  law,  and  that  their  appear- 
ance by  counsel  was  false.  Cabell  v. 
Given,  30  W.  Va.  760,  5  S.  E.  442. 

Necessity  for  Personal  Appearance 
in  Prosecution  for  Felony. — In  a  pros- 
ecution for  felony,  the  accused  must 
be  arraigned  and  plead  in  person,  and 
in  all  the  subsequent  proceedings  he 
must  appear  in  person,  not  by  attorney; 
and  such  appearance  in  person  must 
be  shown  by  the  record.  Sperry  v. 
Commonwealth,  9  Leigh  623. 

In  Misdemeanor  Case. — A  defendant 
may  appear  by  counsel  in  any  misde- 
meanor case,  though  it  be  punishable 
by  imprisonment,  but  in  no  case  can 
there  be  judgment  of  imprisonment 
without  having  the  defendant  present 
at  its  rendition.  State  v.  Campbell,  42 
W.  Va.  246,  24  S.  E.  875. 

Unlawful  Gaming.  —  A  defendant, 
presented  for  unlawful  gaming,  may 
appear  and  plead  by  attorney,  without 
making  his  personal  appearance.  Com. 
V.  Lewis,  1  Va.  Cas.  334. 
3.  Unauthorized  Appearance. 

Presumption  as  to  Authority. — 
"When  a  person  seeks  to  show  that  an 
attorney  at  law  was  not  authorized  to 
appear  for  him,  he  is  confronted  by  a 
legal  presumption.  It  is  at  the  pres- 
ent time  the  settled  rule  that  although 
an  attorney  can  not,  without  special 
authority,  admit  service  of  jurisdictional 
process  upon  his  client,  yet  it  will  be 
presumed  in  all  collateral  proceedings, 
and  perhaps  on  appeal  or  in  error,  that 
a  regular  attorney  at  law  who  appeared 
for  a  defendant,  though  not  served,  had 
authority  to  do  so."  Smith  v.  Johnson, 
44  W.  Va.  278,  29  S.  E.  500.  See  the 
title  PRESUMPTIONS  AND  BUR- 
DEN OF  PROOF. 

In  an  attachment  suit  by  F.  against 


M.  there  is  no  service  of  process  on 
M.,  or  order  of  publication;  but  there 
is  a  declaration  in  assumpsit  with  a 
special  and  general  count,  and  counsel 
appears  for  him  and  pleads,  and  the 
cause  is  tried  by  a  jury  and  judgment 
for  F.  The  record  affords  at  least 
prima  facie  evidence  that  the  counsel 
was  authorized  to  appear  for  M.  and 
defend  the  action.  Fisher  v.  March, 
26  Gratt.  765.  See  the  title  ATTACH- 
MENT. 

Defendant  Must  Have  Preponder- 
ance of  Evidence. — When  a  defendant, 
by  bill  in  equity,  seeks  to  nullify  a 
judgment  at  law  obtained  against  him 
without  service  of  process,  upon  unau- 
thorized appearance  by  attorney,  to 
succeed  he  must  have  a  clear  prepon- 
derance of  evidence  sustaining  the  al- 
legations of  his  bill.  Smith  v.  Johnson, 
44  W.  Va.  278,  29  S.  E.  509;  Lumber 
Co.  V.  Lance,  50  W.  Va.  636,  41  S. 
E.  128. 

Evidence  as  to  Attorney's  Authority. 
— Courts  can  not  acquire  jurisdiction 
over  a  party  without  personal  service 
of  process  against  him,  or  appearance 
by  him  in  person  or  by  his  authorized 
attorney;  and  the  testimony  of  defend- 
ant is  admissible  that  he  never  knew 
nor  employed  the  attorney  who  ap- 
peared for  him  in  the  suit,  nor  ever 
heard  of  him  until  recently.  Raub  v. 
Otterback,  89  Va.  645,  16  S.  E.  933. 

As  a  Matter  c:  Defense  to  Invalidate 
Judgment. — In  an  action  founded  upon 
a  judgment  of  the  district  court  of 
the  United  States,  for  this  state,  or  in 
any  other  proceeding  at  law  between 
the  parties  to  such  judgment  wherein 
the  same  may  be  used,  and  it  appears 
by  the  record  in  said  cause  that  the 
defendant  had  "appeared  by  attorney** 
in  the  original  action  or  proceeding  in 
which  the  judgment  was  recorded,  siich 
defendant  can  not  show  as  a  matter  of 
defense  at  law  to  invalidate  such  judg- 
ment, that  the  said  attorney  appeared 
without  authority.  Wandling  v.  Straw, 
25  W.  Va.  705. 
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C.  BY  CLERK  OF  COURT. 
Appearance  Entered  by  Clerk  Pre- 

•omed  to  Be  General.  — The  record 
showed  affirmatively  that  two  of  the 
defendants  were  served,  three  were  re- 
turned "no  inhabitants  of  the  county," 
and  of  course  the  two  defendants 
served  were  the  ones  who  presump- 
tively appeared.  But  an  appearance  as 
thus  entered  by  the  clerk  is  to  be  taken 
to  be  general,  unless  the  contrary  ap- 
pears. Groves  v.  County  Court,  42  W. 
Va.  587,  26  S.  E.  460. 

D.  BY  INFANTS. 

General  Rule.— An  infant  can  not 
as  a  general  rule,  appear  propria  per- 
sona, nor  by  attorney,  but  must  appear 
by  guardian.  Quarricr  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507.  See  the  title  IN- 
FANTS. 

Upon  a  presentment  against  an  in- 
fant for  a  misdemeanor,  the  infant  has 
a  right  to  appear  and  defend  himself 
in  person  or  by  attorney,  and  it  is  er- 
ror to  assign  him  a  guardian  and  to 
try  the  case  on  a  plea  pleaded  for  him 
by  the  guardian.  Word  v.  Com.,  3 
Leigh  743. 

But  §  3,  ch.  134  of  the  Code  of  West 
Virginia,  provides  that  "no  judgment 
or  decree  shall  be  stayed  or  reversed 
for  the  appearance  of  either  party,  be- 
ing under  the  age  of  twenty-one  years, 
by  attorney,  if  the  verdict,  when  there 
is  one,  or  the  judgment  or  decree,  be 
for  him-  and  not  to  his  prejudice.  Hol- 
liday  v,  Myers,  11  W.  Va.  277. 

E.  BY  CORPORATIONS. 

While  it  is  necessarily  true  that  a 
corporation  aggregate,  can  not  appear 
in  any  case,  is  propria  persona,  and 
can  not  in  a  plea  to  the  jurisdiction  ap- 
pear by  attorney,  for  in  so  doing  it 
would  admit  the  jurisdiction  of  the 
court,  it  may  in  such  case  appear  by 
its  president,  just  as  an  infant  who 
could  not  appear  in  propria  personae, 
nor  by  attorney,  must  appear  by  guard- 
ian. Quarrier  v,  Peabody  Ins.  Co.,  10 
W.  Va.  507.  See  the  title  CORPORA- 
TIONS. 


F.     BY    PERSON    NOT    MADE    A 
PARTY. 

Acceptance  of  service  or  notice  of 
the  execution  of  an  order  of  refer- 
ence, the  notice  being  joint  in  two 
suits,  and  appearance  before  the  com- 
missioner, will  not  bind  a  person  to  a 
decree  proper  under  the  pleadings  in 
only  one  of  them,  where  the  person 
not  appearing  is  not  a  party  to  that 
suit,  and  its  pleadings  contain  no  alle- 
gation touching  him.  The  appearance 
is  limited  to  the  suit  in  which  he  is  a 
party.  Frank  v,  Zeigler,  46  W.  Va. 
614,  33  S.  E.  761. 

V.  How  Hade. 

A.   GENERAL. 
1.   In  General. 
Submission     of     Case    to     Court. — 

Where  the  parties,  by  their  attorneys, 
appeared  in  court,  and  neither  party 
requiring  a  jury,  filed  an  agreement  in 
writing  of  all  the  facts  of  the  case  and 
submitted  the  same  and  the  law  thereof 
to  th^  judgment  of  the  court,  such 
submission  amounts  to  a  general  ap- 
pearance. Mahany  v,  Kephart,  15  W. 
Va.  609.  See  the  title  AGREED 
CASE,  ante,  p.  283.  For  effect  of  both 
general  and  special  appearance,  see 
post,  "Effect,"  VI. 

Giving  Bond  in  Attachment  Suit. — 
B.,  who  was  a  resident  of  Pennsyl- 
vania, was  proceeded  agamst  by  for- 
eign attachment  in  chancery.  He  ap- 
peared before  the  judge  of  the  circuit 
court  in  vacation,  and  gave  bond  to 
satisfy  the  decree  of  the  court,  if  any 
should  be  rendered  against  him,  and 
the  fund  attached  was  released  to  him. 
Three  months  afterwards  he  presented 
a  petition  and  bond  for  the  removal  of 
the  cause  from  state  court  to  the  fed- 
eral court.  Held,  that  his  voluntary 
act  in  going  into  the  state  court  and 
submitting  himself  to  its  jurisdiction 
by  appearing  to  the  attachment,  was 
a  complete  waiver  of  the  privilege 
which  he  would  have  had  if  he  had 
been  compelled  to  appear  against  his 
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will  by  the  mandates  of  the  court.  Bell 
V,  Bell,  3  W.  Va.  183.  See  the  title 
ATTACHMENT. 

Acts  by  Persons  Not  Made  Parties. 
— Where  attaching  creditors,  not 
named  in  the  bill  and  not  defendants  in 
the  suit,  indorsed  exceptions  on  the 
answer  therein,  accepted  notice  of  the 
execution  of  an  order  of  reference,  and 
took  deposition;  these  acts  of  such 
creditors  does  not  amount  to  general 
appearance  as  they  were  not  defend- 
ants. Frank  v.  Ziegler,  46  W.  Va.  614, 
33  S.  E.  761. 

2.  Pleading. 

a.  To  the  Merits. 

In  General. — When  an  action  against 
a  firm  is  brought,  and  service  on  the 
writ  is  had  upon  only  one  partner,  or- 
der of  publication  should  be  had 
against  the  other  partner,  as  prescribed 
by  the  statute;  but  if  both  partners  ap- 
pear by  attorney,  and  submit  motions 
or  file  a  plea,  this  is  an  appearance  to 
the  suit,  and  .the  court  may  proceed 
as  if  both  parties  had  been  served. 
Anck-ews  v,  Mundy,  36  W.  Va.  22,  14 
S.  E.  414.  See  the  titles  PARTNER- 
SHIP; SERVICE  OF  PROCESS. 
See  post,  "Pleading,"  VI,  A,  2,  c. 

b.  Demurrer. 

The  defendant  having  appeared,  and 
filed  his  demurrer  and  pleas,  thereby 
recognized  this  case  as  in  the  court, 
and  waived  thereby  all  defects  in  the 
taking  of  the  rules,  if  any  really  ex- 
isted. Harvey  v,  Skipwith,  16  Gratt. 
414;  Simmons  v.  Trumbo,  9  W.  Va. 
358.    See  the  title  DEMURRERS. 

When  an  original  or  amended  bill  is 
filed  in  court,  by  leave  thereof,  and; 
the  defendant  appears  and  demurs 
thereto,  he  thereby  waives  any  objec- 
tion he  may  have  for  want  of  process, 
and  submits  himself  to  jurisdiction  of 
*the'  court;  and  he  can  n(5t  afterwards 
raise  such  objection  in  his  answer  or 
otherwise.  Totten  v.  "Nighbert,  41  W. 
Va.  800;  24  S.  E.e27. 


3.   Motions. 

In  General. — When  an  action  is 
brougfht,  and  service  of  the  writ  is 
had  upon  only  one  partner,  order  of 
publication  should  be  had  against 
the  other  partner,  as  prescribed 
by  the  statute;  but  if  both  part- 
ners appear  by  attorney,  and  sub- 
mit motions,  this  is  an  appearance  to 
the  suit,  and  the  court  may  proceed 
as  if  both  parties  had  been  served. 
Andrews  v.  Mundy,  36  W.  Va.  22,  14 
S.  E.  414. 

Motion  for  Continuance. — The  ap- 
pearance of  the  defendants  on  the  day 
to  which  a  motion  was  returnable,  and 
after  it  had  been  called  and  the  notice 
proved,  and  moving  for  a  continuance 
of  the  hearing  of  it  to  a  certain  day, 
when  it  was  heard,  is  an  appearance. 
Venable  v,  CoflFman,  2  W.  Va.  310. 
See  post,  "Want  of  Process,"  VI,  A, 
1,  a,  (2);  "Defect  in  Service  of  Proc- 
ess," VI,  A,  1,  a,  (3);  "Defects  in 
Process,"  VI,  A,  1,  a,  (4). 
4.    Stipulations. 

For  a  Continuance. — See  the  title 
CONTINUANCES. 

The  defendant's  taking  or  agreeing 
to  a  continuance  is  evidence  of  his  hav- 
ing made  himself  a  party  to  the  record, 
and  of  his  having  recognized  the  case 
as  in.  court.  Harvey  v.  Skipwith,  16 
Gratt.  410;  Bell  v.  Farmville,  etc.,  R. 
Co.,  91  Va.  99,  20  S.  E.  942;  New 
River  Mifteral  Co.  v.  Painter,  100  Va. 
509,  42  S.  E.  300;  Mahany  v.  Kcphart, 
15  W.  Va.  609;  Layne  v,  Ohio  River 
R.  Co.,  35  W.  Va.  438,  14  S.  E.  123; 
Lumber  Co.  v.  Lauce  &  Co.,  50  W.  Va. 
640,  41  S.  E.  128. 

For  Interlocutory  Decree. — When 
the  defendants  are  all  nonresidents  of 
the  state,  and  nor'*  have  before  ap- 
peared, the  record  of  a  consent  by  the 
parties  to  an  interlocutory  decree  that 
the  cause  be  referred  to  a  commission- 
er, implies  that  all  of  the  defendants 
appear  and  submit  to  the  jurisdictioh 
of  the  court.  Rittenhouse  v.  Harmari, 
7  W.  Va.  380.     -         ^ 
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5.  Petiton  for  Removal  from  State  to 

Federal  Court. 

See  the  title  REMOVAL  OF 
CAUSES. 

B.,  who  was  a  resident  of  Pennsyl- 
vania, was  proceeded  against  by  for- 
eign attachment  in  chancery.  He  ap- 
peared before  the  judge  of  the  circuit 
court  in  vacation,  and  gave  bond  to 
satisfy  the  decree  of  the  court,  if  any 
should  be  rendered  against  him,  and 
the  fund  attached  was  released  to  him. 
Three  months  afterwards  he  presented 
a  petition  and  bond  for  the  removal  of 
the  cause  from  state  court  to  the  fed- 
eral court.  Held,  that  his  voluntary 
act  in  going  into  the  state  court  and 
submitting  himself  to  its  jurisdiction 
by  appearing  to  the  attachment,  was 
a  complete  waiver  of  the  privilege 
which  he  would  have  had  if  he  had 
been  compelled  to  appear  against  his 
will  by  the  mandate  of  the  court  Bell 
V.  BelC  3  W.  Va.  183. 

6.  Taking  Appeal. 

See  the  title  APPEAL  AND  ER- 
ROR, ante,  p.  418. 

It  has  been  held  that  an  appeal  by 
a  defendant  is  an  appearance  to  the 
action  and  cures  all  defects  in  the 
service  of  summons.  C.  &  O.  R.  Co. 
V.  Wright,  50  W.  Va.  655,  41  S.  E. 
147. 

In  Justice's  Court. — An  appeal  by  a 
party  to  a  case  in  the  justice's  court 
operates  as  a  general  appearance  in 
the  appellate  court,  and  gives  that 
court  jurisdiction  of  the  person  of  the 
appellant,  and  as  a  general  rule  the 
irregularities  in  the  proceedings  before 
the  justice  are  waived  by  an  appeal. 
Thorn  v.  Thorn,  47  W.  Va.  4,  34  S. 
E.  759. 

B,    SPECIAL. 

General  Rule. — An  appearance  for 
the  purpose  of  taking  advantage  of  de- 
fective execution  or  nonexecution  of 
process  must  be  a  special  appearance 
for  that  purpose  alone,  and  must  be 
so  stated  at  the  time  of  making  the 
appeara-iCe.      State   «.   Thacker   Coal, 


etc..  Co.,  49  W.  Va.  140,  38  S.  E.  539; 
Groves  v.  Grant  County  Court,  42  W. 
Va.  587,  26  S.  E.  460;  Price  v.  Pinnell, 
4  W.  Va.  296;  Blair  v,  Henderson,  49 
W.  Va.  282,  38  S.  E.  552;  Bank  v. 
Bank,  3  W.  Va.  386;  Mahany  v.  Kep- 
hart,  15  W.  Va.  609;  Blankenship  v. 
Kanawha,  etc.,  R.  Co.,  43  W.  Va.  135, 
27  S.  E.  355;  Frank  v.  Zeigler,  46  W. 
Va.  614,  33  S.  E.  761. 

Defective  Summons. — Where  a  suit 
was  brought  by  the  adult  plaintiffs  in 
their  own  names,  and  by  the  infant 
plaintiffs  by  their  next  friend,  and  one 
of  the  adult  plaintiffs  assumed  liability 
for  the  costs  in  case  of  failure  in  the 
action,  the  defendant's  proper  defense 
for  defect  in  the  summons  was  to  ap' 
pear  specially  for  that  purpose  alone, 
so  stating  at  the  time  of  making  the 
motion  of  quashing  the  summons,  be- 
fore making  a  general  appearance. 
Bank  v.  Bank,  3  W.  Va.  386;  Mahany 
V.  Kephart,  15  W.  Va.  609;  Blanken- 
ship V.  R.  Co.,  43  W.  Va.  135,  27  S. 
E.  355;  Blair  v.  Henderson,  49  W.  Va. 
282,   285,   38   S.    E.   552. 

VI.  Effect 

A.    GENERAL. 

1.   With  Respect  to  Jurisdictioiu 

a.   Of  the  Person. 

(1)    In  General. 

General  or  Voluntary  Appearance 
Confers  Jurisdiction.— A  general  or 
voluntary  appearance  in  a  case  by  a 
defendant  named  therein  is  equivalent 
to  service  of  process,  and  confers  ju- 
risdiction of  the  person  on  the  court 
Pennsylvania  R.  Co.  v.  Rogers,  52  W. 
Va.  465,  44  S.  E.  300.  See  the  title 
JURISDICTION.  See  ante,  "How 
Made,"  V. 

Jurisdiction  of  the  person  may  be 
acquired  by  the  service  of  process  upon 
him,  or  by  his  voluntary  appearance 
to  the  proceeding  either  in  person  or 
by  attorney.  Wandli^ig  v.  Straw,  26 
W.  Va.  700. 

By  voluntary  appearance  the  it* 
fendant  corporation  to  the  writ  of  c<r* 
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tiorari  as  a  distinct  act  submitted  itself 
to  the  jurisdiction  of  the  court,  and 
two  months  thereafter  it  was  too  late 
to  object  to  the  return  of  a  writ,  the 
only  purpose  of  such  return  being  to 
bring  the  defendant  under  the  jurisdic- 
tion of  the  court.  Groves  v.  County 
Court,  42  W.  Va.  587,  26  S.  E.  460. 

The  fact  that  the  parties  to  a  suit 
appeared  in  pursuance  to  summons  and 
made  no  objection  to  the  hearing  and 
determining  of  the  case  by  the  circuit 
court,  which  court  did  actually  hear 
the  case  on  its  merits  after  the  intro- 
duction of  new  evidence  touching  the 
merits  of  the  matters  involved  in  the 
summons;  is  a  waiver  of  all  objections 
to  the  jurisdiction  of  the  court,  and 
no  such  objection  can  now  be  urged 
in  the  appellate  court.  State  v.  Raw- 
son,  25  W.  Va.  23. 

"Parties  m5y,  by  consent,  make  up 
the  pleadings  and  issue  in  a  case  and 
have  it  docketed  in  any  court  having 
jurisdiction  for  the  trial  of  such  a  case; 
that  over  a  case  so  docketed,  on  the 
parties  appearing  before  the  court  in 
.  which  it  may  be  so  docketed,  and  mak- 
ing no  objection  to  the  regularity  of 
the  docketing  of  it,  that  court  may  ex- 
ercise jurisdiction;  and  that  the  objec- 
tion to  the  jurisdiction  of  the  court, 
coming  for  the  first  time  after  trial 
and  judgment,  can  not  be  sustained." 
Hunter  v.  Stewart,  23  W.  Va.  554;  Bank 
V.  Bank,  3  W.  Va.  386;  M' Alexander 
V,  Hairston,  10  Leigh  486. 

Parties  to  a  suit  may  consent  that 
the  suit  shall  be  docketed  and  heard 
in  a  court  having  general  jurisdiction 
of  that  class  of  cases,  and  such  con- 
sent is  a  waiver  of  objection  to  the 
jurisdiction  of  the  court.  Bell  v.  Farm- 
ville,  etc,  R.  Co.,  91  Va.  99,  20  S.  E. 
942. 

Appearance  by  Attorney  Confers 
Jurisdiction. — If  it  appears  by  the  rec- 
ord that  an  attorney  appeared  for  the 
defendant  in  a  court  of  general  juris- 
diction, such  appearance  gives  the 
court  jurisdiction  of  the  -»erson  of  the 


defendant     Wandling  v.  Straw,  25  W. 
Va.  692. 

Entry  of  Appearance  AfiPects  Only 
Defendant.— The  formal  entry  of  ap- 
pearance in  the  proper  office  or  in 
court  has  no  significance,  generally,  in 
relation  to  the  plaintiff,  who  is  pre- 
sumed to  be  in  court,  unless  he  is 
named  expressly  or  by  implication;  but 
such  entry  of  general  appearance  does 
mean  the  defendant,  for  both  parties 
are  then  considered  as  in  court. 
Groves  v.  County  Court,  42  W.  Va. 
587,  26  S.  E.  460. 

(2)    Want  of  Process, 

In  General. — By  appearance  to  the 
action  in  any  case,  for  any  other  pur- 
pose than  to  take  advantage  of  a  de- 
fective execution,  or  nonexecution  of 
process,  a  defendant  places  himself 
precisely  in  a  situation  in  which  he 
would  be,  if  process  were  executed 
upon  him,  and  he  thereby  waives  all 
objection  to  nonexecution  of  process 
upon  him.  Mahany  v.  Kephart,  15  W. 
Va.  613;  Williams  v.  Cambell,  1  Wash. 
153;  Hickam  v.  Larkey,  6  Gratt.  210; 
Wynn  v.  Wyatt.  11  Leigh  584;  Steele 
V.  Harkness,  9  W.  Va.  13;  Bank  v. 
Bank,  3  W.  Va.  386;  Burlew  v.  Quar- 
rier,  16  W.  Va.  109;  Shepherd  v. 
Brown,  30  W.  Va.  13,  3  S.  E.  186; 
Lumber  v.  Lance  &  Co.,  50  W.  Va. 
643,  41  S.  E.  128;  Railway  Co.  v, 
Wright,  50  W.  Va.  655,  41  S.  E.  147. 
See  generally,  the  titles  NOTICE; 
SERVICE  OF  PROCESS. 

The  object  of  service  of  process  is 
only  to  notify  persons  of  the  suit,  and 
bring  them  under  the  power  of  the 
court.  Appearance  answers  the  same 
purpose.  By  it  the  party  submits  him- 
self to  the  jurisdiction  of  the  court. 
Any  appearance,  except  to  object  to 
the  jurisdiction, — as,  for  instance,  to 
take  advantage  of  defect  in  process  of 
return, — is  a  general  appearance,  not 
special,  and  will  dispense  with  its  Serv- 
ice. Frank  v.  Zeigler,  46  W.  Va.  614, 
33  S.  E.  761. 

If  the   defendant  makes  his   special 


67t 


Appearances 


appearance  he  may  take  advantage  of 
the  defective  execution  or  of  the  non- 
«yecution  of  the  notice  or  process. 
But,  if  his  appearance  is  general,  or 
for  any  other  purpose,  he  thereby 
waives  all  objection  to  the  nonexecu- 
tion  of  the  notice  or. process.  Groves 
V.  County  Court,  42  W.  Va.  587,  26  S. 
E.  4G0. 

1  leaJIng  Waives  All  Defects.— When 
an  original  or  amended  bill  is  filed  in 
court,  by  leave  thereof,  and  the  de- 
fendant appears  and  demurs  thereto, 
he  thereby  waives  any  objection  he 
may  have  for  want  of  process,  and 
submits  himself  to  the  jurisdiction  of 
the  court;  and  he  can  not  afterwards 
raise  such  objection  in  his  answer,  or 
otherwise.  Totten  v.  Nighbert,  41  W. 
Va.  800,  24  S.  E.  627. 

The  object  of  process  is  to  secure 
the  appearance  of  the  defendants  in 
court.  When  tl\at  is  done  by  general 
appearance,  the* function  of  the  proc- 
ess is  accomplished;  and,  unless  there 
is  some  ruling  of  the  court  touching 
the  validity  of  the  process  or  return 
of  service,  the  same  is  not  made  or 
considered  a  part  of  the  record.  A 
defert*ant  can  not  volunta-ily  appear 
and  ('cmur  to  a  petition,  and  waive  his 
right  to  further  plead  or  answer 
thereto,  and  then  take  advantage  of 
the  fact  that  no  process  issued  against 
him.  Root-Tea-Na-Herb  Co.  v.  Right- 
mire,  48  W.  Va.  222,  36  S.  E.  359. 

Appearance  by  Attorneys. — If.  there- 
fore, the  parties  by  their  attorneys 
come  into  court  and  by  consent  .file 
their  pleadings,  come  to  issue,  cause 
the  same  to  be  docketed  therein,  and 
make  no  objection  to  the  proceedings, 
and  go  to  trial  therein,  they  will  be 
held  to  have  waived  all  objection  for 
want  of  process,  or  due  service  thereof. 
Bank  v.  Bank,  3  W.  Va.  386;  Board, 
etc.  V.  Minturn,  4  W.  Va.  300;  Mahany 
V.  Kephart,  15  W.  V\.  609;  Hunter  v, 
Stewart,  23  W.  Va.  554. 

Personal  Appearance  by  Defendant. 
—If  the  defendant  had  appeared  to  the 


action  without  objecting  to  the  non- 
execution  of  process  against  him,  he 
would  thereby  have  placed  himself  in 
the  same  situation  as  he  would  have 
occupied  if  process  had  been  executed 
upon  him.  Price  v.  Pinnell,  4  W.  Va. 
298. 

Want  of  Notice. — "A  general  appear- 
ance is  a  waiver  of  the  want  of  no- 
tice." Blair  v.  Henderson,  49  W.  Va. 
285,  38  S.  E.  552.  See  the  title  NO- 
TICE. 

A  general  appearance  by  any  of  the 
nonresident  defendants  renders  an  or- 
der of  publication  unnecessary  as  to 
such  of  -them  as  appear.  McClung  v, 
Sieg,  54  W.  Va.  468,  40  S.  E.  210. 

When  an  action  is  brought,  and 
service  of  the  writ  is  had  upon  only 
one  partner,  order  of  publication 
should  be  had  against  the  other  part- 
ner, as  prescribed  by  the  statute;  but 
if  both  partners  appear  by  attorney, 
and  submit  motions  or  file  a  plea,  this 
is  an  appearance  to  the  suit,  and  the 
court  may  proceed  as  if  both  parties 
had  been  served.  Andrews  v.  Mundy, 
36  W.  Va.  22,  14  S.  E.  414. 

Motion  for  Continuance. — The  ap- 
pearance of  the  defendants  on  the  day 
to  which  a  motion  was  returnable,  and 
after  it  had  been  called  and  the  notice 
proved,  and  moving  for  a  continuance 
of  the  hearing  of  it  to  a  certain  day, 
when  it  was  heard,  without  objecting 
to  the  notice,  must  be  conside-ed  as 
waiving  any  objection  thereto,  for 
want  of  reasonable  notice,  or  if  it  was 
otherwise  insufficient.  Venable  r. 
CofTman,  2  W.  Va.  310;  Harvey  v. 
Skipwith,  16  Gratt.  410;  Mahany  v, 
Kephart,  15  W.  Va.  609;  Lumber  Co. 
V.  Lance  Co.,  50  W.  Va.  640,  41  S. 
E.  128;  New  River  Min.  Co.  t^  Painter. 
100  Va.  509,  42  S.  E.  300. 

Nonresidence  of  Any  Defendant  Im- 
material.— if  a  chancery  suit  be 
brought  in  a  court  of  competent  ju-is- 
diction  in  another  state,  by  some  mem- 
bers of  a  copartnership  lately  doing 
business  therein,  -against  all  other  -part* 
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ners,  some  of  whom  were  residents  of 
this  state,  to  settle  all  the  transactions 
of  the  partnership,  and  to  compel  the 
several  partners  to  account  with  each 
other,  and  such  defendants  appear  and 
file  their  answers  in  said  cause  adopt- 
ing the  allegations  of  the  bill,  and 
joining  with  the  plaintiffs  in  the  prayer 
for  relief  in  the  bill,  and  a  final  de- 
cree is  rendered  therein,  decreeing  to 
the  several  members  of  said  copart- 
nership the  amounts  due  to  each  of 
them  respectively,  the  rights  of  the 
said  parties  in  regard  to  the  matters 
embraced  in  said  suit,  are  concluded 
by  such  decree.  Hunter  v.  Stewart, 
23  W.  Va.  549;  Bank  v.  Bank,  3  W. 
Va.   386. 

(3)    Defect  in  Service  of  Process. 

In  GeneraL — By  appearance  to  the 
action  in  any  case  for  any  other  pur- 
pose than  to  take '  advantage  of  the 
defective  execution  or  the  nonexecu- 
tion  of  process,  a  defendant  places 
himself  precisely  in  the  situation  in 
which  he  would  be  if  process  were 
executed  upon  him,  and  he  thereby 
waives  all  objection  to  the  process 
upon  him.  Williams  v.  Campbell,  1 
Wash.  153;  Moore  v.  Green,  90  Va. 
181,  17  S.  E.  872;  Atlantic,  etc.,  R. 
Co.  V.  Peakc,  87  Va.  130.  12  S.  E. 
348;  Groves  v.  Courity  Court,  42  W. 
Va.  587,  36  S.  E.  460;  Thorn  v.  Thorn, 
47  W.  Va.  4,  34  S.  E.  759;  Williams  v. 
Campbell.  1  Wash.  153.  See  the  titles 
CONTINUANCES;  SERVICE  OF 
PROCESS. 

Cured  by  Appearance  and  Pleading. 
— It  is  the  settled  rule  that  a  defend- 
ant, by  appearing  and  pleading,  waives 
all  defects  in  the  service  of  the  proc- 
ess. Atlantic,  etc.,  R.  Co.  v.  Peake, 
87  Va.  130,  12  S.  E.  348;  Harvey  v. 
Skipwith,  "16  Gratt.  408;  New  River 
Mineral  Co.  v.  Painter,  100  Va.  509, 
42  S.  E.  300;  Bell  v.  Fa  mville. 
etc..  R.  Co.,  91  Va.  104,  20  S.  E. 
942;  Layne  v.  Ohio  River  R.  Co.,  35 
W.  Va.  438,  14  S.  E.  123;  Lumber  Co. 
V.  Lance,  50  W.  Va.  640,  41  S.  E.  128; 


Bank  v.  Bank,  3  W.  Va.  386;  State  v. 
Thacker  Coal,  etc.,  Co.,  49  W.  Va. 
143,  38  S.  E.  539;  Thorn  v.  Thorn,  47 
W.  Va.  4,  34  S.  E.  759.  See  the  title 
PLEADING. 

Where  there  are  three  suits  by  judg- 
ment creditors  to  subject  the  land  of 
their  debtor  which  he  had  conveyed 
in  trust  to  secure  a  debt,  and  the 
debtor,  the  trustee  and  trust  creditor 
are  made  defendants  in  each  of  them, 
the  process  is  properly  served,  on  all 
the  parties  in  two  of  the  cases,  and 
on  the  trustee  and  creditor  in  tlie  third. 
The  court  made  an  order  that  the 
causes  shall  be  consolidated  and  heard 
together,  and  that  is  done;  and  the 
det)tor  appears  and  makes  defense  in 
all  the  causes  without  objecting  that 
the  process  was  not  properly  served 
in  the  third  case.  He  thereby  waived 
the  objection  on  that  ground,  if  he 
had  any.  Barger  v.  Buckland,  258 
Gratt.  850. 

Cured  by  Appearance  and  Consent 
to  Hearing. — Defects  of  service  of 
process  are  cured  by  appearance  and 
consent  to  a  hearing.  Martin  v.  Mar- 
tin, 95  Va.  26,  27  S.  E.  810.  See  the 
title  HEARING. 

Cured  by  Taking  or  Accepting  Con- 
tinuance.— Appearing  to  an  action  even 
for  the  purpose  of  taking  or  accepting 
a  continuance  is  a  waiver  of  all  defects 
in  the  service  of  the  writ.  New  River 
Mineral    Co.   v.    Painter,    100   Va.    507, 

42  S.  E.  300;  Atlantic,  etc.,  R.  Co.  v. 
Peake,  87  Va.  130.  12  S.  E.  34S;  Bell 
V.  Farmville,  etc.,  R.  Co.,  91  Va.  104, 
20  S.  E.  942;  Harvey  v,  Skipwi.li,  16 
Gratt.  408;  Layne  v.  Ohio  River  R. 
Co.,  35  W.  Va.  438,  14  S.  E.  123;  Li:  i- 
ber  Co.  v.  Lance,  50  W.  Va.  640,  41  S. 
E.  128;  Bank  v.  Bank,  3  W.  Va.  386; 
Mahany  v.  Kephart,  15  W.  Va.  609; 
Blankenship  v.  Kanawha,  etc.,  R.   Co., 

43  W.  Va.  135,  27  S.  E.  355;  State  v. 
Thacker  Coal,  etc.,  Co.,  49  W.  Va.  143, 
38  S.  E.  539. 

Can  Not  Raise  Objection  in  Appel- 
late Court. — Where  the  appellants  ap- 
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peared  in  the  lower  court  and 
answered,  and  the  objection  that  they 
were  not  duly  summoned  is  for  the 
first  time  made  in  the  petition  for  ap- 
peal; this  was  too  late  to  raise  such 
objection.  "A  general  appearance 
waives  all  question  of  the  service  of 
process.  It  is  equivalent  to  personal 
service.  The  question  of  jurisdiction 
only  is  saved."  Moore  v.  Green,  90 
Va.  181,  17  S.  E.  872;  Atlantic,  etc., 
R.  Co.  V.  Peake,  87  Va.  130,  12  S.  E. 
348;  Pulliam  v,  Aler,  15  Gratt.  54.  See 
the  title  APPEAI^  AND  ERROR, 
ante,  p.  418. 

(4)   Defects  in  Process. 

In  GeneraL — A  general  appearance 
waives  any  defect  in  the  process,  and 
confers  jurisdiction  of  the  person. 
Giboney  v.  Cooper  (W.  Va.),  49  S.  E. 
939.  See  the  title  SUMMONS  AND 
PROCESS. 

**The  decisions  of  this  court  have 
uniformly  been,  that  an  appearance 
cures  any  defects  in  the  form  of  proc- 
ess." Williams  v.  Campbell,  1  Wash. 
153;  Layne  v,  Ohio  River  R.  Co.,  35 
W.  Va.  438,  14  S.  E.  123;  State  v. 
Thack-er  Coal,  etc.,  Co.,  49  W.  Va. 
142,  38  S.  E.  539;  Blair  v.  Henderson, 
49  W.  Va.  285.  38  S.  E.  552. 

Defect  in  Summons  or  Return. — A 
general  appearance  as  made  by  de- 
fendant on  the  return  day  of  the  sum- 
mons operated  as  a  waiver  of  any 
defect  in  the  summons  or  return,  if 
the  defect  complained  of  is  an  irregu- 
laity  only.  Blair  v.  Henderson,  49 
V/.  Va.  286,  38  S.  E.  552;  Layne  v. 
Ohio  River  R.  Co.,  35  W.  Va.  438,  14 
S.  E.  123;  Thorn  v.  Thorn,  47  W.  Va. 
4,  34  S.   E.  759. 

Appearance  waives  defects  in  the 
form  of  a  notice.  Winston  v.  Over- 
seers, 4  Call  357. 

In  the  case  of  Layne  v.  Ohio  River 
R.  Co.,  35  W.  Va.  438,  14  S.  E.  123 
(Syl.  point  2),  it  was  held  that,  "In 
order  to  take  advai  i^e  of  such  a  de- 
fect in  the  summons  or  return,  the  de- 
fendant must  appear  for  that  purpose 


only,  and  must  so  state  in  submitting 
the  motion.  If  he  appears  generally, 
whether  to  move  a  continuance,  or 
for  any  other  purpose,  he  will 
be  regarded  as  having  waived  all 
defects  in  the  writ  or  return." 
Thorn  v.  Thorn,  47  W.  Va.  4, 
34  S.  E.  759;  Bank  v.  Bank,  3  W. 
Va.  386;  Mahany  v,  Kephart,  15  W. 
Va.  609;  Blankenship  v.  Kanawha,  etc., 
R.  Co.,  43  W.  Va.  135,  27  S.  E.  355; 
State  V.  Thacker  Coal,  etc.,  Co.,  49 
W.  Va.  143,  38  S.  E.  539. 

If  we  notice  closely  the  decisions 
as  to  what  appearance  waives,  we  find 
discrepancy.  Some  say  that,  by  ap- 
pearance to  the  action  for  any  other 
purpose  than  to  take  advantage  of  the 
defective  execution  or  nonexecution  of 
process,  a  defendant  waives  objection 
to  "defective  execution  or  nonexecu- 
tion of  process,"  placing  himself  just 
as  he*  would  be  if  process  had  been 
properly  served  on  him.  This  state- 
ment would  not  make  him  waive  a 
fatal  defect  in  the  process,  but  only 
one  in  its  service.  Groves  v.  County 
Court,  42  W.  Va.  587,  26  S.  E.  460. 
Other  cases  go  further,  and  waive  both 
defect  in  writ  and  return.  Layne  v. 
Ohio  River  R.  Co.,  35  W.  Va.  438,  14 
S.  E.  123;  Blankenship  v,  Kanawha, 
etc.,  R.  Co.,  43  W.  Va.  135,  27  S.  E. 
355;  Harvey  v.  Skipwith,  16  Gratt.  410; 
Quesenberry  v.  People's  B.  &  S.  Ass'n, 
44  W.  Va.  512,  30  S.  E.  73. 

Cured  by  Pleading.— By  appearing 
and  pleading  to  the  action,  the  defend- 
ant waives  all  defects  in  the  process. 
Harvey  v.  Skipwith,  16  Gratt.  408;  At- 
lantic, etc.,  R.  Co.  V.  Peake,  87  Va. 
130,  12  S.  E.  348;  New  River  Mineral 
Co.  V.  Painter,  100  Va.  509,  42  S.  E. 
300;  Turberville  v.  Long,  3  Hen.  & 
M.  309;  Lumber  Co.  v.  Lance,  50  W. 
Va.  640,  41  S.  E.  128;  Layne  v.  Ohio 
River  R.  Co.,  35  W.  Va.  438,  14  S.  E. 
123. 

In  order  to  take  advantage  of  a  de- 
fect in  the  summons  or  return,  the 
defendant   must   appear   for  that   pur- 
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pose  only,  and  must  so  state  '  '  sub- 
mitting the  motion.  If  he  appears 
generally,  whether  to  move  a  continu- 
ance or  for  any  other  purpose,  he  will 
be  regarded  as  having  waived  all  de- 
fects in  the  writ  or  the  return.  Layne 
r.  Ohio  River  R.  Co.,  35  W.  Va.  438, 
14  S.  E.  123;  Thorn  v.  Thorn,  47  W. 
Va.  4,  34  S.  E.  759;  Bank  v.  Bank,  3 
W.  Va.  386;  Mahany  v.  Kephart,  15 
W.  Va.  609;  State  v.  Thacker  Coal  Co., 
49  W.  Va.  143,  38  S.  E.  539;  Blanken- 
ship  V.  Kanawha,  etc.,  R.  Co.,  43  W. 
Va.  135,  27  S.  E.  355;  Williams  v, 
Campbell,  1  Wash.  153. 

By  appearance  to  a  motion  against 
a  sheriff  and  his  securities,  under  §  5, 
ch.  121  of  the  W.  Va.  Code,  and  re- 
peated continuance  of  the  case  gen- 
erally, by  consent  of  parties,  the  de- 
fendants waive  any  objection  to  the 
notice,  because  not  served  in  time,  but 
they  do  not  thereby  preclude  them- 
selves from  moving  to  quash  the 
notice,  because  fatally  defective  on  its 
face.  Shepherd  v.  Brown,  30  W.  Va. 
13,  3  S.  E.  186;  Quesenberry  v.  Peo- 
ple's, etc.,  Ass'n,  44  W.  Va.  512,  30  S. 
E.  73. 

By  appearing  to  the  action  and  go- 
ing to  trial  on  the  merits,  the  defend- 
ants dispensed  with  a  more  formal 
service  or  return,  waived  any  objec- 
tion to  the  alleged  irregularity,  and 
can  not  now  raise  the  objection  for 
the  first  time  in  the  appellate  court. 
Cunningham  v.  Mitchell,  4  Rand.  189; 
Poling  V.  Johnson,  2  Rob.  255;  Cincin-^ 
nati,  etc.,  R.  Co.  v,  Wright,  50  W.  Va. 
655,  41  S.  E.  147. 

Special  Appearance  to  Contest  the 
Writ  and  Inquisition. — The  appear- 
ance after  the  inquisition  was  re- 
turned, and  contesting  merely  the 
writ  and  inquisition,  does  not  cure  the 
error  which  the  want  of  notice  of  the 
motion  in  the  first  instance  had  oc- 
casioned. Bernard  v.  Brewer,  2  Wash. 
79. 

Motion  for  Continuance. — Tn  the 
case  of  Harvey  v.  Skipwith,  16  Gratt. 


410,  it  was  held  that  "by  taking  or 
consenting  to  a  continuance,  the  de- 
fendant waives  all  defects  in  the  proc- 
ess. New  River,  etc.,  Co.  v.  Painter, 
100  Va.  509,  42  S.  E.  300;  Bell  v. 
Farmville,  etc.,  R.  Co.,  91  Va.  104,  20 
S.  E.  942;  Layne  v.  Ohio  River  R.  Co., 
35  W.  Va.  438,  14  S.  E.  123;  Thorn 
V.  Thorn.  47  W.  Va.  4,  34  S.  E.  759. 

Appearance  in  Justice's  Court  Waives 
Defects  on  Appeal. — A  defendant  who 
has  waived  all  objection  to  the  sum- 
mons and  return  in  the  justice's  court, 
by  appearing  there  and  submitting  to 
a  trial,  can  not  on  appeal  to  the  cir^ 
cult  court  take  advantage  of  any  defect 
in  the  writ  or  return,  either  by  motion 
to  quash  or  by  a  plea  in  abatement. 
Layne  v.  Ohio  River  R.  Co.,  35  W. 
Va.  438,  14  S.  E.  123. 

In  an  action  before  a  justice  of  the 
peace,  the  defendant,  not  having  en- 
tered a  special  appearance  before  the 
justice  for  the  purpose  only  (and  so 
stating  in  submitting  his  motion)  of 
quashing  the  writ  of  return,  can  not, 
on  appeal  to  the  circuit  court,  take 
advantage  of  any  defect  in  the  writ 
of  return,  either  by  motion  to  quash, 
or  by  a  plea  i»  abatement.  Layne  v. 
Ohio  River  R.  Co.,  35  W.  Va.  438.  14 
S.  E.  123;  Blankenship  v.  Kanawha, 
etc.,  R.  Co.,  43  W.  Va.  135,  27  S.  E. 
355;  Thorn  v.  Thorn,  47  W.  Va.  4, 
34  S.  E.  760.  See  the  title  APPEAL 
AND  ERROR,  ante,  p.  418. 

If  in  the  justice's  court  the  defend- 
ant appears  and  submits  two  motions 
simultaneously,  one  for  a  continuance, 
and  one  to  quash  the  return  on  the 
writ,  and  at  a  subsequent  day,  to  which 
the  case  has  been  continued,  he  ap- 
pears, and,  without  requiring  the  jus- 
tice to  act  upon  his  motion  to  quash, 
files  an  informal  plea  in  bar,  and  pro- 
ceeds to  trial,  he  will  be  deemed  to 
have  waived  his  objection  to  the  writ. 
Layne  v.  Ohio  River  R.  Co.,  35  W. 
Va.  438.  14  S.  E.  123. 

(5)    Change  of  Venue. 
Parties   to  a  suit  may  consent  that 
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the  suit  be  docketed  and  heard  in  a 
court  having  general  jurisdiction  of 
that  class  of  cases,  and  when  a  case 
has  been  removed  from  one  court  to 
another,  such  consent  in  the  later 
court  to  the  docketing  and  hearing  of 
the  case  is  a  waiver  of  the  jurisdiction 
of  the  court.  Bell  v,  Farmville,  etc., 
R.  Co.,  91  Va.  99,  20  S.  E.  942.  See 
the  title  VENUE. 

2*    With  Respect  to   Irregularities  in 
Pleadings  or  Other  Proceedings, 
a.     Commencement     or     Conduct     of 
Cause. 

Where  No  Issue  Made  Up.— This 
court  has  decided,  that  after  an  ap- 
pearance and  defense  made  upon  the 
merits  of  the  case,  the  unsuccessful 
party  shall  not  be  permitted  to  object 
to  any  part  of  the  proceedings  of 
which  in  an  earlier  stage  of  the  cause, 
and  before  the  trial  upon  the  merits, 
he  might  have  availed  himself;  as  in 
the  case  where  no  issue  has  been  made 
up.     Bernard  v.  Brewer,  2  Wash.  79. 

Motion  to  Quash  Affidavit  of 
Amount  Due  Plaintiff.— An  overruled 
motion  to  quash  an  affidavit  of  an 
amount  due  the  plaintiff  filed  with  a 
declaration  under  §  46,  ch.  125,  W.  Va. 
Code,  is  not  waived  by  a  further  ap- 
pearance to  the  action.  Connalley  v. 
Wallace  Co.,  51  W.  Va.  181,  41  S.  E. 
167. 

Want  of  Affidavit  to  Mandamus.— A 
petition  for  a  mandamus  is  not  veri- 
fied by  oath  or  affirmation,  but  the  de- 
fendant appeared  and  moved  the  court 
to  dismiss  the  rule  issued,  because  the 
court  had  no  jurisdiction  on  mandamus 
to  review  the  proceedings  of  a  board 
of  supervisors.  Held,  that  such  ap- 
pearance must  be  regarded  as  waiving 
the  want  of  affidavit  to  the  petition. 
Board,  etc.  v,  Minturn,  4  W.  Va.  300. 
See  the  title  MANDAMUS. 

Motion  to  Quash  an  Attachment. — 
The  right  to  move  to  quash  an  attach- 
ment on  the  ground  of  an  insufficient 
?ffidavit  is  not,  under  §  19,  ch.  106,  W. 
Va.   Code,  waived  by  appearance   and 


I  filing  an  answer.  Dulin  v.  McCaw, 
39  W.  Va.  721,  20  S.  E.  681.    See  the 

I  title  ATTACHMENT. 

I  Petition  Filed  by  Stranger. — A  peti- 
tion filed  by  a  stranger  to  a  cause,  ask- 
ing relief  against  a  defendant  therein 
on  new  matter  contained  in  such  peti-. 
tion,  must  be  filed  by  leave  of  court, 

I  must  make  such  defendant  a  party  to 
it,  and  process  to  answer  it  must  be 

i  served     on     such     defendant,     unless 

'  waived  by  appearance  or  otherwise. 
Fowler  v.  Lewis,  36  W.  Va.  112,  14  S. 
E.  447. 

Proceeding  to  Establish  Road. — 
Where  all  parties  interested  in  the  es- 
tablishment of  a  road  are  either  no- 
tified or  appear  and  waive  notice,  no 
objection  for  want  of  notice  can  be 
made.  Tench  v.  Abshire,  90  Va.  768, 
19  S.  E.  779. 

Entering  Final  Decree. — Where  a 
defendant  in  chancery  has  not  an- 
swered the  bill,  it  is  error  to  enter  a 
final  decree  against  him  without  the 
previous  service  of  a  decree  nisi,  and 
the  fact  of  his  appearance  before  com- 
missioners appointed  to  take  an  ac- 
count does  not  preclude  him  from 
making  this  objection.  Legrand  v. 
Francisco,  3  Munf.  83. 
b.   Defect  of  Parties. 

The  omission  of  a  necessary  party 
is  cured  by  the  voluntary  appearance 
of  such  party.  Moore  v.  Bruce,  85  Va. 
139,  7  S.  E.   195.     See  the  title  PAR- 

i  TIES, 
c   Pleading. 

Misnomers. — A  misnomer  in  a  jus- 
tice's summons  is  amendable,  and  is 
waived  and  cured  by  appearance  and 
plea  to  the  action.  Weimer  v.  Rector, 
43  W.  Va.  735,  28  S.  E.  716.  See  the 
title  PLEADING. 

Filing  Pleas  in  Bar.— The  appear- 
ance of  the  defendants,  and  the  putting 
in  pleas  in  bar  to  the  declaration,  is  a 
waiver  of  any  irregula-ity  at  rules. 
Simmons  v.  Trumbo,  9  W.  Va.  358. 

Motion  for  Judgment  under  §  3211. 
— On  a  motion  for  a  judgment  under 
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§  3211  of  the  Va.  Code,  after  the  de- 
fendant has  appeared  and  pleaded  to 
the  action,  he  can  not  move  to  dismiss. 
Harvey  v,  Skipwith,  16  Gratt.  414; 
§  3200  of  the  Code;  Morotock  Ins. 
Co.  V.  Pankey,  91  Va.  259,  21  S.  E. 
487.     See  the  title  MOTIONS. 

In  Attachment. — If  an  absent  de- 
fendant appear  and  answer  there  may 
be  a  personal  decree  against  him. 
Coleman  v.  Waters,  13  W.  Va.  278; 
O'Brien  v.  Stephens,  11  Gratt.  610; 
Mahany  v.  Kephart,  etc.,  R.  Co.,  15 
W.  Va.  609;  Wetherill  v.  McCloskey, 
28  W.  Va.  195;  Lumber  Co.  v.  Lance, 
50  W.  Va.  636,  41  S.  E.  128;  Fisher  v. 
March,  26  Gratt.  765.  See  the  title 
ATTACHMENT. 
8.    After  Special  Appearance. 

By  General  Appearance  Special  Ap- 
pearance Is  Abandoned. — A  defendant 
who  appears  specially  for  the  purpose 
of  objecting  to  the  service  of  sum- 
mons must  then  elect  to  either  rely 
on  such  objection  alone  or  waive  it  by 
going  into  trial  on  the  merits.  It  is 
specially  provided  in  the  statute  that 
trial  may  be  had  by  appearance  and 
consent  without  summons.  When, 
therefore,  a  defendant  appears  and  goes 
to  trial  on  the  merits  all  defects  in 
•and  the  objections  to  the  process 
should  thereby  be  deemed  to  be 
abandoned  and  waived.  By  making  a 
general  appear?ince  the  defendant 
abandons  his  prior  specific  appearance. 
In  some  states  the  just  rule  is  estab- 
lished that  there  can  be  no  special  ap- 
pearance for  if  the  defendant  has 
notice  sufficient  to  appear  and  raise 
technical  objections  he  has  notice 
sufficient  for  all  purposes.  Cincin- 
nati, etc.,  R.  Co.  V.  Wright,  50  W.  Va. 
655,  41  S.  E.  147. 

B.    SPECIAL. 

1.    With  Respect  to  Jurisdiction. 

It  is  well  settled  that  an  appearance 
on  a  motion  to  quash  as  attachment, 
because  of  irregular  execution  of 
process  is  not  an  appearance  to  the 
action  whereby  its  alleged  defects  are 


waived.  Petty  v.  Frick  Co.,  86  Va. 
503,  10  S.  E.  886;  Wynn  v.  Wyatt,  11 
Leigh  584;  Pulliam  v,  Aler,  15  Gratt 
62;  Hickam  v..  Larkey,  6  Gratt.  210; 
Chapman  v.  Maitland,  22  W.  Va.  346. 

The  only  appearance  on  the  part  of 
the  defendant  was  for  the  purpose  of 
asking  the  court  to  dismiss  the  suit 
because  the  defendant  had  not  been 
properly  brought  before  the  court,  and 
this  motion  was  its  proper  and  its 
only  remedy.  "To  say  that  such  an 
appearance  would  amount  to  a  waiver 
of  the  objection  would  be  to  say  that 
the  party  must  from  necessity  forfeit 
an  acknowledged  right  by  using  the 
only  means  which  the  law  affords  of 
asserting  that  right."  Hilton  v.  Con- 
sumers' Can  Co.,  103  Va.  260,  48  S.  E. 
899. 

Where  the  defendant  has  not  been 
properly  served  with  process  and  has 
not  entered  a  general  appearance  in 
the  cause,  but  has  appeared  for  the 
purpose  of  taking  advantage  of  the 
defective  service,  or  the  want  of  serv- 
ice of  process  he  does  not  waive  his 
right  to  do  so,  if  after  he  has  been 
denied  the  benefit  of  this  right  by 
the  judgment  of  the  court,  he  makes 
a  full  defense  to  the  action  or  suit. 
Chapman  v.   Maitland.  22  W.  Va.  345. 

Where  a  bill  is  filed  against  a  party 
as  a  nonresident,  and  process  is  never 
executed  on  him  by  personal  service, 
or  order  of  publication,  he  has  a  right 
to  object  in  an  answer  to  the  non- 
execution  of  process;  and  because  the 
answer  contains  a  full  answer  to  the 
bill,  the  party  can  not  be  held  to  waive 
that  part  of  it  which  insists  that  the 
court  can  not  proceed  until  process 
is  served.  Price  v,  Pinnell,  4  W.  Va. 
296. 

2.   After  General  Appearance. 

When  a  general  appearance  has  been 
entered  in  a  case,  and  pleadings  made 
up,  the  defendant  can  not  on  a  subse- 
quent day  of  the  court  be  permitted 
to  enter  a  special  appearance  for  the 
purpose    of    taking    advantage    of    de- 
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fective  process  or  defective  or  non- 
execution  thereof.  State  v.  Thacker 
Coal,  etc.,  Co.,  49  W.  Va.  140,  38  S.  E. 
539. 

If  a  defendant  to  a  suit  instituted 
before  a  justice  after  making  a  specific 
appearance  for  the  purpose  of  quash- 
ing a  fatally  defective  return  of  serv- 
ice of  summons,  enters  a  general  ap- 
pearance to  the  action,  proceeds  with 
the  trial  of  the  case  and  the  presenta- 
tion of  his  defense  and  on  judgment 
being  rendered  against  him,  appeals 
to  the  circuit  court,  he  thereby  cures 
the  defects  in  the  service  and  abandons 
his  specific  appearance  and  submits 
himself  to  the  jurisdiction  of  the  jus- 
tice and  the  court,  and  after  final 
judgment  rendered  against  him  by 
such  court  he  can  not  pro'- -Sit  the 
collection  of  the  same  because  of  the 
defective  return  of  the  summons.  Cin- 
cinnati, etc.,  R.  Co.  V,  Wright,  50  W. 
Va.    653,   41    S.    E.    147. 

Judgment  by  Default.— Where  a 
judgment   by  default   had    been     ren- 


dered by  the  court,  and,  when  set 
aside,  the  defendant  appeared  and 
pleaded  to  the  motion,  it  was  there- 
fore too  late  for  him  afterwards  to 
say  that  he  had  not  been  regularly 
brought  into  court.  Harvey  v,  Skip- 
with,  16  Gratt.  414;  §  3260,  Va.  Code; 
Morotock  Ins.  Co.  v.  Pankey,  91  Va, 
267,  21   S.   E.  487. 

VII.  Effect  on  Judgment  of 
Failure  of  Appearance. 

For  a  full  treatment  of  this  point, 
see  the  title  JURISDICTION.  See 
also,  the  titles  JUDGMENTS  AND 
DECREES;  SERVICE  OF  PROC- 
ESS. 

A^III.  Appearance  in  Particular 
Actions. 

See  the  specific  titles  throughout 
this  work  such  as:  ARBITRATION 
AND  AWARD;  ATTACHMENT; 
BASTARDY;  CONTEMPT;  MO- 
TIONS. 


Appellate  Court 

See  the  titles  APPEAL  AND  ERROR,  ante,  p.  418;  COURTS. 

Appellate  Jurisdiction. 

As  to  amount  in  controversy  necessary  to  give  the  supreme  court  jurisdiction, 
see  the  title  APPEAL  AND  ERROR,  ante,  p.  418. 


APPLIANCES.— See  generally,  the  title  MASTER  AND  SERVANT. 

In  Honaker  v.  Bd.  of  Ed.,  42  W.  Va.  170,  24  S.  E.  545,  it  was  held  that  the 
board  of  education  might  under  the  head  of  appliances  provide  for  the  school 
houses,  maps  and  charts,  but  it  must  be  made  to  appear  that  they  are  not  mere 
school  books  in  some  other  form  and  in  some  other  name.  The  court  said: 
"Appliance  is  anything  brought  into  use  as  a  means  to  effect  some  end.  An 
educational  appliance  is  something  necessary  or  useful  to  enable  the  teacher 
to  teach  the  school  children.  No  educational  means  of  imparting  instruction 
to  school  children  is  more  essential  than  the  proper  school  books;  therefore, 
according  to  the  argument  in  this  case,  it  is  the  duty  of  the  board  to  provide 
them.  But  no  one,  I  believe,  contends  for  the  conclusion  to  which  this  reason- 
ing leads  us.  There  must  be  some  additional  qualifying  restriction.  The 
appliance  must  be  something  like  a  blackboard,  map,  or  dictionary,  in  that  one 
or  two  may  be  enough  for  the  use  of  the  whole  school,  and  can  be  used  by  the 
teacher  in  giving  instruction  to  the  pupils."    See  also,  the  title  SCHOOLS. 


Application  of  Pa^^ments. 

See  the  title  PAYMENT. 

APPOINT— APPOINTMENT.— See  the  titles  POWERS;  PUBLIC  OFFI- 
CERS; WILLS. 

Appointment  and  Will  Distinguished. — In  Ocheltree  v.  McClung,  7  W.  Va. 
249,  it  is  said:  "A  will  is  a  disposition  by  a  competent  person  of  his  own  es- 
tate, interest,  or  right,  to  take  effect  at  his  death.  An  appointment  is  an  act 
done  by  one  person  upon  which  an  antecedent  provisionary  disposition  of  the 
property  of  another  is  to  take  effect  in  the  lifetime  or  at  the  death  of  the 
appointer.  An  appointment,  in  is  nature,  is  never  a  will.  By  the  operation  of 
a  will,  an  estate  passes  from  the  testator  to  the  devisee.  Upon  an  appointment, 
nothing  passes  from  the  appointer  to  the  appointee;  but,  in  case  of  a  bargain 
and  sale,  by  the  operation  of  the  deed  under  which  the  appointment  is  made, 
the  estate  passes  from  the  bargainor,  or  an  immediate  bargainee  for  his  own 
benefit  or  in  trust,  and  vests  in  the  appointee." 

Appointed. — Upon  a  question  of  sufficiency  of  the  commission  of  the  clerk, 
the  court  in  Dew  v.  Judges,  3  Hen.  &  M.  40,  said:  "Again,  it  is  said  that  this 
commission  is  insufficient,  as  it  only  uses  the  words  'is  appointed,'  and  omits 
the  usual  technical  words  *do  hereby  constitute  and  appoint,'  etc.  The  answer 
is,  that  this  is  esse^itially  equivalent;  and  in  3  Bac.  Abr.  387  (Gwil.  Edit.)  the 
words  dedi  et  concessi  are  said  to  amount  to  a  ^rant." 

Upon  the  question  of  whether  an  attorney  at  law  is  elected  or  appointed, 
the  court  in  Ex  parte  Faulkner,  1  W.  Va.  298,  says:  "Is  he  either  elected  or 
appointed?  The  term  'elected,'  generally  speaking,  imports  a  popular  election. 
The  term  appointed  excludes  that  idea  and  refers  the  office  or  trust  to  some 
other  source.  Every  officer  not  elected  may  well  be  said  to  be  appointed. 
Under  the  law  of  West  Virginia  the  attorney  general  of  the  state  and  a  pro.se- 
cuting  attorney  for  each  county  are  the  only  attorneys  who  are  elected.  Even 
there  it  is  their  peculiar  official  relation  to  the  public  and  not  their  office  as 
attorney  which  is  the  subject  of  election.  With  this  exception,  if  it  can  be 
called  one,  no  attorney  at  law  can  be  said  to  be  elected.  Is  he  appointed?  The 
law  requires  that  before  a  resident  lawyer  can  be  admitted  to  practice  he  must 
first  obtain  a  certificate  of  honest  demeanor;  that  he  is  over  the  age  of  twenty- 
one;  and  must  also  obtain  a  license  or  certificate  from  three  judges  that  he  is 
duly  authorized  to  practice  in  any  of  the  courts  of  this  state.  Is  not  this  an 
appointment?  It  is  a  license  or  permission  to  practice  law  without  which  he 
would  have  no  right  to  practice  it,  without  being  subjected  to  heavy  penalties. 
Is  not  this  appointment?  Quite  as  much  so  as  a  commission  from  the  governor, 
or  letters  patent  from  the  crown.  What  is  a  license  or  commission,  or  letters 
patent,  but  an  appointment?"    See  generally,  the  title  PUBLIC  OFFICERS. 

Appot  tionment  of  Rent. 

See  the  title  LANDLORD  AND  TENANT. 

Appraisement. 

See  the  titles  EXECUTORS  A^TD   ADMINISTRATORS;  TAXATION. 


APPRENTICES. 


Who  May  Bind. — A  father  may  bind 
his  infant  child  apprentice  by  inden- 
tures to  which  the  child  is  a  party,  but 
indentures  of  apprenticeship  executed 
by  the  father,  without  the  child's  con- 
currence, are  not  only  voidable,  but 
void.  Pierce  v.  Massenburg,  4  Leigh 
493;  State  v.  Reuff,  29  W.  Va.  751,  2 
S.  E.  801. 

And  overseers  of  the  poor,  under  a 
proper  order  of  a  county  court,  may 
bind  out  children  within  their  jurisdic- 
tion.    Brewer  v.  Harris,  5  Gratt.  285. 

Proceedings — Requirements  of  Stat- 
ute.— A  minor  can  only  be  bound  as 
an  apprentice  by  his  father,  or,  if  none, 
by  his  guardian,  or,  if  neither  father 
nor  guardian,  by  his  mother  with  the 
consent,  entered  of  record,  of  the 
county  court  of  the  county  in  which 
the  minor  resides  ;  or,  without  such 
consent,  if  the  minor  being  fourteen 
years  of  age  agree  in  writing  to  be  so 
bound,  or  unless  such  minor  be  found 
begging  in  such  county,  or  is  likely  to 
become  chargeable  thereto,  and.  if  not 
so  bound,  the  indentures  of  the  appren- 
ticeship are  void.  State  v.  Reuff,  29 
W.  Va.  751,  2  S.  E.  801.  See  Code  of 
Va.,  §  2581;  Code  of  W.  Va.,  p.  718. 

Under  Order  of  Court — Appeal. — 
And,  if  infants  are  bound  as  appren- 
tices pursuant  to  an  order  of  the  county 
court,  no  appeal  lies  from  such  order. 
Cooper  V.  Saunders,  1  Hen.  &  M.  413. 
See  Code  1887,  §  2581. 

Certiorari. — But,  where,  pursuant  to 
an  order  of  the  county  court,  infants 
are  bound  apprentices,  though  there 
be  no  appeal  from  such  order,  a  writ 
of  certiorari  lies  to  bring  up  the  record 
and  correct  the  proceedings.  Cooper 
V.  Saunders,  1  Hen.  &  M.  415. 

The  Contract — Parties — Remedies. — 
Where  the  indentures  of  apprentice- 
ship contain  covenants  by  the  master 
in  favor  of  the  mother  of  the  appren- 
tices, and  also  in  favor  of  the  appren- 


tices, but  the  latter  are  not  parties  to 
it.  it  is  valid,  and  the  remedies  will  be 
adapted  to  the  case.  Brewer  v.  Hairis^ 
5  Gratt.  285. 

Sufficient  Execution. — Where  the  or- 
der of  court  directs  a  child  to  be  bound 
out  by  the  overseers  of  the  poor,  and 
only  one  of  the  overseers  executes  the 
indenture  it  is  sufficient.  Brewer  v. 
Harris,  5  Gratt.  285. 

Binding  for  Shorter  Periods. — And, 
when  the  statute  directs  that  appren- 
tices shall  be  bound  out  till  they  are 
eighteen  years  of  age.  a  binding  out 
till  the  age  of  seventeen  is  valid. 
Brewer  v.  Harris,  5  Gratt.  285. 

Rights  and  Liabilities — Medical  At- 
tendance.— A  master  of  an  apprentice 
is  bound  to  pay  for  medical  attendance 
on  the  apprentice,  from  the  very  nature 
of  the  relation  between  master  and  ap- 
prentice; and  the  father  of  the  appren- 
tice is  only  bound  when  the  services 
have  been  rendered  at  his  instance. 
Easley  v.  Craddock,  4  Rand.  423. 

Enticing  Away. — Where  a  child  is 
apprenticed  without  its  concurrence, 
the  contract  being  void,  a  party  who 
entices  the  child  away  from  its  master 
is  not  liable  in  damages.  Pierce  v. 
Massenburg,  4  Leigh  493. 

Actions — Proper  Parties. — Covenant 
will  not  lie  in  the  name  of  the  ap- 
prentice on  the  indenture  of  ap- 
prenticeship entered  into  by  the  over- 
seers of  the  poor  without  any  previous 
order  of  court  for  binding  out  the  ap- 
prentice. Such  indenture  is  not  a 
statutory  deed,  and,  therefore,  covenant 
can  only  be  maintained  on  it  in  the 
name  of  the  overseers  who  are  parties 
to  it.  Bullock  V.  Sebrell,  6  Leigh  5G0; 
Poindexter  v.  Wilton,  3  Munf.  183. 

An  action  in  behalf  of  an  apprentice, 

upon*  his   indenture    of   apprenticeship, 

'  should  not  be  brought  in  the  name  of 

the    overseer   of   the   poor,    but   in   his 

own   name.      Poindexter   v.    Wilton,    3 
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Munf.  183;  Bullock  v,  Sebrcll,  6  Ircigh 
560. 
Quaere — Removal — Legal  Settlement. 

— If  the  apprentice  is  removed  out  of 
the  county  or  corporation  in  which  he 


and  bind  him  to  another  master;  and 
whether  an  apprentice  so  moved  ob- 
tains legal  settlement  in  the  county 
wherein  he  is  moved  by  remaining 
there  twelve  months  during  his  appren- 


was  bound,  can  the  court  thereof  direct  uiceship?     Cooper  v.  Saunders,  1  Hen. 
the  overseer  of  their  poor  to  send  for  I  &  M.  413. 

APPROPRIATE— APPROPRIATION.— See  AFFROXBTATE.  And  see 
generally,  the  titles  EMINENT  DOMAIN;  MUNICIPAL  CORPORATIONS; 
STATE;  STATUTES;  TAXATION. 

Appropriated.— In  Turpin  v.  Locket,  6  Call  159,  it  is  said:  "The  words, 
appropriated,  and  *for  the  use  of  the  minister  of  such  parish  and  his  successors 
in  all  times  hereafter,'"  in  the  act  of  1748,  are,  perhaps,  as  strong  as  could  be 
used  to  convey  a  property  to  a  body  corporate.  That  body  corporate  was  the 
minister  and  his  successors,  forever." 

Appropriation.— In  Shields  v.  Bennett,  8  W.  Va.  87,  it  is  said:  "In  the 
largest  sense  of  the  language,  the  making  of  an  appropriation  may  comprehend 
the  payment  of  the  money  set  apart.  But  whether,  strictly,  it  can  mean  this 
or  not,  the  appropriation  is  nothing,  in  effect,  without  the  means  of  obtaining 
the  payment.  The  appropriation  implies  the  means.  When,  in  the  title  of  an 
act,  an  appropriation  is  mentioned  as  its  object,  what  is  necessary  to  obtain  the 
payment  is  implied  as  indispensable  to  the  efficacy  of  the  appropriation." 

Damages  and  Appropriation  Distinguished. — In  Ohio  River  R.  Co.  v.  Ward, 
35  W.  Va.  481,  14  S.  E.  144,  it  is  said:  "In  Spencer  v.  Railroad  Co.,  23  W.  Va. 
407,  Judge  Green  points  out  that  the  constitution  of  this  state  most  carefully 
guards  the  property  of  its  private  citizens  against  the  exercise  of  the  right  of  emi- 
nent domain,  when  delegated  by  the  state  to  an  internal  improvement  company, 
except  under  the  conditions  prescribed  by  the  constitution  of  the  state,  and  that 
of  the  United  States.  He  points  out  the  distinction,  however,  which  the  phrase- 
ology of  the  constitution  establishes  between  the  actual  taking  of  private  property 
for  public  use,  and  the  merely  inflicting  of  damage  upon  it.  In  the  one  case;  that 
is,  where  the  property  is  actually  taken,  it  cannot  be  appropriated,  nor  used  by  the 
company  until  just  compensation  shall  have  been  paid,  or  secured  to  be  paid, 
to  the  owner.  This  restriction  against  appropriating  private  property  for  pub- 
lic use  until  compensation  has  been  paid  or  secured  does  not  apply  to  dania:4iug 
private  property,  as  to  which  just  compensation  is  guaranteed,  and  the  right 
of  an  inquisition  by  a  jury  of  twelve  freeholders;  but  such  compensation  must 
be  obtained  in  the  manner  prescribed  by  law,  and  need  not  necessarily  be 
either  paid  or  secured  before  the  work  of  internal  improvement  can  be  prose- 
cuted, and  the  injury  inflicted." 

Appropriation  of  Private  Property  for  Public 

Use, 

See  the  title  EMINENT  DOMAIN. 

APPROVAL. — Approval  and  Passage  Distinguished.— In  State  v.  Mounts,  nr> 
AV.  Va.  179,  14  S.  E.  409,  it  is  said:  "Our  constitution  carefully  distinguishes  \\\ 
its  phraseology  between  the  'passage'  of  a  law  and  its  approval  by  the  governor. 
It  nowhere  confounds  these  terms."    See  also,  the  title  STATUTES. 


Appro vers^  Doctrine  of. 

See  the  titles  ACCOMPLICES  AND  ACCESSORIES,  ante,  p.  74;  PARDON. 

APPROXIMATE. — "There  being  evidence  to  support  it,  it  was  not  error 
to  instruct  the  jury  in  this  case  that  'every  delegation  of  authority,  or  creation 
of  an  agency,  unless  the  extent  of  such  authority  or  agency  be  expressly  hm- 
ited,  carries  with  it  the  power  to  do  all  those  things  which  are  necessary, 
proper,  and  usual  to  be  done  in  order  to  effectuate  the  purpose  of  the  agency, 
and  embraces  all  the  approximate  means  necessary  to  accomplish  the  desired 
ends.*  The  word  approximate  in  the  instruction  is  not  more  comprehensive 
than  the  usual  and  more  suitable  word  'appropriate.'"  Riverview  Land  Co.  v. 
Dance,  98  Va.  239,  35  S.  E.  720. 

APPURTENANCES.— See  the  title  FIXTURES. 

The  term  appurtenances  has  acquired  a  peculiar  and  appropriate  meaning  and 
is  to  be  construed  according  to  such  meaning  having  due  reference  to  the  con- 
text and  to  the  connection  in  which  the  words  are  used.  Lewis  v.  Rosier,  16 
W.  Va.  342. 

Appurtenances  of  Tavern. — The  lessee  and  occupier  of  a  tavern  is  also  the 
occupier  under  the  same  lease  of  a  storehouse,  which,  however,  is  not  within 
the  curtilage  of  the  tavern,  nor  used  in  any  way  with  the  tavern:  Held,  the 
storehouse  is  not  a  part  or  an  appurtenance  of  the  tavern,  within  the  meaning 
of  the  statute  against  unlawful  gaming.  1  Rev.  Code,  ch.  147,  §  16.  To  make 
a  separate  house  an  appurtenance  of  a  tavern,  within  the  meaning  of  that  pro- 
vision, such  house  must  be  used  in  connection  with  the  tavern,  for  the  accom- 
modation of  guests,  as  part  of  the  tavern.  Com.  &  Sanders,  5  Leigh  751.  See 
generally,  the  title  GAMING. 

Crops. — The  crops  growing  at  the  time  of  the  testator's  death  were  held  not 
to  pass  under  the  word  appurtenances  in  a  will.    Shelton  v.  Shelton,  1  Wash.  53. 

ARBITRARILY.— In  State  v.  Sutf.n,  22  W.  Va.  778,  it  was  held  not  error 
for  the  court  after  correctly  instructing  a  jury  as  to  how  witnesses  may  be 
impeached,  to  say  to  the  jury  that  "it  is  neglect  of  the  juror's  oath  to  arbi- 
trarily disregard  the  evidence  of  a  witness.*'  The  court  said:  "The  jury  could 
not  have  been  mislead  by  being  told,  that  they  ought  not  arbitrarily  to  disre- 
gard the  testimony  of  a  witness.  They  could  not  have  misunderstood  the  court, 
after  what  it  had  just  said,  in  the  use  of  the  word  arbitrarily.  They  doubtless 
understood  it  to  mean,  'that  it  would  be  a  neglect  of  a  juror's  duty,  to  disregard 
the  evidence  of  a  witness  without  any  reason  therefor.'  If  there  was  no  reason 
for  disbelieving  the  witness,  of  course  the  juror  could  not  help  believing  his 
testimony,  and  if  under  these  circumstances  he  disregarded  his  testimony,  of 
course  he  acted  arbitrarily  and  was  not  properly  discharging  his  duty  as  a 
juror."    See  the  title  JURY. 

ARBITRARY  GOVERNMENT.— In  Kamper  v.  Hawkins,  1  Va.  Cas.  23,  it 
is  said:  "The  difference  between  a  free  and  an  arbitrary  government  I  take  to 
be  that  in  the  former  limits  are  assigned  to  those  to  whom  the  administration 
18  committed,  but  the  latter  depends  on  the  will  of  the  departments  or  some  of 
them.    Hence  the  utility  of  a  written  constitution," 
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ARBITRATION  AND  AWARD. 

L  Definitions  and  Distinctions,  688. 
II.  Agreement  to  Arbitrate,  689. 

A.  Whether  a  Bar  to  Action,  689. 

B.  Remedy  for  Breach,  690. 

ni.  Submission,  690. 

A.  Who  May  Make  a  Sabmission,  690. 

I.  Infants,  690. 

2    Attorneys,  690. 

3.  Partners,  690. 

4.  Executors  and  Administrators,  690. 

5.  Sheriff  Administering  Decedent's  Estate,  691. 

6.  Overseers  of  the  Poor,  691. 

7.  Municipal  Corporations,  691. 

8.  Heirs  and  Distributees,  691. 

9.  Submission  by  Husband  for  Wife,  691. 

10.  Right  of  Purchaser  of    Property  to  Submit    Controyerty  M  to 
Title,  691. 

II.  Submission  uf  Pending  Causes,  691. 

B.  What  May  Be  Submitted,  692. 

C.  Construction  of  Submission,  692. 

D.  Effect  of  Submission,  692. 

E.  Revocation  of  Submission,  693. 

IV.  Arbitration  Bond,  694. 
V.  Arbitrators  and  Arbitration  Proceeding,  m. 

A.  Who  May  Be  Arbitrator,  694. 

B.  Appointment  of  Substitute  by  Parties,  694. 

C.  Authority  and  Powers  of  Arbitrators,  694. 

D.  Duties  of  Arbitrators,  695. 
E    Notice  of  Hearing,  6%. 

F.  Conduct  of  Trial  or  Hearing,  696. 

G.  Time  of  Rehearing  Award,  698. 

VI.  Umpire  or  Third  Arbitrator,  69a 
VII.   \ward,  699. 

A.  Requisites,  699. 

1.  Conformity  to  Submission,  699. 

2.  Mutuality  and  Finality,  700. 

3.  Certainty,  701. 

4.  Necessity  for  Arbitrators  to  Join  in  Award,  701. 

5.  Sealing,  702. 

6.  Delivery,  702. 

B.  Validity,  702. 

1.  Fraud,  702. 

2.  Mistake,  702. 

a.  Mistake  of  Fact,  70^ 
b..Ma)ltakeAf  Lraw,  704. 

3.  Misconduct  of  Arbitrators,  705. 
C  Construction  of  Award,  705. 
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D.  HSfhct  of  Award,  706. 

1.  In  Geperal,  706. 

2.  UpoD  Whom  Binding.  706. 

3.  Whether  a  Lien  on  Real  Estate,  706. 

4.  Concluaiyeness,  707. 

5    Award  as  iCyid  nee,  708. 

E.  Reibubmiasion  by  C  .urt  for  Correction  of  Error,  708. 

F.  Enforcement  of  Award,  709. 

1.  In  General,  709. 

2.  Action  on  Award,  709. 

3.  Specific  Performance,  709. 

4.  Entry  of  Jud>;meut  on  Award,  710. 
6.  Impeachment  of  Award  710. 

1.  Exceptions  to  Award,  710. 

2.  Setting  Aside  Award,  711. 

Vni.  Pleading  Award  as  Defense  to  Action,  712. 
IX.  Action  on  Arbitration  Bond,  712. 
X.  Appeal  and  Review,  712. 

CROSS  REFERENCES.  ' 

See  the  titles  APPEAL  AND  ERROR,  ante,  p.  418;  REFERENCE. 
As  to  indictment  for  bribery  of  arbitrators,  see  the  title  BRIBERY. 


I.  Definitions  and  Distinctions.  | 

"Arbitration  is  a  process  of  settle-  j 
ment  of  controversies  allowed  by  the 
common  law,  and  favored  by  it  as 
tending  to  end  them  speedily  and 
cheaply.  It  is  expressly  allowed  by 
our  Code.  It  is  the  substitution  of  a 
tribunal  chosen  by  the  pa  ties  instead 
of  the  regular  courts  existing  by  law; 
but  that  tribunal  is  one  recognized  by 
law  as  a  legitimate  medium  for  the 
adjudication  of  contested  rights.  3 
Cyc.  581."  Turner  v.  Stewart.  51  W. 
Va.  499,  41  S.  E.  024;  Wamsley  v. 
Wamsley,  26  W.  Va.   45. 

Where  the  vendor  and  vendee  of 
land  selected  three  persons  to  ascer- 
tain and  fix  the  value  of  the  land,  ana 
to  certify  such  valuation,  it  was  held 
that  the  certificate  of  valuation  could 
not  be  considered  as  more  solemn, 
more  conclusive,  or  binding  upon  the 
parties  than  an  ordinary  award,  that  it 
was  but  an  award,  and  the  referees 
could  not  upon  principle,  be  consid- 
ered otherwise  than  as  arbitrators. 
Dickinson  v.  Railroad  Co.,  7  \V.  Va. 
390;  Pleasants  v.  Ross,  1  Wash.  156. 


Distinguished  from  Reference  to 
Commissioner. — A  reference  to  a  spe- 
cial commissioner  by  consent  of  par- 
ties to  make  a  report  of  matters  in 
controversy  in  a  suit  in  equity  is  not 
an  arbitration  proceeding,  and  the 
commissioner  is  not  to  be  regarded  as 
ait  arbitrator  nor  his  report  as  an 
awa  d,  and  it  may  be  set  aside  for  any 
cause  which  would  justify  the  court 
in  setting  aside  a  report  of  a  general 
commissioner  on  the  subject  who  has 
without  the  consent  of  parties  been 
directed  to  make  a  report.  Crislip  v. 
Cain,   19   W.   Va.   439. 

But  in  Duff  V.  Core,  27  W.  Va.  232, 
an  entry  was  made  in  two  cases,  one 
a  common-law  suit  and  the  other  a 
chancery  cause,  in  these  words:  "This 
day  by  consent  and  agreement  of  the 
parties  the  two  above  causes  are  re- 
fe.-red  to  a  commissioner  of  this  court, 
V. l:o  is  hereby  directed  to  make,  audit, 
settle  and  state  and  return  to  this 
court  at  the  next  term,  an  account  be- 
tween the  plaintiff  and  the  defendant, 
of  all  matters  contained  m  said  suits, 
and  said  commissioner'  is' to  hear  the 
parties    and    any    proper    evidence   of- 
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fered,  and  to  take  the  evidence  in 
writing  and  to  return  the  same  with 
his  report,  and  the  said  commissioner 
is  directed  to  give  the  parties  inter- 
ested ten  days'  notice  of  the  time  and 
place  of  executing  this  order,  and  such 
report  shall  be  entered  up  as  the 
judgment  of  this  court."  On  the  re- 
port of  the  commissioner  being  re- 
turned to  the  court,  it  was  held,  that 
it  was  an  award  and  should  be  so 
treated,  and  not  as  an  ordinary  report 
of  a  commissioner  in  chancery  subject 
to  such  exceptions  as  would  lie  to 
such  a  report  ordinarily. 

II.  Agreement  to  Arbitrate. 

A.    WHETHER    A    BAR    TO    AC- 
TION. 

Whether  an  agreement  to  submit  a 
matter  to  arbitrators  is  a  bar  to  ac- 
tion, is  dependent  upon  the  terms  of 
the  agreement.  While  courts  can  not 
be  ousted  of  their  jurisdiction  by 
agreement,  parties  may  by  contract 
lawfully  make  the  decision  of  arbitra- 
tors, or  of  any  third  person,  a  condi- 
tion to  a  right  of  action,  and  then  such 
decision  is  a  part  of  the  cause  of  ac- 
tion; and  until  the  decision  is  made 
the  courts  have  no  jurisdiction,  and 
therefore  can  not  be  said  to  be  ousted 
of  their  jurisdiction.  They  can  only 
be  said  to  be  so  ousted  when  an  in- 
dependent cause  of  action  does  or  will 
exist  which  itself  is  referred  to  arbi- 
tration. Kinney  v.  Baltimore,  etc., 
Relief  Ass'n,  35  W.  Va.  385,  14  S.  E. 
8:  Condon  v.  South  Side  R.  Co.,  14 
Gratt.    314. 

In  order,  however,  for  an  agree- 
ment to  arbitrate  to  be  a  bar  to  action 
it  must  appear  by  the  agreement  that 
the  parties  intended  that  the  arbitra- 
tion should  be  a  condition  precedent 
to  action.  It  can  not  be  doubted  that 
a  mere  provision  in  a  contract  that  all 
differences  arising  under  it  shall  be 
submitted  to  arbitrators,  thereafter  to 
be  chosen,  will  not  prevent  a  party  j 
from   maintaining   a   suit    in   the    first 


instance  in  a  court  to  enforce  his 
rights  under  the  contract.  Kinney  v, 
Baltimore,  etc..  Relief  Ass'n,  35  W. 
Va.  385,  14  S.  E.  8;  Condon  v.  South 
Side  R.  Co.,  14  Gratt.  314;  Corbin  v. 
Adams,.  76  Va.  61;  Rispn  v.  Moon,  91 
Va.  384,  22  S.  E.  165;  Turner  v, 
Stewart,  51  W.  Va.  499,  41  S.  E.  924. 

Where  a  contract  provided  that 
work  in  construction  of  a  railroad 
should  be  inspected  and  received  by 
the  engineer,  and  the  amount  of  the 
work  and  all  disputes  touching  the 
same  should  be  determined  by  him, 
and  his  decision  should  be  final,  with- 
out further  appeal,  it  was  held  that  the 
contract  was  obligatory,  but  did  not 
prevent  suit  in  a  court.  Condon  i\ 
South  Side   R,  Co.,  14   Gratt.  314. 

A  cargo  of  prunes  were  sold  under 
a  written  agreement  containing  the 
following  stipulations:  "Settlement, 
by  seller's  sight  draft  upon  buyer  with 
documents  attached;  draft  payable 
upon  arrival  of  goods  and  delivery  of 
bill  of  lading:  buyer  to  be  allowed  to 
inspect  goods  before  paying  draft; 
seller  not  liable  for  any  portion  un- 
delivered if  caused  by  failure  of  cr  )ps, 
destruction  of  packing  house,  or  other 
unavoidable  casualties;  all  disputes  to 
be  arbitrated  in  the  usual  way; 
award  to  be  final  and  binding;  final  re- 
jection by  arbitrators  on  account  of 
quality  or  condition  to  cancel  the 
agreement  without  damage  to  either 
party."  It  was  held  that  if  the  pur- 
chaser, after  inspecting  the  goods,  re- 
jected them  v/itbout  submitting  the 
question  of  qualiJiy  tc  arbitration,  the 
seller  under  the  terms  of  the  contract, 
might  receive  back  the  goods  without 
being  liable  for  c^amrge  under  the  con- 
tract on  j^ccount  of  the  quality  of  the 
goods.  Baer,  etc..  Grocer  Co.  v.  Pack- 
ing Co.,  42  W.  Va.  359,  26  S.  E.  191. 

Whether  Declaration  Must  Aver 
Compliance  with  Agreement. — In  an 
Action  on  an  insurance  policy,  it  is 
sufficient  under  Va.  Code,  §  2415,  if 
the    declaration    refers    to    the    policy 
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and  alleges  in  general  terms,  the  per* 
formance  of  all  its  conditions  and  the 
violations  of  none  of  its  prohibitions; 
and  it  is  not  necessary  that  it  should 
allege  that  there  had  been  an  award, 
although  the  policy  provides  tljat  no 
suit  shall  be  sustainable  until  after  an 
award.  Tilley  v,  Connecticut  Fire  Ins. 
Co.,  86  Va.  811,  11  S.  E.   120. 

B.    REMEDY  FOR  BREACH. 

The  only  remedy  for  a  breach  of  or 
refusal  to  comply  with  the  terms  of 
an  agreement  to  arbitrate  is  by  an 
action  at  law  for  damages,  the  meas- 
ure of  recovery  being  the  costs  and 
expenses  incurred,  unless  there  is  a 
bond  or  penalty  in  the  nature  of  liqui- 
dated damages.  Corbin  v.  Adams,  76 
Va.  58;  Rison  v.  Moon,  91  Va.  384,  22 
S.  E.  165. 

Specific  performance  of  the  agree- 
ment can  not  be  decreed.  Corbin  v, 
Adams,  76  Va.  58;  Rison  v.  Moon,  91 
Va.   384,  22  S.   E.   165. 

III.  Submission. 

A.    WHO  MAY  MAKE  A  SUBMIS- 
SION. 
1.   Infants. 

An  infant  by  reason  of  his  general 
inability  to  make  a  valid  contract,  ex- 
cept for  necessaries,  does  not  possess 
the  requisite  legal  capacity  to  make  a 
valid  submission  to  arbitration.  A 
submission  by  an  infant,  even  though 
with  an  adult,  is  not  binding  on  either 
party  and  it  should  not  be  sanctioned, 
even  though  the  submission  is  by  rule 
of  court,  and  the  award  in  his  favor. 
Britton  v.  Williams,  6  Munf.  453. 
8.    Attorneys. 

An  attorney  at  law  as  such  has  no 
inherent  authority,  before  or  after  the 
institution  of  a  suit,  to  make  an  agree- 
ment in  pais,  to  submit  his  clients' 
cause  to  arbitration,  though  if  his 
clients  are  adults  he  may  consent  in 
open  court  to  submit  their  cause  to 
arbitration  and  they  will  be  bound^ 
thereby.  McGinnis  v,  Curry,  13  W. 
Va.  29. 


3.  Partners. 

One  partner  has  no  authority  by 
virtue  of  the  partnership  relation,  to 
bind  his  copartner  by  an  agreement 
to  submit  claims  or  transactions 
growing  out  of  the  partnership  busi- 
ness to  arbitration,  but  the  partner 
who  makes  such  agreement  is  bound 
thereby,  and  the  agreement  is  valid 
and  binding  between  the  parties 
thereto.  Wood  v.  Shepherd,  2  Pat. 
&  H.  442;  Fletcher  v.  Pollard,  2  Hen. 
&  M.  544. 

Where  a  claim  by  a  party  against  a 
firm  was  submitted  to  arbitration,  and 
only  one  of  the  two  members  of  the 
firm  was  a  party  to  the  submission,  the 
fact  that  other  partner  was  not  a 
party  to  the  submission  was  no  ob- 
jection to  the  award,  as  he  was  not 
bound  by  it,  but  only  the  party  who 
agreed  to  the  submission.  Forrer  v. 
Coffman,  23  Gratt.  871;  Fletcher  v. 
Pollard,  2  Hen.   &  M.   544. 

4.  Executors  and  Administrators. 

Executors  and  administrators,  or 
other  fiduciaries,  by  virtue  of  their  of- 
fice, have  authority  to  submit  to  arbi- 
tration any  matter  in  controversy 
touching  the  estate  of  their  intestate; 
and  the  award  made  in  pursuance  to 
such  submission  binds  the  estate. 
Wheatley  v.  Martin,  6  Leigh  62;  Mer- 
rit  V.  Smith,  6  Leigh  486;  Nelson  v. 
Cornwell,  11  Gratt.  724;  Wamsley  v. 
Wamsley,  26  W.  Va.  45. 

But  where  an  executor  makes  an 
improvident  submission  to  arbitration 
and  injustice  results  to  the  estate 
thereby,  he  is  liable  as  for  a  devas- 
tavit. Wheatley  v.  Martin,  6  Leigh 
62;  Merrit  v.  Smith,  6  Leigh  486;  Nel- 
son V.  Cornwell,  11  Gratt.  724. 

Where  an  executor  made  an  im- 
provident submission  to  arbitration,  as 
to  part  of  his  testator's  property  which 
had  been  specifically  bequeathed,  and 
the  result  of  the  submission  being  that 
the  property  was  left  in  his  hands  as 
his  own  property  he  being  compelled 
to  pay  for  it,  the  legatee  was  held  not 
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precluded  by  the  award  from  recover- 
ing the  specific  property.  Nelson  v. 
Corn  well,  11   Gratt.  724. 

Where  a  submission  is  made  by  rule 
of  court,  and  a  party  to  the  submission 
dies,  the  suit  may  be  revived  by  the 
personal  representative  of  the  party, 
and  the  cause  may  be  proceeded  in 
without  any  new  submission.  Wheat- 
ley  V.  Martin,  6  Leigh  62. 

5.  Sheriff    Administering    Decedent's 
Estate. 

A  deputy  sheriff  to  whom  the  ad- 
ministration of  a  decedent's  estate  has 
been  committed,  has  no  authority  to 
submit  to  arbitration  a  suit  revived  in 
the  name  of  the  sheriff  as  administra- 
tor, to  which  the  deceased,  in  his  life- 
time, was  a  party.  Thompson  v. 
Thompson,   6  Munf.   514. 

6.  Overseers  of  the  Poor. 

The  overseers  of  the  poor  are  a 
body  corporate  capable  of  maintain- 
ing a  suit,  and  a  submission  of  a  claim 
by  them  to  arbitration  is  valid  and 
binding.  Chapline  v.  Overseers,  7 
Leigh  231. 

7.  Municipal   Corporations. 

A  submission  to  arbitration  by  a 
municipal  corporation  under  authority 
of  special  legislation  is  valid.  Gas  Co. 
V.  Wheeling,  8  W.  Va.  320. 

8.  Heirs  and  Distributees. 

Where  some  of  several  heirs  or  dis- 
tributees submit  their  interests  to  arbi- 
tration, the  submission  and  award 
made  in  pursuance  thereof  are  binding 
on  them,  so  far  as  their  interests  are 
concerned.  Smith  v.  Smith,  4  Rand. 
95;   Boyd  v,  Magruder,  2  Rob.  761. 

9.  Submission  by  Husband  for  Wife. 

A  deed  of  marriage  settlement,  con- 
veying "all  the  lands,  slaves,  goods, 
chattels  and  property"  of  the  wife,  in- 
cludes her  choses  in  action;  so  that  a 
sum  of  money  due  to  the  wife  before 
the  marriage  will  not,  when  recovered, 
belong  to  the  husband,  but  to  the 
trustees  for  the  uses  specified  in  the 
deed.     In  such  case,  therefore,  a  sub- 


mission to  arbitration  of  a  contro- 
versy concerning  a  debt  to  the  wife, 
being  made  by  the  debtor  with  the 
husband,  is  void,  as  relating  to  a  sub- 
ject not  in  their  power  to  control. 
Wilcox  V.  Hubard,  4  Munf.  346.  See 
the  titles  HUSBAND  AND  WIFE; 
MARRIAGE    SETTLEMENTS. 

10.  Right  of  Purchaser  of  Property  to 
Submit  Controversy  as  to  Title. 

Where  a  dispute  arises  between  a 
purchaser  of  property  and  a  third 
party  as  to  the  ownership  of  the 
property,  the  purchaser  can  not  sub- 
mit the  matter  to  arbitration  without 
authority  from  the  vendor  to  do  so; 
and  if  he  does  make  such  submission 
without  authority,  he  has  no  remedy 
against  the  vetidor  where  the  award  is 
made  against  him.  Dust  v,  Conrod,  5 
Munf.    411. 

11.  Submission  of  Pending  Causes. 

A  submission  to  arbitration  of  a 
controversy  pending  in  a  suit  not 
joined  in  by  all  interested  in  that  con- 
troversy is  void  as  to  those  not  joined 
in  the  submission.  Turner  v.  Stewart, 
51  W.  Va.  494,  41   S.   E.  924. 

"If  parties  to  a  pending  suit  enter 
into  a  submission  to  arbitration,  all 
those  who  are  of  record  parties  to  the 
suit  must  unite  in  the  submission, 
whether  they  are  really  interested  or 
nominal  parties  only.  2  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  619.  A  submission  to 
arbitration  of  a  pending  suit,  without 
the  consent  of  all  parties  thereto 
whose  interest  may  be  affected  by  the 
awards,  is  irregular  and  void.  3  Cye. 
603.  An  award  can  have  no  effect  to 
establish  rights  or  duties  in  favor  of 
or  against  persons  not  parties  to  the 
submission.  3  Cyc.  688.  The  rule  is, 
that  an  award  can  not  be  enforced 
either  by  or  against  a  stranger  to  the 
submission;  nor  can  he  avail  himself 
of  it  as  a  defense.  2  Am.  &  Eng.  Ency. 
L.  804."  Turner  v.  Stewart,  51  W.  Va. 
502,  41    S.    E.   924. 

Proceedings  to  Establish  County 
Road.— No  easement  in  land  which  has 
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been  established  as  a  public  road  can 
be  acquired  by  subsequent  arbitration 
proceedings  between  the  original 
owner  and  the  mover  of  the  proceed- 
ings to  establish  such  road,  to  which 
the  public  is  no  party.  On  R/s  mo- 
tion the  county  court  established  a 
public  road  through  B/s  land.  B. 
appealed.  By  consent  the  appeal  was 
dismissed.  The  circuit  court,  at  a 
later  term,  made  an  order  referring 
the  question  of  the  road  and  dam- 
ages to  arbitration.  The  award  vas 
entered  up,  at  a  term  still  later,  as  the 
order  of  the  circuit  court.  AfterwarJs 
a  railway  company  injured  the  road- 
way, and  R.,  claiming  he  had  acquired 
an  easement  therein  by  virtue  of  said 
o  der,  sued  said  company  for  damages 
for  the  injury.  Held,  the  dismission 
of  the  appeal  ended  the  jurisdiction  of 
the  circuit  court  over  the  case.  The 
award  entered  as  the  judgment  of  that 
court,  even  had  it  had  jurisdiction, 
could  not  confer  on  R.  any  right  in 
the  road,  which  was  a  public  highway. 
R.  had  no  cause  of  action  for  the  in- 
jury against  the  company.  Norfolk, 
etc.,  R.  Co.  V.  Rasnake,  90  Va.  170, 
17   S.   E.  879. 

B.    WHAT  MAY  BE  SUBMITTED. 

Boundary  Lines. — Parties  may  agree 
by  parol  to  settle  by  arbitration  the 
dividing  line  between  their  lots  of 
land,  and  an  award  made  in  pursuance 
of  a  submission  for  that  purpose  will 
bind  the  parties,  although  the  arbi- 
trators make  a  parol  award,  where  the 
submission  does  not  require  the  award 
to  be  in  writing.  Miller  v.  Miller,  99 
Va.  125,  37  S.  E.  792. 

Controversy  in  Which  Default  Judg- 
ment Has  Been  Rendered. — After 
judgment  by  default  has  gone  against 
the  defendant  and  a  writ  of  inquiry 
of  damages  has  been  awarded,  a  sub- 
mission to  arbitration  may  be  made 
by  the  parties  to  the  action  without 
setting  aside  the  judgment  by  default, 
and  the  submission  is  valid.  Sutton  v. 
Dickinson,   9   Leigh   142. 


Cause  Pending  in  Supreme  Court. — 

A  cause  pending  in  the  supreme  court 
of  appeals,  may  under  the  statutes  (ch. 
108,  W.  Va.  Code)  of  this  state,  be 
submitted  by  a  consent  order  to  arbi- 
tration, and  the  judgment  of  the  arbi- 
trators may  be  entered  up  as  the 
decree  of  court;  or  the  parties  to  the 
suit  may  by  an  agreement  in  pais  sub- 
mit a  cause,  pending  in  the  supreme 
court  of  appeals,  to  arbitration,  and 
agree  that  their  award  may  be  entered 
up  as  the  decree  of  the  court;  and  it 
may  be  so  entered.  McGinnis  v. 
Curry,   13   W.   Va.   29. 

C.  CONSTRUCTION  OF  SUBMIS- 
SION. 

In  construing  a  submission  to  arbi- 
tration regard  is  principally  to  be 
paid  to  the  intention  of  the  parties. 
Courts  are  very  liberally  inclined  to- 
wards the  submission  of  matters  to 
arbitration  and  a  fair  and  liberal  con- 
struction of  the  submission  is  to  be 
adopted  without  too  great  verbal  ac- 
curacy. The  court  will  reject  insen- 
sible words  and  endeavor  to  uphold 
the  submission  according  to  the  in- 
tention of  the  parties.  Wheeling  Gas 
Co.  V.  Wheeling,  8  W.  Va.  320.  Sec 
post,  "Construction  of  Award."  VII,  C. 

D.  EFFECT  OF  SUBMISSION. 

Though  consent  of  parties  can  not 
give  ju'^isdiction  to  a  court  of  equity, 
yet,  after  an  injunction  grantel  im- 
properly, if  the  parties  refer  all  mat- 
ters in  difference  between  them  in  that 
suit  to  certain  arbitrators  mutually 
chosen,  consenting  that  their  award 
may  be  made  the  decree  of  the  court, 
such  consent  is  binding,  the  whole 
case,  including  the  question  of  law, 
being  thereby  transferred  to  the  arbi- 
trator. Brickhouse  v.  Hunter,  4  Hen. 
&  M.  363. 

The  submission  to  arbitration  of  a 
pending  suit,  operates  as  a  release  of 
all  errors  up  to  the  time  the  submis- 
sion was  made.  Ligon  v.  Ford,  5 
Munf.   10. 

In  an  action  of  ejectment,  brought 
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against  the  person  in  possession,  the 
landlord  of  such  person  may  come  in 
and  be  allowed  to  defend  the  action 
under  §  5,  ch.  131,  Va.  Code  of  1873, 
whether  the  actual  relation  of  lessor 
and  lessee  exists  between  them  or 
not;  and  this  will  be  permitted  even 
where  the  plaintiff  and  defendant  in 
possession  have  submitted  the  matters 
between  them  to  arbitration,  an 
award  made  in  favor  of  the  plaintiff, 
and  a  rule  awarded  against  the  defend- 
ant in  possession  to  show  cause  why 
the  award  should  not  be  entered  as 
the  judgment  of  the  court  against 
him.     Hanks  v.  Price,  32   Gratt.  107. 

E.  REVOCATION  OF  SUBMIS- 
SION. 

Virginia  Rule. — In  the  absence  of 
statute  upon  the  subject,  it  is  the  well 
established  rule  that  either  party  may 
withdraw  from  an  agreement  to  arbi- 
trate a  cause  of  action,  at  any  time 
before  the  award  is  made,  and  the 
only  remedy  afforded  the  aggrieved 
party  is  an  action  at  law  for  damages 
for  breach  of  the  agreement  to  sub- 
mit. Rison  V,  Moon,  91  Va.  384,  22  S. 
E.  165;  Corbin  v.  Adams,  76  Va.  CI; 
Long  V.  Long,  5  Call  431. 

After  the  arbitrators  have  acted  and 
rendered  an  award  the  case  is  very 
different.  Their  decision  is  binding 
upon  the  parties,  and  can  be  su.'cess- 
fully  impeached,  only  upon  grounds 
which  would  invalidate  any  other  judg- 
ment. Corbin  v.  Adams,  76  Va.  61; 
Rison  V,  Moon,  91  Va.  384,  22  S.  E. 
165. 

Testator  willed  his  property  to  four 
of  his  ten  children.  These  four  had 
claims  against  his  estate  for  services, 
and  their  consent  to  an  order  vacating 
the  will  given  upon  condition  that 
their  claims  be  paid  out  of  the  estate. 
The  amount  was  to  be  ascertained  by 
three  disinterested  persons  selected 
by  the  parties.  The  arbitration  did 
not  occur,  because  the  parties  did  not 
agree  on  the  arbitrators,  mainly  by 
the  fault  of  others  than  the  claimants. 


The  latter  then  considering  the  agree- 
ment ended,  and  the  order  vacating 
the  will  a  nullity,  filed  their  bill  ask- 
ing for  an  issue  devisavit  vel  non.  The 
verdict  was  for  the  will.  It  was  ap- 
proved, and  the  agreement  was 
annulled  by  the  court.  It  was  held 
that  the  will  being  established,  and 
the  claimants  being  the  only  devisees 
and  owners  of  the  estate,  there  was 
nothing  to  arbitrate,  and  the  cpurt  did 
right  in  annulling  the  agreement  in 
order  to  terminate  the  litigation.  Cor- 
bin V,  Adams,  76  Va.  58. 

West  Virginia  Rule. — Under  ch.  108, 
Code  of  W.  Va.,  an  agreement  to  sub- 
mit a  controversy  to  arbitrators,  which 
provides  that  the  award  shall  be  en- 
tered as  the  judgment  of  the  court, 
can  not  be  revoked  by  a  party  with- 
out leave  of  such  court.  Stiringer  v. 
Toy,  33  W.  Va.  86,  10  S.  E.  26. 

A  submission  to  arbitration  of  an 
existing  controversy  entered  in  court, 
or  by  agreement  out  of  court  provid- 
ing that  the  award  shall  be  enterc<i  as 
the  judgment  or  decree  of  ihe  ccurt, 
is  not  revocable,  except  by  the  court, 
and  will  bar  a  suit  upon  the  demand 
submitted.  Turner  v.  Stewart,  51  W. 
Va.   493,  41   S.   E.   924. 

Where  an  order  is  made  by  consent 
in  a  justice's  court,  submitting  the  mat- 
ttr  in  controversy  to  arbitration,  th« 
submission  is  not  revocable  except  by 
c-Jer  of  the  justice,  und^r  the  statute, 
and  !hat  submission  is  a  bar  to  a 
second  suit  for  the  same  cause.  A 
plea  of  such  submission  to  arbitration, 
filed  in  a  subsequent  action  in  a  cir- 
cuit court  on  the  same  cause  of  action, 
must  be  in  abatement,  not  in  bar,  and 
comes  too  late  after  pleas  in  bar  have 
been  filed.  Riley  v.  Jarvis,  43  W.  Va. 
43,  26  S.  E.  366. 

Setting  Aside  Order  of  Submission. 
—Where  a  case  has  been  submitte'l 
to  arbitration  under  a  rule  of  court, 
and  the  .order  is  subsequently  set 
aside  on  qiotion  of  one  of  the  parties, 
and  it   appears    on    the   face    of '  the 
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record  that  all  of  the  parties  were 
present  and  no  objection  was  made, 
although  not  made  by  consent,  the  ap- 
pellate court  must  presume  that  the 
order,  so  setting  aside  the  submission, 
was  properly  made.  Pendleton  v.  Bar- 
ton, 4  W.  Va.  496. 

IV.  Arbitration  Bond. 

Where  a  bond  submitting  a  certain 
matter  to  arbitration  is  indorsed,  upon 
a  disagreement  of  the  arbitrators,  by 
the  obligor,  by  which  indorsement  he 
agrees  that  the  arbitrators  shall  choose 
an  umpire,  and  binds  himself  under  his 
s'gnature  and  seal  to  abide  by  tie 
award,  the  indorsement  is  to  be  con- 
sidered as  a  part  of  the  bond,  upon 
which  as  a  whole,  an  action  of  debt 
may  be  maintained.  Price  v.  Kyle,  9 
Gratt.  247;  Shermer  v.  Beale,  1  Wash. 
11.  As  to  actions  on  arbitration  bonds, 
see  ^ost,  "Action  on  Arbitration 
Bond,"  IX. 

V.  Arbitrators  and  Arbitration 
Proceedings. 

A.    WHO  MAY  BE  ARBITRATOR. 

Party  Known  to  Be  Partial  before 
Appointment. — Parties  who  really  in- 
tend to  have  their  rights  decided  by 
impartial  judges  are  entitled  to  insist 
that  all  of  the  arbitrators  shall  be  im- 
partial. But  if  they  are  content  to 
submit  questions  in  controversy  to 
those  who  are  known  to  have  formed 
and  expressed  opinions  upon  the  sub- 
ject matter,  or  who  are  known  to  have 
partialities  and  prejudices  ior  or 
against  the  respective  parties,  an 
award  made  by  such  arbitrators  is 
binding.  Wheeling  Gas  Co.  v.  City 
of  Wheeling,   5   W.   Va.   448. 

Partisanship  in  an  arbitrator  in 
favor  of  the  party  selecting  him  will 
be  sufficient  ground  for  disqualifica- 
tion, unless  both  parties  select  par- 
tisans. Wheeling  Gas  Co.  v.  Wheel- 
ing,  5   W.   Va.  448. 

Party  Who  Expressed  Opinion  be- 
fore  Appointment. — ^The   fact   that   an 


arbitrator,  before  his  appointment  as 
arbitrator,  expressed  his  opinion  as  to 
the  merits  of  the  controversy,  is  not 
sufficient  to  invalidate  the  award, 
where  there  is  no  evidence  that  the 
party  selecting  him  knew  that  he  had 
expressed  such  an  opinion.  Wheeling 
Gas  Co.  V.  Wheeling,  5  W.  Va.  448. 

Prior  service  of  an  arbitrator  in  a 
similar  capacity  does  not  render  hiro 
incompetent,  or  invalidate  an  award 
in  which  he  joined,  in  the  absence  of 
evidence  showing  that  he  was  preju- 
diced. VanWinkle  v.  Insurance  Co., 
55   W.  Va.   287,   47   S.   E.   82. 

B.  APPOINTMENT    OF    SUBSTI- 
TUTE BY  PARTIES. 

Where  an  order  is  entered  in  court 
with  consent  of  parties,  submitting  s'l 
matters  in  difference  to  two  arbitrators 
and  their  umpire,  and  at  the  trial  of 
the  case  before  the  arbitrators  there 
is  indorsed  on  the  order  an  agreement 
by  all  the  parties  to  change  the  sub- 
mission by  adding  the  name  of  a 
third  arbitrator,  the  decision  of  two 
to  be  final,  and  erasing  the  clause  in 
regard  to  the  umpire,  and  the  case  is 
heard  before  these  three  arbitrators 
and  an  award  returned,  the  award  is 
binding  on  the  parties.  State  v.  Raw- 
son,   25  W.  Va.   23. 

If,  pending  a  suit,  the  parties  by  an 
order  of  court  submit  the  matter  in 
controversy  to  arbitrators,  whose 
award  is  to  be  made  the  judgment  of 
the  court,  and  afterwards,  by  an  agree- 
ment under  seal,  appoint  a  substitute 
for  one  of  them,  agreeing  that  an 
award,  to  be  made  by  the  remaining 
referees  and  said  substitute,  shall  be 
entered  as  the  judgment  of  the  court, 
the  award  may  be  so  entered  without 
any  previous  order  of  the  court  con- 
firming the  appointment  of  the  sub- 
stitute. Manlove  v.  Thrift,  5  Munf. 
493. 

C.  AUTHORITY    AND    POWERS 
OF  ARBITRATORS. 

Coextensive  with  Submission. — Arbi- 
trators have  no  power    except     those 
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which  are  delegated  to  them  in  the 
st'bniibsion.  Their  award  must,  there- 
fore, be  limited  to  such  matters  as  are 
submitted  to  them,  and  if  they  exceed 
the  limit  of  the  submission,  they  act 
without  authority,  and  in  the  assump- 
tion of  powers  not  delegated.  Ship- 
man  V.  Fletcher,  82  Va.  601;  Dunlap 
V.  Campbell,  5  W.  Va.  195;  Provi- 
dence Ins.  Co.  V.  Board  of  Ed.,  49  W. 
Va.  360,  38  S.  E.  679;  Pollock  v. 
Sutherlin,  25   Gratt.   80. 

Where  arbitrators  exceed  the  au- 
thority conferred  upon  them  by  the 
submission,  their  award  is  void,  unless 
the  excess  can  be  separated  from  the 
part  which  is  within  the  submission. 
Martin  v.  Martin,  12  Leigh  495;  Moore 
V.  Luckess,  23  Gratt.  160;  Lynchburg, 
etc..  Asylum  v.  Ford,  25  Gratt.  566; 
Swann  v.  Deem,  4  W.  Va.  368;  Dunlap 
V.  Campbell,  5  W.  Va.  195;  Austin  v. 
Clark,  8  W.  Va.  236;  Pollock  v. 
Sutherlin,  25  Gratt.  80. 

When  an  umpire  or  arbitrator  ex- 
ceeds his  authority,  the  effect  of  his 
act  is  the  same,  whether  it  was  done 
consciously  or  by  mistake,  as  in  either 
case  his  award  is  void.  Ins.  Co.  v. 
Board  of  Education,  49  W.  Va.  360, 
38  S.  E.  679.  The  award  is  invalid, 
even  though  he  may  have  supposed, 
and  it  may  be  true  in  point  of  fact, 
that  the  parties  would  be  benefited 
by  such  excess  of  authority,  unless 
they  confirmed  it  afterwards.  Pol- 
lock V.  Sutherlin,  25  Gratt.  89. 

Authority  to  Award  Damages. — 
Upon  a  bond  given  by  a  deputy  sheriff, 
to  indemnify  and  save  harmless  the 
high  sheriff,  the  arbitrators  are  justi- 
fied in  allowing  all  damages  which  the 
high  sheriff  has  actually  sustained 
which  may  be  reduced  to  a  money 
value,  but  they  can  not  allow  mere 
speculative  damages,  such  as  for  trou- 
ble, anxiety,  etc.  Halcomb  v.  Flour- 
noy,  2  Call  433. 

Duration  of  Authority. — The  dura- 
tion as  well  as  the  extent  of  the  au- 
thority of  the  arbitrator  is  limited  and 


controlled  by  the  submission.  Where 
there  is  a  stipulation  in  the  submis- 
sion as  to  the  time  within  which  the 
award  shall  be  made,  it  must  be  made 
within  that  time.  But  the  parties  to 
the  submission  may  either  expressly 
or  impliedly  extend  the  time  of  making 
the  award.  Consent  to  such  extension 
is  implied  when  the  parties  after  the 
time  has  elapsed  proceed  with  the  ar- 
bitration without  objections.  Mathews 
V.  Miller,  25  W.  Va.  817. 

Termination  of  Authority. — As  soon 
as  the  award  is  made  the  authority  of 
the  arbitrators  is  gone,  and  they  are 
functus  officio.  They  have  no  power 
to  change  an  award  after  it  is  made 
and  if  they  attempt  to  do  so  effect 
may  be  given  to  it  in  its  original  form. 
Rogers  v.  Corrothers,  26  W.  Va.  238. 

Delegation  of  Authority. — The  au- 
thority of  an  arbitrator  can  not  be  dele- 
gated. Shipman  v.  Fletcher,  82  Va. 
601,  wherein  the  arbitrators  appointed 
other  persons  to  examine  the  accounts 
and  vouchers  in  the  case,  and  adopted 
their  conclusions  without  examining 
the  vouchers  themselves  and  it  was 
held  that  the  award  was  void. 

D.    DUTIES  OF  ARBITRATORS. 

Must  Be  Impartial. — Arbitrators  are 
called  upon  to  execute  a  joint  trust 
and  ought  to  look  impartially  at  the 
true  merits  of  the  matter  submitted 
to  their  judgment,  without  reference 
to  the  manner  in  which  the  charge  has 
been  placed  upon  them.  In  no  case 
can  they  become  an  advocate,  or  act 
as  agent,  for  the  party  appointing 
them.  Wheeling  Gas  Co.  v.  City  of 
Wheeling,  5  W.  Va.  448. 

It  is  not  a  conscientious  intent  to 
be  honest,  on  the  part  Of  the  arbitra- 
tor, nor  his  conviction  that  he  is  so, 
that  can  suffice.  His  external  action 
will  be  subjected  to  scrutiny,  and  if 
these  do  not  satisfactorily  bear  the 
test  the  award  will  be  invalid.  There 
may  be  ample  misconduct  in  a  legal 
sense  to  make  the  court  set  aside  an 
award,  even  where  there  is  no  ground 
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for  imparting  the  slightest  improper 
motives  to  the  arbitrators.  Wheeling 
Gas  Co.  V,  City  of  Wheeling,  5  W. 
Va.  448;  Insurance  Co.  v.  Board  of 
Education,  49  W.  Va.  386,  38  S.  E. 
679. 

Must  Act  Uprightly. — An  award  of 
arbitrators  will  be  set  aside  on  the 
ground  of  circumstances  in  their  con- 
duct, amounting  to  misbehavior  though 
not  to  corruption,  and  resulting  in  in-  I 
justice  to  one  of  the  parties.  Lee  v.^ 
Patillo,  4  Leigh  436;  Dawson  v.  Wins- 
low,  Wythe  114;  Shipman  v.  Fletcher, 
82  Va.  601. 

E.   NOTICE  OF  HEARING. 
Duty  of   Notifying   the   Parties.— It 

is  a  well  established  rule  that  no  judi- 
cial tribunal  can  adjudicate  the  rights 
of  parties  unless  such  parties  are  noti- 
fied of  the  proceedings  and  have  an 
opportunity  to  be  present.  This  rule 
is  as  applicable  to  a  proceeding  before 
arbitrators  as  well  as  before  any  other 
tribunal.  Shipman  v.  Fletcher,  82  Va. 
601;  Miller  v.  Kennedy,  3  Rand.  2; 
Boring  v.  Boring,  2  W.  Va.  297;  Mc- 
Cormick  v.  Blackford,  4  Gratt.  133; 
Dickinson  v.  Railroad  Co.,  7  W.  Va. 
390. 

Where  arbitrators  decide  the  mat- 
ters referred  to  them,  in  the  absence 
of  the  parties  in  interest,  or  theii 
agents  or  attorneys,  or  without  having 
given  them  notice  of  the  time  and 
place  of  their  proceedings,  it  is  gener- 
ally such  misconduct  as  will  warrant 
a  court  of  equity  in  setting  aside  the 
award,  at  the  instance  of  either  party 
materially  interested,  who  did  not  have 
notice,  and  was  absent,  unless  such 
party  has  waived  notice.  Dickinson  v. 
Railroad  Co.,  7  W.  Va.  390. 

Notice  Where  Submission  Is  by  Act 
of  Parties. — If  notice  of  the  time  and 
place  of  making  an  award  be  neces- 
sary, the  defendant  in  an  action  on 
the  award,  where  the  submission  is  by 
act  of  the  parties,  can  not  avail  himself 
of  the  want  of  it,  nor  can  he  avail  him- 
self   of    any    other    extrinsic    circum- 


stances whatever;  his  only  relief  in 
such  case  is  in  a  court  of  equity.  This 
rule  does  not  apply  where  the  sul.nis- 
sion  is  by  order  or  rule  of  court.  Miller 
V,  Kennedy,  3  Rand.  2. 

Notice  in  Case  of  Adjournment. — If 
arbitrators  can  not  complete  the  mat- 
ters referred,  on  the  day  fixed  by  the 
submission,  they  may  adjourn  from 
day  to  day,  until  the  hearing  and 
award  is  complete;  and  if  the  parties 
in  interest  were  notified  of  the  orig- 
inal meeting  and  did  not  attend,  it  is 
not  necessary  to  give  notice  of  the 
continuance.  Boring  v.  Boring,  2  W. 
Va.  297. 

Must  Not  Decide  in  Absence  of  Par- 
ties. — Hearing  and  deciding  the  cause 
in  the  absence  of  the  parties  and  with- 
out notice  to  them  of  the  time  of  the 
hearing  is  such  misconduct  on  the 
part  of  the  arbitrators  as  will  vitiate 
their  award.  Tate  v.  Vance,  27  Gratt. 
571;  McCormick  v.  Blackford,  4  Gratt. 
133;   Shipman  v.  Fletcher,  82  Va,  601. 

F.      CONDUCT     OF     TRIAL     OR 
HEARING. 
Necessity  for  Parties  to  Be  Present. 

— Hearing  and  deciding  in  the  absence 
of  a  party  who  has  expressed  a  wish 
to  be  present  at  the  trial  and  who  has 
informed  the  arbitrators  that  he  has 
papers  which  will  throw  light  on  the 
controversy,  is  such  misconduct  on  the 
part  of  the  arbitrators  as  will  invali- 
date the  award.  McCormick  v.  Black- 
ford, 4  Gratt.  133. 

Excluding  one  of  the  parties  from 
the  trial  and  permitting  the  other  to 
be  present,  or  excluding  both  parties 
and  allowing  one  of  them  to  be  repre- 
sented at  the  trial  by  his  agent  is  such 
misbehavior  as  will  invalidate  the 
award.  Shipman  v.  Fletcher,  82  Va. 
601. 

Where  one  of  the  parties  to  a  sub- 
mission induces  the  arbitrators  to  hear 
evidence  and  decide  the  case  in  the 
absence  of  the  other  party  in  interest, 
the  award  will  not  be  allowed  to  stand. 
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because  of  the  misbehavior  of  the  ar- 
bitrators. Tate  V,  Vance,  27  Gratt.  571, 
and  foot-note;  McCormick  v.  Black- 
ford, 4  Gratt.  133;  Jenkins  v.  Liston,  13 
Gratt.  535. 

But  where  the  parties  have  received 
notice  of  the  time  and  place  of  the 
hearing  of  the  case,  and  have  not  ap- 
peared, the  arbitrators  are  the  judges 
as  to  whether  it  is  proper  to  proceed 
in  their  absence;  and  they  may  always 
do  so  unless  there  is  some  understand- 
ing express  or  implied,  to  tlie  con- 
trary.   Boring  v.  Boring,  2  W.  Va.  297. 

Necessity  of  Hearin£  Evidence  of 
Both  Parties. — An  award  made  on  ex 
parte  evidence  is  invalid.  Thus  where 
the  defendant  refused  to  submit  his 
case  or  his  evidence  because  the  ar- 
bitrators had  refused  to  act  and  had 
only  been  induced  to  act  upon  the  re- 
quest of  the  plaintiff,  and  the  arbitra- 
tors rendered  an  award  in  the 
plaintiffs  favor  upon  his  ex  parte  evi- 
dence, this  was  held  sufficient  to  in- 
validate the  award.  Graham  v.  Pence, 
6  Rand.  529. 

Receiving  evidence  of  one  party 
without  the  knowledge  of  the  other  is 
erroneous,  and  will  invalidate  the 
award.  Tate  v,  Vance,  27  Gratt.  571; 
Jenkins  v,  Liston,  13  Gratt.  535. 

Admission  of  Improper  Evidence. — 
Arbitrators  should  not  admit  improper 
evidence,  and  if  they  do  their  award 
is  thereby  invalidated,  and  this  is  true 
even  though  they  say  that  their  opin- 
ions were  formed  before  such  evidence 
was  received.  McAlister  v,  McAlister, 
1  Wash.  193;  Jenkins  v,  Liston,  13 
Gratt.  535. 

If  upon  a  reference  by  rule  of  court, 
the  arbitrators  admit  improper  evi- 
dence, such  as  testimony  of  one  of  the 
parties,  or  his  wife,  the  other  party 
ought  to  be  permitted  by  the  court 
to  prove  the  fact;  and  being  proved, 
the  court  ought  to  set  aside  the  award, 
and  direct  a  trial  by  jury.  McAlister 
V.  McAlister,  1  Wash.  193. 

But    where    arbitrators   are   selected 


in  part  because  of  their  high  legal  at- 
tainments, it  will  be  presumed  by  the 
court  that  all  improper  testimony  >^as 
discarded  from  their  consideration  in 
making  their  decisions.  Bassett  v, 
Cunningham,  9  Gratt.  684. 

Refusing  to  Hear  Proper  Evidence. 
— Where  arbitrators  unreasonably  re- 
fuse to  hear  competent  witnesses  of- 
fered by  either  party  this  will  vitiate 
their  award.  Fluharty  v,  Beatty,  22 
W.  Va.  698;  Ligon  v.  Ford,  5  Munf. 
10. 

Where  evidence  is  offered  at  a  trial 
before  arbitrators,  impeaching  the 
credit  of  witnesses  who  have  been  al- 
lowed to  testify,  the  evidence  should 
be  received.  And  if  they  refuse  to 
hear  the  evidence  this  is  such  misbe- 
havior as  will  render  the  award  in- 
valid.   Ligon  V.  Ford,  5  Munf.  10. 

Where  arbitrators  unreasonably  re- 
fuse to  hear  competent  witnesses  of- 
fered by  either  party  this  will  vitiate 
the  award.  Fluharty  v.  Beatty,  22  W. 
Va.  698;  Ligon  v.  Ford,  5  Munf.  10. 

But  where  a  party  fails  to  appear 
or  present  his  evidence  it  can  not  be 
said  that  the  arbitrators  rejected  ma- 
terial evidence.  Thus  if  in  a  suit  to 
set  aside  an  award  because  the  arbitra- 
tors refused  to  receive  or  hear  evi- 
dence, it  appears  from  the  record  that 
plaintiff  had  full  notice  of  the  meetings 
of  the  arbitrators,  and  was  called  upon 
several  times  by  one  of  the  arbitrators 
during  the  work  of  the  arbitrators,  to 
whom  the  plaintiff  furnished  some  brlls 
to  be  used  in  evidence  and  said  he  had 
further  evidence  which  he  desired  to 
present,  but  failed  to  appear  before 
the  arbitrators  or  offer  any  further 
evidence,  the  arbitrators  can  not  be 
held  to  have  refused  to  hear  or  con- 
sider his  evidence.  Van  Winkle  v. 
Insurance  Co.,  55  W.  Va.  286,  47  S.  E. 
82. 

Opening  Case  to  Hear  Evidence.— 
The  opening  of  the  case  for  further 
evidence  at  the  instance  of  one  of  the 
parties,   after  it   has   been  closed   and 
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the  case  submitted,  is  primarily  a  mat- 
ter in  the  discretion  of  the  arbitrators 
and  not  of  strict  legal  right;  and  un- 
less they  plainly  err  in  the  exercise 
of  that  discretion  and  it  clearly  appears 
that  injustice  has  been  done  thereby, 
the  court  should  not  set  aside  their 
award  for  that  reason.  Tennant  v. 
Divine,  24  W.  Va.  388. 

Allowing  a  Party  to  Write  the 
Award.— Though  the  simple  fact  that 
one  of  the  parties  to  the  submission 
wrote  the  award,  in. the  absence  of  the 
other,  who  was  not  notified  of  the 
time  and  places  of  the  arbitrators  pro- 
ceeding to  make  their  award,  may  not, 
of  itself,  be  sufficient  to  invalidate  the 
award,  still  it  may  be  considered  un- 
explained, as  affording  just  ground  for 
suspicion  and  criticism.  But  where 
such  party,  in  such  case,  wrote  the 
award,  and  so  wrote  it  that  it  is  ma- 
terially erroneous  and  deceptive,  in  his 
favor,  and  the  arbitrators  did  sign  it, 
as  written,  a  court  of  equity  may  set 
aside  the  award.     Dickinson  v.  R.  Co., 

7  W.  Va.  392. 

Allowance  of  Sct-Off.— Where,  a  ref- 
erence to  arbitration  in  a  pending 
action  of  assumpsit  in  which  the  de- 
fendant had  pleaded  nonassumpsit 
and  filed  a  notice  of  set-oflf  submitted 
all  matters  of  difference  between  the 
parties  in  that  suit,  but  the  ground  on 
which  the  set-off  was  claimed,  merely 
entitled  the  defendant  to  an  action  for 
unliquidated  damages,  it  was  held  that 
as  the  set-off  would  not  have  availed 
upon  trial  of  the  issue  in  court,  the 
arbitrator  did  right  to  refuse  to  allow 
it  for  that  reason.  Harrison  v. 
Wortham,  8  Leigh  296;  Moore  v. 
Luckess,  23  Gratt.  160;  Swann  v. 
Deem,  4  W.  Va.  368;  Austin  v.  Clark, 

8  W.  Va.  236. 

G.  TIME  OF  RETURNING  AWARD. 

Where  a  submission  provided  that 
an  award  should  be  made  on  or  before 
Oct.  1,  1872,  otherwise  the  agreement 
to  submit  should  become  inoperative 
and  void,  and  the  submission  took  place 


and  the  award  was  returned  Aug.  6, 
1872,  but  was  resubmitted  to  the  arbi- 
trators in  order  that  they  might  cor- 
rect the  mistake  therein  by  order  of 
the  court  it  was  held  that  the  corrected 
award  returned  after  Oct.  1,  1872,  was 
not  void.  Henley  v.  Menefee,  10  W. 
Va.  771. 

"Nor  does  it  make  any  difference 
that  the  arbitrators  were  limited  by 
the  terms  of  the  submission  to  the 
1st  day  of  October,  1872,  because  the 
arbitrators  had,  in  fact,  made  their 
award  before  that  date,  but  having 
made  a  clear  mistake  by  omitting  an 
item  of  account,  which  they  intended 
to  have  deducted,  and  were  under  the 
impression  they  had  deducted,  it  was 
not  the  making  of  an  award,  but  the 
correcting  one  that  had  been  made 
within  the  limited  time.  But  without 
now  deciding  the  question,  as  it  is 
not  necessary  in  this  case,  I  am  of 
opinion,  that  under  the  statute  the 
court  could  have  enlarged  the  rule  by 
extending  the  time,  had  the  arbitra- 
tors been  unable  to  have  made  the 
award  within  the  time  designated  by 
the  submission.  W.  Va.  Code,  ch.  108, 
§  2."  Henley  v.  Menefee,  10  W.  Va. 
780. 

VL  Umpire  or  Third  Arbitrator. 

Nature  of  Umpire's  Duty. — An  um- 
pire is  a  person  whom  two  or  more 
arbitrators  select  under  authority  of 
the  parties  to  the  submission.  His 
function  is  to  decide  the  controve^'sy 
which  the  arbitrators  had  been  unable 
to  decide.  He  is  not  to  act  in  con- 
junction with  them  but  as  a  substitute 
for  them.  He  is,  as  it  were,  a  sole 
arbitrator  with  the  same  duty  of  hear- 
ing the  whole  case  de  novo,  that  would 
have  devolved  upon  him,  had  he  been 
originally  appointed  alone.  Rogers  v. 
Corrothers,  26  W.  Va.  245;  Rison  v. 
Berry,  4  Rand.  275;  Bassett  v,  Cun- 
ningham, 9  Gratt.  684. 

Time  of  Appointment  of  Umpire. — 
Where  the  submission  contains  no  spe- 
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cial  provision  as  to  time,  the  umpire 
may  be  chosen  before  the  arbitrators 
enter  upon  the  hearing.  They  need 
not  wait  until  the  time  Hmif^d  for  the 
making  of  the  award  has  expired. 
Rogers  v.  Corrothers,  26  W.  Va.  238; 
Rison  V.  Berry,  *  Rand.  280. 

Umpire  Must  Hear  the  Evidence  De 
Novo. — Where  an  umpire  is  called  in 
to  act,  upon  the  disagreement  of  the 
arbitrators,  it  i^  necessary  to  give  no- 
tice of  the  apoointment  of  the  umpir'* 
to  the  parties  in  interest  and  give  them 
an  opportunity  to  produce  evidence  be- 
fore the  umpire  or  third  arbitrator.  It 
is  not  legal  for  the  umpire  to  derive 
his  knowledge  from  the  arbitrators  in 
absence  of  the  parties  in  interest.  The 
case  must  be  reheard  by  the  umpire. 
Coons  V.  Coons,  95  Va.  434,  28  S.  E. 
885. 

Umpire  May  Differ  from  Both  Arbi- 
trators.— Where  matters  are  referred 
to  two  arbitrators  by  order  of  court, 
and  in  case  of  their  disagreement,  to 
their  umpire,  and  there  is  a  disagree- 
ment between  the  arbitrators,  and  the 
whole  matter  is  <iecided  by  the  um- 
pire, his  decision  is  valid  and  conclu- 
sive though  he  differs  from  both 
arbitrators.  Bassett  v.  Cunningham,  9 
Gratt.  684. 

Joint  Award  by  Umpire  and  Arbi- 
trators.— Where  a  submission  is  made 
of  all  matters  in  diflPerence  in  a  pending 
suit  to  two  persons  and  such  umpire 
as  they  shall  choose,  their  award  to 
be  made  the  judgment  of  court,  a  joint 
awa^d  by  the  arbitrators  and  umpire 
is  valid.     Rison  v.  Berry,  4  Rand.  275. 

Decision  by  Umpire  before  Time 
Appointed. — Where  parties  entered 
into  an  arbitration  bond,  referring  a 
certain  matter  in  dispute  to  arbitra- 
tors, who  were  to  make  their  award 
by  a  certain  day,  and  if  they  should 
not  agree,  to  the  umpire  chosen  by 
them;  upon  which  the  arbitrators  find- 
ing that  they  could  not  agree,  chose 
an  umpire,  who  made  his  umpirage 
before  the  day  appointed  for  the  arbi- 


trators to  make  their  award,  such  um- 
pirage was  held  to  be  good.  Richards 
V.   Brockenbrough,  1   Rand.  449. 

Evidence  to  Show  Signature  to  Be 
That  of  Umpire.— Although  an  award 
does  not  state  that  a  third  person  who 
signed  it  has  been  chosen  by  the  arbi- 
trators as  umpire,  yet  this  fact  may  be 
proved  by  extrinsic  evidence.  If  the 
third  person  who  signed  the  award  be 
a  mere  stranger,  this  would  not  vitiate 
the  award.  Rison  v.  Berry,  4  Rand. 
275. 

VII.  Award. 

A.   REQUISITES. 

1.    Conformity  to  Submission. 

General  Rule. — It  is  a  well  estab- 
lished rule  that  awards  conform  to  the 
submission  to  arbitration;  and  awards 
which  do  not  conform  to  the  submis- 
sion are  void.  Taylor  v.  Nicolson,  1 
Hen.  &  M.  67;  Wood  v.  Shepherd,  2 
Pat.  &  H.  442;  Moore  v.  Luckess,  23 
Gratt.  160;  Dunlap  v.  Campbell,  5  W. 
Va.  195;  Austin  v.  Clark,  8  W.  Va. 
236;  Pollock  v.  Sutherlin,  25  Gratt.  80; 
Shipman  v.  Fletcher,  82  Va.  601;  In- 
surance Co.  V.  Board  of  Education,  49 
W.  Va.  360,  38  S.  E.  679;  Martin  v, 
Martin,  12  Leigh  495;  Lynchburg,  etc.. 
Asylum  v.  Ford,  25  Gratt.  560;  Swann 
V.  Deem,  4  W.  Va.  368. 

Presumption  Favors  Award. — But 
upon  the  question  whether  an  award 
is  within  the  terms  of  the  submission, 
all  fair  presumptions  shall  be  made  in 
favor  of  the  award;  and  if,  on  any  fair 
presumption,  the  award  may  be 
brought  within  the  submission,  it 
should  be  sustained.  Pollock  v.  Suth- 
erlin, 25  Gratt.  78;  Richards  v.  Brock- 
enbrough, 1  Rand.  449;  Coons  v. 
Coons,  95  Va.  438,  28  S.  E.  885;  Arm- 
strong V.  Armstrongs,  1  Leigh  491; 
Ross  V.  Overton,  3  Call  309;  Morris 
V.  Ross,  2  Hen.  &  M.  408;  Head  v. 
Muir,  3  Rand.  122;  Bassett  v.  Cunning- 
ham, 9  Gratt.  684. 

An  award  which  inaccurately  re- 
quires   the    surety    in    the    arbitration 
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bond  to  pay  money  as  well  as  the 
principal,  will  nevertheless  be  sus- 
tained; such  clause  will  only  be  re- 
garded as  surplusage.  Richards  v. 
Brockenbrough,  1  Rand.  449;  Taylor 
V,  Nicolson,  1  Hen.  &  M.  67. 

Although  the  bond  of  submission 
states  that  "divers  disputes  have 
arisen"  and  the  arbitrators  render  an 
award  for  one  matter  only,  yet  the 
award  will  be  good,  unless  it  appears 
that  something  else  was  in  dispute  be- 
tween the  parties.  Horrel  v.  McAlex- 
ander,  3  Rand.  94. 

Where  the  Excess  Is  Separable. — 
Where  an  award  settles  matters  which 
are,  and  other  matters  which  are  not, 
within  the  submission,  the  court  may 
reject  the  excess,  and  render  judgment 
on  so  much  of  the  award  as  is  within 
the  submission  if  it  can  be  separated. 
Martin  v.  Martin,  12  Leigh  495;  Lynch- 
burg, etc.,  Asylum  v.  Ford,  25  Gratt. 
566;  Moore  v.  Luckess,  23  Gratt.  160; 
Taylor  v.  Nicolson,  1  Hen.  &  M.  67; 
Pollock  V.  Sutherlin,  25  Gratt.  89; 
Morris  v.  Morris,  9  Gratt.  637;  Swann 
V.  Deem,  4  W.  Va.  368;  Dunlap  v. 
Campbell,  5  W.  Va.  195;  Austin  v. 
Cla-k,  8  W.  Va.  236. 

Set-0£f. — Where  a  pending  action  of 
assumpsit  is  submitted  to  arbitration, 
with  no  account  of  set-off  filed  with 
the  plea,  the  arbitrators  can  not  allow 
the  defendant  to  prove  a  set-off,  be- 
cause this  is  not  within  the  submis- 
sion; and  if  they  do  allow  it  the  award 
is  erroneous.  Swann  v.  Deem,  4  W. 
Va.  368;  Austin  v.  Clark,  8  W.  Va. 
236;  Moore  v.  Luckess,  23  Gratt.  160. 

Where  Submission  Is  Restrained  by 
Prior  Agreement. — In  Clarke  v.  Reins, 
12  Gratt.  98,  an  order  of  reference  was 
made  in  a  pending  action  of  ejectment, 
by  which  all  matters  in  difference  be- 
tween the  parties  were  submitted  to 
arbitration.  But  this  order  was  made 
in  pursuance  of  an  agreement  in  writ- 
ing under  seal,  between  the  same  par- 
ties, to  refer  the  single  question  of  the 
value  of  the  land  in  controversy;  the 


defendants  agreeing  to  give  the  plain- 
tiffs for  the  land,  the  price  fixed  upon 
it  by  the  arbitrators.  It  was  held,  that 
the  order  of  reference  was  to  be  con- 
strued with  regard  to  the  agreement, 
and  therefore,  an  award  which  only 
fixed  the  value  of  the  land  was  in  ac- 
cordance with  the  submission  and 
valid. 

2.   Mutuality  and  Finality. 

An  award  to  be  binding  must  be 
mutual.  An  award  directing  perform- 
ance or  p.ocurement  of  an  act  by  a 
stranger  is  void — at  least  in  that  re- 
spect— and,  when  a  party  can  not 
enforce  an  award  in  the  particulars  in 
which  it  operates  in  his  own  favor,  he 
can  not  be  concluded  by  it  in  those 
respects  in  which  it  operates  against 
him.  Turner  v,  Stewart,  51  W.  Va. 
503,  41  S.  E.  924. 

An  award  must  have  mutuality  in 
its  effect.  If  it  will  not  avail  one 
party  to  his  benefit,  it  will  not  bind 
him  to  his  prejudice  in  favor  of  an- 
other. An  award  does  not  avail  or 
bind  a  stranger.  Turner  v.  Stewart, 
51  W.  Va.  494,  41  S.   E.  924. 

But  it  has  been  said  that  the  doc- 
trine requiring  awards  to  be  mutual,  in 
the  sense  in  which  it  was  formerly 
understood,  is  now  exploded.  Horrel 
V.  McAlexander,  3  Rand.  94. 

What  Is  Sufficient  Compliance  with 
the  Rule. — The  award  must  be  mutual 
and  final,  but  whert  it  is  within  the 
submission  and  the  arbitrators  award 
a  certain  sum  to  be  paid  by  one  party 
to  the  other  without  requiring  a  re- 
lease to  be  executed  on  the  payment 
of  the  sum,  it  is  mutual  and  final,  be- 
caase  its  legal  effect  is  to  discharge 
the  party  paying  the  money  from  all 
demands  within  the  submission  by  the 
party  who  receives  the  money.  Horrel 
V.  McAlexander,  3  Rand.  94;  Doolittle 
V.  Malcom,  8  Leigh  608;  Fluharty  v, 
Beatty,  22  W.  Va.  698. 

Where  an  award  is  in  pursuance  of 
the  agreement  to  submit,  decides  all 
the    questions    referred,    and    responds 
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to  all  the  requirements  of  the  submis- 
sion to  arbitration  it  can  not  be  void 
for  uncertainty  or  want  of  mutuality. 
Wood  V.  Shepherd,  2  Pat.  &  H.  442. 

Must  Pass  upon  All  Matters  Sub- 
mitted.— An  award  to  be  valid  must 
adjudicate  all  matters  submitted,  and 
if  it  leave  any  such  matters  open  for 
future  controversy,  it  is  invalid.  Bean 
V.  Bean,  25  W.  Va.  604.  In  this  case 
two  suits  were  pending  between  the 
same  parties  and  an  order  was  made 
submitting  both  cases  to  arbitration, 
and  an  award  was  made  in  one  case 
of  the  matters  involved  in  that  only 
without  passing  upon  the  other.  The 
award  was  held  invalid  because  not 
passing  upon  all  the  matters  submitted. 

Reservation  of  Right  to  Reconsider. 
— Where  arbitrators  reserve  to  them- 
selves a  right  to  reconsider  a  claim 
which  they  allow  the  party  against 
whom  they  make  their  award,  and  then 
complete  the  award  without  reconsid- 
ering this  claim,  the  award  is  good  and 
final  for  the  sum  awarded,  and  the 
reservation  to  reconsider  is  void. 
By  as  V.  Thompson,  12  Leigh  550. 

3.    Certainty. 

Rule  as  to  Certainty. — An  award 
which  is  uncertain  on  its  face,  and  does 
not  refer  to  something  else  by  which 
it  may  be  made  certain,  is  void.  When 
an  award  is  void  for  uncertainty,  the 
parties  may  assert  their  demands  in 
any  mode  or  form  of  action  which 
they  could  have  maintained  before  en- 
tering into  the  bond  of  submission. 
Cauthorn  v.  Courtney,  6  Gratt.  381; 
Rogers  v.  Corrothers,  26  W.  Va.  238; 
Dunlap  V,  Campbell,  5  W.  Va.  195. 

Capable  of  Being  Made  Certain. — An 
award  which  determines  the  boundary 
of  a  tract  of  land  by  making  references 
to  such  objects  that  any  competent 
surveyor  could  ascertain  the  boundary, 
is  certain  and  definite,  upon  the  prin- 
ciple that  "that  is  certain  which  is 
capable  of  being  made  certain." 
Rogers  v.  Corrothers,  26  W.  Va.  238. 

An    award    is    sufficiently    final    and  ■ 


certain  though  the  arbitrators  refer  to 
a  report  previously  made  by  a  com- 
missioner in  chancery,  and  declare  in 
general  terms  their  concurrence  there- 
with, instead  of  specifying  the  particu- 
lars or  substance  thereof  in  the  award 
itself;  and  the  fact  that  they  further 
submit  to  the  court  the  propriety  of 
their  award  in  point  of  law,  and  fur- 
nish the  court  with  the  grounds  and 
reasons  for  their  award  does  not  in- 
validate it.  Brickhouse  v.  Hunter,  4 
Hen.  &  M.  363. 

Specific  Sum. — An  award  that  one 
party  shall  pay  a  specific  sum  to  the 
other,  being  written  oh  the  back  of  the 
submission  bond,  must  be  taken  to 
settle  all  matters  therein  submitted, 
and  is  therefore  sufficiently  certain  and 
final.  Doolittle  v.  Malcom,  8  Leigh 
608. 

But  an  award  that  one  of  the  par- 
ties should  refund  the  sum  which  the 
other  had  paid  for  certain  corn,  with- 
out the  amount  or  referring  to  any- 
thing to  make  it  certain,  was  held  void. 
Cauthorn  v,  Courtney,  6  Gratt.  381. 

"Costs  of  Suit."— An  award  that  the 
defendant  should  pay  to  the  plaintiff  a 
sum  of  money  and  the  "costs  of  suit" 
was  held  good  without  ascertaining  the 
amount  of  the  costs,  or  in  what  court 
the  suit  was  pending,  and  without  di- 
recting a  release  to  be  executed  or  the 
suit  to  be  dismissed.  Macon  v.  Crump, 
1  Call  575;  Coupland  v,  Anderson,  2 
Call  106. 

4.  Necessity  for  Arbitrators  to  Join  in 
Award. 
Must  Unite  in  the  Award. — Unless 
the  statute  or  submission,  under  which 
the  arbitrators  act  and  derive  their 
authority,  provides  to  a  contrary  ef- 
fect, or  unless  a  contrary  intention  of 
the  parties  can  be  clearly  and  unmis- 
takably gathered  from  the  submission 
and  attendant  facts,  the  rule  is  general 
and  imperative  that  all  the  arbitrators 
must  unite  in  the  award  in  order  to 
render  it  valid.  A  different  rule,  how- 
ever, is  allowed  to  prevail  in  matters 
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of  public  concern.  Gas  Co.  v.  Wheel- 
ing, 8  W.  Va.  320. 

When  a  Majority  Award  Is  Suffi- 
cient.— Where  the  submission  expressly 
provides  that  an  award  made  by  a 
majority  shall  be  valid,  this,  of  course, 
will  control,  as  it  is  competent  for 
the  parties  to  extend  by  the  submis- 
sion the  authority  ordinarily  possessed 
by  the  arbitrators.  Wheatley  v,  Mar- 
tin, 6  Leigh  62;  Coupland  v,  Anderson, 
2  Call  106. 

Where  the  authority  of  the  majority 
to  make  a  valid  award  can  be  implied 
from  the  nature  of  the  submission  the 
award  by  the  majority  is  valid.  Where 
a  submission  is  made  to  two  arbitra- 
tors and  an  umpire  to  be  selected  by 
them,  an  award  signed  by  one  of  the 
fifhitrators  and  the  umpire  is  valid,  as 
this  mode  of  submission  necessarily 
implies  an  authority  to  two  to  make 
the  award.  Stiringer  v.  Toy,  33  W. 
Va  8C,  10  S.  E.  26;  Doyle  v,  Patterson, 
84  Va.  800,  6  S.  E.  138. 

5.  Sealing. 

Jt  is  not  fatal  to  an  awar'l  otherv.isc 
good  and  in  writing,  that  it  is  not  un- 
der seal,  when  the  submission  requires 
that  it  be  sealed.  Mathews  v.  Miller, 
25  W.  Va.  817. 

6.  Delivery. 

It  is  a  well  established  rule  that 
where  an  award  is  in  pui-suance  of  the 
submission,  final  in  its  character,  signed 
by  the  arbitrators,  and  read  to  the 
parties  as  and  for  tlieir  award,  it  is 
complete  and  final  and  delivery  is  not 
essential  to  its  finality.  Pollard  v. 
Lumpkin,  6  Gratt.  398;  Byars  v. 
Thompson,  12  Leigh  550.  Delivery  is 
not  necessary  unless  the  submission 
expressly  provides  for  it.  Byars  v. 
Thompson,  12  Leigh  550. 

B.   VALIDITY. 
1.    Fraud. 

Fraud  in  Procurement. — An  award 
procured  through  the  fraud  of  one  of 
the  parties  to  the  submission,  will  be 
set  aside  for  that  cause  by  a  court  of 
equity  in  a  proper  case.     Dickinson  v. 


C.  &  O.  R.  Co.,  7  W.  Va.  390;  Bierly  v. 
Williams,  5  Leigh  700;  Insurance  Co.  z?. 
Board  of  Education,  49  W.  Va.  360,  38 
S.  E.  679;  Wheeling  Gas  Co.  v.  Wheel- 
ing, 5  W.  Va.  448;  Mills  v.  Norfolk,  etc., 
R.  Co.,  90  Va.  523,  19  S.  E.  171; 
Condon  v.  Southside  R.  Co.,  14  Gratt. 
302;  Kidwell  r.  Baltimore,  etc.,  R.  Co., 
11  Gratt.  676;  Baltimore,  etc.,  R.  Co. 
V.  Polly,  14  Gratt.  448;  Baltimore,  etc, 
R.  Co.  V,  Laflfertys,  14  Gratt.  478. 

Fraud  .  in  Procuring  Arbitration 
Bond. — Where  the  arbitration  bond 
which  contains  the  submission  is  pro- 
cured by  the  fraud  of  one  of  the  par- 
ties, this  is  sufficient  ground  on  which 
to  impeach  tlte  award,  unless  the  fraud 
has  been  condoned.  Fluharty  v,  Beatty, 
22  W.  Va.  698. 

Fraud  in  Es.imates  by  Engineer. — 
Where  a  railroad  company  and  a  con- 
tractor agree  that  the  final  estimate 
of  a  certain  engineer  shall  be  conclu- 
sive upon  the  parties  to  the  contract, 
as  to  the  price  to  be  paid  the  con- 
tractor for  work,  this  is  a  valid  con- 
tract, and  the  award  of  the  engineer 
is  conclusive  in  the  absence  of  fraud. 
Kidwell  V.  B.  &  O.  R.  Co.,  11  Gratt. 
676;  Condon  v.  Southside  R.  Co.,  14 
Gratt.  302.  But  where  the  estimates 
of  the  engineer  are  so  plainly  in  vio- 
lation of  the  terms  of  the  contract  as 
to  amount  to  a  fraud,  or  a  mista're 
which  is  so  gross  as  to  necessarily 
imply  fraud,  the  contractor  of  course 
is  not  bound.  Mills  v.  Norfolk,  etc., 
R.  Co.,  90  Va.  523,  19  S.  E.  171;  Balti- 
more, etc.,  R.  Co.  V.  Polly,  14  Gratt. 
448;  Baltimore,  etc.,  R.  Co.  v,  Laflfer- 
tys, 10  Gratt.  478. 

2.   Mistake. 

a.   Mistake  of  Fact. 

In  General. — Mistake  of  the  arbitra- 
tors in  making  their  award,  apparent 
upon  the  face  of  the  award,  renders 
it  invalid.  Boring  v.  Boring,  2  W.  Va. 
297;  Pleasants  v.  Ross,  1  Wash.  156; 
Scott  V.  Trents,  4  Hen.  &  M.  356;  In- 
surance Co.  V.  Board  of  Education,  49 
W.   Va.   386,   38   S.    E.   679;   Wheeling 
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Gas  Co.  V,  Wheeling,  5  W.  Va.  448; 
Ross  V.  Pleasants,  Wythe  10. 

Or  if  the  arbitrators  will  certify  the 
principles  on  which  they  decided,  the 
court  will  set  aside  the  award  if  they 
appear  to  have  acted  under  a  mistake. 
Pleasants  v.  Ross,  1  Wash.  156. 

The  fact  that  one  of  the  arbitrators, 
after  the  award,  may  think  that  the 
principles  by  which  he  was  governed, 
should  have  led  him  to  a  different 
result,  is  not  sufficient  to  set  aside  the 
award  on  the  ground  of  mistake,  such 
mistake  not  appearing  on  the  face  of 
the  award,  and  being  denied  by  the 
other  arbitrator.  Pollard  v,  Lumpkin, 
6  Gratt.  398. 

Mistake  Must  Be  Palpable.— An 
award  ought  not  to  be  set  aside,  either 
in  a  court  of  law  or  equity,  on  the 
ground  of  a  mistake  in  the  judgments 
of  the  arbitrators,  unless  that  mistake 
is  very  palpable;  a  mere  difference  of 
opinion  between  the  court  and  the  ar- 
bitrators, in  a  doubtful  case,  is  not 
sufficient  to  authorize  such  an  inter- 
ference. Morris  v.  Ross,  2  Hen.  &  M. 
408. 

Errors. of  Fact  by  Umpire. — An  er- 
ror of  judgment  on  the  part  of  the 
umpire  in  regard  to  the  facts,  is  not 
ground  for  setting  aside  his  award. 
Bassett  v.  Cunningham,  9  Gratt.  684. 

Greater  Damages  Awarded  than 
Claimed. — When  a  pending  suit  was 
submitted  to  arbitration  and  the  arbi- 
trators awarded  the  plaintiff  greater 
damages  than  he  claimed  in  his  dec- 
laration, this  w^as  held  not  sufficient  to 
invalidate  the  award.  Sutton  v.  Dick- 
inson, 9  Leigh  142. 

Mistake  in  Calculation  of  Interest. — 
A  mere  mistake  of  a  date  from  which 
interest  on  a  particular  debt  is  to  run, 
obvious  on  the  face  of  the  award,  is 
not  ground  for  setting  it  aside,  where 
the  party  in  whose  favor  it  is,  con- 
sents that  it  shall  be  corrected  in  the 
judgment  entered  upon  the  award. 
Bassett  v.  Cunningham,  9  Gratt.  684; 
Byars  v.  Thompson,  12  Leigh  550. 


Assessment  of  Damages  in  Money 
Instead  of  Tobacco.— Where  the  sub- 
mission provide  for  an  award  to  be 
returned  in  tobacco  and  the  arbitra- 
tors returned  an  award  estimated  in 
sterling  money  it  was  held  that  the 
sterling  valuation  should  be  converted 
into  tobacco  according  to  its  price  in 
sterling  money  at  the  date  of  the 
award,  and  that  the  value  of  the  money 
in  tobacco  might  be  estimated  by  an 
issue  directed  for  that  purpose  or  fixed 
by  consent  of  the  parties  by  referees. 
Ross  V.  Pleasants,  Wythe  10. 

Mistake  in  Reciting  Date  of  Refer- 
ence.— But  if  an  award  made  under  an 
order  of  reference  misrecite  the  date 
of  the  order  the  judgment  entered 
upon  the  award  is  erroneous.  Turner 
V.  Moffett,  2  Wash.  70. 

In  Martin  v.  Martin,  12  Leigh  495, 
all  matters  in  difference  in  three  suits 
pending  were  referred  to  arbitrators 
under  a  rule  of  court.  In  the  award 
the  date  of  the  submission  was  not 
given  and  the  submission  was  recited 
as  referring  the  two  suits  awarded.  It 
was  held,  that  neither  the  omission 
nor  the  incorrect  recital  was  ground 
for  objection  to  the  award. 

Mistake  in  Submission. — The  cir- 
cumstance that  a  submission  to  arbi- 
tration contains  a  recital  that  one  of 
the  parties  has  warranted  the  title  to 
a  tract  of  land,  when  in  truth  the  writ- 
ing signed  by  him  has  not  that  effect, 
is  not  a  sufficient  reason  to  disturb 
the  award,  no  fraud  or  undue  influ- 
ence appearing.  Kincaid  v,  Cuning- 
ham,  2  Munf.  1. 

Clerical  Errors  May  Be  Corrected. 
—In  Forrer  v,  Coffman,  23  Gratt.  871, 
the  arbitrators  were  required  by  the 
submission,  to  return  their  award  un- 
der their  hands  and  seals  by  a  certain 
day.  They  prepared  their  award  and 
the  day  before  they  were  required  to 
return  it  handed  it  to  the  plaintiff's 
counsel.  He,  seeing  that  they  had 
omitted  the  seals,  returned  it  to  them 
requesting    that     they    would    seal    it. 
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which  they  did  and  returned  the  award 
on  the  day  limited  in  the  submission. 
The  award  was  held  valid. 

In  Byars  v.  Thompson,  12  Leigh  550, 
the  arbitrators  made  an  award  on  No- 
vember 21st,  which  was  on  that  day 
signed  and  sealed  by  them,  and  read, 
but  not  delivered  to  the  parties,  and 
one  of  the  parties  objecting  to  the 
award  because  interest  to  which  he 
was  entitled  was  not  credited  to  him, 
the  arbitrators  reconsidered  the  award, 
and  on  the  22d  of  November  allowed 
the  interest,  and  signed,  sealed  and  de- 
livered the  award  as  corrected.  It  was 
held,  that  the  corrected  award  was  the 
true  award. 

Recommittal  for  Clerical  Errors. — 
The  court  may  recommit  an  award  for 
the  correction  of  a  clerical  error,  and 
the  award  as  corrected  is  not  a  new 
award,  but  must  be  considered  as  sim- 
ply a  mere  correction  of  the  award 
originally  returned.  Henley  v.  Mene- 
fee,  10  W.  Va.  771. 

Exorbitant  Valuation. — When  the 
value  of  property  in  money  is  referred 
to  arbitrators  and  they  fairly  execute 
the  submission,  generally,  the  award 
can  not  be  set  aside  or  determined  to 
be  invalid  upon  the  ground  that  the 
valuation  is  exorbitant.  Dickinson  v. 
Railroad  Co.,  7  W.  Va.  390. 

b.   Mistake  of  Law. 

Effect  in  General.— Where  arbitra- 
tors mean  to  decide  according  to  law, 
and  they  mistake  the  law  in  a  palpa- 
ble material  point,  the  award  will  be 
set  aside.  But  their  decision,  upon  a 
doubtful  point  of  law,  or  in  a  case 
where  the  question  of  law  is  designedly 
left  to  their  judgment,  will  generally 
be  held  conclusive.  It  must  appear 
that  they  grossly  mistook  the  law;  and 
the  court  will  not  interfere  merely 
because  it  would  have  given  a  differ- 
ent decision  in  the  particular  case. 
Portsmouth  v.  Norfolk  County,  31 
Gratt.  727;  Mathews  v.  Miller,  25  W. 
Va.  817;  Moore  v.  Luckess,  23  Gratt. 
160;  Smith  v.  Smith,  4  Rand.  101. 


When  parties  submit  to  arbitration 
their  rights  involved  in  law  and  facts, 
they  are  understood  to  submit  the  facts 
to  the  arbitrators,  to  be  decided  ac- 
cording to  law;  and  if  it  appear  upon 
the  face  of  the  award,  that  they  grossly 
mistook  the  law,  the  award  will  be 
set  aside.  Smith  v.  Smith,  4  Rand. 
101. 

Where  it  appears  from  the  inspec- 
tion of  the  award,  that  the  arbitrators 
have  made  a  plain  and  palpable  mis- 
take of  law,  there  can  be  no  valid 
ground  for  refusing  relief.  Moore  v. 
Luckess,  23  Gratt.  160. 

Decision  on  a  Question  of  Law 
Alone. — Where  parties  submit  a  ques- 
tion of  law  alone  to  arbitration,  the 
award  is  binding  though  contrary  to 
law.     Smith  v.  Smith,  4  Rand.  95. 

Mistake  of  Law  in  a  Doubtful  Case. 
— And  it  has  been  held  that  the  court 
will  not  set  aside  an  award  on  the 
ground  of  the  arbitrators  having  mis- 
taken the  law  in  a  doubtful  case.  Ross 
V.  Overton,  3  Call  309;  City  of  Ports- 
mouth V.  Norfolk  County,  31  Gratt. 
727. 

Award  Based  on  Correct  and  Erro- 
neous Propositions  of  Law. — If  an  ar- 
bitrator, intending  to  decide  the 
questions  submitted  to  him  according 
to  law,  states  in  his  award  two  propo- 
sitions of  law,  one  of  which  is  errone- 
ous, and  the  other  is  correct  upon  the 
facts  as  he  may  consider  them  to  be, 
a  court  in  passing  upon  the  validity 
of  the  award,  will  presume  that  his 
award  is  based  upon  the  latter  and  the 
court  can  not  inquire  whether  he  took 
a  correct  view  of  the  facts.  Wil- 
loughby  V.  Thomas,  24  Gratt.  ^21. 

Error  of  Law  as  to  Sst-Off.— Where 
it  appeared  in  the  award  of  the  arbitra- 
tors, that  they  took  the  institution  of 
the  action,  instead  of  \hz  filing  of  the 
plea  of  set-off,  as  the  date  from  which 
the  statute  of  limitations  would  cease 
to  run  against  such  s?t-oflF,  the  court 
corrected  the  error,  it  appearing  that 
the  arbitrators  intended  to  decide  ac- 
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cording  to  law.  Moore  v.  Luckess,  23 
Giatt.  160. 

3.    Misconduct  of  Arbitrators. 

See  ante,  "Conduct  of  Trial  or  Hear- 
ing/'  V,   F. 
Misbehavior  Resulting   in  Injustice. 

7-An  award  of  arbitrators  will  be  set 
aside  on  the  ground  of  circumstances 
in  their  conduct,  amounting  to  mis- 
behavior, though  not  to  corruption,  and 
resulting  in  injustice  to  one  of  the 
pa-ties.  Lee  v.  Patillo,  4  Leigh  436; 
Dawson  v.  Winslow,  Wythe  114; 
Shipman  v.  Fletcher,  82  Va.  601;  Head 
V.  Muir,  3  Rand.  122;  Portsmouth  v. 
Norfolk  County,  31  Gratt.  727;  May 
V.  Yancey,  4  Leigh  3G2. 

"There  may  be  ample  misconduct,  in 
a  legal  sense,  to  make  the  court  set 
aside  an  award,  even  where  there  is 
no  ground  for  imparting  the  slightest 
improper  motives  to  the  arbitrators." 
Insurance  Co.  v.  Board  of  Education, 
49  W.  Va.  380,  38  S.  E.  679;  Wheeling 
Gas  Co.  V.  Wheeling,  5  W.  Va.  448. 

When  the  merits  in  law,  and  in  fact 
are  referred  to  an  arbitrator  of  com- 
petent knowledge,  and  there  is  not  any 
question  reserved  by  him,  the  court 
will  not  open  the  award  unless  some- 
thing can  be  alleged  amounting  to  a 
perverse  misconstruction  of  the  law,  or 
misconduct  on  the  part  of  the  arbi- 
trator. Portsmouth  v.  Norfolk  County, 
31  Gratt.  727. 

Where  there  has  been  misbehavior 
on  the  part  of  the  arbitrators  in  mak- 
ing an  award  which  was  to  have  been 
entered  as  judgment  of  the  court,  the 
court  has  jurisdiction  to  set  it  aside 
for  such  misbehavior  although  a  sub- 
mission under  rule  of  court  is  not 
within  our  statute  relating  to  awards. 
Graham  v.  Pence,  6  Rand.  529. 

Mistake  of  judgment  in  arbitrators 
is  not  sufficient  evidence  of  improper 
conduct  on  their  part  to  justify  the 
setting  aside  of  their  award  by  a  court 
of  equity.  VanWinkle  v.  Insurance 
Co.,   r,.-   W.  Va.   287,  47  S.   E.   82. 

Proof    of    Misconduct. — The     court 


can  look  into  the  testimony,  which 
was  before  the  arbitrators,  for  the  pur- 
pose of  determining  from  such  evi- 
dence and  other  circumstances, 
whether  the  errors  were  so  gross  or 
palpable  as  to  show  fraud,  corruption 
or  gross  misconduct  in  the  arbitra- 
tors, and  where  these  are  shown  the 
court  will  set  aside  the  award.  Flu- 
harty  v.  Beatty,  22  W.  Va.  698;  Moore 
V.  Luckess,  23   Gratt.   160. 

Arbitrator  Acting  as  "Adviser  and 
Partisan"  of  a  Party. — Where  a  charge 
in  a  bill  to  set  aside  an  award,  was 
that  the  arbit  ator  acted  as  the  "ad- 
viser and  partisan"  of  one  of  the  par- 
lies, this  is  sufiicient  charge  of  par- 
tiality and  misconduct  to  give  a  court 
of  equity  jurisdiction  of  the  case  to 
set  aside  the  award,  if -the  charge  is 
true.  Wheeling  Gas  Co.  v.  City  of 
Wheeling,  5   W.   Va.   448. 

Partition  of  Land  by  Arbitrators  in 
Absence  of  Parties. — Two  parties  buy 
land  together,  the  title  being  taken  in 
the  name  of  one;  afterwards  the  mat- 
ter is  submitted  to  three  arbitrators 
to  determine  the  amount  to  which 
each  is  entitled.  The  arbitrators  de- 
cide the  cause,  and  afterwards  two  of 
them  in  the  absence  of  one  of  the 
parties  in  interest  proceed  to  make  a 
partition  of  the  land  in  accordance 
with  their  award.  Held,  that  though 
the  p-oceedings  do  not  strictly  comply 
with  Va.  Code,  ch.  143,  yet  they  are 
binding.  Miller  v.  Miller,  99  Va.  125, 
37  S.  E.  792. 

Misbehavior  Caused  by  a  Party. — A 
party  who  has  himself  been  the  cause 
of  misbehavior  in  th-;  arbitrators,  is 
estopped  to  complain  of  such  misbe- 
havior. Rogers  v.  Corrothers,  26  W. 
Va.  238. 

C.    CONSTRUCTION  OF  AWARD. 

In  General. — Technical  precision  and 
certainty  are  never  necessary  in  an 
award.  H  it  be  expressed  in  such 
langiiaee,  that  plain  men  acquaint.'J 
with    the    subject    matter    can    under- 
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stand  it,  that  is  sufficient.  Rogers  v. 
Corrothers,  26  W.  Va.  238. 

In  determining  whether  the  award 
is  within  the  scope  of  the  submission, 
both  the  submission  and  award  wiii 
be  construed  favorably  to  the  award. 
Pollock  V.  Sutherlin,  25  Grait    78. 

Presumptions.  —  Presumptions  are 
rot  to  be  raised  for  the  pi.rposc  of 
overthrowing  an  tward,  bu*:  ti-ey  are 
to  be  liberally  construed  so  as  to  give 
effect  and  operation  to  the  intention 
of  the  arbitrators,  where  it  can  be 
done,  and  every  reasonable  intend- 
ment is  to  be  made  in  their  support. 
Flr.harty  v.  Beatty,  22  W.  Va.  698; 
Smith  V.  Smith,  4  Rand.  95;  Gas  Co. 
V,  Wheeling,  8  W.  Va.  321;  Armstrong 
V.  Armstrongs,  1  Leigh  491;  Richards 
V.  Brockenbrough,  1  Rand.  449;  Pol- 
lock V.  Sutherlin,  25  Gratt.  80;  Ross 
V.  Overton,  3  Call  309;  Morris  v. 
Ross,  2  Hen.  &  M.  408;  Head  v.  Muir, 
3  Rand.  122;  Bassett  v.  Cunningham, 
9  G  att.  684. 

"An  award,  being  the  judgment  of 
a  judge  of  the  parties*  own  choosing, 
ought  to  be  favorably  viewed  by  the 
courts;  and  effect  ought  to  be  given 
to  it  by  them,  whenever  that  can  be 
done  consistently  with  the  rules  of  the 
law."  Pollock  V.  Sutherlin,  25  Gratt. 
80. 

Term  "Heirs  at  Law"  in  an  Award. 
— Awards  are  to  be  construed  liber- 
ally; and  therefore  the  term  "heirs  at 
law*'  in  an  award  respecting  personal 
property,  may  be  construed  to  mean 
all  testator's  children  living,  or  the 
child  or  children  of  them  who  died 
during  his  lifetime.  Smith  v.  Smith,  4 
Rand.   95. 

D.    EFFECT  OF  AWARD. 

1.  In  General. 

An  award  which  is  for  any  reason 
void  does  not  merge  or  conclude  a 
matter  to  which  it  relates.  Turner  v. 
Stewart,  51  W.  Va.  494,  41  S.  E.  924. 

2.  Upon  Whom  Binding. 

An  award  so  made  is  binding  upon 
the  parties  to  the  submission,  though  I 


it  does  not  bind  those  who  are  not 
parties  to  it.  Runyon  v,  Rutherford, 
55  W.  Va.  436,  47  S.  E.  150;  Fletcher 
V.  Pollard,  2  Hen.  &  M.  544;  Wood  v. 
Shepherd,  2  Pat.  &  H.  442;  Boyd  v. 
Magruder,  2  Rob.  761;  Forrer  v,  Coff- 
man,  23  Gratt.  871. 

An  award  of  arbitrators,  made  un- 
der a  submission  entered  into  between 
the  sole  defendant  and  one  of  two 
coplaintiffs  in  an  action  of  assumpsit, 
brought  for  the  recovery  of  the  debt 
due  to  the  plaintiffs  jointly,  for  the 
determination  of  the  matter  in  con- 
troversy in  the  action,  whereby  it  was 
further  agreed  that  the  award  should 
be  entered  as  the  judgment  of  the 
court,  is  neither  void  nor  voidable 
merely  because  of  the  failure  of  the 
other  party  to  unite  in  the  submission. 
Runyon  v.  Rutherford,  55  W.  Va.  436, 
47   S.   E.   150. 

"Turner  v.  Stewart,  51  W.  Va.  493, 
41  S.  E.  924,  only  holds  that  an  award 
is  not  binding  upon  a  party  who  did 
not  unite  in  the  submisison.  It  does 
not  decide  that  an  award,  made  under 
a  submission  entered  into  by  some  of 
the  parties  to  a  pending  suit,  is  void 
as  to  those  who  do  submit  their 
matters  in  difference  to  arbitrators. 
Whatever  may  be  said  of  the  other 
two  authorities  relied  upon,  the  rule 
is  well  settled  in  the  law  of  this  state 
that  an  award  made  under  such  a  sub- 
mission is  binding  upon  the  parties  to 
it,  although  they  be  parties  to  a  pend- 
ing cause,  and  other  parties  to  it  do 
not  join.**  Runyon  v,  Rutherford,  55 
W.   Va.  439,  47   S.   E.   150. 

3.    Whether  a  Lien  on  Real  Estate. 

An  award  is  not  of  itself  a  lien  on 
land.  To  make  it  a  lien,  or  to  give 
execution,  it  must  be  made  the  judg- 
ment or  decree  of  court,  after  a  rule 
or  notice  to  show  cause  why  judg- 
ment should  not  be  entered.  Turner 
V.  Stewart,  51  W.  Va.  494,  41  S.  E. 
924. 

"This  award  was  returned  and  en- 
tered by  an  order  made  in  the  case; 
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but  there  was  no  actual  decree  of  the 
court  declaring  it  to  be  the  decree  of 
the  court,  or  decreeing  otherwise  upon 
it.  Does  the  award  thus  stand,  in  law, 
as  the  decree  of  the  court?  Or  is  the 
award  simply  returned  for  decree?  I 
think  that  a  judgment  or  decree  is 
necessary  in  order  to  call  for  execu- 
tion or  be  a  lien.  No  doubt  such 
award,  as  one  at  common  law,  though 
not  returned  or  entered  in  court,  has 
its  legal  effect  of  finality  upon  matters 
submitted,  the  statute  being  only  cumu- 
lative, giving  right  to  carry  the  award 
into  judgment  for  lien  and  execution 
but  to  have  execution  or  lien  as  upon 
a  judgment  or  decree  it  must  be  re- 
turned to  court.  W.  Va.  Code,  ch. 
108;  Stevenson  v.  Walker,  5  W.  Va. 
427;  2  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
731;  3  Cyc.  672."  Turner  v,  Stewart, 
51  W.  Va.  505,  41  S.  E.  924. 

4.    Conclusiveness. 
Conclusive  on    Rights    Adjudicated. 

— The  parties  are  bound  to  present 
every  claim  or  matter  en. braced  in 
their  submission,  to  the  arbitrators, 
unless  it  is  expressly  withdrawn  be- 
fore the  hearing,  and  as  to  any  claim  or 
matter  thus  embraced  and  not  so  with- 
drawn, an  award  general  in  form  is 
conclusive  against  the  party  having 
such  claim  or  matter  in  any  future  con- 
troversy. Tennant  v.  Divine,  24  W. 
Va.  387;  Dandridge  v.  Lyon,  Wythe 
123;  Canada  v.  Barksdale.  84  Va.  742, 
6  S.  E.  10;  Baltimore,  etc.,  R.  Co.  v, 
Polly,"  14   Gratt.   448. 

Upon  a  suit  being  afterwards  in- 
stituted by  one  of  the  parties  against 
the  other  in  relation  to  the  subject 
matter  of  the  submission,  the  award 
of  the  arbitrators  deciding  the  ques- 
tions submitted  to  them  is  the  law  of 
the  case.  Lunsford  v.  Smith,  12  Gratt. 
554. 

Presumption  as  to  Conclusiveness. — 
K  suit  by  an  assignee  of  a  bond  against 
the  obligor  being  referred  to  arbitra- 
tion, the  arbitrators  found  the  debt  to 
have  been  discharged  by  payments  to 


and  set-off  against  the  assignor,  and 
made  an  award  in  favor  of  the  obligor, 
upon  which  judgment  was  entered, 
whereupon  an  action  was  brought  by 
the  assignee  against  the  assignor.  It 
was  held,  that  though  the  assignor  was 
at  liberty  to  controvert  the  facts  found 
by  the  award,  and  show  that  the  judg- 
ment was  erroneous,  yet,  until  the  con- 
trary be  shown,  the  judgment  was  to 
be  presumed  to  be  right,  and  was 
therefore  sufficient  to  establish  th^i 
liability  of  the  assignor,  and  support 
an  assumpsit  founded  on  such  liability. 
Scates  V.  Wilson,  9  Leigh  473. 

Award  Entered  as  Judgment.— 
Where  the  submission  provides  that 
the  award  shall  be  entered  as  the 
judgment  or  decree  of  court,  when  s.) 
entered  it  is  the  judgment  in  the  caus.1 
and  settles  all  matters  involved  in  the 
action,  and  it  is  not  necessary  that  the 
award  on  its  face  should  dispose  of 
the  action.  Forrer  v,  Coffman,  23 
Gratt.    871. 

So  in  Canada  v.  Barksdale,  84  Va. 
742,  6  S.  E.  10,  all  matters  in  litiga- 
tion were  submitted  to  arbitra- 
tion, and  an  award  being  rendered 
in  favor  of  the  plaintiff,  judgment  was 
entered  the  eon  and  execution  issued 
and  returned  unsatisfied.  In  a  suit  to 
subject  the  debtor's  land  this  judg- 
ment was  listed  and  reported  as  a 
lien.  The  debtor  filed  a  bill  in  equity 
to  enjoin  the  sale,  the  matters  set  up 
in  the  bill  being  the  same  tl.at  we  c 
embraced  in  the  submission  to  arbitra- 
tion. It  was  held,  that  these  matters 
being  res  judicata  the  judgment  could 
not  be   attacked. 

Subsequent  Judgment  Enjoined.— In 
a  controversy  between  a  legatee  and 
an  heir  at  law  concerning  certain 
slaves,  the  question  as  to  the  owner- 
ship was  submitted  to  arbitration,  and 
the  arbit  ators  rendered  an  award  in 
favor  of  the  legatee.  The  heir  at  law 
brought  detinue  to  recover  the  slaves, 
and  obtained  a  judgment  for  them. 
The  legatee  obtained  an  injunction  to 
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th.>  judgment  on  the  ground  that  the 
award  was  conclusive  upon  the  par- 
ties and  the  judgment  nullifying  such 
award  was  invalid.  Dandridge  v. 
Lyon.  Wythe  123. 

Award  Affirming  a  Prior  Award. — 
Where  a  bill  is  filed  to  set  aside  an 
award,  and  the  parties  agree  to  sub- 
mit the  validity  of  the  award  to  an- 
other set  of  arbitrators,  the  decision 
of  the  arbitrators  as  to  the  valid- 
ity of  the  award  is  conclusive  un- 
less impeached  on  grounds  which 
would  ordinarily  invalidate  an  award. 
And  the  fact  that  the  second  awird 
goes  on  to  state  matters  not  em- 
braced in  the  submission  does  not  in- 
validate it  as  these  are  separable. 
Morris  v.  Morris,  9  Gratt.  637. 

Establishing  New  Boundaries  for 
Land. — Where  a  matter  involving  the 
division  of  land  is  submitted  to  arbi- 
tration, the  award  of  the  arbitrators 
is  binding  though  the  line  established 
by  the  award  is  difTerent  from  the  line 
mentioned  in  the  will.  Hollings- 
worth  V.  Lupton.  4  Munf.  114. 

Awarding  a  New  Trial. — In  Adams 
V.  Hubbard,  25  Gratt.  129,  an  injunc- 
tion to  a  judgment  was  obtained,  and 
while  it  was  pending,  the  matter  in 
dispute  was  submitted  to  arbitrators, 
who  made  an  award  that  the  injunc- 
tion be  dissolved.  On  a  motion  to  set 
aside  the  award  on  the  ground  of  after 
discovered  evidence,  it  was  held  tfat 
though  the  evidence  in  the  cause  be- 
fore the  reference  was  made,  might 
have  warranted  a  new  trial,  yet  the 
award  was  in  fact  a  new  trial  and  the 
party  was  not  entitled  to  another  trial 
on  that  evidence. 

Estimate  of  Engineer  Affected  with 
Fraud. — In  an  action  for  work 
and  labor  by  a  contractor  on  a  rail- 
road, against  the  company,  under  .i 
special  contract  which  provides  that 
the  final  estimate  of  the  engineer 
shall  be  conclusive  upon  the  parties, 
if  the  plaintiff  proves  that  the  final 
estimate    made    by    the    engineer    was 


fraudulently  made,  he  may  recover 
without  proving  further  that  he  was 
unable  to  procure  such  final  estimate 
as  is  required  by  the  contract  after 
demand  on  the  company,  or  otl  rr 
proper  exertions  on  his  part.  Balti- 
more, etc.,  R.  Co. -r.  Polly,  14  Giatt. 
448. 

But  if  the  railr«^?d  company  has  paid 
to  the  contractor  the  whole  amount  of 
the  final  estimates,  the  contractor  can 
not  maintain  an  action  for  the  work 
done  under  the  contract,  unless  he 
can  prove  that  there  was  fraud  or  in- 
tentional misconduct  on  the  part  of 
the  engineer  making  the  final  esti- 
mate. Baltimore,  etc.,  R.  Co.  v.  Polly, 
14  Gratt.  448. 
5.  Award  as  Evidence. 

In  an  action  of  replevin  for  rent  in 
arrear,  it  was  held  admissible  for  the 
defendant  to  introduce  an  award  of 
arbitrato  s  made  since  the  distress  was 
taken,  but  respecting  accounts  sub- 
sisting between  the  parties  prior 
thereto,  in  order  to  show  that  he  did 
not  owe  anything  to  the  avowant 
Turberville  v.  Self.  4  Call  580. 

Where  a  copy  of  the  valuation  of 
referees  is  filed  with  a  bill,  and  though 
noticed  in  the  answer,  is  not  objected 
to,  and  is  received  by  the  commissioner 
who  settles  the  accounts,  as  evidence, 
and  no  call  is  made  for  the  original 
before  him;  but  there  is  an  exception 
without  date,  endorsed  upon  it  as  be- 
ing but  a  copy,  the  exception  either 
comes  too  late,  or  is  waived  b'y  the 
party.  laege  v.  Bossieux,  15  Gratt. 
84. 

E.  RESUBMISSION  BY  COURT 
FOR  CORRECTION  OF  ER- 
ROR. 

In  a  chancery  sui<^,  H.  and  M.  agreed 
to  refer  "all  matters  of  difference  be- 
tween them,  involved  in  said  suit,  to 
the  arbitrament  and  award  of  C.  and 
P.,  and  an  umpire  to  be  selected  by 
them,  and  that  the  a^rard  of  said  arbi- 
trators and  umpire,  or  any  two  of 
them,  shall  be  made  final  and  entered 
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as  the  decree  of  the  court  in  the  suit; 
provided,  that  if  the  award  shall 
not  be  made  on  or  before  October  1, 
1872,  the  agreement  shall  become  in- 
operative and  void.  The  arbitrators 
selected  an  umpire,  who,  with  C, 
agreed  on  an  award,  and  returned  it, 
P.  dissenting.  Afterwards,  C.  and  the 
umpire  discovered  a  mistake  they  had 
made  by  failing  to  deduct  a  certain 
item  from  the  credits  on  the  books,  in 
favor  of  M.,  and  having  made  affi- 
davit of  the  fact,  and  stating  that  they 
would  have  made  a  diflFerent  award  if 
the  mistake  had  not  been  made,  and 
that  the  mistake  was  clearly  against 
their  intention,  and  asked  the  court  to 
recommit  to  them  for  correction.  It 
was  held,  that  the  court,  under  the 
circumstances,  the  mistake  being 
clerical,  did  not  err  in  recommitting 
the  award  for  correction;  that  the 
award,  as  corrected,  is  not  a  new 
award,  but  must  be  considered  as 
simply  a  mere  correction  of  the  award 
returned.  Henley  v.  Menefee,  10  W. 
Va.  771. 

But  where  the  award  of  the  arbitra- 
tors is  invalid  because  they  .have  actfd 
in  a  manner  not  authorized  in  the  sub- 
mission, the  court  can  not  set  aside 
the  award  and  appoint  new  arbitrators 
without  the  consent  of  the  parties. 
Ross  V.  Pleasants,  Wythe  10. 

F.  ENFORCEMENT  OF  AWARD. 
1.    In  General. 

Modes  of  Enforcing. — An  award  en- 
tered up  as  a  judgment  or  decree  of 
court,  may  be  enforced  by  an  action 
at  law  on  the  same,  or  in  some  ca<5Ci> 
by  a  Dill  in  equity,  and  perhaps  where 
the  award  is  for  the  judgment  of 
money,  an  execution  might  issue  for 
the  same.  Stevenson  v.  Walker,  5  W. 
Va.  427.  See  Canada  v.  Barksdale,  84 
Va.  742,  6  S.  E.  10. 

Where  a  principal  has  an  award 
against  his  surety,  he  can  not  collect 
it  from  the  surety  without  giving  him 
indemnity  against  his  liability  as 
surety;  and  the  assignee  of  the  award 


stands  in  the  shoes  of  the  principal  in 
this  respect.  Mattingly  v,  Sutton,  19 
W.  Va.  19. 

2.  Action  on  Award. 
Declaration. — If  on  the  face  of  the 

submi^sion  it  does  not  clearly  appear 
that  the  award  does  not  cover  I  lie 
whole  matter  submitted,  a  demurrer 
to  a  declaration  on  the  award  will  not 
be  sustained;  but  the  defendant  must 
show  by  proper  pleadings  that  the 
award  is  deficient,  in  order  that  the 
plaintiff  may  have  an  opportunity  lo 
reply.     Price  v.  Via,  8  Gratt.  79. 

So  where  the  parties  -have  waived  a 
decision  on  one  branch  of  the  matter 
submitted,  and  requested  the  arbitra- 
tors to  decide  the  other  matteis, 
though  this  is  not  stated  in  the  dec- 
laration, a  demurrer  will  not  be  su'-- 
tained;  but  the  plaintiff  will  be  al- 
lowed to  reply  the  facts  to  the  plea  of 
"no  award."    Price  v.  Via,  8  Gratt.  79. 

Fraud  Shown  under  the  General  Is- 
sue.— In  an  action  of  assumpsit,  upon 
an  award  founded  on  a  pa  ol  submi-  - 
sion,  and  plea  of  general  issue,  it  is 
competent  for  the  defendant  to  ad- 
duce proof  at  the  trial  under  such 
plea,  that  his  submission  to  arbitra- 
tion, was  procured  by  fraud.  Bierly  v. 
Williams,   5   Leigh   700. 

3.  Specific  Performance. 

Want  of  Adequate  Remedy  at  Law. 

— Equity  has  jurisdiction  to  decree 
specific  performance  of  an  award, 
where  the  remedy  at  law  is  inadequate. 
A  bill  in  chancery,  which  makes  out 
a  case  for  specific  execution  of  an 
award,  but  does  not  pray  for  general 
or  special  relief,  is  sufficient,  if  no  ob- 
jection be  taken  by  the  defendant,  and 
he  answers  on  the  merits  of  the  com- 
plaint, and  submits  himself  to  the  de- 
cree of  the  court.  Smith  v.  Smith,  4 
Rand.  95. 

Where  Compensation  in  Damages 
Furnishes'  Complete  Relief. — A  court 
of  equity  will  enforce  specific  perform- 
ance of  an  award,  where  the  thing  or- 
dered, by  the  award  to  be  done  is  such 


710 


Arbitration  and  Award 


as  a  court  of  equity  would  enforce  if 
it  had  been  agreed  upon  by  the  partie.s 
themselves.  A  court  of  equity  will 
not  entertain  jurisdiction  for  specific 
performance  of  an  award  respecting 
goods,  chattels,  stocks,  choses  in  ac- 
tion, and  other  things  of  a  merely  per- 
sonal nature,  where  compensation  in 
damages  furnishes  a  complete  and 
satisfactory  remedy.  Burke  v.  Parke, 
6  W.  Va.  122. 

Award  Involving  the  Conveyance  of 
Real  Estate. — A  court  of  equity  has 
jurisdiction  to  enforce  the  specific  exe- 
cution of  an  award,  which  involves  the 
conveyance  of  land,  or  to  enforce  the 
specific  execution  of  an  agreement  for 
the  sale  of  land,  which  involves  in- 
cidentally the  enforcement  of  an 
award  for  the  payment  of  money. 
Wood  V.  Shepherd,  2  Pat.  &  H.  442; 
Boyd  zi  Magruder,  2  Rob.  761. 

4.    Entry  of  Judgment  on  Award. 

A  Cumulative  Remedy. — Chapter 
108  of  the  W.  Va.  Code  allowing  an 
award  to  be  entered  as  the  judgment 
of  a  court  is  only  a  cumulative  remedy, 
and  does  not  take  from  it  its  common- 
law  force,  though  not  entered  as  such 
judgment.  Turner  v.  Stewart,  51  W. 
Va.  495,  41   S.   E.  924. 

Jurisdiction  to  Enter  Judgment. — 
Where  it  does  not  appear  whether  the 
term  of  the  court  at  which  an  award 
was  entered  as  the  judgment  of  the 
court,  was  a  quarterly  or  monthly 
term,  it  will  be  presumed  by  the  ap- 
pellate court  that  it  was  the  term  at 
which  the  court  had  jurisdiction  to 
enter  the  judgment.  Forrer  v.  CoflF- 
man,    23    Gratt.    871. 

Where  in  an  action  of  assumpsit  a 
special  count  claimed  less  than  $100, 
the  general  count  claimed  $200,  and 
the  damages  laid  were  $500,  and  the 
case  was  submitted  to  arbitration  un- 
der an  agreement  "by  which  the  av;ard 
was  to  be  entered  as  a  judgment  of 
the  court,  it  was  held  that  the  district 
court  had  jurisdiction  to  enter  judg- 
ment   on    the     award      although      the 


award  returned  was  for  less  than  $100. 
Neff  V.  Talbot,  1  Va.  Cas.  140. 

Power  of  Ccurt  over  Award.— The 
circuit  court  has  no  power  over  an 
award  made  in  pu  suance  of  ch.  108, 
Code  of  W.  Va.  1868,  except  to  enter 
it  as  the  judgment  or  decree  of  court, 
or  to  object  or  refuse  to  so  enter  it, 
or  possibly  to  recommit  it.  Where 
the  court  ordered  a  sale  of  Teal  estate 
in  a  decree  entering  up  the  award  as 
the  decree  of  court,  when  the  sale  was 
not  provided  for  or  directed  by  the 
award,  this  was  held  error.  Stevenson 
V.  Walker,  5  W.  Va.  427. 

Error  in  Entry.— Where  in  entering 
the  decree,  the  name  of  T.  K.  Mene- 
fee  was  used,  instead  of  T.  K. 
Menefee  &  Co.,  it  was  held  to  be  a 
clerical  error,  as  it  appeared  by  a  por- 
tion of  the  decree,  which  might  be 
corrected.  Henley  v.  Menefee,  10  W. 
Va.  771.  See  the  title  JUDGMENTS 
AND  DECREES. 

Merger  of  Judgment.— A  judgment 
or  decree  will  not  be  merged  by 
an  award  upon  the  same  original 
cause  of  action  not  made  the  judg- 
ment or.  decree  of  a  court;  but 
where  the  first  judgment  is  the  v'ery 
subject  of  the  arbitrament,  it  is  merged 
and  ended  by  an  award  whether  car- 
ried into  judgment  or  not.  Turner 
V.  Stewart,  51  W.  Va.  495,  41  S.  E.  924. 

G.    IMPEACHMENT  OF  AWARD. 
1.   Exceptions  to  Award. 

Time  of  Excepting. — Where  an  act 
of  assembly  provided  that  awards 
should  lie  in  court  two  terms  before 
judgment,  in  order  to  enable  the  party 
to  enter  his  exceptions  to  the  •award, 
it  was  held,  that  where  he  did  enter 
his  exceptions  before  the  expiration  of 
the  two  terms,  there  was  a  waiver  of 
the  requirement.  Mitchell  v.  Kelly,  1 
Call  380.  But  this  act  was  held  not 
to  include  an  order  of  reference  made 
in  a  pending  suit.  Halcomb  v.  Flour- 
noy.  2  Call  433. 

Form  and  Sufficiency. — An  excep- 
tion to  an  award  upon  the  ground  of 
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uncertainty  and  want  of  finality  should 
show  why  the  award  is  not  certain 
and  final.  The  court  is  not  expected 
to  examine  for  reasons  to  sustain  ex- 
ceptions to  an  award,  when  it  appears 
upon  its  face  to  be  regular,  certain 
and  final.  Henley  v,  Menefee,  10  W. 
Va.  771. 

2.    Setting  Aside  Award. 

Jurisdictioii. — The  statute  providing 
that  no  award  made  under  its  provi- 
sion shall  be  set  aside  except  for  er- 
ror appearing  on  the  face  of  the 
award,  or-  misbehavior  in  the  arbitra- 
tor, does  not  interfere  with  the  in- 
herent jurisdiction  of  courts  of  equity, 
to  grant  relief  against  awards  ob- 
tained through  fraud,  accident,  parti- 
ality, or  accident  or  mistake  on  the 
part  of  the  arbitrators.  Wheeling  Gas 
Co.  V.  Wheeling,  5  W.  Va.  448;  Burke 
V.  Parke,  5  W.  Va.  122. 

But  a  court  of  equity  will  not  set 
aside  an  award,  for  objections,  which, 
if  available  at  all,  were  available  at 
law,  but  which  the  party  did  not  avail 
himself  of  at  law,  there  being  no  sur- 
prise proved,  though  it  is  alleged,  and 
no  fraud  proved,  or  alleged.  It  is 
equally  the  rule  of  equity  as  of  law, 
that  the  reasons  for  setting  aside  an 
award,  must  appear  on  its  face,  or  there 
must  be  misbehavior  in  the  arbitra- 
tors, or  some  palpable  mistake.  Wheat- 
ley  V,  Martin,  6  Leigh  62;  Head  v. 
Muir,  3  Rand.  122. 

And  the  power  of  the  court  of  equity 
to  revise  awards  is  concurrent  with 
that  of  the  courts  of  common  law;  but 
if  the  court  of  law  first  get  possession 
of  the  subject,  its  decision  is  binding 
on  the  court  of  equity,  unless  new  cir- 
cumstances be  shown  to  authorize  the 
interposition  of  the  latter.  Flournoy 
V.  Halcomb,  2  Munf.  34. 

When  Suit  to  Set  Aside  an  Award 
May.  Be  Brought.— A  statutory  award 
must  be  regarded  as  complete  when  it 
is  signed  and  published  and  ready  to 
be  returned  to  court;  and  the  party 
against  whom  the  award  is,  may  then 


bring  his  chancery  suit  to  set  it  aside. 
Mathews  v.  Miller,  25  W.  Va.  817; 
Rogers  v,  Corrothers,  26  W.  Va.  238. 

Grounds  for  Setting  Aside.— An 
award  condemning  a  party  to  pay 
damages  for  refusing  to  ratify  an  il- 
legal and  fraudulent  contract  is  not 
binding;  and  relief  against  a  bond 
given  in  conformity  with  such  award, 
is  properly  sought  in  equity.  Exces- 
sive damages  alone  is  ground  for  re- 
lief in  equity,  as  proving  the 
arbitrators  to  have  acted  in  an  un- 
justifiable manner.  Beverley  v.  Ren- 
nolds,  Wythe  121. 

No  calculations  or  grounds  for  an 
award,  which  are  delivered  to  the 
arbitrators  after  the  submission  has 
been  delivered  to  them,  are  to  be  re- 
garded or  received  as  reasons,  or 
grounds,  to  avoid  an  award.  Taylor 
V.  Nicolson,  1  Hen.  &  M.  67. 

The  rules  governing  courts  of  equUy 
in  awarding  new  trials  in  actions  at 
law,  on  the  ground  of  after  discovered 
evidence,  apply  equally  to  motions  to 
set  aside  an  award  on  that  ground  An 
affidavit  taken  without  notice,  if  read 
without  objection  in  the  trial  court  in 
support  of  an  award,  will  be  con- 
sidered as  evidence  in  the  appellite 
court;  but  it  may  not  have  the  weight 
it  might  have  had  if  regularly  taken 
on  notice.  Adams  v,  Hubbard,  25 
Gratt.  129;  Tennant  v.  Divine,  24  W. 
Va.  392.  And  an  appellate  court  will 
not  undertake  to  interfere  with  the  de- 
cision of  the  trial  court,  upon  the 
ground  of  after  discovered  evidence, 
unless  it  has  before  it  all  the  evi(!once 
heard  in  the  latter  court;  and  this 
doctrine  is  applicable  as  well  to 
awards  as  to  verdicts.  Adams  v.  Hub- 
bard, 25  Gratt.  129. 

Arbitrators  as  Parties  to  Suit  to 
Vacate. — If  the  arbitrators  be  made 
parties  to  a  suit  for  setting  aside  their 
award,  they  may  demur  to  the  bill. 
Shermer  v.  Beale,  1  Wash.  11. 

Statute  of  Limitations. — Unless  the 
fund   is  such   a  fund  as    a     court     of 
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equity  will  pursue  regardless  of  the 
statute  cf  limitations,  lapse  of  time  is 
a  good  defense  to  a  bill  brought  to 
impeach  an  award.  Lesslie  v.  Brown, 
1   Pat.  &  H.  216. 

Decision  of  Whole  Controvcfsy. — 
Where  all  the  parties  are  before  the 
court  upon  a  hill  to  set  aside  an  award 
upon  grounds  which  unquestionably 
give  a  court  of  equity  jurisdiction,  the 
jurisdiction  having  once  attached  for 
the  purpose  of  injunction,  the  court 
may  decide  the  whole  controversy,  and 
render  a  final  decree,  though  all  the 
issues  are  legal  in  their  nature,  capa- 
ble of  being  tried  by  a  court  of  law; 
and  the  legal  remedies  therefor  ade- 
quate. Coons  V,  Coons,  95  Va.  434, 
28  S.  E.  885. 

An  arbitrator  can  not  contradict  an 
award  which  he  has  signed.  Van 
Winkle  v.  Insurance  Co.,  55  W.  Va. 
287,  47  S.  E.  82.  See  also,  Ross  v, 
Pleasants,  Wythe  10. 

Yin.  Pleading  Award  as  De- 
fense to  Action. 

In  General. — An  award  of  arbitra- 
tors may  be  relied  on  as  a  bar  to  a 
suit,  but  before  the  defendant  can  rely 
on  such  defense,  it  must  be  properly 
pleaded.  An  award  imperfectly 
pleaded  is  no  defense.  Martin  v.  Rex- 
road,  15  W.  Va.  612. 

Plea  of  ** Arbitrament  and  Award.*'— 
The  plea  of  "arbitrament  and  award" 
(in  so  many  words)  is  a  mere  nullity, 
and  no  evidence  should  be  received  to 
support  it,  notwithstanding  the  plain- 
tiff replied  generally.  Harrison  v. 
Brock,  1  Munf.  22. 

Award  Made  Pendente  Lite  under 
Plea  of  Nonassumpsit. — An  award 
made  pendente  lite  can  not  be  given 
in  evidence  upon  the  plea  of  nonas- 
sumpsit. Harrison  v.  Brock,  1  Munf. 
22. 

No  Declaration  Filed. — An  award 
for  tobacco,  made  upon  a  reference  un- 
der a  rule  of  court,  in  an  action  where 
no  declaration  was  filed,  but  the  dam- 
ages laid  in  the  writ  were  in  money, 


was  held  to  be  good.  Leftwitch  v. 
Stovall,  1  Wash.  303. 

IX.  Action  on  Arbitration 
Bond. 

Declaration. — In  an  action  of  debt 
for  the  penalty  of  an  arbitration  bond 
if  the  declaration  sets  out  the  submis- 
sion, and  so  much  of  the  award  as  en- 
titles the  plaintiff  to  his  action,  this  is 
sufficient  and  it  is  not  necessary  in 
such  case,  that  the  declaration  should 
set  out  the  whole  award.  Byars  v, 
Thompson,  12  Leigh  550;  Doolittle  v. 
Malcom,  8  Leigh  608. 

Plea. — In  an  action  on  a  bond  for 
an  award,  a  plea  that  the  arbitrators 
had  made  no  award,  will  defeat  the 
action  if  the  plea  is  sustained.  Small- 
wood  V.  Mercer,  1  Wash.  290. 

In  an  action  for  not  performing  an 
award,  a  plea  impeaching  the  conduct 
of  the  arbitrators  in  making  up  their 
award,  presents  no  legal  bar  and 
should  be  rejected  as  the  award  is 
final  until  set  aside.  Doolittle  v.  Mal- 
com, 8  Leigh  608. 

Variance. — Variance  between  the 
date  of  the  bond  declared  on,  and  that 
recited  in  the  award,  is  not  fatal,  if 
they  agree  in  every  other  particular; 
that  is  to  say,  if  the  bond  declared  on, 
have  the  month  blank,  and  the  award 
recites  the  month,  it  will  not  be  fatal 
if  the  bonds  agree  in  other  respects. 
Ross  V.  Overton    3  Call  309. 

Arrest  of  Judgment  and  Repleader. 
— In  debt  on  bond,  with  condition  to 
perform  an  award,  the  condition  be- 
ing made  part  of  the  record  by  oyer, 
and  .  the  defendant  having  pleaded 
'conditions  performed,"  if  the  plain- 
tiff reply  generally  judgment  will  be 
arrested  and  a  r^nleader  awarded. 
Green  v.  Bailey,  5  Munf.  246. 

X.  Appeal  and  Review. 

Award  Not  Entered  as  a  Judgment 

— There  can  not  be  an  appeal  to  th<: 
court  of  appeals,  from  the  award  of 
an  arbitrator,  unless  it  be  made  the 
judgment  or  decree  of  the  court  from 
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which  it  is  taken;  and  the  mere  copy 
of  the  award  in  the  proceedings  of  the 
court,  though  they  be  signed  by  the 
judge,  does  not  make  it  the  judgment 
or  decree  of  the  court.  Crane  v. 
Crane,  21  Gratt.  579. 

Award  Entered  as  Decree— Where 
two  persons  agree  to  submit  the  mat- 
ter in  controversy  between  them  to 
arbitrators;  the  award  of  the  arbitra- 
tors to  be  entered  as  the  decree  of 
court,  and  the  award  is  entered  as  the 
decree  of  court,  this  is  a  final  decree 
and  can  only  be  reversed,  or  altered 
by  a  bill  of  review.  Davis  v.  Crews, 
1    Gratt.   407. 


Refusal  to  Enter  Judgment — A 
court's  refusal  to  enter  a  judgment  ac- 
cording to  an  award,  without  deter- 
mining the  controversy,  is  not  a  judg- 
ment, from  which  an  appeal  can  be 
taken.     Maiilove  v.  Thrift,  5  Munf.  40:j. 

Judgment  Vacating  Award. — An  or- 
der of  the  circuit  court  setting  aside  an 
award  made  by  arbitrators  upon  a  sub- 
mission in  pais  of  matters  as  to  which 
there  is  no  action  pending  but  which 
provides  that  the  award  shall  be  made 
the  judgment  of  the  court,  is  such  a 
final  judgment  that  a  writ  of  error 
will  lie.  Tennant  v.  Divine,  24  W.  Va. 
387. 


ArcKitect«, 

See  the  title  WORKINK  CONTRACTS. 

Ardent  Spirits; 

See  the  titles  INTOXICATING  LIQUORS;  JUDICIAL  NOTICE. 

ARE. — In  Barzizas  v.  Hopkins,  2  Rand.  293,  it  is  said:  "It  is  no  objection  to 
this  construction,  that  the  word  are  is  in  the  present  tense,  and  must,  therefore, 
have  a  present  signification.  Even  present  time  is  relative.  It  may  have  been 
present  formerly;  it  may  be  present  now;  or,  it  may  present  at  some  future 
period.  The  word  are  therefore,  although  in  the  present  tense,  has,  when  ap- 
plied to  a  transaction  yet  to  come,  a  future  signification,  and  is  only  equivalent 
to  shall,  or  may  be." 

Argumentativeness. 

See  the  title  PLEADING. 
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A.  In  General,  714. 

B.  Limiting  Time,  714. 

C.  Interruption  of  Counsel.  715. 

III.  Latitude  of  Argument,  7i5. 

A.  Legitimate  Argument,  715. 

B.  Reading  and  Arguing  Law  to  the  Jury,  715. 
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a.  In  General,  715. 

b.  To  Show  Amount  of  Verdict,  716. 

2.  In  Criminal  Cases,  717. 
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€•  Coinmeiit8T>a  Failare  of  Defendant  to  Pntin  Depositions,  717. 

D.  Comments  on  Failure  of  Accused  to  Testify,  717. 

E.  Comments  on  Evidence,  718. 

IV.  When  Objection  to  Improper  Argument  Should  Be  Made,  7i8. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  ante,  p.  418;  ATTORNEY  AND 
CLIENT;  BILL  OF  EXCEPTIONS;  BRIEFS;  CRIMINAL  LAW;  IN- 
STRUCTIONS; OPEN  AND  CLOSE;  ORDER  OF  PROOF;  TRIAL. 


I.  Right  to  Be  Heard  by 
Counsel. 

upon  the  trial  of  a  question  of  fact 
in  a  criminal  case,  the  accused  has  a 
right  to  be  heard  by  counsel  before 
the  jury,  and  the  court  has  no  right 
to  prevent  him  from  being  so  heard, 
however  simple,  clear,  unimpeachcd 
and  conclusive,  the  evidence  in  its 
opinion  may  be;  but  the  court  has  a 
superintending  control  over  the  course 
of  the  argument  to  prevent  the  abuse 
of  that  or  any  other  right  Word  v. 
Com.,  3  Leigh  743. 

Upon  a  question  addressed  to  the 
court,  the  judge  is  not  bound  to  hear 
the  a"gument  for  the  prisoner's  coun- 
sel, if  his  opinion  is  already  formed. 
Howel  V.  Commonwealth,  5  Gratt.  664. 

II.  Control  of  Argument  by 
Court. 

A.  IN  GENERAL. 

The  court  has  the  superintendence 
and  control  over  the  course  of  the 
TFiTument  to  prevent  the  abuse  of  that 
or  any  other  right.  Word  v.  Com- 
monwealth, 3   Leigh   743. 

Discretion  of  Court. — Counsel  neces- 
sarily have  g.eat  latitude  in  the  argu- 
ment of  a  case,  and  it  is,  of  course, 
within  the  discretion  of  the  court  to 
restrain  them;  but  with  this  tKscretion 
the  appellate  court  will  not  interfere, 
unless  it  clearly  appears  from  the 
record  that  the  rights  of  the  prisoner 
"Vfre  prejudiced  by  such  line  of  argu- 
ment. State  V,  Allen,  45  W.  Va.  65, 
30  S.  E.  209;  State  v.  Shawn,  40  W. 
Va.   1,  20   S.    E.   873. 

B.  LIMITING  TIME. 
Discretion    of    Court. — It    is    in    the 


discretion  of  the  trial  court  in  a  felony 
trial,  as  in  any  other,  to  put  a  proper 
limit  to  the  time  of  counsel  in  their 
arguments  to  the  jury;  a  discretion 
with  which  the  appellate  court  will 
not  interfere,  unless  the  time  was 
made  so  short  as  to  manifestly  preju- 
dice the  rights  of  the  prisoner.  State 
V.  Shores,  31  W.  Va.  491,  7  S.  E.  414; 
Word  V.  Com.,  3  Leigh  744. 

In  State  v.  Shores,  31  W.  Va.  491, 
7  S.  E.  413,  a  burglary  case,  it  was 
held  not  unreasonable  to  restrict  each 
side  to  five  hours.  See  also,  Thomp- 
son V,  Com.,  88  Va.  45,  13  S.  E.  304. 

In  a  criminal  trial  the  court  has  a 
discretion  to  limit  the  time  to  be  con- 
sumed by  counsel  in  their  arguments 
to  the  jury,  a  discretion  with  which 
the  appellate  court  will  not  interfere, 
unless  the  record  shows  clearly  that 
injustice  was  done  the  prisoner  by 
such  limitation.  Under  the  circum- 
stances of  the  case,  held,  that  one  and 
three-quarter  hours  on  each  side  was 
not  an  unreasonable  limitation.  State 
V.  Hall,  31   W.  Va.   505,  7   S.   E.  422. 

So  on  a  trial  for  an  attempt  to  com- 
mit rape,  the  argument  of  counsel  was 
limited  to  one  hour  and  a  half  on  each 
side.  Held,  under  the  circumstances 
of  the  case,  this  was  not  an  abridg- 
ment of  the  right  of  the  accused  to  be 
fully  heard.  Cunningham  v.  Com.,  83 
Va.   37,   13   S.    E.   309. 

On  the  other  hand,  in  Jones  v.  Com., 
87  Va.  63,  12  S.  E.  226,  it  was  held  that, 
where  the  indictment  was  found  upon 
the  evidence  of  seventeen  witnesses, 
though  it  does  not  appear  how  many 
testified  at  the  trial,  the  ruling  of  the 
\  lower   court    restricting   the   argument 
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to  thirty  minutes,  against  the  objection 
of  the  prisoner,  was  an  undue  abridg- 
ment of  his  rights,  and  reversible 
error. 

C.     INTERRUPTION     OF     COUN- 
SEL. 

Counsel  in  arguing  the  case  before 
the  jury,  refer  to  an  instruction  given 
by  the  court,  and  represent  it  erro- 
neously. It  is  not  error  in  the  court 
to  interrupt  him,  and  state  to  the  jury 
the  instruction  correctly.  Coleman's 
Case,  25  Gratt.  866. 

III.  Latitude  of  Argument. 

A.    LEGITIMATE  ARGUMENT. 

Counsel  Confined  to  Evidence  and 
Instnictions. — It  is  the  duty  of  coun- 
sel, in  argument,  to  confine  them- 
selves to  the  case  at  bar,  the  evidence 
properly  before  the  jury,  and  the  law 
as  laid  down  by  the  court  in  its  in- 
structions, and  an  unwarranted  de- 
parture from  this  course  may  make  it 
necessary  to  set  aside  the  verdict.  But 
in  the  case  at  bar  the  remarks  of  coun- 
sel in  the  closing  argument,  as  to  the 
result  of  a  former  trial  of  the  case, 
were  not,  in  view  of  the  instructions 
of  the  court  on  the  subject,  prejudi- 
cial to  the  plaintiffs  in  error.  Taylor 
V.  Mallory,  96  Va.  19,  30  S.  E.  472; 
Newport  News,  etc.,  R.  Co.  v.  Brad- 
ford, 100  Va.  239,  40  S.  E.  900. 

Reference  to  Character  of  Accused. 
— The  seventh  bill  of  exceptions  is  be- 
cause the  attorney  for  the  common- 
wealth, in  the  argument,  referred  to 
the  character  of  the  accused.  He  said 
*'he  had  known  Holmes  R.  Puryear 
from  his  childhood;  that  he  (Puryear) 
had  been  to  school  to  him  (the  at- 
torney) in  his  boyhood;  and  that  his 
previous  character  should  — ."  Here 
he  was  stopped  by  the  court  and  not 
allowed  to  proceed  further.  This  is 
no  ground  for  arresting  the  judgment. 
The  circuit  court  administered  the 
proper  remedy.  There  was  no  excep- 
tion by  the  accused  at  the  time.  Per- 
haps    none     was    thought    necessary. 


After  the  action  of  the  court  there 
was  nothing  to  except  to.  See  the 
opinion  of  Hinton,  J.,  in  the  case  of 
Price  V.  Com.,  77  Va.  393;  Puryear  v. 
Com.,  83  Va.  58,  1  S.  E.  512. 

Denunciation  of  Accused. — It  is  not 
error  for  the  trial  court  to  refuse  to 
stop  the  speech  of  the  common- 
wealth's attorney,  in  its  denunciation 
of  the  accused  for  his  fiendishness  in 
seeking  to  assault  the  witness  for  his 
words  of  consolation  to  the  dying 
man.  This  was  a  legitimate  argu- 
ment, and  the  court  was  right  not  to 
interfere.  The  prisoner  was  repre- 
sented by  able  counsel,  who  had  made 
their  arguments  unchallenged,  and  it 
was  the  right  and  duty  of  the  com- 
monwealth's attorney  to  represent  the 
side  of  the  commonwealth  to  the  best 
of  his  ability.  It  was  not  intemperate 
comment,  unwarranted  by  the  facts 
and  circumstances  shown  by  the 
proofs  in  the  case.  Snodgrass  v. 
Com.,  89  Va.  685,  17  S.   E.  238. 

Relating  to  Jury  Prisoner's  Version. 
— Much  latitude  is  allowed  counsel  in 
argument,  but  they  should  not  relate 
to  the  jury  the  prisoner's  version,  as 
the  statement  of  the  accused,  where 
the  latter  could  not  himself  testify. 
Barbour  v.  Com.,  80  Va.  287. 

Attack  upon  Opposing  Counsel. — 
The  right  of  a  public  prosecutor  to 
have  associated  with  him  an  attorney 
to  assist  in  the  prosecution  is  estab- 
lished law  in  this  state,  and  is  not  a 
proper  subject  of  animadversion.  The 
fact  that  such  an  assistant,  in  response 
to  adverse  criticism  by  counsel  for  a 
prisoner,  replied  that  he  had  "refused 
a  large  fee  in  this  case  to  prosecute," 
is  not  good  cause  of  exception  or  ob- 
jection on  the.  part  of  the  prisoner 
McCue's  Case,  103  Va.  870,  49  S.  E.  623. 

B.  READING  AND  ARGUING  LAW 

TO  THE  JURY. 
1.    In  Civil  Cases, 
a.   In  General. 

Whether    counsel,    in    argument   be- 
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fore  a  jury,  shall  read  law  from  law 
books  and  reported  cases,  and  com- 
ment thereon,  is  within  the  discretion 
of  the  court,  subject  to  review  in  case 
of  abuse  of  discretion.  If  the  law  read 
be  good  law,  and  relevant  to  the  case, 
it  is  clearly  not  a  ground  of  error. 
If  bad  law,  or  irrelevant  to  the  case, 
and  calculated  to  mislead  the  jury, 
yet,  if  the  court  has  given  instructions 
correctly  stating  the  law  on  the  sub- 
ject, it  would  not  be  reversible  error; 
but,  in  the  absence  of  such  instructions 
to  counteract  the  danger,  it  would  be 
reversible  error.  Gregory  v.  Ohio 
River  R.  Co.,  37  W.  Va.  606,  16  S.  E. 
819,  distinguishing  Ricketts  v.  C.  &  O. 
Ry.  Co.,  33  W.  Va.  433,  10  S.  E.  801. 
See  also,  Michael  v.  Roanoke  Machine 
Works,  90  Va.  492,  19  S.  E.  261;  N.  &' 
W.  R.  Co.  V,  Harman,  83  Va.  565,  s 
S.  E.  251.  See  Newport  News  R.  C) 
V.  Bradford,  100  Va.  239,  40  S.  E.  900; 
Bloyd  V.  Pollocks,  27  W.  Va.  7;'>; 
Harrow  v.  Ohio  River  R.  Co.,  38  W. 
'^'a.  711,   18   S.   E.   92« 

After  Instniction  Given.— In  Delap- 
lane  v.  Crenshaw,  15  Gratt.  458,  the 
court  held,  in  a  civil  suit  (whatever 
may  be  the  law  in  a  criminal  case), 
after  the  judge  presiding  at  the  trial 
has  given  an  instruction  to  the  jury, 
the  counsel  should  not  be  allowed  to 
discuss  before  the  jury  the  same  mat- 
ter which  the  court  has  already  de- 
cided. 

It  is  an  established  rule,  in  all  our 
courts  of  justice,  not  to  allow  counsel 
to  contest  the  correctness  of  an  opin- 
ion of  the  court  upon  a  point  of  law, 
given  in  the  course  of  the  trial  of  any 
civil  case;  a-^d  without  doubt,  the  rule 
is  correct.  Com.  v.  Garth,  3  Leigh 
778. 

After  Refusal  to  Give  Instruction. — 
When  the  trial  court  has  refused  to 
give  an  instruction  embodying  a  par- 
ticular view  of  the  case,  it  is  not  er- 
ror to  refuse  to  permit  counsel  to 
argue  the  same  view  before  the  jury. 
Alleghany  Iron  Co.  v.  Teaford,  96  Va. 
372,   31   S.   E.   525. 


b.   To  Show  Amount  of  Verdict 
Virginia  Rule.— In  N.  &  W.  R.  Co. 

V.  Harman,  83  Va.  563,  8  S.  E.  251,  it 
was  held  clearly  permissible  for  coun- 
sel to  read  to  the  jury  cases  from  th'r 
Viig^inia  Reports  for  the  expre-ssly 
declared  purpose  of  "showing  what 
damages  other  Virginia  juries  have 
given."  The  court  continued:  **While 
it  is  the  province  of  the  court  to  give 
the  law  to  the  jury,  and  of  the  jury  to 
deal .  with  the  facts,  it  would  be  an 
unwarranted  restriction  upon  the  legi- 
timate scope  of  argument  of  counsel^ 
if  Kot  a  flagrant  act  of  usurpation,  for 
a  trial  court  to  prohibit  counsel,  in 
this"  state  at  least,  from  referring  to 
and  reading  from  recognized  au- 
thorities, and  especially  from  decisions 
in  similar  cases  by  courts  of  last  re- 
sort. These  are,  in  fact,  the  sources 
of  correct  information  for  bench,  bar 
and  jury,  as  in  them  are  garnered  up 
the  enduring  landmarks  of  the  law, — 
the  truths  which  have  stood  the  tests 
of  centuries,  and  have  received  the 
sanction  of  the  wisest  and  best  legis- 
lators and  judges  who  have  gone  be- 
fore us." 

It  is  the  duty  of  the  court  to  in- 
struct the  jury  as  to  the  law,  and 
it  is  the  duty  of  the  jury  to  follow 
the  law  as  laid  down  by  the  court. 
Counsel  should  not  be  allowed  to  read 
law  books  to  the  jury,  as  it  is  calcu- 
lated to  mislead  and  confuse  them,  and 
cause  them  to  disregard  the  instruc- 
tions of  the  court.  Norfolk,  etc.,  R. 
Co.  V.  Harman,  83  Va.  553,  8  S.  E. 
2.)l;  Newport  News,  etc.,  R.  Co.  v. 
Bradford,  100  Va.  231,  40  S.  E.  900. 

West  Virginia  Rule. — Upon  the 
trial  of  an  action  for  damages  it  is  er- 
ror for  the  court  to  permit  the  coun- 
sel for  the  plaintiff,  over  the  objection 
of  the  defendant,  in  argument,  to  read 
to  the  jury,  upon  the  question  of  the 
measure  of  damages,  extracts  from  re- 
ported cases,  showing  large  damages 
held  not  excessive.  Ricketts  v.  Chesa- 
peake &  O.  Ry.  Co.,  33  W.  Va.  433,  10 
S.  E.  801. 
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There  is  also  a  dictum  in  Gregory 
V.  Ohio  River  R.  Co.,  37  W.  Va.  606, 
16  S.  E.  824,  to  the  effect,  that,  the 
reading  from  a  decision  to  bring  be- 
fore the  jury  the  facts  of  the  case  de- 
cided, will  not  be  allowed. 
2.    In  Criminal  Cases. 

Whatever  may  be  the  right  of  coun- 
sel, in  criminal  cases,  to  maintain  by 
argument  to  the  jury  propositions  of 
law  untrammeled  by  the  court,  where 
no  instructions  have  been  given  by  it, 
as  to  which  no  opinion  is  expressed; 
yet,  where  the  court  has  instructed 
the  jury,  in  accordance  with  principles 
established  Ly  this  court,  counsel  have 
no  right  to  argue  against  such  instruc- 
tions. Dejarnette  v.  Com.,  75  Va.  868; 
Davenport  v.  Com.,  1  Leigh  597; 
Brown  v.  Com.,  86  Va.  471,  10  S.  E. 
745.  See  especially,  the  title  IN- 
STRUCTIONS. 

The  case  of  Brown  v.  Com.,  86  Va. 
472,  to  S.  E.  745,  expressly  decided 
that  the  jury  are  not  the  judges  of  the 
law,  in  criminal  cases,  but  only  of  the 
facts.  This  point  has  for  a  consider- 
able period  been  enveloped  in  a  cloud 
of  doubt,  though  perhaps  not  entirely 
res  integra,  there  being  a  dictum  l»y 
Smith,  J.,  in  Doss  v.  Com.,  1  Gratt. 
559,  to  the  effect  that,  in  a  criminal 
case,  the  jury  are  the  judges  of  the 
law.  See  also,  on  this  subject,  Mus- 
coe  V,  Com.,  86  Va.  443,  10  S.  E.  534. 

C.  COMMENTS  ON  FAILURE  OF 
DEFENDANT  TO  PUT  IN  DEP- 
OSITIONS. 

In  Robinson  v.  Woodford,  37  W. 
Va.  377,  16  S.  E.  602,  it  was  held  to 
bfc  proper  for  counsel  on  one  side  in 
his  argument,  before  the  jury,  to  com- 
ment on  the  fact  that  the  other  side 
hnd  taken  depositions  but  had  failed 
to  put  them  in  evidence. 

D.  COMMENTS  ON  FAILURE  OF 
ACCUSED  TO  TESTIFY. 

In  State  v.  Chisnell,  36  W.  Va.  659, 
15  S.  E.  412,  the  prosecuting  attorney 
in  his  argument  before  the  jury  had 
alluded  to   the   failure  of  the   accused 


to  testify  in  her  own  behalf,  but  on 
exception  he  withdrew,  and  asked  the 
jury  not  to  consider  his  remark's  in 
that  respect,  and  the  court  declared 
the  remarks  improper  and  directed  the 
jury  to  disregard  and  not  consider 
them.  Held,  this  is  no  ground  for  a 
new  trial,  fhe  court  in  the  course  of 
its  opinion  saying:  "It  seems  to  be 
held  that  if  such  comment  upon  the 
failure  of  the  accused  to  testify  is 
made,  without  any  action  by  the  court 
or  attorney  to  nullify  or  neutralize  it, 
it  will  be  ground  for  annulling  the 
trial,  unless  waived.  ♦  *  *  But 
where  the  court  corrects  the  error  by 
excluding  the  comment  and  admonish- 
ing the  jury  to  disregard  it,  the  au- 
thorities fairly  sustain  the  proposition 
that  it  will  not  be  ground  for  setting 
the  verdict  aside."  See  also.  State  v. 
Greer,  22  W.  Va.  800;  State  v.  Ice,  34 
W.  Va.  244,  12  S.  E.  695;  Price  v. 
Com.,    77    Va.    393. 

But  if  the  exception  to  such  com- 
ment is  not  taken  until  after  verdict, 
it  is  too  late,  unless,  under  all  the 
circumstances,  the  court  can  see  that 
a  proper  verdict  has  been  rendered 
and  the  accused  not  injured  by  the 
comment.  Price  v.  Com.,  77  Va.  393; 
Norfolk  &  Western  R.  Co.  v.  Sholt, 
92  Va.  48,  22  S.    E.   811. 

Failure  of  Accused  to  Account  for 
His  Whereabouts. — The  law  prohibits 
the  commonwealth's  attorney  from 
commenting  on  the  failure  of  the  ac- 
cused to  testify  in  his  own  behalf. 
The  accused  is  entitled  to  stand  upon 
his  plea,  and  testify  or  not  as  he  may 
prefer;  and  comment  on  his  failure  to 
go  upon  the  witness  stand  is  forbid- 
den. But  there  appears  to  be  a  fail- 
ure of  fact  about  this;  the  common- 
wealth's attorney  not  having  mentioned 
the  failure  of  the  accused  to  go  upon 
the  witness  stand  at  all,  and  the  re- 
marks objected  to  referred  to  the 
failure  of  the  accused  to  account  for 
his  whereabouts  at  the  hour  of  the 
killing,  or  for  his  flight  to  the  state  of 
Illinois.    The    court    did    not     under- 
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stand  these  remarks  as  having  refer- 
ence to  the  failure  of  the  accused  to 
testify,  and  no  objection  was  made  to 
them  at  the  time,  and  they  constitute 
no  ground  for  disturbing  the  verdict 
and  judgment  of  the  circuit  court. 
Sutton  V.  Com.,  85  Va.  134,  7  S.  E. 
323. 
E.    COMMENTS  ON  EVIDENCE. 

Evidence  Tending  to  Prove  Ma- 
terial Point. — Where  there  is  some 
evidence  tending  to  prove  a  material 
point  in  a  cause,  it  is  a  legitimate  sub- 
ject of  argument,  although  the  court 
may  have  excluded  other  evidence  on 
the  same  point;  and  the  statement  of 
the  trial  judge,  in  the  presence  of  the 
jury,  that  he  had  improperly  rejected 
the  excluded  evidence,  without  then 
admitting  it,  could  not  have  prejudiced 
the  other  party.  Richmond  Ice  Co.  v. 
Crystal  Ice  Co.,  103  Va.  465,  49  S.  E. 
650. 

Evidence  Afterwards  Ruled  Out. — 
A  case  will  not  be  reversed  because 
counsel,    in    his    argument    before    the 


jury,  has  commented  upon  evidence 
which  the  court,  in  its  charge,  after- 
wards instructed  them  was  inadmis- 
sible. Baltimore,  etc.,  R.  Co.  v.  Polly,. 
14  Gratt.  447. 

Evidence  Read  in  Argument. — After 
the  submission  of  a  case  to  the  jury, 
it  is  within  the  discretion  of  the  court 
to  permit,  written  evidence  attached  to 
the  pleadings  to  be  read  in  argument, 
even  though  it  was  omitted  to  re  id 
them  to  the  jury.  Huffman  v.  Alderson, 
9  W.  Va.  616. 

IV.  When  Objection   to    Im- 
proper    vgument  Should 
Be  Made. 

After  Verdict. — Objections  to  the 
arguments  of  counsel,  mad**  for  ♦oe 
first  time  a^ter  the  verdict  of  th**  iirv, 
come  too  late  to  be  availing,  if  the 
court  can  see  that  a  proper  verdict 
has  been  rendered.  Norfolk,  e#c.,  R. 
Co.  V,  Shott,  92  Va.  34,  22  S.  E.  811; 
Price  V.  Com.,  77  Va.   393. 


ARMS.— See  the  titles  CONSTITUTIONAL  LAW;  WEAPONS. 

The  constitution  of  the  United  States  provides  that  "a  well  regulated  militia 
being  necessary  to  the  security  of  a  free  state,  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  infringed."  In  construing  this  provision  the  court 
said:  "The  keeping  and  bearing  of  arms,  therefore,  which  at  the  date  of  the 
amendment  was  intended  to  be  protected  as  a  popular  right,  was  not  such  as 
the  common  law  condemned,  but  was  such  a  keeping  and  bearing  as  the 
public  liberty  and  its  preservation  commended  as  lawful,  and  worthy  of  protec- 
tion. So  also,  in  regard  to  the  kind  of  arms  referred  to  in  the  amendment  it 
must  be  held  to  refer  to  the  weapons  of  warfare  to  be  used  by  the  militia,  such 
as  swords,  guns,  rifles,  and  muskets,  arms  to  be  used  in  defending  the  state  and 
civil  liberty,  and  not  to  pistols,  bowie  knives,  brass  knuckles,  billies,  and  such 
other  weapons  as  are  usually  employed  in  brawls,  street  fights,  duels  and 
afifrays,  and  are  only  habitually  carried  by  bullies,  blackguards,  and  desperadoes, 
to  the  terror  of  the  community  and  the  injury  of  the  state.  Bish.  Crim.  St., 
§  792."    State  v.  Workman,  35  W.  Va.  367,  14  S.  E.  11. 


ARMY — In  Burroughs  v.  Peyton,  16  Gratt.  475,  it  is  said:  "It  will  be  ob- 
served that  a  broad  distinction  is  made  in  the  constitution  between  the  *militia' 
and  the  armies,  referred  to  in  it;  the  powers  conferred  upon  congress,  and  de- 
nied to  the  states,  in  reference  to  the  one,  being  widely  different  from  the 
powers  conferred  and  denied  in  reference  to  the  other.  And,  indeed,  the  two 
words  could  not  properly  have  been  used  to  convey  the  same  idea.    An  army 
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is  a  body  of  men  whose  business  is  war;  the  militia  a  body  of  men  composed 
of  citizens  occupied  ordinarily  in  the  pursuits  of  civil  life,  but  organized  for 
discipline  and  drill,  and  called  into  the  field  for  temporary  military  service 
when  the  exigencies  of  the  country  require  it.**  See  the  titles  CONSTITU- 
TIONAL LAW;  MILITIA. 

ARRAIGNMENT.— In  Whitehead  v.  Commonwealth,  19  Gratt.  643,  it  is 
said:  "The  prisoner  is  allowed,  'upon  his  arraignment*  in  the  county  court  to 
elect  in  what  court  he  shall  be  tried.  The  precise  point  is  at  what  time  is  this 
election  to  be  made;  whether  before  or  after  pleading.  Do  the  words  upon  his 
arraignment  mean,  at  the  time  of  or  after  his  arraignment;  and  does  an  arraign- 
ment necessarily  include  the  plea?  This  leads  us  to  inquire  what  is  an  ar- 
raignment? Blackstone  says,  book  4,  page  322:  *To  arraign  is  nothing  less 
but  to  call  the  prisoner  to  the  bar  of  the  court  to  answer  the  matter  charged 
upon  him  in  the  indictment.*  On  the  page  324,  he  says:  *When  a  criminal  is 
arraigned,  he  either  stands  mute  or  confesses  the  fact,  which  circumstances  we 
may  call  incidents  to  the  arraignment,  or  else  he  pleads  to  the  indictment, 
which  is  to  be  considered  as  the  next  stage  of  the  proceedings.*  A  whole  chap- 
ter is  devoted  by  this  authon  to  the  subject  of  arraignment  and  its  incidents. 
The  next  chapter  is  upon  the  subject  of  plea  and  issue.  It  is  evident,  there- 
fore, I  think,  that  he  regards  an  arraignment  and  the  plea  of  the  accused  as 
separate  stages  of  the  proceeding.  The  arraignment  is  the  act  of  the  court; 
the  plea  is  the  act  of  the  accused.  It  is  true,  that  by  the  third  section  of  the 
act,  the  court  may,  upon  the  refusal  of  the  accused  to  plead,  enter  for  him  the 
plea  of  not  guilty;  but  this  is  done  in  his  behalf.  It  is  an  act  performed  for  the 
accused.**    See  the  title  CRIMINAL  LAW. 

Array,  CKallenge  to. 

See  the  title  JURY. 

Arrears  of  IVent. 

See  the  title  LANDLORD  AND  TENANT. 

ARREST. 

I.  In 'Civil  Cases,  720. ' 
II.  In  Criminal  Cases,  720. 

A.  What  Arrests  May  Be  Made  without  Warrant,  720. 

B.  Question  of  Les^ality  of  Arrest  Is  One  of  Fact,  721. 

C.  KillinfiT  Officer  in  Resisting  Illegal  Arrest,  721. 

D.  Warrant  of  Arrest,  721. 

ni.  In  Time  of  War,  721. 

IV.  Privilege  from  Arrest,  722. 

CROSS  REFERENCFS. 

See  the  titles  COMMITMENTS  AND  PRELIMINARY  EXAMINATION 
OF  ACCUSED;  EXECUTIONS;  FALSE  IMPRISONMENT;  MALICIOUS 
PROSECUTION;  PRIVILEGE;  WARRANTS. 
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L  In  Civil  Cases. 

Length  of  Time  Debtor  Can  Be 
Held  without  Execution. — A  debtor, 
being  surrendered  to  the  sheriff  by 
his  special  bail,  after  judgment  against 
him  in  a  county  court,  can  not  legally 
be  detained  in  jail,  or  within  the  prison 
bounds,  on  a  bond  given  for  that  pur- 
poi**,  more  than  twenty  days  from  the 
time  of  such  surrender,  if  the  cred- 
itor, his  agent,  or  attorney,  do  not, 
within  that  time,  charge  him  in  execu- 
tion  m   writing.     Green  v.   Garrett,  3 

Mv.nf.  r-.ag. 

Effect  of  Escape  of  Debtor  Arrested 
upon  a  Writ  of  Ca.  Sa. — If  a  debtor  in 
custody  under  a  writ  of  ca.  sa.  be  per- 
mitted to  escape,  the  creditor  is  en- 
titled to  another  execution  against  the 
debtor  as  well  as  to  an  action  against 
the  sheriff  for  the  escape.  Windrum 
V.  Parker,  2  Leigh  361.  See  the  title 
ESCAPE. 

Effect  of  Discharge  of  Debtor  Ar- 
rested upon  a  Writ  of  Ca.  Sa. — But  if 
a  debtor,  arrested  on  a  writ  of  ca.  sa., 
if  discharged  by  order  of  the  creditor 
or  his  agent,  no  other  execution  can 
be  had  on  the  judgment  or  decree. 
Windrum  v,  Parker,  2  Leigh  361. 

II.  In  Criminal  Cases. 

A.     WHAT     ARRESTS     MAY     BE 
MADE  WITHOUT  WARRANT. 

For  felonies,  or  upon  reasonable 
suspicion  of  felony,  and  for  misde- 
meanors committed  in  their  presence, 
constables  or  police  officers  may  ar- 
rest the  offender  without  a  warrant 
and  take  him  before  a  magistrate  to 
be  dealt  with  according  to  law.  But, 
in  general,  in  cases  of  misdemeanor  a 
constable  or  other  peace  officer  can 
not,  any  more  than  a  private  person, 
justify  the  arrest  of  the  offender  with- 
out a  warrant,  when  the  offense  was 
not  committed  in  his  presence.  Mus- 
coe  V.  Com.,  86  Va.  443,  10  S.  E.  534. 

So  a  justice  of  the  peace,  or  a  mayor 
of  a  city  or  town  having  similar  power, 
may  himself  apprehend  or  cause  to  be 


apDtehended,  by  word  only,  any  per- 
son committing  a  felony  or  breach  of 
the  peace  in  his  presence;  but  this 
power  extends  no  further.  In  all  other 
c«''.ses  he  must  issue  his  warrant  in 
writing  to  apprehend  the  offender. 
Muscoe  V.  Com.,  86  Va.  443,  10  S.  E. 
534. 

A  police  is  a  constable  within  the 
corporate  limits  of  a  town,  with  ill 
the  powers  of  such  officers  in  crim- 
inal cases,  and  may  arrest  and  detain 
any  person  he  knows  to  be  guilty  of 
an  offense  against  the  laws  of  the  state 
until  a  proper  warrant  can  be  issued 
and  an  examination  be  had.  Clai- 
borne V.  Chesapeake,  etc.,  R.  Co.,  46 
W.  Va.  363,  33  S.  E.  262;  Charleston 
V.  Beller,y45  W.  Va.  44,  30  S.  E.  152. 

No  warrant  is  necessary  for  appre- 
hending a  slave  going  at  large  or  hir- 
ing himself  out  contrary  to  law. 
Abrahams  v.  Commonwealth,  1  Rob. 
675. 

A  warrant  of  arrest  is  unnecessary 
before  the  accused  in  custody  is  sent 
to  a  justice  for  examination  upon  the 
charge  in  the  indictment.  Waller  v. 
Commonwealth,  84  Va.  492,  5  S.  E. 
364. 

Where  Act  Is  Committed  out  of  Of- 
ficer's Presence — Latter  Must  Have 
Warrant — Not  only  must  there  be  a 
warrant  in  order  to  justify  an  arrest 
for  a  misdemeanor  not  committed  in 
the  presence  of  the  officer,  but,  to 
justify  the  arrest  the  officer  must  have 
the  warrant  with  him  at  the  time. 
Muscoe  V.  Com.,  86  Va.  443,  10  S.  E. 
534.    See  the  title  WARRANTS. 

When  Conductor  May  Cause  Arrest. 
— A  conductor  is  a  conservator  of  the 
peace  while  in  charge  of  his  train  and 
where  there  is  proper  cause  he  is  justi- 
fied in  causing  an  arrest  and  the 
company  can  not  be  held  liable. 
Claiborne  v.  Chesapeake,  etc.,  R.  Co., 
46  W.  Va.  363,  33  S.   E.  262. 

A  conductor  is  not  bound,  where 
there  is  probable  cause  to  believe  a 
party  bent  on  mischief,  to  wait  until 
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some  one  is  injured;  he,  having  been 
informed  that  the  plaintiff  was  armed 
with  a  dangerous  and  deadly  weapon, 
has  a  right  to  cause  his  arrest.  Clai- 
borne V.  Chesapeake,  etc.,  R.  Co.,  46 
W.  Va.  363,  33  S.  E.  262. 

Police  May  Arrest  on  Trains  within 
Corporate  Limits. — Where  the  plain- 
tiff, while  armed  with  a  dangerous  and 
unlawful  weapon,  was  on  a  train  within 
the  corporate  limits  of  a  town,  and 
it  becomes  known  to  the  police  of  that 
town  that  he  is  so  armed,  they  have 
the  right  to  arrest-  him  on  the  cars  and 
take  him  therefrom,  and  the  railroad 
company  will  not  be  liable  for  such 
arrest.  Claiborne  v,  Chesapeake,  etc., 
R.  Co.,  46  W.  Va.  363,  33  S.  E.  262. 

Policeman  Making  Arrest  May  Use 
Force  Necessary  to  Take  the  Offender. 
— A  policeman  who  does  not  use  more 
force  than  is  necessary  to  arrest  a  per- 
son who  is  engaged  in  riotous  and  dis- 
orderly conduct,  and  who  resists  the 
arrest,  is  not  guilty  of  an  assault  and 
battery.  Mesmer  v.  Com.,  26  Gratt. 
976. 

B.  QUESTION  OF  LEGALITY  OF 
ARREST  IS  ONE  OF  FACT. 

The  question  as  to  what  constitutes 
a  legal  arrest  is  a  mixed  question  of 
law  and  fact,  and  must  therefore  be 
determined  by  the  jury  upon  the  facts 
of  the  particular  case,  under  suitable 
instructions  from  the  court  as  to  the 
law.  The  court  should  explain  to  the 
jury  what  constitutes  a  legal  arrest, 
and  then  leave  it  to  them  to  say 
whether  upon  the  evidence  before 
them  the  arrest  in  question  is  legal  or 
not.  Muscoe  v.  Com.,  86  Va.  443,  10 
S.  E.  534. 

C.  KILLING    OFFICER    IN    RE- 
SISTING    ILLEGAL    ARREST. 

If  one,  even  an  officer,  undertakes 
to  arrest  another  unlawfully,  the  latter 
may  resist  him.  He  has  no  protection 
from  the  offense,  or  from  the  fact 
that  the  other  is  an  offender.  The  true 
view  of  the  law  when  the  mere  fact 
of  an  illegal  arrest,  attempted  or  con- 


summated, appears,  is  that  if  the  one 
suffering  it  kills  the  officer  or  other 
arresting  person,  whether  with  a  deadly 
weapon  or  with  other  means,  he  may 
rely  on  the  presumption  that  his  mind 
was  beclouded  by  passion;  but.  if  act- 
ual malice  is  affirmatively  proved  the 
homicide  will  be  murder.  Briggs  v. 
Com.,  82  Va.  554;  Muscoe  v.  Com.,  86 
Va.  443,  10  S.  E.  534.  Thus  in  a  case 
where  the  circumstances  did  not  jus- 
tify an  arrest  by  the  constable  without 
a  warrant,  but  which  gave  the  accused 
the  right  to  resist  the  arrest,  it  ap- 
peared that  the  deceased  told  the  ac- 
cused he  would  arrest  him,  and  against 
his  protest  did  arrest  him.  The  ac- 
cused jerked  loose,  and  then  retreat- 
ing a  short  distance,  turned  and  fired 
at  the  back  of  the  deceased,  who  was 
unarmed.  It  was  held  that  the  grade 
of  the  offense  depended  on  whether 
the  homicide  was  committed  through 
actual  malice,  or  through  sudden  pas- 
sion, which  could  only  be  ascertained 
from  the  circumstances,  and  the  jury, 
with  all  those  circumstances  before 
them,  having  found  that  the  offense 
was  murder,  their  finding  should  not 
be  disturbed,  as  it  was  neither  against, 
nor  without,  evidence.  Briggs  v.  Com., 
82  Va.  554. 

D.    WARRANT  OF  ARREST. 

See  the  title  WARRANTS. 

III.  In  Time  of  War. 

May  Arrest  on  Suspicion. — In  time 
of  war  an  officer  has  the  right  to  ar- 
rest and  imprison  any  one,  whom  he 
suspects  and  has  reason  from  general 
representation  or  otherwise  to  suspect 
of  giving  aid  and  comfort  to  the 
enemy  or  of  intending  to  give  such  aid 
and  comfort;  and  such  arrest  and  im- 
prisonment is  "according  to  the  usages 
of  civilized  warfare."  White  v.  Crump, 
19  W.  Va.  585. 

It  is  not  the  duty  of  a  military  offi- 
cer in  time  of  war  to  wait  until  some 
overt  act  is  done  by  one,  who  is  sus- 
pected to  be  an  enemy,  before  he  or- 


1  Va— 46 


722 


Arson 


ders  his  arrest.  White  v.  Crump,  19 
W.  Va.  597. 

Must  Act  in  Conformity  with  Mili- 
tary Authority. — If  the  defendant 
acted  in  conformity  with  military  au- 
thority and  in  execution  of  a  military 
order  in  arresting  plaintiff,  the  act  must 
be  considered  a  belligerent  act,  in  the 
legal  import  of  the  term,  and  he  is 
not  liable  to  a  civil  action.  Carska- 
don  V.  Williams,  7  W.  Va.  19. 

When  Party  Not  Liable  for  Causing 
Arrest. — If  in  time  of  war  an  arrest  is 


made  in  good  faith  with  a  view  to  as- 
sist the  side  in  whose  service  the  actor 
was  engaged,  and  was  such  an  arrest 
as  would  be  recognized  by  civilized 
nations  as  according  to  the  usages  of 
civilized  warfare,  although  done  with- 
out special  orders,  the  actor  could  not 
be  held  liable  therefor.  White  v. 
Crump,  19  W.  Va.   585. 

IV.  Privilege  from  Arrest. 

See  the  title  PRIVILEGE. 


Arrest  of  Judgment. 

Sec  the  titles  APPEAL  AND  ERROR,  ante,  p.  418;  JUDGMENTS  AND  DE- 
CREES; JURY;  PARTIES;  PLEADING;  VERDICT. 
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CROSS  REFERENCES. 
See  the  titles   CONFESSIONS;   EVIDENCE;   INDICTMENTS,   INFOR- 
MATIONS  AND  PRESENTMENTS. 


I.  Definitions. 

A.  AT  COMMON  LAW. 

Arson  is  the  willful  and  malicious 
burning  of  the  house  of  another  per- 
son. Bouvier's  Law  Diet.  (Rawle's 
Rev.),  p.  170;  Minor's  Cr.  L.,  p.  88. 
Arson  is  the  felonious  burning  of  a 
dwelling  house.  Curran's  Case,  7 
Gratt.  619. 

B.  BY  STATUTE. 

1.  By  Night. 

Arson  in  the  night  is  maliciously  to 
burn  the  dwelling  house  of  another,  or 
any  boat  or  vessel  or  river  craft,  in 
which  persons  usually  dwell  or  lodge, 
or  any  jail  or  prison;  or  maliciously 
to  set  fire  to  any  other  thing,  by  the 
burning  whereof  such  dwelling  house, 
boat,  vessel,  or  river  craft,  jail,  or 
prison  shall  be  burnt  in  the  mght.  W. 
Va.  Code  1899,  ch.  145,  p.  951;  Minor's 
Crim.  Law,  p.  90;  Va.  Code  1887,  ch. 
181,  §  3695. 

Burning  of  Barn  in  the  Night  Not 
Punishable  with  Death. — An  indict- 
ment, which  charges  that  the  prisoner 
at  night  did  burn,  a  certain  other  house 
called  a  barn  or  stable  of  one  R.  there 
situate,  the  same  being  an  outhouse 
not  adjoining  the  dwelling  house,  nor 
under  the  same  roof,  but  some  persons 
usually  lodging  therein  at  night,  to 
wit,  etc.,  does  not  set  out  an  offense 
for  which  the  punishment  is  death. 
Page  V.  Com.,  26  Gratt.  943. 

2.  By  Day. 

Arson  in  the  daytime  is  maliciously 
to  burn  the  dwelling  house  of  another, 
or  any  boat,  vessel,  or  river  craft,  in 
which  persons  usually  dwell  or  lodge, 
or  any  jail  or  prison;  or  maliciously 
to  set  fire  to  any  building  or  other 
thing  by  the  burning  whereof  such 
dwelling  house,  boat,  vessel,  or  river 
craft,  jail  or  prison,  shall  be  burnt  in 
the   daytime.     Minor's   Crim.   Law,   p. 


90;  Va.  Code  1887,  ch.  188,  §  3695;  W. 
Va.   Code  1899,  ch.   145,  p.   951. 

Effect  of  Statute  on  Common  Law. 
— It  is  said  that  the  common-law  of- 
fense is  wholly  abrogated  and  repealed 
by  the  revised  criminal  statute.  Acts 
of  1847-8,  ch.  4,  p.  99;  and  that  by 
§§  1,  2  of  that  act,  two  distinct 
statutory  offenses  are  created  in  rela- 
tion to  the  burning  of  a  dwelling 
house;  the  first  offense  of  burning  in 
the  nighttime;  and  the  second  of  burn- 
ing in  the  daytime.  Curran's  Case,  7 
Gratt.  619. 

Quaere:  As  to  the  repeal  of  the 
common-law  offense  of  arson  by  the 
Acts  of  1847-8,  ch.  4,  p.  99.  Curran's 
Case,  7  Gratt.  619. 

II.  Who  Are  Principals. 

Where  a  number  of  persons  com- 
bine to  commit  the  offense  of  arson, 
and  they  all  assent  to  it,  and  only  a 
part  of  them  go  to  do  the  act,  those 
who  are  absent  knowing  with  what  in- 
tent the  others  went  to  the  place  where 
the  building  was  located,  and  assent- 
ing to  the  same,  are  principals.  Uhl 
V.  Com.,  6  Gratt.  706.  See  generallv, 
the  title  ACCOMPLICES  AND  AC- 
CESSORIES, ante,  p.  74. 

III.  Subjects  of  ArsoiL 

See   post,  "Property,"  V,   A,  2. 

What  the  Term  Dwelling  House  In- 
eludes. — The  term  dwelling  house  em- 
braces the  dwelling  house  proper, 
Litchen,  meat  house,  dairy,  offices, 
Larn  and  stables,  and  all  other  out- 
buildings within  the  curtilage  of  the 
dwelling  house.  Curran's  Case,  7 
Gratt.  619;  Page  v.  Com.,  26  Gratt. 
943;  Com.  v.  Posey,  4  Call  109. 

Section  8,  ch.  188  of  the  Va.  Code 
of  1878,  creates  no  offense.  It  declares 
nothing  necessary  to  be  noticed  in 
pleading,  either  in  the  indictment  or 
elsewhere.     It   is   a  mere   incident   to 
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§§  1,  2  of  the  said  chapter,  and  a  mere 
limitation  of  the  word  "dwelling  house** 
therein  mentioned.  Page  v.  Common- 
wealth, 26  Gratt.  943. 

Unoccupied  House  Not  Dwelling. — 
A  house  built  for,  and  used  as  a  dwell- 
ing house,  which  at  the  time  of  the 
burning  was  unoccupied  and  had  been 
for  ten  months  prior  thereto;  though 
about  to  be  occupied  as  such  again,  is 
not  a  dwelling  house  within  the  mean- 
ing of  the  statute.  Va.  Code,  ch.  192, 
§  2,  p.  727;  Hooker  v.  Com.,  13  Gratt. 
763. 

Essentials  to  Constitute  an  Outhouse 
Parcel  of  the  Dwelling  House.— To 
make  an  outhouse,  not  adjoining  a 
dwelling  house,  nor  under  the  same 
roof,  parcel  thereof  within  the  mean- 
ing of  §  1,  ch.  188  of  the  Va.  Code  of 
1873,  two  things  must  appear:  1st, 
that  such  outhouse  is  within  the  cur- 
tilage of  the  dwelling  house,  and  occu- 
pied therewith;  and  2d,  that  some 
person  usually  lodges  therein  at  night. 
Page  V,  Commonwealth,  26  Gratt.  943. 

Jails  May  Be  Termed  a  House. — 
The  jail  may  properly  be  termed  the 
house  of  the  sheriff  and  jailor  who 
keeps  the  keys  and  has  control  thereof; 
but  this  portion  of  the  description  was 
entirely  unnecessary  and  should  be  re- 
garded as  surplusage.  Stevens  v. 
Com.,  4  Leigh  683. 

Common  Jail  and  County  Prison  Im- 
port a  Dwelling. — The  words,  common 
jail  and  county  prison  in  the  county  of 
N.  K.,  imply  that  it  is  the  property 
which  the  law  directs  the  county  to 
provide,  and  that  it  is  a  dwelling  house. 
Com.  V.  Posey,  4  Call  109. 

House  on  Owner's  Land  May  Be 
the  Subject  of  Arson  by  the  Owner. — 
The  malicious  burning  by  the  owner, 
of  a  house  on  his  own  land,  the  house 
being  then  in  the  legal  occupancy  of 
another,  is  a  violation  of  the  act  of 
1847-1848,  ch.  4,  §  7,  p.  99,  which  pro- 
vides that  any  free  person  who  shall 
maliciously  burn  any  building  whatso- 
ever, not  mentioned   in  this  act  if  of 


the    value,    etc.      Erskine    v.    Com.,    8 
Gratt.  624. 

Burning  Wheats — The  malicious 
burning  of  wheat  threshed  from  straw 
is  not  a  violation  of  §  6  of  the  act, 
1847-8,  ch.  4,  p.  99.  Erskine  v.  Com., 
8  Gratt  624. 

Vi.  Attempts  to  Commit 
Arson. 

A.  NECESSITY  FOR  ACTUAL.  IN- 

EFFECTUAL DEED. 

On  an  indictment  against  several  for 
an  attempt  to  burn  a  barn,  held,  that 
an  attempt,  according  to  the  true  in- 
tent and  meaning  of  the  statute,  can 
only  be  made  by  an  actual,  ineffectual 
deed  done  in  pursuance  of,  and  in 
furtherance  of,  the  design  to  commit 
the  offense.  Uhl  v.  Com.,  6  Gratt. 
706.  See  generally,  the  title  AT- 
TEMPTS TO  COMMIT  CRIME. 

B.  INDICTMENT. 

An  indictment  which  charged  that 
the  accused  did  unlawfully,  willfully 
and  maliciously  attempt  to  set  fire  to 
the  barn  of  another  by  then  and  there 
carrying  live  coals  of  fire  in  a  certain 
tin  cup,  then  and  there  held  by  them, 
and  then  and  there  put  and  placed  the 
said  live  coals  of  fire  which  they  had 
in  their  possession,  in  the  manner 
aforesaid,  to,  at,  and  against  the  straw, 
chaff,  and  other  combustible  matter, 
in,  about  and  against  said  barn,  with 
a  wicked  intention  by  means  thereof, 
unlawfully,  willfully  and  maliciously  to 
burn  and  consume  said  barn,  was  held 
to  be  a  good  indictment.  Uhl  v.  Com- 
monwealth, 6  Gratt.  707. 

V.  Pleading  and  Practice. 

A.  THE  INDICTMENT. 
1.    Form  and  Allegations. 

See  ante,  "By  Day,"  I,  B,  2. 

An  indictment  for  arson,  according 
to  the  common-law  form,  is  sufficient 
in  a  case  of  arson  in  the  daytime. 
Curran's  Case,  7  Gratt.  619. 

While  the  offense  of  burning  in  the 
day  may  be  charged  in  the  common- 
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law  torm,  it  would  be  more  in  accord- 
ance with  criminal  pleadings  to  charge 
that  the  burning  was  at  that  time. 
Currants  Case,  7  Gratt.  619. 

Must  Charge  Burning  at  Night.— To 
convict  of  the  offense  of  burning  at 
night  it  seems  that  the  indictment  must 
specifically  charge  that  the  burning 
was  at  that  time.  Curran's  Case,  7 
Gratt.  619.  See  ante,  "By  Night,"  I, 
B,  1. 

Must  Follow  Statute  Strictly.— An 
indictment  for  statutory  offenses,  the 
language  of  the  statute  defining  the 
offense,  should  be  strictly  followed. 
Howel  V,  Com.,  5  Gratt.  664.  See  also. 
Cousins  V.  Com.,  19  Gratt.  .812. 

Word  "Bum"  Must  Be  Used.— In  an 
indictment  for  arson  under  §  4  of  the 
statute,  1  Rev.  Code,  ch.  160,  it  is  not 
sufficient  to  use  the  words,  "set  fire  to" 
the  house,  but  the  word  "burn"  must 
be  used;  that  being  the  word  employed 
in  that  section  of  the  statute  which 
defines  the  offense.  Howel  v.  Com., 
5  Gratt.  664. 

Tobacco  Factory  Is  a  "Manufac- 
tory."— L.  was  indicted  and  convicted 
under  Criminal  Procedure  of  1878,  ch. 
3,  §  3,  Acts  1877-8,  p.  287,  for  burning 
a  "tobacco  factory."  Held,  he  was 
properly  prosecuted  under  that  sec- 
tion, a  "tobacco  factory"  being,  in  the 
sense  of  the  statute,  a  "manufactory." 
Langhorne  v.  Com.,  76  Va.  1012. 

2.    Property. 

See  ante,  "Subjects  of  Arson,"  III. 

Description  and  Valuation. — An  in- 
dictment charged  that  the  accused  "did 
feloniously  and  maliciously  burn  a  cer- 
tain barn  and  the  property  therein, 
said  barn  and  the  property  therein 
being  the  property  of  one  H.  H.  Du- 
laney  and  situated  in  the  county 
aforesaid,  which  said  barn  and  the 
property  therein  was  then  and  there 
of  the  value  of  $1,500."  Held,  suffi- 
cient under  ch.  188,  §  6,  Va.  Code, 
1873.    Wolf  V.  Com.,  30  Gratt.  833. 

So  an  indictment  for  the  burning  of 
a   "certain   store   house   not   adjoining  | 


or  occupied  with  the  dwelling  house 
of  one  S,"  sufficiently  describes  the 
store'house  as  the  property  of  S.  But- 
ler z/.  Com.,  81  Va.  159;  Speers*  Case, 
17  Gratt.  570. 

Must  Be  Sufficient  for  Accused  to 
Ascertain  Building  Meant.— An  indict- 
ment under  the  Criminal  Code  in  force 
in  1885,  ch.  3,  §  5  (Acts  1877-78,  p. 
287),  as  amended  by  the  Acts  1881-8!:, 
p.  401,  must  describe  the  building  with 
such  particularity  that  it  will  inform 
the  accused  what  building  is  meant. 
Richards  v.  Com.,  81  Va.  110. 

Ownership  of  Property.— In  an  in- 
dictment for  arson  a  jail  may  prop- 
erly be  termed  the  house  of  the  sheriff 
and  jailer  who  keeps  the  keys  and 
has  control  thereof.  Stevens  v.  Com., 
4  Leigh  683;  Com.  v.  Posey,  4  Call 
109. 

Word  House  Imports  a  Dwelling.— 
In  an  indictment  at  common  law,  it  is 
not  necessary  to  state  that  the  house 
burnt  was  a  dwelling  hou^e;  for  the 
word  house  imports  such.  Com.  v. 
Posey,  4  Call  109. 
3.    Surplusage. 

An  indictment  for  arson  described 
the  house  burned  as  "the  county  jail 
and  prison  of  the  county  of  H.  being 
the  house  of  L.  J.,  the  sheriff  and 
jailer  of  the  said  county."  The  court 
held  that  the  burning  of  such  was  a 
felony  by  the  statute.  1  Rev.  Va.  Code, 
ch.  160,  §  4.  But  whether  the  jail  could 
be  properly  alleged  to  be  the  house  of 
the  sheriff  and  jailer  or  not  that  part 
of  the  description  was  surplusage  and 
could  be  rejected.  Stevens  v.  Com.,  4 
Leigh  683.  See  generally,  the  title  IN- 
DICTMENTS, INFORMATIONS 
AND  PRESENTMENTS. 

B.   CHANGE  OF  VENUE. 

Where  a  prisoner  indicted  for  arson, 
applied  to  the  court  for  a  change  of 
venue  to  some  other  court  in  the  same 
circuit,  it  was  held  that  the  superior 
court  had  no  power  to  change  the  venue 
in  any  case  of  treason  or  felony.  (The 
law  has  been  changed  since  this  opin- 
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Ion  was  delivered,  and  the  venue  may 
now  be  changed  in  any  treason  or  fel- 
ony case,  under  certain  regulations,  and 
in  misdemeanor  cases.  Section  1,  Rev. 
Va.  Code  of  1819,  ch.  169,  §§  9, 
15).  Com.  V.  Wildy,  2  Va.  Cas.  69. 
See  the  title  CHANGE  OF  VENUE. 

C.     ACCUSED    MUST    BE    PRES- 
ENT. 

In  arson  cases  the  accused  must  be 
present  in  his  own  proper  person  from 
the  inception  of  the  trial,  upon  an  in- 
dictment, to  the  final  judgment,  in- 
clusive, whenever  anything  is  done 
affecting  him.  Souther  v.  Com.,  7 
Gratt.  673;  State  v.  Parsons,  39  W. 
Va.  464,  19  S.  E.  876.  See  generally, 
the  title  CRIMINAL  LAW. 

Record  Must  Show  Presence  of  Ac- 
cused.— ^The  record  must  show  the 
presence  of  the  accused  at  every  stage 
of  the  proceedings.  State  v.  Parsons, 
39  W.  Va.  464,  19  S.  E.  876. 

D.  MAY  BE  TRIED  SEPARATELY. 

Upon  a  joint  indictment,  for  arson, 
against  several,  the  commonwealth 
may  elect  to  try  them  separately. 
Curran's  Case,  7  Gratt.  619. 

E.  VERDICT. 

Certainty  of  Verdict. — ^The  charge, 
in  the  indictment,  was  setting  fire  to 
and  burning  the  dwelling  house  of  one 
E.,  on  the  11th  of  February,  1850.  The 
verdict  is  guilty  of  arson  in  the  day- 
time on  the  11th  of  February,  1850. 
Held,  the  verdict  is  sufficiently  certain. 
Currants  Case,  7  Gratt.  619.  See  gen- 
erally, the  title  VERDICT. 

Where  Verdict  Takes  No  Notice  of 
Count. — Where  an  indictment  for  ar- 
son contains  several  counts,  and  the 
verdict  finds  a  prisoner  guilty  upon 
some  of  the  counts,  saying  nothing  of 
the  others,  judgment  of  acquittal 
should  be  entered  upon  those  counts 
of  which  the  verdict  takes  no  notice. 
Page  V.  Com.,  26  Gratt.  943. 

F.   REVIEW. 

Appellate  Court  May  Award  Writ 
of  Certiorari.— Where  a  person,  charged 


with  arson,  is  indicted  therefor,  and, 
upon  his  motion,  the  venue  for 
his  trial  is  changed,  an  appellate 
court  may  award  a  writ  of  certiorari 
to  the  clerk  of  the  court  where  such 
person  was  indicted,  regardless  of  the 
fact  that  the  clerk  of  said  court  had 
omitted  to  certify  to  the  trial  court 
that  the  indictment,  of  such  person  was 
found  by  the  grand  jury.  Shifflet  v. 
Com.,  14  Gratt.  668.  See  generally, 
the  title  CERTIORARI. 

Effect  of  Quashing  Counts  in  an  In- 
dictment.— Where,  upon  an  indictment 
for  arson,  the  venue  has  been  changed 
at  the  instance  of  the  prisoner  after 
one  count  of  the  indictment  has  been 
quashed,  the  appellate  court  will  not 
reverse  the  judgment  of  the  trial  court 
because  a  general  verdict  of  guilty  was 
found,  and  the  prisoner  failed  to  take 
any  notice  of  the  order  of  the  court, 
quashing  one  count  in  the  indictment, 
when  his  omission  to  take  such  notice 
did  not  operate  to  his  injury.  Shifflet 
V.  Com.,  14  Gratt.  671. 

Description  of  Indictment  in  Record 
of  the  Finding. — Indictment  for  un- 
lawfully, willfully  and  maliciously  set- 
ting fire  to  the  woods  near  the  planta- 
tion of  A.  M.  and  burning  said  woods 
and  a  fence  belonging  to  said  A.  M. 
is  described,  in  the  record  of  the  find- 
ing, as  an  indictment  "for  setting  fire 
to  the  woods  and  burning  the  same:" 
held,  a  sufficient  record  of  the  finding. 
Earhart  v.  Com.,  9  Leigh  671. 

VI.  Evidence. 

A.    CORPUS   DELICTI   MUST   BE 
PROVED. 

Both  the  corpus  delicti,  or  criminal 
act,  and  the  agency  of  the  accused  in 
such  act  must  be  proven  beyond  a 
reasonable  doubt.  State  v.  Parsons,  39 
W.  Va.  464,  19  S.  E.  876.  See  gener- 
ally, the  title  CRIMINAL  LAW. 

There  should  be  no  conviction  where 
the  corpus  delicti  is  not  proved  with 
particular  clearness  and  certainty. 
Brown  v.  Com.,  89  Va.  379,  16  S.  E. 
250. 
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Evidence  Does  Not  Support  Verdict. 
— Where  the  evidence  produced  by  the 
commonwealth  does  not  prove  the 
corpus  delicti  and  fails  to  establish  to 
the  exclusion  of  a  reasonable  doubt, 
that  the  fire  was  incendiary  in  its  ori- 
gin and  not  accidental,  such  evidence 
is  insufficient  to  warrant  a  verdict  of 
guilty  by  the  jury.  Brown  v.  Com., 
87  Va.  220,  12  S.   E.  472. 

B.  PRESUMPTIONS  OF  LAW. 
Prisoner      Innocent     until     Proven 

Guilty. — "Where  a  building  is  burned, 
the  presumption  is  that  the  fire  was 
caused  by  accident  rather  than  by  the 
act  of  the  accused  accompanied  by  a 
deliberate  intent."  3  Cy.  1003.  A  pris- 
oner is  presumed  to  be  innocent  until 
his  guilt  has  been  established  beyond 
a  reasonable  doubt,  and  he  is  not  to 
be  prejudiced  by  the  inability  of  the 
commonwealth  to  point  out  any  other 
criminal  agent,  nor  is  he  called  upon 
to  vindicate  his  innocence  by  naming 
the  guilty  man.  Jones  v.  Com.,  103 
Va.  1012,  49  S.   E.  663. 

C.  ADMISSIBILITY  OF. 

See  generally,  the  titles  CRIMINAL 
LAW;  EVIDENCE. 
1.   In  General. 

What  Is  Required  in  Order  to  Con- 
vict.— To  convict  one  of  crime  it  must 
be  conclusively  established  that  a 
crime  has  been  committed,  and  that 
the  accused  is  the  guilty  party.  Evi- 
dence simply  that  a  fire  was  of  incen- 
diary origin,  that  the  accused  had  an 
opportunity  to  commit  the  crime,  and 
that  he  cherished  and  had  expressed 
ill  feelings  towards  the  owner  of  the 
property  destroyed,  does  not  warrant 
a  conviction.  In  the  case  at  bar,  if  it 
be  admitted  that  the  fire  was  of  in- 
cendiary origin,  the  evidence  is  wholly 
insufiFicient  to  establish  the  guilt  of  the 
accused.  Jones  v.  Com.,  103  Va.  1012, 
49  S.  E.  663.  See  following.  Garner 
V,  Com.,  2  Va.  Dec.  458. 

Evidence  of  Incendiarism,  Oppor- 
tunity and  111  Will  Does  Not  Warrant 
Conviction. — Evidence     that     the     fire 


was  of  an  incendiary  origin,  that  the 
prisoner  had  an  opportunity  to  com- 
mit the  crime,  and  that  he  cherished 
ill  feelings  towards  the  owner  of  the 
property  destroyed,  does  not  warrant 
a  conviction.  Garner  v.  Com.,  2  Va, 
Dec.  458. 

2,  Circumstantial  Evidence. 
Relevant  and  Legal— All  circum- 
stantial evidence  tending  to  prove  the 
connection  of  the  prisoner  with  the 
perpetration  of  the  arson  for  which  he 
is  being  tried,  is  relevant  and  legal, 
and  should  not  be  excluded.*  Brown 
V.  Commonwealth,  87  Va.  217,  12  S. 
E.   472. 

Must  Be  Used  with  Caution.— In  a 
criminal  proceeding  against  a  person 
accused  of  arson,  evidence  which 
merely  excites  suspicion  against  him 
is  not  sufficient  for  his  conviction. 
Circumstantial  evidence  is  often 
stronger  and  more  satisfactory  than 
that  which  is  direct,  yet,  the  well  es- 
tablished rule  is  that  circumstantial 
evidence,  in  a  criminal  case,  ought  to 
be  acted  on  with  the  utmost  caution. 
Anderson  v.  Com.,  83  Va.  326,  2  S.  E. 
281. 

3.  Threats. 

It  is  not  an  error  in  the  trial  court 
to  admit,  in  a  trial  for  house  burning, 
evidence  of  threats  by  the  prisoner  to 
burn  a  house  so  close  to  the  building 
burned,  that  during  the  latter's  burn- 
ing it  took  fire  therefrom  several 
times.  Bond  v.  Com.,  83  Va.  581,  3 
S.  E.  149. 

May  Be  Admitted  to  Show  Inten- 
tion. — Threats  of  burning  made  against 
property  by  a  prisoner  will  be  admitted 
against  him  to  show  his  intention  and 
to  connect  him  with  the  crime.  Gregg 
V.  State,  3  W.  Va.  705. 

Where  only  a  week  before  the  burn- 
ing the  prisoner  declared  that  he  in- 
tended to  burn  the  house  and  make 
the  owner  a  pauper,  such  threats  are 
not  only  admissible  bnt  strong  evidence 
against  the  accused.  Sawyers  v.  Com., 
88  Va.  356,  13   S.   E.  708. 


728 


ARaON 


Subsequent  Threats  May  Be  Ad- 
mitted.— The  previous  threats  having 
been  proved,  the  commonwealth  may 
prove  that  shortly  after  the  burning, 
the  prisoner  violently  abused  and 
threatened  the  owner,  and  said  as  he 
was  about  to  leave,  "You  have  not  yet 
got  what  I  intend  to  give  you."  Shiff- 
let  V.  Com.,  14  Gratt.  652. 

Testimony  of  Owner  Competent — 
On  the  trial  of  a  prisoner  for  burning 
a  mill,  the  commonwealth  proves  by 
the  owner  of  the  mill,  that  a  short 
time  previous  to  the  burning  the  pris- 
oner had  made  violent  threats  against 
him.     Shifflet  v.  Com.,  14  Gratt.  652. 

Irrelevant  Questions. — It  is  not  com- 
petent for  the  prisoner  to  ask  a  wit- 
ness whether  other  persons  had  not 
made  threats  against  the  owner  of  the 
property  burned.  To  admit  such  ques- 
tions would  be  to  violate  the  rule  re- 
quiring the  evidence  to  be  confined  to 
the  point  in  issue.  Shifflet  v.  Com., 
14  Gratt.  652. 

4.    Confessions. 

See  the  title  CONFESSIONS. 

Witness  Hearing  Only  Part  of  Con- 
fession, May  Testify.— Where  the  com- 
monwealth introduced  a  witness  to 
prove  the  confession  of  a  prisoner  held 
for  arson,  the  testimony  of  such  wit- 
ness will  not  be  excluded,  although  it 
appears  that  he  did  not  hear  the  whole, 
but  only  detached  parts  of  said  con- 
fession, and  that  his  evidence  went  to 
the  jury  in  connection  with  the  testi- 
mony of  other  witnesses  who  were 
present  during  the  whole  of  the  con- 
fession, and  were  introduced  by  the 
commonwealth.  Shifflet  v.  Com.,  14 
Gratt.  657.  See  also,  Smith  v.  Com., 
10  Gratt.  734. 

Must  Not  Be  Made  to  Person  in 
Authority. — A  confession  made  by  a 
person  accused  of  arson  may  be  ad- 
mitted in  evidence  if  it  is  not  induced 
by  fear  of  punishment  or  hope  of  re- 
ward, and  such  confession  is  not  ex- 
cluded because  made  to  some  person 
in  authority,  as  to  the  examining  jus- 


tice, provided  the  confession  was  made 
voluntarily  and  not  elicited  by  any 
threat  or  promise  of  benefit.  Wolf  v. 
Com.,  30  Gratt.  833. 

Who  Is  a  Person  in  Authority. — A 
young  man  living  in  the  jailer's  family, 
and  who  occasionally,  in  the  absence 
of  the  jailer,  attended  on  the  prisoners 
and  kept  the  keys  of  the  jail,  is  not 
a  person  in  authority,  whose  threat  or 
promise  will  exclude  the  confessions 
of  a  prisoner  in  the  jail  awaiting  his 
trial.     Shifflet  v.  Com.,  14  Gratt.  652. 

No  Inducement  to  Prisoner  to  Con- 
fess.— A  prisoner  is  told,  in  answer  to 
his  assertion  of  his  innocence,  that  the 
person  to  whom  he  is  speaking  does 
not  believe  one  word  he  says,  but  that 
such  person  believes  he  knows  all 
about  it;  and  his  mother  too.  Prisoner 
declares  that  his  mother  knew  nothing 
about  it.  He  is  then  told  he  need  not 
say  any  thing  more  about  it,  for  that 
he  had  to  go  to  the  penitentiary  any- 
how. He  says  he  knows  that;  but 
that  his  mother  is  innocent  of  it;  and 
he  requests  the  person  to  whom  he  is 
talking  to  go  and  tell  certain  persons 
he  names  to  come  to  him.  The  person 
then  says:  "What  do  you  mean  by 
what  you  say?  In  the  name  of  God 
and  all  that  is  holy,  have  you  let  this 
charge  rest  on  your  mother,  and  she 
is  innocent  of  it?"  Prisoner  again  re- 
peats she  was  innocent,  and  requests 
that  the  persons  he  has  named  may 
be  sent  for;  which  is  done,  and  he 
makes  confession  to  them.  Held, 
there  was  no  inducement  held  out  to 
the  prisoner  which  will  exclude  his 
confession.  Shifflet  v.  Com.,  14  Gratt. 
652. 

Admissions  Made  to  Detectives. — 
In  a  prosecution  for  arson  where  all 
the  evidence  is  purely  circumstantial, 
and  the  circumstances  themselves  are 
not  satisfactorily  proved,  and  are  in- 
sufficient to  estabiifi)i.  clearly  that  the 
fire  was  of  incendiary  origin,  and,  if 
so,  then  to  prove  the  gruilt  of  the  ac- 
cused, though,  at  the  trial,  one  detcc- 
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tive  testified  to  admission  made  to  him 
about  the  time  of  the  fire  which  he 
never  mentioned  at  either  of  the  previ- 
ous trials,  though  he  was  a  witness  at 
both,  and  another  detective  testified  to 
admissions  made  to  him  in  jail  since 
the  second  trial,  when  he  was  kept  in 
the  accused's  cell  for  several  days  and 
nights,  ostensibly  as  a  murderer,  and 
acknowledging  his  guilt  to  the  accused; 
held,  the  admissions  being  susceptible 
of  an  innocent  construction,  and  the 
testimony  of  the   detectives  being  re- 


plete with  suspicion,  the  verdict  of 
guilty  should  be  set  aside  as  unwar- 
ranted. Brown  v.  Commonwealth,  89 
Va.  379,  16  S.  E.  250. 

VII.  Benefit  of  Clergy. 

Benefit  of  Clergy  Denied  under 
Charge  of  Arson. — When  a  prisoner  is 
charged  with  arson,  it  was  held  that 
he  is  not  entitled  to  the  benefit  of 
the  clergy.  Commonwealth  v.  Posey, 
4   Call  109. 


Artificial  Persons. 

See  the  titles  CORPORATIONS;   PERSONS. 

Artificial  Presumption. 

See  the  title   PRESUMPTIONS   AND   BURDEN   OF  PROOF. 

AS  ABOVE.— See  Land  v.  Otley,  4  Rand.  226. 

ASKING. — A  decree  overruling  a  demurrer  for  the  defendant  to  the  plain- 
tiff's bill  uses  these  words,  "and  the  defendant  not  asking  further  time  to  an- 
swer said  bill."  Held,  these  words,  as  construed  by  the  context,  are  equivalent 
to  the  words,  "and  the  defendant  not  desiring  further  time,"  etc.,  and  there- 
fore operated  as  a  waiver  6i  a  rule  upon  the  defendant  to  answer  the  bilL 
Mitchell  V.  Evans,  29  W.  Va.  669,  2  S.  E.  84. 

Asportation. 

See  the  titles  LARCENY;  TRESPASS. 
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lU.  As  a  Civil  Injury,  736. 

A.  Persona  Lriable,  736. 

B.  Remedy,  736. 

C.  Pleadingr.  737. 

1.  Declaration,  737. 

2.  Objections,  738. 
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1.  Admiasibilitj,  739. 

2.  Burden  of  Proof,  740. 

3.  Order  of  Proof,  740. 

4.  Presumption  of  Malice,  740. 

F.  Damages,  740 

1.  Elements,  740. 

2  Joint  or  Several,  741. 

3.  Excessive  or  Insufficient,  741. 

4.  Exemplary  or  Punitive,  742. 

5.  Question  of  Law  and  Fact,  743. 

IV.  Defenses,  743. 

A.  Provocation,  743. 

B.  Self  Defense,  744. 

C.  Protection  of  Family,  744. 

D.  Protection  of  Property,  744. 

V.  Assault  with  Intent  to  Commit  Rape,  744. 
VI.  Assault  with  Intent  to  Kill,  744. 

CROSS  REFERENCES. 

See  the  titles  AFFRAY,  ante,  p.  238;  ARREST,  ante,  p.  719:  ATTEMPTS 
TO  COMMIT  CRIME;  AUTREFOIS,  ACQUIT  AND  CONVICT;  BREACH 
OF  THE  PEACE;  DAMAGES;  EVIDENCE;  FALSE  IMPRISONMENT; 
HOMICIDE;  INDICTMENTS,  INFORMATIONS  AND  PRESENTMENTS; 
MAYHEM;  PLEADING;  RAPE. 


I.  Definitions  and  What 
Constitutes. 

Assault  Defined. — An  assault  is 
an  attempt  or  offer,  with  force  or 
violence,  to  do  some  bodily  hurt 
to  another,  whether  from  wantonness 
or  malice,  by  means  calculated  to  pro- 
duce the  end  if  carried  into  execution 
— as  by  striking  at  him  with  a  stick 
or  other  weapon,  or  without  a  weapon, 
though  he  be  not  struck,  or  even  by 
raising  up  the  arm  or  a  cane  in  a  men- 
acing manner,  or  any  similar  act 
accompanied  with  circumstances,  de- 
noting an  intention,  coupled  with  a 
present  ability,  of  using  violence 
against  the  person  of  another.  Berke- 
ley V.  Com.,  88  Va.  1017,  14  S.  E.  916; 


Hardy  and  Curry  v.  Com.,  17  Gratt. 
592. 

In  State  v.  Hatfield,  48  W.  Va.  575, 
37  S.  E.  626,  it  is  said,  "The  definition 
of  assault  is,  'An  unlawful  attempt  or 
offer,  with  force  and  violence  to  do 
a  bodily  injury  to  another,'  and  'An 
assault  may  be  completed  without 
touching  the  person  of  the  one  as- 
saulted, as  by  lifting  a  cane,  clinching 
the  fist,  or  pointing  a  gun  at  him;  but 
words  alone,  however  abusive,  can  not 
amount  to  an  assault.' " 

In  Hardy  v.  Com.,  17  Gratt.  601,  it 
is  said,  "An  assault  is  any  attempt  or 
offer  with  force  or  violence  to  do  a 
corporeal  hurt  to  another,  whether 
from  malice  or  wantonness,  as  by  strik- 
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ing  at  him  in  a  threatening  or  insult- 
ing manner,  or  with  such  other 
circumstances  as  denote  at  the  time  an 
intention,  coupled  with  a  present  abil- 
ity, of  actual  violence  against  his  per- 
son, as  by  pointing  a  weapon  at  him 
when  he  is  within  reach  of  it.  When 
the  injury  is  actually  inflicted  it 
amounts  to  a  battery,  which  includes 
an  assault,  and  this,  however  small  it 
may  be,  as  by  spitting  in  a  man's  face, 
or  in  any  way  touching  him  in  anger, 
without  lawful  provocation."  This  is 
the  definition  of  assault  and  battery 
laid  down  in  Rose.  Cr.  Ev.,  p.  210,  and 
the  authorities  cited. 

Distinction  between  Assault  and 
Battery. — "Assault  seems  to  be  a  gen- 
eric term,  applying  to  and  embracing 
all  offenses  of  personal  violence  not 
amounting  to  a  felony,  done  or  at- 
tempted to  be  done,  to  another  in  his 
presence.  In  all  or  almost  all  the 
books  on  criminal  law,  and  especially 
those  of  recent  date,  assault  is  treated 
as  a  separate  head  of  offense  under 
which  battery  is  included,  and  which 
is  divided  only  into  common  and  ag- 
gravated assaults;  those  of  an  aggra- 
vated nature  being  such  as  some 
statutes  have  made  punishable  in  a 
greater  degree  than  a  common  assault, 
on  account  of  some  attending  ci.cum- 
stance  of  aggravation.  It  has  been 
often  said  that  an  assault  is  not  a 
battery,  and  though  a  battery  includes 
an  assault,  yet  it  is  not  an  assault,  and 
therefore  the  two  offenses  are  differ- 
ent. It  is  true  that  an  assault  is  not 
necessarily  a  battery,  because  some- 
thing less  than  a  battery  amounts  to 
an  assault.  A  battery  set  in  motion 
and  before  it  is  consummated  as  a  bat- 
tery, is  an  assault,  but  it  does  not 
cease  to  be  an  assault  after  it  becomes 
a  battery.  It  is  not  merged  in  the 
battery,  for  every  battery  includes  an 
assault.  Battery  is  not  an  offense  of 
a  higher  nature  or  degree  than  an  as- 
sault, nor  is  it  otherwise  punished,  but 
is  merely  a  name  which  the  law  has 
given  to  an  assault  after  it  has  reached 


the  person  at  which  it  was  aimed.  The 
assault  does  not  then  cease  to  exist  as 
in  a  case  of  merger,  but  is  merely  em- 
bodied in  the  battery,  which  is  nothing 
but  another  and  a  new  name  for  the 
embodied  assault.  According  to  this 
view,  a  battery  may  be  proved  on  the 
trial  of  an  indictment  for  an  assault 
without  being  objectionable  on  the 
ground  of  variance."  Hardy  v.  Com., 
17   Gratt.  601. 

What  Constitutes  an  Assault. — Upon 
the  trial  of  an  indictment  for  assault, 
the  evidence  established  that  the  de- 
fendant approached  the  prosecutor 
with  menaces  and  gesticulations,  but 
did  not  strike  him  or  make  any  at- 
tempt to  do  so.  This  was  held  in- 
sufficient to  warrant  conviction. 
Berkeley  v.  Com.,  88  Va.  1017,  14  S. 
E.  916.  The  court  said:  "Mr.  Russell, 
speaking  upon  the  same  point,  at  page 
563  of  the  first  volume  of  his  book  on 
Crimes,  says:  *Although  to  constitute 
an  assault  there  must  be  present  abil- 
ity to  inflict  an  injury,  yet,  if  a  man 
is  advancing  in  a  threatening  attitude 
to  strike  another,  so  that  the  blow 
would  almost  immediately  reach  him 
if  he  were  not  stopped,  this  has  been 
held  an  assault.'  And  to  the  same 
effect  are  all  the  authorities." 

Force  Used  in  Making  Arrest.  —  A 
policeman  who  does  not  use  more 
force  than  is  necessary  to  arrest  a  per- 
son who  is  engaged  in  riotous  and  dis- 
orderly conduct,  and  who  resists  the 
officer,  is  not  guilty  of  an  assault  and 
battery.  Mesmer  v.  Com.,  26  Gratt. 
976.  See  also,  the  title  ARREST,  ante, 
p.  710. 

Beating  Slaves. — In  an  action  against 
defendants  for  breaking  plaintiff's  close 
and  beating  his  slaves,  it  appears  that 
one  of  the  defendants  had  authority 
to  beat  the  slaves  if  they  were  acting 
improperly;  in  this  case  they  entered 
the  close,  and  the  defendant  who  had 
no  authority  beat  the  slaves,  none  of 
whom  we-e  acting  improperly.  It  was 
held  to  be  battery,  because  the  one 
who   beat   them    had    no   authority   to 
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do  so,  and  it  did  not  appear  that  the 
slaves  were  acting  improperly.  Brown 
V.  May,  1  Munf,  288. 

Special  Railroad  Police. — When  a 
special  railroad  police  seized,  beat  and 
unlawfully  imprisoned  a  person  who 
was  at  the  ticket  window  with  intent 
to  purchase  a  ticket,  it  was  held  to  be 
an  assault  for  which  railroad  company 
was  liable.  Norfolk,  etc.,  R.  Co.  v. 
Galliher,  89  Va.  639,  16  S.  E.  935.  Sec 
also,  the  title  FALSE  IMPRISON- 
MENT. 

II.  As  a  Crime. 

A.  JURISDICTION. 

0£Fense  at  Common  Law. — Assault 
and  battery  is  an  offense  at  common 
law,  and  cognizable  as  such  by  our 
circuit  courts  and  other  courts  which 
exercise  like  jurisdiction  in  such  cases. 
State  V.  McKain  (W.  Va.),  49  S.  E. 
20. 

Justice  of  the  Peace.-— W.  Va.  Code, 
1899,  ch.  50,  §  219,  subd.  2,  provides 
that  fines  imposed  by  justices  for  as- 
sault and  battery  shall  not  be  less  than 
$5  nor  more  than  $50.  No  power  to 
imprison  is  thereby  given.  The  juris- 
diction of  justices  is  conferred  by  stat- 
ute. They  can  lawfully  exercise  none 
not  so  granted.  They  have  no  com- 
mon-law powers.  This  statute  does 
not  apply  to  indictments  for  assault 
and  battery  prosecuted  in  the  circuit 
or  other  courts  which  have  like  juris- 
diction in  such  cases.  State  v.  Mc- 
Kain (W.  Va.),  49  S.  E.  20. 

B.  INDICTMENT,  INFORMATION 
AND  PRESENTMENT. 

Sufficient. — An  indictment  which  al- 
leges that  the  accused  made  an  assault 
with  a  stone,  and  "did  feloniously, 
maliciously,  and  unlawfully  beat, 
wound,  ill  treat,  and  cause  bodily  in- 
jury," etc.,  sufficiently  conforms  to  the 
language  of  §  3671,  Va.  Code,  1887,  and 
is  a  good  indictment.  Jones  v.  Com., 
87  Va.  63,  12  S.   E.  226. 

An  indictment  charging  that  the 
prisoner,    "at    the    county    and    within 


the  jurisdiction  of  the  court,  feloni- 
ously and  maliciously  did  stab  one  P. 
T.  with  intention  to  maim,  etc.,  and 
kill  him,"  will  not  be  quashed,  upon 
objection  that  it  does  not  allege  an 
assault,  nor  that  T.  was  within  the 
county  and  within  the  jurisdiction  of 
the  court,  and  that  the  intent  was  felo- 
nious and  malicious.  Com.  v.  Wood- 
son, 9  Leigh  669. 

J.,  being  indicted  for  the  malicious 
stabbing,  etc.,  of  W.,  with  intent  to 
maim,  disable,  etc.,  the  jury  found  him 
"guilty  of  unlawful  cutting,  as  charged 
in  the  within  indictment,"  etc.  It  was 
held  that  the  language  "as  charged  in 
the  within  indictment,"  had  reference 
both  to  the  cutting  and  the  intent,  and 
was  a  sufficient  finding  of  the  intent 
with  which  the  assault  was  committed, 
to  meet  the  requirements  of  the  stat- 
ute. Jones  V,  Com.,  31  Gratt.  830.  See 
generally,   the   title   MAYHEM. 

Use  of  the  Word  "Feloniously"  in 
Indictment. — Where  the  word  "feloni- 
ously" is  used  in  an  indictment  under 
§  9,  ch.  144,  W.  Va.  Code,  1881,  char- 
acterizing the  assault  in  the  first  part 
of  the  indictment  and  is  joined  by  a 
copulative  and  the  words  "then  and 
there,"  to  the  subsequent  sentence, 
which  charges  the  shooting  or  giving 
the  wound,  it  is  sufficient,  without  add- 
ing the  word  feloniously  again  to  the 
allegation  of  the  shooting  or  the 
wounding  in  order  to  make  it  a  good 
indictment  for  the  felony.  State  v, 
Yates,  21  W.  Va.  761. 

Necessity  of  Using  Word  Assault. 
— It  seems  that  it  is  possible  to  draw 
a  good  indictment  for  assault  and  bat- 
tery without  using  the  word  "assault." 
Com.  V.  Woodson,  9  Leigh  669.  See 
generally,  the  title  INDICTMNTS, 
INFORMATIONS  AND  PRESENT- 
MENTS. 

Stating  Weapon  Unnecessary. — In 
an  indictment  for  malicious  assault 
with  intent  to  kill,  it  is  unnecessary  to 
state  the  weapon  with  which  the  as- 
sault was  made.    Jackson  v.  Com.,  96 
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Va.  107,  30  S.  E.  452.     See  generally, 
the  title   HOMICIDE. 

Surplusage  in  Indictment.— Mere 
surplusage  in  an  indictment  will  not 
wholly  vitiate  it;  therefore  where  an 
indictment  alleges  facts,  which  con- 
stitute an  assault  although  it  states 
other  facts,  which  fall  short  of  con- 
stituting the  greater  offense  of  felony, 
it  will  be  a  good  indictment  for  the 
assault  validly  charged.  State  v. 
Howes,  26  W.  Va.   110. 

Upon  an  indictment  under  the  West 
Virginia  Code,  1869,  ch.  144,  §  9,  con- 
cerning malicious  and  unlawful  shoot- 
ing, etc.,  which  charges  that  the  pris- 
oner did  the  shooting  "with  a  certain 
pistol  or  revolver,"  it  was  held  on  ap- 
peal that,  although  the  indictment  al- 
leged the  weapon  in  the  alternative, 
as  a  "pistol  or  revolver,"  the  last  two 
words  might  be  rejected  as  surplus- 
age, and  therefore  need  not  be  proved. 
State  V.   Newsom,  13  W.  Va.  859. 

Assault  and  Robbery. — An  indict- 
ment may  be  fatally  de''-"tive  as  an 
indictment  for  robbery,  yet  at  the 
same  time  it  may  be  a  good  indictment 
for  an  assault.  State  v.  Howes,  26  W. 
Va.  110.  See  State  v.  Yates,  21  W. 
Va.  761. 

When  Abatable— Statute— Under  the 
Virginia  statute.  Code  of  1819,  ch.  169, 
§  14,  providing  that,  whenever  the  cir- 
cumstances require  it,  addition  to  the 
name  of  the  defendant  "of  his  estate, 
degree,  or  mystery  shall  be  made,"  an 
indictment  for  assault,  charging  de- 
fendant as  "laborer"  is  abatable  by 
showing  that  the  defendant  is  not  a 
laborer  but  a  yeoman.  Com.  v.  Sims, 
2  Va.  Cas.  374. 

Involving  More  than  One  Charge. 
—An  indictment  for  malicious  assault 
with  intent  to  kill  does  not  involve  a 
charge  of  more  than  one  offense,  be- 
cause it  alleges  a  felonious  assault  by 
defendant,  this  being  an  ingredient  to 
the  other  crime  charged.  Miller  v. 
Com.,  2  Va.  Dec.  47. 

Proceedings  on  Presentment — No 
Information. — Upon  a  presentment  of 


a  grand  jury  for  an  assault  and  bat- 
tery charging  the  offense  with  cer- 
tainty, it  is  not  irregular  to  summon 
the  defendant  to  answer  the  present- 
ment, and  to  try  the  case  upon  the 
presentment,  without  filing  any  infor- 
mation.    Com.  V.  Towles,  5  Leigh  743. 

C.    EVIDENCE. 
1.   Admissibility. 

Motive. — When  the  motive  with 
which  an  assault  was  committed  is 
material,  the  accused  may  testify  as 
to  what  his  motive  was.  Jackson  v. 
Com.,  96  Va.  107,  30  S.  E.  452.  See 
generally,    the    title    HOMICIDE. 

The  defendant  having  testified  that, 
after  certain  provocation,  she  turned 
and  fired  two  shots  at  the  prosecuting 
witness,  the  court  asked  her  if  she 
shot  with  intent  to  hurt.  Her  answer 
was  that  she  intended  "to  hurt  him 
right  bad,"  but  not  to  kill  him.  It  was 
held  that  even  if  the  question  had 
been  improper,  the  conviction  would 
not  be  disturbed,  because  the  answer 
amounted  only  to  the  presumption  of 
law  raised  by  the  defendant's  act. 
State  V.  Meadows,  18  W.  Va.  658. 

Warrant  against  Accused. — On  trial 
of  S.  for  maliciously  shooting  W.,  a 
warrant  which  W.  had  previously 
sworn  out  against  S.  on  the  charge  of 
adulte"y,  was  held  to  be  admissible 
evidence  to  show  malice  on  the  part 
of  S.  "The  fact  that  W.  made  the 
charge  might  naturally  excite  g  udge 
or  malice  in  the  breast  of  S.  and  tend 
to  show  intentional,  malicious  shoot- 
ing." State  V.  Sullivan,  55  W.  Va.  597, 
47   S.   E.  267. 

Previous  Assault. — On  trial  for  as- 
sault the  defendant  offered  in  evidence 
in  mitigation  of  the  fine,  that  he  and 
the  prosecutor  were  on  bad  terms  and 
that  the  prosecutor  had  on  days  pre- 
vious to  the  assault,  used  provoking 
and  abusive  language  of  and  to  him. 
The  evidence  was  held  inadmissible; 
the  court  saying  in  opinion,  that  im- 
mediate provocations  only,  or  such  as 
are  plainly  a  part  of  the  res  gestae,  re- 
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ceived  so  recently  that  the  blood  has 
not  had  sufficient  time  to  cool,  can 
properly  be  admitted  in  such  case. 
Rawlings  v.  Com.,  1  Leigh  581;  Davis 
V.  Franke,  33  Gratt.  413.  See  gen- 
erally the  title  RES  GESTi^. 

Irrelevant. — On  the  trial  of  an  em- 
ployee of  a  water  company  for  ma- 
licious assault  upon  a  consumer,  while 
cutting  oflF  his  water  for  failure  to  pay 
his  water  tax,  it  is  improper  to  allow 
the  consumer  to  testify  that  the  em- 
ployee who  was  directed  to  collect  the 
tax  was  indebted  to  him  in  a  larger 
amount  than  the  tax  due  by  the  con- 
sumer. Such  evidence  is  irrelevant. 
Jackson  v.  Com.,  96  Va.  107,  30  S.  E. 
452. 

2.    Sufficiency. 

Identifying  Accused. — On  a  trial  for 
a  felonious  assault,  committed  in  the 
perpetration  of  a  larceny,  the  only 
facts  tending  to  establish  the  guilt  of 
the  accused,  were  a  larceny  of  money, 
the  flight  of  the  accused,  and  their  p-e- 
tended  ignorance  of  the  crime,  after 
being  told  of  the  facts.  The  accused 
showed  that  the  assailed  person  had  a 
very  violent  temper,  and  when  angry 
was  very  dangerous;  that  after  the  as- 
sault he  went  about  in  a  violent 
passion  carrying  a  gun  and  club;  and 
alleged  this  as  their  reason  for  avoid- 
ing him  by  flight.  It  was  impossible 
to  identify  the  accused  as  the  party 
committing  the  assault,  either  by  per- 
son or  sex.  Evidence  held  insufficient 
to  support  a  conviction.  Waller  v. 
Com.,  84  Va.  492,  5  S.  E.  364. 

Instruction  Concerning  Identity — 
Proof  Required. — On  trial  for  a  felo- 
nious assault,  the  accused  is  entitled 
to  an  instruction  that  his  identity  with 
that  of  the  party  committing  the  crime 
must  be  established  beyond  a  reason- 
able doubt.  Any  instruction  which 
may  lead  the  jury  to  believe  that  they 
may  be  satisfied  with  a  less  degree  of 
proof  is  improper.  Waller  v.  Com.,  84 
Va.  492,  5  S.  E.  364.  See  generally, 
the  title  REASONABLE  DOUBT. 


D.  INSTRUCTIONS. 

Presenting  Prisoner's  Theory  c£ 
Case. — When  evidence  has  been  in- 
troduced in  a  criminal  prosecution 
tending  to  sustain  opposing  theor«es 
as  to  the  motive  which  induced  an  as- 
sault, and  the  jury  has  been  instructed 
upon  the  theory  of  the  commonwealth, 
it  is  error  to  refuse  an  instructicn  sot- 
ting forth  the  law  upon  the  theory  of 
the  p  isoner.  Jackson  v.  Com.,  9C  Va. 
108,  30  S.  E.  452. 

Father  and  Son. — In  an  action  of 
trespass  for  assault  and  battcr>%  it  ap- 
peared that  the  defendants  (fath^^r  and 
son),  both  armed,  made  an  unprovoked 
assault  on  the  plaintiflF,  who  was  un- 
armed, by  shooting  him  at  a  distance 
of  ninety-eight  yards,  when  he  v^as  in 
the  act  of  getting  from  a  boat  on  a 
wharf  of  which  the  father  was  agent. 
And  the  plaintiff  at  the  time  was  not 
menacing  either  of  the  defendants,  nor 
was  he  in  a  position  to  harm  either  of 
them,  or  to  cause  them  the  slightest 
apprehension  of  danger.  Shortly  be- 
fore the  shooting  took  place  the  plain- 
tiff and  one  of  the  defendants  had 
quarreled  upon  the  latter's  refusal  to 
ferry  plaintiflF  from  a  pier  landing 
across  to  the  wharf.  On  the  trial  the 
instructions  to  the  jury  were  that, 
either  father  or  son  may  use  such  force 
as  is  necessary  to  repel  an  assault  on 
the  other,  and  if  defendants  assault  the 
plaintiflF,  after  one  of  them  (the  father) 
had  first  been  assaulted  by  plaintiff, 
and  if  plaintiff  was  about  to  repeat  the 
assault,  or  if  defendants  had  reason- 
able grounds  to  believe  that  he  was, 
and  they  used  no  more  force  than  was 
necessary  for  defense,  they  should  find 
for  defendants;  and  if  defendants'  as- 
sault on  plaintiff  was  necessary  in  self- 
defense,  and  the  circumstances  were 
such  at  the  time  as  to  cause  a  prudent 
man  to  entertain  such  belief,  then  the 
jury  should  find  defendants  not  guilty. 
Held,  that  the  instructions  were  un- 
warranted by  the  evidence,  and  a  ver- 
dict for  defendant  should  be  set  aside. 
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Lacy,  J.,  dissenting.    Fields  v.  Grenils, 
89  Va.  606,  16  S.   E.  880. 

E.  VERDICT  AND  CONVICTION. 

1.  Nature  of  Verdict. 

Must  Be  Responsive. — Upon  an  in- 
dictment charging  that  the  injury  was 
done  maliciously  "with  intent  to  maim, 
disfigure,  disable,"  etc.,  a  verdict  sim- 
ply finding  the  prisoner  guilty  of  "ma- 
licious assault"  is  fatally  defective. 
Jones  V.  Com.,  87  Va.  63,  12  S.  E.  226. 

Where  an  indictment,  charging  that 
the  accused  made  an  assault  with  a 
stone  and  did  feloniously,  maliciously, 
etc.,  beat,  wound,  ill  treat,  etc.,  the 
plaintiff,  the  verdict  finds  the  prisoner 
guilty  of  malicious  assault,  without 
saying  with  what  intent  the  assault 
was  committed,  it  should  be  set  aside 
on  motion,  as  irresponsive  to  the  is- 
sue. Jones  V.  Com.,  87  Va.  63,  12  S. 
E.  226. 

Joint  Indictment — Several  Verdict. — 
Upon  an  indictment  against  several 
defendants  for  an  assault,  all  of  whom 
plead  severally,  a  verdict  finding  some 
not  guilty,  and  assessing  fines  sever- 
ally on  the  guilty  ones  is  proper. 
Com.  V,   Sprinkles,  4  Leigh   650. 

2.  Sufficiency  of  Verdict. 
Participant  in  A£[ray. — A  finding  in 

a  special  verdict,  that  T.  and  B.  were 
concerned  in  the  same  affray  at  the 
same  time,  and  that  it  was  the  same 
affray  for  which  a  judgment  was  ren- 
dered against  B.  is  a  sufficient  finding 
that  T.  and  B.  were  jointly  guilty  of 
the  same  assault  and  battery.  Wilkes 
V.  Jackson,  2  Hen.  &  M.  355.  See 
generally,  the  title  AFFRAY,  ante,  p. 
238. 
8.   Conviction. 

Conviction  of  Assault  and  Battery 
under  Indictment  for  Robbery. — In  the 
case  of  Hardy  and  Curry  v.  Common- 
wealth, 17  Gratt.  592,  the  indictment 
was  for  robbery.  It  charged  that  the 
prisoner  "did  make  an  assault"  upon 
one  G.,  and  one  gold  watch  etc.,  from 
the  person  and  against  the  will  of  G., 
etc.,    "feloniously     and     violently    did 


steal,"  etc.  The  jury  acquitted  the 
prisoners  of  the  felony  charged  but 
found  them  guilty  of  "assault  and  bat- 
tery." On  motion  in  arrest  of  judg- 
ment the  finding  was  held  valid.  This 
was  held  admissible  under  ch.  208, 
§  27  of  the  Va.  Code.  The  same  pro- 
vision is  in  §  18,  ch.  159  of  the  W. 
Va.  Code  1881,  and  is  as  follows:  "If 
a  person  indicted  of  felony  be  by  a 
jury  acquitted  of  part  and  convicted 
of  part  of  the  offense  charged,  he 
shall  be  sentenced  for  such  part  as 
he  is  convicted  of,  if  the  same  be  sub- 
stantially charged  in  the  indictment, 
whether  it  be  felony  or  misdemeanor." 
Montgomery  v.  Com.,  98  Va.  840, 
36  S.  E.  371;  State  v.  Howes,  26  W. 
Va.  110.  In  this  case  the  court  said 
that  if  the  offense,  of  which  the  pris- 
oner was  found  guilty  by  the  jury, 
were  included  in  the  greater  offense, 
for  which  the  party  was  indicted,  he 
was  properly  convicted  on  that  indict- 
ment of  the  lesser  offense.  See  to  the 
same  effect,  Canada's  Case,  22  Gratt. 
905.  See  ante,  "Indictment,  Infor- 
mation and  Presentment,"  II,  B. 

Unlawful  Shooting,  etc.— Conviction 
of  Lesser  Offense. — On  the  trial  of  an 
indictment  for  maliciously  gr  unlaw- 
fully shooting  a  person  "with  intent  to 
disfigure,  disable  and  kill"  him  it  is 
error  to  instruct  the  jury,  that  if  they 
believe  the  shooting  was  done  "with 
intent  to  maim,  disfigure,  disable  or 
kill  him,  or  to  cause  him  bodily  in- 
jury," they  must  find  a  verdict  of 
guilty;  and  it  is  not  error  for  the  court 
to  instruct  the  jury  on  such  an  indict- 
ment, that  under  §  22,  ch.  159  of  the 
W.  Va.  Code  (1881)  they  can  acquit 
of  the  felony  and  find  the  prisoner 
guilty  of  the  attempt  to  commit  such 
felony.  State  v.  Meadows,  18  W.  Va. 
658. 

Failure  to  Prove  Crime  Charged. — 
Although  the  evidence  in  the  prosecu- 
tion for  malicious  assault  with  intent 
to  maim,  disfigure,  etc.,  did  not  prove 
a  malicious  cutting  and  wounding  with 
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intent  to  maim,  disfigure,  disable  and 
kill,  the  defendant  was  not  necessarily 
entitled  to  an  acquittal;  for  if  the  evi- 
dence proved  an  unlawful  cutting  and 
wounding  with  such  intent,  or  merely 
an  assault  and  battery,  the  defendant 
might  have  been  convicted  of  either 
of  these  latter  offenses.  Montgomery 
V.  Com.,  98  Va.  840,  36  S.  E.  371; 
Canada  v.  Com.,  22  Gratt  899.  See 
Va.  Code,  1887,  §  4040. 

F.    PUNISHMENTS. 
1.   Fines  and  Costs. 

Joint  Indictment — Assessment  of 
Joint  Fine. — Upon  a  joint  indictment 
for  an  assault  against  several  persons, 
it  is  error  for  the  jury  to  assess  a  joint 
fine,  and  the  judgment  may  be  re- 
versed for  that  reason.  Jones  v.  Com., 
1  Call  555;  Com.  v,  Ray,  1  Va.  Cas. 
262.  See  also,  Ammonett  v.  Harris, 
1  Hen.  &  M.  488. 

Costs  a  Part  of  the  Fine. — Upon  an 
indictment  for  assault  and  battery  the 
defendant  was  fined  one  dollar  and 
costs.  He  paid  the  one  dollar  to  the 
clerk  before  execution  issued  and 
directed  him  to  apply  it  to  the  fine. 
The  court  held  that  costs  were  a  part 
of  the  fine,  and  the  defendant  being 
taken  upon  a  capias  pro  fine  could  only 
be  released  by  paying  the  costs  as 
well  as  the  one  dollar.  Com.  v.  Fields, 
?.3  Gratt.  291.  See  generally,  the  title 
COSTS. 

Attorney's  Fees. — It  is  not  proper 
to  assess  an  attorney's  fee  against 
each  joint  defendant  to  an  indictment 
for  assault  and  battery,  all  of  whom 
plead  severally,  but  only  one  fee 
against  them  jointly.  Com.  v. 
Sprinkles,  4  Leigh  650. 

Excessive  Fines. — A.  fine  of  $1,000 
for  an  indecent  assault  upon  a  young 
woman  is  not  so  excessive  as  to  be 
repugnant  to  the  clause  of  the  bill  of 
rights  prohibiting  the  imposition  of 
excessive  fines.  Doyle  v.  Common- 
wealth, 100  Va.  808,  40  S.  E.  925.  See 
generally,  the  title  FINES  AND 
COSTS  IN  CRIMINAL  CASES. 


8.   Imprisonment. 

Though  the  indictment  is  for  a  fel- 
ony, the  assault  and  battery  being 
charged  in  it,  the  prisoner  may  be  ac- 
quitted of  the  felony  and  convicted  of 
the  misdemeanor;  and  the  jury  may 
assess  a  pecuniary  fine  upon  him,  but 
not  imprisonment  other  than  in  the 
county  jail.  Canada  v.  Com.,  22  Gratt. 
899;  Montgomery  v.  Com.,  98  Va.  840, 
36  S.  E.  371. 

Power  to  Imprison. — W.  Va.  Code. 
1899,  ch.  .50,  §  219,  subd.  2,  which  pro- 
vides that  fines  imposed  by  justices 
for  assault  and  battery  shall  not  be 
less  than  $5.00  nor  more  than  $50.00. 
does  not  give  power  to  imprison. 
State  V.  McKain  (W.  Va.),  49  S.  E. 
21. 

Upon  conviction  of  the  accused 
upon  an  indictment  for  assault  and 
battery  the  court  may  impose  upon 
him  a  fine  or  imprisonment,  or  both, 
at  its  discretion,  limited  only  by  the 
constitutional  inhibition  that  excessive 
fines  shall  not  be  imposed  nor  cruel 
and  unusual  punishment  inflicted. 
State  V.  McKain  (W.  Va.),  49  S.  E. 
20.  See  also,  Canada  v.  Com.,  22 
Gratt.  899. 

III.  As  a  Civil  Injury. 

A.  PERSONS  LIABLE. 

Abettor    in    Action    for    Assault. — 

Whilst  the  mere  presence  of  a  person 
at  the  commission  of  a  trespass  will 
not  make  him  liable  for  its  conse- 
quences, yet  every  one  present  en- 
couraging or  inciting  a  trespass  by 
words,  gestures,  looks  or  signs,  or 
who,  in  any  way,  or  by  any  means, 
countenances,  or  approves  the  same, 
is,  in  law,  assumed  to  be  an  aider  and 
abettor,  and  is  liable  as  a  principal  to 
the  extent  of  the  injury  done.  Dain- 
gerfield  v.  Thompson,  33  Gratt.  136. 

B.  REMEDY. 

At  common  law  the  civil  remedy  for 
assault  and  battery  was  trespass  vi  et 
armis,  by  statute  in  Virginia,  and 
West    Virginia    trespass   on    the    case 
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also  lies.  Barnum  v.  Baltimore,  etc., 
R.  Co.,  5  W.  Va.  16;  Parsons  v.  Har- 
per, 16  Gratt.  64;  Daingtrfield  v. 
Thompson,    33    Gratt.    136. 

Trespass  Vi  ct  Armis— Willful  In- 
jury.— In  trespass  vi  et  armis  it  is 
immaterial  whether  the  injury  be  com- 
mitted willfully,  or  not.  Taylor  v. 
Rainbow,  2  Hen.  &  M.  423. 

Consequential  Damages. — ^Trespass 
vi  et  armis  does  not  extend,  either  at 
common  law  or  under  the  Va.  Statute, 
Code  of  1860,  ch.  146,  §  7,  to  the  re- 
covery of  damages  for  injuries  which 
are  the  indirect  consequences  of  an 
assault,  such  as  medical  attention,  de- 
tention from  business,  and  the  like, 
the  proper  remedy,  before  the  statute, 
being  trespass  on  the  case.  Barnum 
r.  B.  &  O.  Railroad  Co.,  5  W.  Va.  10. 

Although  trespass  on  the  case  may 
be  maintained  in  any  case  in  which 
trespass  will  lie,  by  reason  of  the 
statute,  Va.  Code,  18C0,  ch.  48,  §  7,  the 
converse  of  this  proposition  is  not 
provided  for,  by  the  statute.  Trespass, 
therefore,  remains  as  at  common  law. 
Barnum  v.  B.  &  O.  Railroad  Co.,  5 
W.  Va.  10. 

The  distinction  between  trespass  vi 
et  armis,  and  trespass  on  the  case  for 
consequental  damages  at  common  law 
is  this:  That  where  the  act  done  is  in 
itself  an  immediate  injury  to  another's 
person  or  property,  there  trespass 
vi  et  armis  •  will  lie,  and  not  an 
action  on  the  case;  but,  where  the  act 
is  not  immediately  injurious,  but  only 
by  consequence,  and  collaterally,  there 
no  action  of  trespass  vi  et  armis  will 
lie,  but  a  special  action  on  the  case  for 
the  damages  consequent  on  such  act. 
Taylor  v.  Rainbow,  2  Hen.  &  M.  423. 

The  defendant,  through  neglect,  and 
want  of  due  caution,  but  without  any 
design  to  injure,  discharged  a  loaded 
gun  in  a  public  place  where  many 
people  were  assembled,  the  contents 
of  which  gun  struck  the  plaintiff's  leg 
and  wounded  him  severely,  in  conse- 
quence  of   which   wound    the    plaintiff 


lost  his  leg,  and  incurred  great  ex- 
pense in  effecting  its  cure,  besides  be- 
ing disabled  from  carrying  on  his  busi- 
ness, as  before.  An  action  on  the  case 
for  consequential  damages  was  held 
not  to  lie;  but  that  the  proper  action 
was  trespass  vi  et  armis.  Taylor  v. 
Rainbow,  2  Hen.  &  M.  423.  See  Cat- 
lett  V.  Russell,  6  Leigh  374.  But  by 
reason  of  statute,  Va.  Code,  1860,  §  7, 
trespass  on  the  case  lies  whenever 
trespass  does;  therefore,  the  above  is 
overruled,  and  trespass  on  the  case 
would  have  been  proper.  Barnum  v. 
Baltimore,  etc.,  R.  Co.,  5  W.  Va.  10. 

C.  PLEADING. 
1.   Declaration. 

General  Allegations. — In  an  action 
for  being  forcibly  ejected  from  a  rail- 
road car,  a  declaration  is  insufficient 
which  alleges  generally  that  the  party 
was  wrongfully  ejected,  but  it  must 
appear  sufficiently  from  the  averments 
that  the  party  was  rightfully  on  the 
car  and  that  his  expulsion  was  im  • 
proper,  wrongful  and  illegal.  Barnum 
V.  B.  &  O.  Railroad  Co.,  5  W.  Va.  10. 
See  the  title  CARRIERS. 

Sufficiency  of  the  Declaration — Tres- 
pass— Trespass  on  the  Case. — In  an  ac- 
tion of  trespass  on  the  case,  the  dec- 
laration charged  the  defendant  with 
an  assault  in  various  forms,  one  of 
which  was  by  a  wound  from  a  pistol 
shot,  so  as  to  cause  the  amputation  of 
the  leg  of  the  plaintiff;  and  also  set 
out  an  ordinance  of  the  city  in  which 
the  wound  was  inflicted,  prohibiting 
the  discharge  of  firearms  therein,  also 
alleging  the  continued  sickness,  dis- 
order, and  suffering  in  consequence  of 
said  wound;  the  expense,  medical  at- 
tendance and  other  costs,  consequent 
on  said  wound,  which,  plaintiff  claimed^ 
amounted  to  a  large  sum,  and  for 
which  he  claimed  damages  amounting 
to  $10,000.  On  demurrer,  it  was  held 
that  the  declaration  alleged  a  case  of 
trespass  at  common  law,  and  that  un- 
der our  statute  (Va.  Code,  1873,  ch. 
145,  §  6),  trespass  on  the  case  would 
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lie,  whenever  trespass  would,  and  is 
sufficient.  Daingerfield  v.  Thompson, 
33  Gratt.  136.  See  ante,  "Remedy," 
III,  B. 

Omission  in  Declaration — No  Ground 
for  Arrest  of  Judgment  after  General 
Verdict. — In  an  action  for  assault  and 
battery,  after  a  general  verdict  for  the 
plaintiff,  on  the  pleas  of  "not  guilty" 
and  "son  assault  demesne,"  judg- 
ment ought  not  to  be  arrested  on  the 
ground  that  the  time  was  left  blank 
in  the  declaration.  Digges  v.  Norris, 
3  Hen.  &  M.  268.  See  the  title  JUDG- 
MENTS AND  DECREES. 

Surplusage  in  Declaration. — If  the 
plaintiff  in  a  suit  (in  the  nature  of  as- 
sault and  battery  and  false  imprison- 
ment) for  freedom,  declare  for  the 
benefit  of  herself  and  children,  nam- 
ing them,  that  part  which  relates  to 
the  children  is  surplusage  and  unim- 
portant, the  mother  being  the  only 
plaintiff.  Parish  v.  Gray,  6  Call  18. 
See  the  title  PARTIES. 

Amendment  of  Declarations — Intro- 
duction of  New  Cause  of  Action. — ^A 
declaration  in  trespass,  for  assault  and 
battery  by  beating,  bruising,  etc.,  can 
not  be  amended  after  the  defendant 
has  made  his  appearance,  by  a  new 
count,  for  trespass  in  carrying  away 
goods.  Snyder  v.  Harper,  24  W.  Va. 
206.  The  court  said  in  its  opinion,  that 
"the  Code  of  West  Virginia,  ch.  125, 
§  12,  provides,  'that  the  plaintiff  may 
amend  his  declaration  or  bill  at  any 
time  after  the  appearance  of  the  de- 
fendant, if  substantial  justice  will  be 
promoted  thereby.*  There  are  no  de- 
cisions, that  I  know  of,  in  Virginia 
or  in  West  Virginia  indicating  what 
amendments  the  court  can  properly  al- 
low to  be  made  to  a  declaration  after 
the  appearance  of  the  defendant.  But 
there  are  numerous  decisions  in  other 
states,  which  lay  down  the  rule  to  be, 
that  such  amendments  to  the  declara- 
tion will  be  liberally  allowed  by  the 
courts,  as  tend  to  the  trial  and  de- 
termination  of   the   subject   matter   in 


controversy,  upon  which  the  action 
was  originally  based;  but  no  amend- 
ment can  .be  allowed,  which  introduces 
into  the  cause  a  new  and  substantive 
cause  of  action  different  from  that  de- 
clared upon,  and  different  from  that 
which  the  party  intended  to  declare 
upon,  when  he  brought  his  action." 
See  the  title  AMENDMENTS,  ante, 
p.   316. 

Defect  in  Declaration — Supplied  by 
Court. — After  verdict,  the  damages 
having  been  left  blank  in  the  declara- 
tion, the  court  will  inspect  the  writ 
and  supply  the  defect  in  the  declara- 
tion therefrom.  Digges  v.  Norris,  3 
Hen.  &  M.  268. 

Assault  on  Infant — Style  of  Ac- 
tion.— In  case  of  an  assault  and 
battery  committed  on  an  infant, 
an  action  ought  not  to  be  drawn 
in  the  name  of  the  guardian  of 
such  infant,  but  in  the  name  of  the 
infant  by  his  or  her  guardian  or  next 
friend,  and  an  error  in  this  respect  be- 
fore January  1,  1820,  was  fatal,  even 
after  general  verdict  for  the  plaintiff. 
See  1  Rev.  Code,  1819,  ch.  511,  §  103; 
Va.  Code,  1887,  §  3449;  Stewart  v. 
Crabbin,  6  Munf.  280;  Lemon  v.  Hans- 
barger,  6  Gratt  301;  Sillings  v,  Bum- 
gardner,  9  Gratt.  273. 
8.   Objections. 

Plea  "Not  QuUty*'— Waiver  of  Ob- 
jections.— The  defendant,  in  an  action 
(in  the  nature  of  assault  and  battery 
and  false  imprisonment)  for  freedom 
of  the  plaintiff,  having  pleaded  "not 
guilty"  can  not  afterwards  object  that 
the  condition  of  the  plaintiff  was  not 
put  in  issue.  Parish  v.  Gray,  6  Call 
18. 

D.  DEFENSE  TO  CIVIL  ACTION. 
Joint  Trespassers.— A  judgment  for 
damages,  and  a  receipt  of  the  dam- 
ages recovered  in  a  separate  action 
against  one  of  several  persons  who 
were  guilty  of  a  joint  assault  and  bat- 
tery, is  full  satisfaction  and  a  bar  to 
an  action  against  the  rest.  Wilkes  v, 
Jackson,  2  Hen.   fit  M.  355;   Wells  v. 
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Jackson,  3  Munf.  458;  Brown  v.  John- 
son, 13  Gratt.  651;  Ammortctt  v,  Har- 
ris, 1  Hen.  fit  M.  488;  Ruble  v.  Turner, 
2  Hen.  fit  M.  38. 

But  judgment  against  one  joint  tres- 
passer without  satisfaction  is  no  bar 
to  the  prosecution  of  a  suit  against 
his  cotrespasser.  Nothing  but  actual 
satisfaction  for  the  trespass,  or  what 
is  equivalent  thereto  will  bar  such  a 
suit.  Griffie  v.  McClung,  5  W.  Va. 
131. 

A  release  to  one  of  several  persons 
guilty  of  a  joint  assault  and  battery, 
or  an  accord  with,  and  satisfaction  re- 
ceived from,  one  of  them,  is  a  bar  to 
the  action,  as  to  them  all;  notwith- 
standing such  release,  or  acknowledg- 
ment of  satisfaction,  be  expressed  as 
applying  only  to  the  part  which  that 
one  took  in  the  trespass;  and  notwith- 
standing a  proviso  that  it  shall  not 
operate  in  favor  of  the  other  tres- 
passers. Ruble  V.  Turner,  2  Hen.  fit 
M.  38.  As  to  defenses  to  assault  and 
battery  generally,  see  post,  "Defenses," 
IV. 

Insulting  Comments. — One  Ward 
threatened  to  attack  White's  character, 
White  warned  him  not  to  do  it,  but 
according  to  his  threats  Ward  pub- 
lished insulting  comments  about 
White,  which  was  shown  to  White  by 
his  friend,  the  result  of  which  was 
that  White  became  angry  and  shot 
Ward.  In  an  action  by  Ward  against 
White  to  recover  damages  for  the  as- 
sault and  battery,  the  court  held  these 
facts  admissible  as  a  defense  in  miti- 
gation of  damages.  Ward  v.  White, 
86  Va.  212,  9  S.  E.  1021. 

Carrier  and  Passenger — Purchase  of 
Ticket. — A  common  carrier  can  not  as- 
sault and  imprison  a  person  offering 
to  buy  a  ticket  and  then  defend  itself 
for  the  outrage  on  the  ground  that 
their  agents  or  employees  refused  to 
sell  him  a  ticket  or  prevented  him  from 
getting  one,  and  thereby  prevented 
him  from  becoming  a  passenger,  be- 
cause the  purchase  of  a  ticket  is  not 


essential  to  the  relation  of  carrier  to 
passenger.  Norfolk,  etc.,  R.  Co.  v. 
Galliher,  89  Va.  639,  16  S.  E.  935.  See 
the  title  CARRIERS. 

E.    EVIDENCE. 
1.   Admissibility. 

Record  of  Criminal  Trial— Civil 
Suit. — At  common  law,  judgment  upon 
an  indictment  for  an  assault,  can  not 
by  reason  of  want  of  mutuality,  be 
given  in  evidence  in  a  civil  action  for 
the  same  assault,  to  establish  as  res 
adjudicata,  the  fact  on  which  it  was 
founded.  But  while  such  a  judgment 
can  not  be  given  in  evidence  as  a 
judgment,  yet  when  it  is  founded  on 
the  plea  of  guilty,  the  record  is  admis- 
sible, in  the  civil  action,  because  the 
plea  of  guilty  was  a  direct  and  express 
confession  of  the  truth  of  the  charge, 
and  the  record  is  admissibfe  to  prove 
this  confession.  But  where  the  de- 
fendant, without  pleading,  throws  him- 
self on  the  mercy  of  the  court  and 
submits  to  a  fine,  the  record  is  not  evi- 
dence in  a  civil  action  for  the  same 
act,  to  prove  it.  Honaker  v,  Howe, 
19  Gratt.  50. 

Judgment  Confessed — Record. — In 
Virginia,  where  the  defendant  on  in- 
dictment for  assault  and  battery,  or 
other  misdemeanor,  without  pleading, 
confesses  a  judgment  for  a  specific 
sum  as  a  fine,  the  record  is  not  evi- 
dence in  a  civil  action  for  the  same 
cause,  to  prove  the  fact.  Nor  is  it 
evidence  to  enhance  the  damages. 
Honaker  v,   Howe,   19   Gratt.   50. 

Provocation— Reference  to  Former 
Insult. — Where  the  plaintiff  in  an  ac- 
tion for  assault  and  battery  makes  of- 
fensive acts  or  declarations  committed 
or  said  by  him,  long  anterior  to  the 
assault,  a  part  of  the  res  gestae,  by 
repeating  or  alluding  to  them  at  the 
time,  in  a  manner  which  indicates  a 
repetition,  renewal  of,  or  persistence 
in  them,  they  are  admissible  in  evi- 
dence on  behalf  of  the  defendant;  and 
this  is  so,  even  where  one  of  the  acts 
of  the  plaintiff  was  a  libel  against  the 
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defendant,  for  the  publication  of  which 
the  defendant  had  already  recovered 
damages.  Davis  v.  Franke,  33  Gratt. 
413;  Ward  v.  White,  86  Va.  212,  9  S. 
E.  1021.     Sec  the  title  RES  GESTAE. 

In  Mitigation  of  Damages. — On  a 
joint  plea  of  "not  guilty"  in  trespass 
vi  et  armis  against  two  defendants,  for 
breaking  the  plaintiff's  close  and  beat- 
ing his  slaves,  the  defendants  ought 
not  to  be  permitted  to  give  in  evidence, 
by  way  of  mitigation  of  damages,  a 
license  from  the  plaintiff  to  one  of 
them,  to  visit  his  negro  quarters,  and 
chastise  any  of  his  slaves  who  might 
be  found  acting  improperly;  the  bat- 
tery being  committee  by  the  other  de- 
fendant; and  no  proof  appearing  that 
the  slaves  who  were  beaten  had  acted 
inrproperly.  Brown  v.  May,  1  Munf. 
288. 

Publications  in  Paper. — In  an  ac- 
tion to  recover  damages  for  assault 
and  battery,  evidence  that  the  plain- 
tiff had  on  the  day  before  the  assault 
took  place  published  in  a  paper  of 
which  he  was  editor  a  gross  insult  of 
the  defendant,  causing  the  assault,  was 
held  admissible  as  part  of  the  res 
gestae,  and  in  mitigation  of  damages. 
Ward  V.  White,  86  Va.  212,  9  S.  E. 
1021. 

Evidence  Concerning  Damages. — In 
an  action  of  trespass  on  the  case  for 
assault  and  battery,  the  defendant  may, 
under  the  general  issue,  give  in  evi- 
dence matters  which  merely  go  to  the 
quantum  of  damages,  by  way  of  pallia- 
ting the  offense.  Davis  v.  Franke,  33 
Gratt.  413.     Sec  the  title  TRESPASS. 

2.  Burden  of  Proof. 

If  defendant  is  sued  for  aiding,  in- 
citing or  encouraging  an  assault  upon 
plaintiff,  the  burden  is  upon  plaintiff 
to  show  that  defendant  was  present, 
aiding  and  abetting.  Dainger6eld  v. 
Thompson,  33  Gratt.  138. 

3.  Order  of  Proof. 

Plaintiff  and  Defendant. — In  an  ac- 
tion of  trespass  for  assault  and  battery, 
where  the  plea  is  son  assault  demesne, 


and  the  replication  is  de  injuria,  plain- 
tiff has  the  right  to  introduce  his  evi- 
dence first;  but  if  the  defendant  be  al- 
lowed to  introduce  his  evidence  first, 
the  plaintiff  may  still  prove  the  assault 
and  battery  charged  in  the  declara- 
tion.   Young  V.  Highland,  9  Gratt.  16. 

It  is  further  stated  in  the  opinion  of 
this  case,  that  it  is  the  right  of  the 
plaintiff  to  commence  and  introduce 
his  evidence  in  all  actions  for  unliqui- 
dated damages  though  the  general  is- 
sue is  not  pleaded,  whether  the  action 
is  ex  delicto  or  ex  contractu.  See 
generally,  the  title   EVIDENCE. 

4.   Presumption  of  Malice. 

Unlawful  acts,  done  willfully,  on 
slight  provocation,  to  the  injury  of 
another,  are  presumed  by  law  to  be 
malicious.  Borland  v.  Barrett,  76  Va. 
128.  See  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

F.   DAMAGES. 
1.    Elements. 

Bodily  Injury  —  Pain  —  Duration — 
Expense. — In  estimating  the  damages, 
the  jury  should  take  into  consideration 
"the  bodily  injury  sustained  by  the 
plaintiff,  the  pain  undergone,  the  ef- 
fect on  the  health  of  the  sufferer,  ac- 
cording to  its  degree  and  its  probable 
duration,  as  likely  to  be  temporary 
or  permanent,  the  expenses  incidental 
to  attempts  to  effect  a  cure,  or  to  les- 
sen the  amount  of  injury,  and  the  pe- 
cuniary loss  sustained  by  the  plain- 
tiff through  inability  to  attend  to  his 
business."  Daingerficld  v.  Thompson, 
33  Gratt.  136.  Concerning  the  action 
for  consequential  damages,  see  ante, 
"Remedy,"    III,    B. 

Circumstances  of  Time  and  Place. — 
In  actions  for  assaults  and  the  like, 
the  circumstances  of  the  time  and 
place,  when  and  where  the  insult  is 
given,  require  different  damages,  as  it 
is  a  greater  insult  to  be  beaten  in  a 
public  place  than  in  a  private  room. 
Borland  v.  Barrett,  76  Va.  128;  Par- 
sons V.  Harper,  16  Gratt.  64. 
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Payment  of  Costs  under  the  Statutes. 

— In  an  action  for  assault  and  battery, 
where  the  jury  found  for  the  plaintiff 
six  cents  and  costs,  it  was  held  that 
they  had  no  right  to  find  the  costs,  un- 
der the  statute  expressly  declaring 
that,  a  plaintiff  in  such  actions  (and 
in  slander)  "shall  not  recover  any 
costs  if  the  jury  find  under  $16.66  in 
the  superior  court,  or  $6.66  in  the 
county  court."  Bills  v,  Harris,  2  Va. 
Cas.  26. 

%  Joint  or  Several. 

Assessing  Damages  against  Joint 
Defendants — General  Rule. — In  Craw- 
ford V.  Morris,  5  Gratt.  90,  it  was  held 
that,  in  a  joint  action  of  trespass 
against  several  defendants,  who  plead 
jointly,  it  is  error  for  the  court  to  in- 
struct the  jury,  that  they  may  sever 
in  the  damages,  and  assess  respectively 
what  in  their  opinion  each  party  found 
guilty  ought  to  pay.  But  the  jury 
should,  in  such  case,  assess  against  all 
who  are  found  guilty,  the  amount 
which  they  think  the  most  guilty 
should  pay. 

It  is  error  for  the  jury,  in  a  joint 
action  of  assault  and  battery  against 
several  defendants  (the  cases  of  all 
of  them  being  before  the  same  jury) 
to  assess  the  damages  severally  against 
all.  But  the  error  may  be  cured  by 
the  plaintiff  entering  a  nolle  prosequi 
against  all  but  one  of  the  defendants, 
and  taking  judgment  against  that  one. 
Ammonett  v.  Harris,  1  Hen.  &  M.  488; 
Wells  V.  Jackson,  3  Munf.  458;  Ruble 
V,  Turner,  2  Hen.  &  M.  38;  Crawford 
V.  Morris,  5  Gr^tt.  90.  See  the  title 
TRESPASS. 

Husband  and  Wife. — Upon  a  joint 
indictment  for  assault  and  battery,  de- 
fendants pleaded  "not  guilty,"  and  the 
jury  found  a  verdict  and  assessed  the 
damages  jointly  against  the  defend- 
ants. Held,  error,  the  court  saying 
that  joint  damages  ought  not  to  be 
assessed  against  two  defendants,  al- 1 
though  husband  and  wife,  and  for  the  ' 
same  offense,  but  should  be  assessed  \ 


against  each  defendant  separately. 
Com.  V.  Ray,  1  Va.  Cas.  262.  See  the 
title  DAMAGES. 

Release  of  Part  of  Damages. — Upon 
a  joint  action  for  assault  and  battery 
against  twelve  defendants,  process  hav- 
ing been  served  on  two  only,  which 
two  appeared  and  pleaded  not  guilty, 
and  the  jury  found  them  guilty  in  gen- 
eral terms  and  assessed  damages 
against  them  jointly;  the  plaintiff  in 
consequence  of  an  order  of  the  court, 
released  a  part  of  the  damages  to 
those  defendants  (not  mentioning  the 
rest)  and  took  judgment  against  the 
others.  After  this  it  was  held,  that 
he  could  not  proceed  to  obtain  addi- 
tional damages  against  any  of  the 
other  defendants.  But  if  he  had  not 
taken  judgment,  he  might  haye  had 
damages  assessed  on  other  issues  or 
writs  of  inquiry  against  the  other  de- 
fendants, and  finally  taken  judgment 
against  any  one  of  them,  pro  meliori- 
bus  damnis.  Ammonett  v.  Harris,  1 
Hen.  &  M.  488. 

3.    Excessive  or  Insufficient. 

Excessive. — T.  was  the  keeper  of  a 
restaurant  in  Alexandria  city,  which 
has  an  ordinance  prohibiting  the  dis- 
charging of  firearms  in  its  streets.  He 
had  shut  his  front  door  for  the  night, 
but  his  light  was  burning,  when  D., 
H.,  and  S.  came  there  and  demanded 
admittance  about  midnight.  S.  went 
around  at  a  side  door,  went  in,  and 
told  T.  that  D.  wanted  to  come  in. 
D.  and  H.  were  at  the  front  door.  D. 
said  to  H.,  "fire  a  salute,"  or  some- 
thing of  the  sort.  H.  fired,  and  the 
ball  went  through  the  door  into  the 
leg  of  T.,  wounding  him  so  severely 
as  to  require  amputation  of  the  leg, 
and  seriously  to  impair  his  health.  In 
a  suit  brought  by  T.  against  D.  and 
H.,  which  was,  at  the  instance  of  D. 
tried  separately  against  him  first,  and 
a  verdict  rendered  against  him  for 
$8,000  damages  and  the  costs,  on  a 
motion  to  set  aside  the  verdict  as  be- 
ing contrary  to  the  law  and  evidence, 
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and  because  the  damages  were  exces- 
sive, it  was  refused  by  the  circuit 
court,  and  on  a  writ  of  error  affirmed 
by  this  court.  Daingerfield  v.  Thomp- 
son, 33  Gratt.  136. 

Not  Excessive.— The  defendant, 
without  provocation,  assaulted  the 
plaintiff,  who  was  sitting  at  the  table 
in  a  public  dining  room,  by  striking 
him  on  the  head  with  a  sauce  bottle. 
Held,  that  a  verdict  of  $1,000  would 
not  be  disturbed  as  excessive.*  Bor- 
land V.  Barrett,  76  Va.  128. 

E£Fect  of  Passion  —  Prejudice. — 
Where  a  party  has  been  sued  for 
damages  for  assault  and  battery,  the 
court  will  not  disturb  the  verdict  as 
excessive,  unless  it  was  influenced  by 
passion,  partiality  or  prejudice.  Bailey 
V.  McCance,  2  Va.  Dec.  630.  See 
also,  Borland  v.  Barrett,  76  Va.  128. 

Failure  to  Exercise  Care  to  Avoid 
Assault. — In  action  for  damages  for 
assault  and  battery,  where  the  plain- 
tiff was  badly  wounded  by  a  shot  from 
defendant,  from  which  he  suffered 
greatly  for  several  months,  but  re- 
covered without  permanent  injury, 
where  neither  the  actual  expenses  or 
necessary  and  incidental  loss  is  shown, 
except  in  a  general  way,  and  no  evi- 
dence of  defendant's  financial  condition 
is  given,  a  verdict  for  $1,375  damages 
will  not  be  set  aside  for  insufficiency; 
especially  when  the  plaintiff  knowing 
that  an  assault  would  probably  be 
made  on  him  exercised  no  care  to 
avoid  it  but  armed  himself  and  relied 
on  his  own  ability  to  protect  him<ielf. 
Ward  V.  White,  86  Va.  212,  9  S.  E. 
1021. 

4.   Exemplary  or  Punitive. 

In  actions  for  assaults  and  the  lik<?? 
the  circumstances  of  the  time  and 
place  when  and  where  the  insult  is 
given  require  different  damages;  in 
such  action  the  jury  are  not  confined 
to  the  actual  pecuniary  damage  sus- 
tained by  the  plaintiff,  but  may  tike 
into  consideration  the  motive  of  de- 
fendant, the  insulting  character  of  his 


assault  and  all  the  circumstances  oC 
aggravation  and  outrage  attending  the 
act.  "Such  damages,  although  some- 
times denominated  vindictive,  arc  in 
their  nature  compensatory  as  much  as 
those  given  for  bodily  pain,  loss  of 
time,  and  expense  incurred.  The  mod- 
ern authorities  go  further,  and  hold 
where  elements  of  malice  enter  into 
the  commission  of  the  offense,  the 
jury  may  give  not  only  such  dam- 
ages as  they  think  necessary  to  com- 
pensate the  plaintiff,  but  also  such  as 
will  operate  as  a  punishment  to  the 
defendant,  and  tend  to  deter  him  tnd 
others  in  like  cases  from  similar  out- 
rages. Fuller  on  Damages,  615;  2 
Sedgw.  524,  notes.  This  doctrine, 
though  questioned  by  judges  and 
writers,  seems  to  be  too  firmly  set- 
tled by  a  long  train  of  cases  to  be 
now  called  in  question."  Borland  v. 
Barrett,  76  Va.  134,  44  Am.  Rep.  152. 

Not  Necessary  to  Show  Malice.— 
The  defendant  and  wife,  boarders  at 
a  hotel  in  Norfolk,  having  left  for  the 
summer  months  without  reserving 
their  seats,  returned  in  the  fall  to  find 
that  the  wife's  seat  had  been  assigned 
to  some  one  else.  Upon  entering  the 
dining  room  for  breakfast  a  few  morn- 
ings after  their  return  and  finding  the 
plaintiff  in  the  seat  which  defendant 
had  claimed  for  his  wife  on  a  previous 
occasion  since  his  return  the  defend- 
ant again  claimed  right  to  the  seat, 
which  was  denied;  whereupon  the 
defendant,  as  he  afterwards  stated, 
seeing  that  there  was  going  to  be 
trouble,  seized  a  sauce  bottle  and 
struck  the  plaintiff  -a  severe  blow  on 
the  head.  The  bottle  was  broken  by 
the  blow  and  the  plaintiff  was  led 
bleeding  from  the  room.  Held,  that 
exemplary  damages  were  proper 
though  actual  malice  was  not  shown. 
Borland  v.  Barrett,  76  Va.  128.  The 
court  said  further  in  its  opinion  con- 
cerning this  case  that,  "the  right  to 
recover  exemplary  damagos  is  not 
confined  to  cases  of  actual  malice. 
Whenever  the  assault  is  of  a  grievous 
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or  wanton  nature,  manifesting  a  wil- 
ful disregard  of  the  rights  of  others, 
actual  malice  need  not  be  shown  to 
entitle  the  aggrieved  party  to  exem- 
plary damages.  Whilst,  therefore,  the 
existence  of  malice  may  be  shown  in 
aggravation  of  such  damages,  its  ab- 
sence does  not  defeat  the  right  to 
their  recovery."  The  same  doctrine  in 
regard  to  exemplary  damages  is  laid 
down  in  Bailey  v.  McCance,  2  Va. 
Dec.  630.  Sec  the  title  EXEMPLARY 
DAMAGES. 

In  Beck  v.  Thompson,  31  W.  Va. 
459,  7  S.  E.  447,  which  was  an  action 
of  trespass  for  an  assault  and  battery, 
it  was  held  that  the  jury  in  determin- 
ing the  amount  of  damages,  have  the 
right  to  consider  the  physical  injury, 
physical  suffering,  expenses  and  loss 
of  time,  mental  anguish,  shame  and 
dishoner,  suffered  by  the  injured 
party,  but  damages  can  not  be  re- 
covered for  the  purpose  of  punishing 
the  defendant.  But  this  has  been 
overruled  and  the  doctrine  in  regard 
to  exemplary  damages  in  West  Vir- 
ginia is  now  the  same  as  in  Virginia. 
Mayer  v,  Frobe,  40  W.  Va.  246,  22  S. 
E.  58. 

Acting  in  Hcajt  of  Blood.— An  in- 
struction, that  if  the  jury  believe  from 
the  evidence  that  the  defendant,  in  the 
assault  made  upon  the  plaintiff,  was 
actuated  by  no  motive  of  malice  or 
deliberate  design  to  injure,  but  acted 
under  the  heat  of  blood  and  the  im- 
pulse of  the  moment,  the  measure  of 
damages  is  compensatory  and  not  vin- 
dictive, and  that  he,  defendant,  is  only 
liable  to  such  damages  as  result  from 
loss  of  time  and  labor,  expenses  of 
medical  services,  bodily  pain  and  suf- 
fering, and  diminished  capacity  to 
work,  consequent  upon  the  injury, 
was  held  to  be  erroneous  in  Borland  v. 
Barrett,  76  Va.  128,  the  court  saying 
that,  it  may  be  true  that  the  defend- 
ant acted  in  heat  of  blood;  it  was, 
however,  "heat  of  blood"  without  jus- 
tification or  excuse. 


5.   Question  of  Law  and  Fact. 

"It  was  proper  to  instruct  the  jury 
that  the  whole  question  and  scope  of 
damages  were  for  them  alone  to  de- 
termine. We  do  not  mean  to  say, 
however,  that  in  every  case  the  jury 
may  fix  a  measure  of  recovery  with- 
out reference  to  the  opinion  of  the 
court.  On  the  contrary,  it  is  the 
province  and  duty  of  the  judge,  if  re- 
quired, to  expound  the  law  by  which 
the  jury  are  to  be  governed  in  fram- 
ing their  verdict."  Borland  v.  Bar- 
rett, 76  Va.  128,  44  Am.  Rep.  152.  See 
also.  Ward  v.  White,  86  Va.  212,  9  S. 
E.  1021. 

IV.  Defenses. 

A.    PROVOCATIOK 

Where  it  appeared  that  defendant 
had  published  offensive  statements 
in  newspaper  about  plaintiff  and 
had  also  written  an  offensive 
postal  card  about  plaintiff  to  a  justice 
of  the  peace,  before  whom  defendant 
was  to  be  for  trial;  during  the  trial 
plaintiff  challenged  defendant's  char- 
acter for  veracity,  defendant  saying 
in  reply  "that  he  had  before  proven 
his  character,  and  that  was  more  than 
some  others  could  do,  but  had  failed;" 
at  this  period  plaintiff,  referring  to  the 
publication  and  postal,  made  an  as- 
sault upon  defendant,  the  court  con- 
sidering these  facts  said,  in  regard 
to  provocation  as  a  defense,  when 
a  defendant  relies  upon  provocation  as 
a  defense,  it  must  be  so  recent  as  to 
raise  the  presumption  that  the  assault 
was  committed  in  heat  of  blood,  ex- 
cited by  conduct  or  declarations  of 
the  plaintiff.  The  rule  which  confines 
the  defendant  to  proof  of  recent  provo- 
cations received  from  the  plaintiff,  is 
subject  to  modifications  which  more  or 
less  qualify  the  rule  according  to  the 
particular  circumstances  of  each  case. 
Davis  V.   Franke,  33  Gratt.  413. 

A  Joint  Action — Provocation  by 
Only  One  Defendant. — In  a  joint  ac- 
tion  of   trespass    against    several    de- 
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fendants,  it  is  competent  to  show  in 
evidence  a  provocation  received  by 
only  one  of  them.  Davis  v.  Frankc, 
33  Gratt.  413. 

B.    SELF-DEFENSE. 

See  the  title  HOMICIDE. 

The  law  of  self-defense  does  not 
justify  one  man  in  shooting  another 
when  there  is  a  mere  apprehension  of 
immediate  danger,  no  matter  how 
sincere  such  apprehension  may  be; 
but  there  must  be  an  honest  and  rea- 
sonable belief  of  such  danger — that  is 
to  say,  if  the  act  done,  or  the  circum- 
stances existing,  be  of  such  a  -rhar- 
acter  as  to  afford  reasonable  grouufl 
for  believing  that  there  is  a  design  to 
commit  a  felony,  or  to  do  SDmc 
serious  bodily  harm,  |ind  that  there  is 
imminent  danger  of  such  design  being 
carried  into  immediate  execution,  then 
the  shooting,  or  even  killing,  will  be 
justifiable;  otherwise  not.  Stone- 
man's  Case,  25  Gratt.  887.  See  also. 
Brown's  Case,  86  Va.  466,  10  S.  E. 
745;  Field  v.  Commonwealth,  89 
Va.  690,  16  S.  E.  865. 

After  Warning  Assailant.— A  per- 
son violently  assaulted,  after  warning 
his  adversary  off,  has  a  right  to  pause 
to  ascertain  whether  his  assailant  has 
heeded  his  warning  or  is  still  pursuing, 
and  does  not  thereby  lose  his  right  of 
self-defense.  Montgomery  v.  Com- 
monwealth, 99  Va.  833,  37  S.  E.  841. 

Discharge  of  Lawful  Duty. — A  per- 
son assaulted  while  in  the  discharge 
of  a  lawful  act,  and  reasonably  appre- 
hending that  his  assailant  will  do  him 


bodily  harm,  has  the  right  to  repel  the 
assault  by  all  the  force  he  deems  neces- 
sary, and  is  not  compelled  to  retreat 
from  his  assailant,  but  may,  in  turn, 
become  the  assailant,  inflicting  bodiljr 
wounds  until  his  person  is  out  of 
danger.  Jackson  v.  Commonwealth, 
96  Va.  108,  30  S.  E.  452.  See  the  title 
HOMICIDE. 

C.  PROTECTION  OF  FAMILY. 
One    is   justified    in    using   as   much 

force  to  repel  an  assault  on  members 
of  his  family  as  if  the  assault  was 
upon  his  own  person.  Stoneman  v. 
Com,,  25  Gratt.  887. 

D.  PROTECTION  OF  PROPERTY. 

A  man  may  rightfully  use  as  much 
force  as  is  necessary  for  the  protec- 
tion of  his  person  or  property,  pro- 
vided he  does  not  endanger  human 
life  or  do  great  bodily  harm.  But  for 
a  mere  trespass  upon  land  the  owner 
has  no  right  to  assault  the  trespasser 
with  a  deadly  weapon,  the  result  of 
which  may  be  to  kill  him,  or  do  him 
great  bodily  harm.  Montgomery  v. 
Commonwealth,  98  Va.  840,  36  S.  E. 
371,  98  Va.  852,  37  S.  E.  1;  S.  C,  99 
Va.  833,  37  S.  E.  841.  See  generally, 
the    title    HOMICIDE. 

V.  Assault  with  Intent  to 

Commit  Rape. 

See    generally,   the   title    RAPE. 

VI.  Assault  with  Intent 

to  Kill. 

See  generally,  the  title  HOMICIDE. 


ASSESSMENT  COMPANY.— In  Mut.  B.  L.  Ins.  Co.  v.  Marye,  85  Va.  645, 
^  S.  E.  481,  it  is  said:  "In  insurance  and  business  circles  the  words  assessment 
company,  as  distinguished  from  *old-line  mutual'  company,  means  that  in  such 
first  named  company  the  money  to  pay  a  death  loss  is  collected  by  an  assess- 
ment made  upon  those  members  who  survive  the  member,  the  insurance  upon 
whose  life  is  paid."  See  also,  the  titles  BENEFICIAL  AND  BENEVOLENT 
ASSOCIATIONS;  MUTUAL  INSURANCE. 


Assessment  for  Damages. 

Sec  the  titles  EMINENT  DOMAIN;  INQUESTS  AND  INQUIRIES. 


Assessment  of  Taxes. 

See  the  title  TAXATION. 

Assessments. 

Sec    the    titles    BENEFICIAL    AND     BENEVOLENT    ASSOCIATIONS; 
MUTUAL   INSURANCE;   SPECIAL  ASSESSMENTS. 

Assessors. 

See  the  title  TAXATION. 

Assets. 

See  the  titles  CORPORATIONS;  EXECUTORS  AND  ADMINISTRATORS; 
MARSHALING  ASSETS  AND  SECURITIES;  PARTNERSHIP. 

Assi|(nment  of  Errors. 

See  the  title  APPEAL  AND  ERROR,  ante,  p.  418. 
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CROSS  REFERENCES. 

Sec  the  titles  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS; 
ATTACHMENT;  BANKRUPTCY  AND  INSOLVENCY;  BILLS,  NOTES 
AND  CHECKS;  BONDS;  ESTOPPEL;  FIRE  INSURANCE;  INJUNC- 
TIONS; INSURANCE;  JUDGMENTS  AND  DECREES;  LIFE  INSUR- 
ANCE; SET-OFF,  RECOUPMENT  AND  COUNTERCLAIM. 


L  Definitions  and  Distinctions. 

The  word  "assignment"  may  some- 
times have  reference  to  the  instrument 
which  affects  the  transfer,  and  some- 
times to  the  transfer  itself,  considered 
as  a  legal  effect  or  result;  and  "in  such 
cases  the  context  or  the  apparent 
meaning  determine  the  sense  in  which 
the  word  is  used."  Mack  v.  Prince,  40 
W.  Va.  324,  21  S.  E.  1012. 

A  writing  given  by  a  client  to  his 
attorney  in  a  suit  authorizing  the  at- 
torney to  retain  out  of  the  judgment, 
when  recovered,  a  part  for  his  com- 
pensation, is  an  assignment  of  such 
part.  Bent  v.  Lipscomb,  45  W.  Va. 
183,  31  S.   E.  907. 

An  Assignment  Differs  from  a  Sur- 
render.— An  assignment  of  an  estate 
for  life  or  years  is  a  transfer  of  the 
whole  interest  of  the  assignor  to  some 
one  other  than  the  immediate  re- 
versioner or  remainderman,  holding  an 
estate  which  was  larger  than  that  of 
the  assignor,  but  when  the  transfer  is 
made  to  the  person  holding  the  im- 
mediate reversion  or  remainder  in  fee, 
it  operates  as  a  surrender.  Scott  v. 
Scott,  18  Gratt.  150. 

An  Assignment  Differs  from  a  Lease. 
— "By  a  lease  a  lessor  grants  an  in- 
terest less  than  his  own,  reserving  to 
himself  a  reversion;  but  by  an  assign- 
ment, he  parts  with  the  whole  prop- 
erty. If  a  man  convey  the  whole  of 
his  interest  by  deed,  it  is  an  assign- 
ment, not  a  lease,  although  by  the 
deed  he  reserves  rent  to  himself,  and 
the  deed  contains  covenants  which  are 
not  in  the  original  lease  or  convey- 
ance."    Scott  V.  Scott,  18  Gratt.  177. 

Indorsement — ^Assignment. — Indorse- 
ment is  a  term  usually  applied  to  the 
transfer  of  a  negotiable  paper,  while  as- 


signment is  applied  to  the  transfer 
of  choses  in  action,  not  negotiable. 
Freeman's  Bank  v,  Ruckman,  16  Gratt 
126. 

An  assignment,  as  to  bonds  and' 
notes,  implies  more  than  indorsement; 
it  means  indorsement  by  one  party 
with  intent  to  assign,  and  an  accept- 
ance of  that  assignment  by  the  other 
party.  Marietta  Bank  v,  Pindall,  2 
Rand.  465. 

The  legal  title  to  bonds  and  notes, 
not  negotiable,  passes  by  assignment 
only;  and  as  to  them,  indorsement  is 
not  the  same  as  assignment.  Bank  of 
Marietta  Bank  v.  Pindall,  2  Rand.  475. 

In  Welsh  v.  Ebersole,  75  Va.  658, 
the  court  said:  "The  cases  'of  Bank 
of  Marietta  v.  Pindall,  2  Rand.  475; 
Freeman's  Bank  v.  Ruckman,  16 
Gratt.  126,  seem  to  fully  establish  the 
doctrine  that  indorsement  of  the 
obligee's  name  upon  the  bond  accom- 
panying the  transfer  may  be  declared 
on  as  a  common-law  assignment,  aad 
that  an  averment  that  the  instrument 
was  endorsed  and  delivered  is  in  ef- 
fect an  averment  that  it  was  assigned. 
Both  of  these  cases,  however,  were 
decided  upon  a  demurrer  to  the  dec- 
laration. They  do  not  establish  that 
such  an  indorsement  may  not  be 
treated  as  a  guaranty  if  such  was  the 
agreement  of  the  parties." 

Chose  in  Action.— A  balance  in 
bank  to  the  credit  of  a  depositor  is, 
strictly  speaking,  a  chose  in  action.  It 
is  often  treated,  however,  as  ready 
money,  and  whether  it  is  to  be  treated 
as  one  or  the  other  depends  upon  the 
circumstances  of  the  particular  case. 
Koss  V.  Kastelberg,  98  Va.  278,  36  S. 
E.  377. 

A  chose  in  action  is  the  money,  dam- 
ages   or    things    owing;    the    bond    or 
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note,  etc.,  is  but  the  evidence  of  it. 
First  Nat.  Bank  of  Richmond  v.  Hol- 
land, 99  Va.  495,  39  S.  E.  126. 

Assignment — Subrogation. — "In  the 
first  place,  we  must  be  careful  to  dis- 
tinguish between  an  assignment  of  the 
mortgage  debt,  and  a  mere  right  of 
subrogation  to  the  lien  of  the  mort- 
gage creditor.  Assignment  is  the  act 
of  the  parties,  and  depends  generally 
upon  intention.  Where  the  nature  of 
the  transaction  is  such  as  imports  a 
payment  of  the  debt,  and  a  consequent 
discharge  of  the  mortgage,  there  can, 
of  course  be  no  assignment,  for  the 
lien  of  the  mortgage  is  extinguished 
by  the  payment.  ♦  ♦  ♦  Subrogation 
is,  however,  a  very  different  thing 
from  assignment.  It  is  the  act  of  the 
law,  and  a  creature  of  a  court  of 
equity,  depending  not  upon  contract  as 
assignment  does,  but  upon  the  prin- 
ciples of  equity  and  justice."  Gate- 
wood  V.  Gatewood,  75  Va.  410,  411, 
opinion  of  Staples,  J.  See  also,  Bank- 
ers' Loan,  etc.,  Co.  v.  Hornish,  94 
Va.  608,  27  S.   E.  459.   . 

Assignment  of  Bond  and  Negotiable 
Note. — "There  is  a  marked  distinction 
between  the  effect  of  an  assignment  of 
a  bond  and  of  a  negotiable  note  or 
bill  of  exchange.  In  case  of  a  bond, 
it  is,  at  law,  a  valid  security;  for  its 
amount,  even  as  between  the  parties, 
although  there  is  no  consideration  for 
it.  It  is  therefore  a  subsisting  security 
before  it  is  transferred.  A  negotiable 
note  Or  bill  of  exchange,  on  the  con- 
trary, is  not  a  valid  or  subsisting 
security,  as  between  the  parties,  if  it 
be  not  made  upon  consideration;  and 
acquires  validity  only  from  its  first 
negotiation.  The  assignor  of  a  bond 
is  in  no  event  liable  to  repay  anything 
more  than  the  consideration  which  he 
received;  and  that  not  by  force  of  the 
contract  of  assignment  but  upon  the 
general  principle,  that  the  considera- 
tion of  the  contract  having  failed,  he 
is  bound  to  restore  what  he  has  re- 
ceived." Green,  J.  Whitworth  v. 
Adams,  5   Rand.   377. 


Assignment— Guaranty.— A  guaranty 
is  not  an  absolute  undertaking  as  in 
case  of  suretyship,-  but  a  conditional 
one  to  answer  for  the  debt,  default,  or 
miscarriage  of  another.  The  guar- 
anty payment  of  a  bond  or  note  is  an 
undertaking,  on  the  part  of  the  guar- 
antor, that  he  will  pay  the  debt  if  the 
principal  does  not.  A  guaranty  may 
embrace  negotiable  instruments  and 
common-law  obligations  for  the  pay- 
ment of  money.  On  the  other  hand» 
assignments  relate  only  to  nonnego- 
tiable  instruments.  The  assignor  agrees 
that  the  assignee  shall  recover  the 
full  amount  of  the  bond  from  the 
debtor,  and  if  he  fails  to  do  so  after 
using  due  diligence,  he,  the  assignor^ 
will  make  it  good.  In  case  of  assign- 
ment the  assignee's  right  of  recourse 
rests  on  the  ground  that  a  valuable 
consideration  was  received,  which 
fact,  however,  is  open  to  proof, 
whereas,  in  case  of  guaranty,  the 
guarantor  is  liable,  whether  he  re- 
ceived any  consideration  or  not. 
Welsh  V.  Ebersole,  75  Va.  656,  opin- 
ion of  Staples,  J. 

Import  of  an  Assignment. — "An  as- 
signment presupposes  a  property  in  the 
assignor,  and  a  recovery  may  be  had 
against  him  on  the  failure  of  the  obli- 
gor on  the  ground  of  a  debt  due  by 
him  to  the  assignee;  of  which,  the 
draft,  called  the  assignment,  is  an  evi- 
dence." Cunningham  v,  Herndon,  2 
Call  532.  See  also,  Mackie  v.  Davis, 
2  Wash.  219. 

Leading  Case. — It  was  said  in  Mer- 
chants' National  Bank  v.  Spates,  41 
W.  Va.  27,  23  S.  E.  682,  by  Holt,  P., 
delivering  the  opinion  of  the  court: 
"The  case  of  Mackie  v.  Davis,  2  Wash-. 
219,  was  decided  in  1796,  and  has  been 
a  leading  case  in  Virginia  and  in  this 
state  on  the  general  doctrine  of  the 
assignment  of  nonnegotiable  instru- 
ments, and  the  general  doctrine  there 
discussed  has  from  that  day  to  this^ 
been  followed,  expanded,  and  applied 
in  many  cases." 
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II.  Who  Is  an  ABsignor. 

Although  the  defendant  advises  the 
plaintiff  to  take  a  certain  note,  and  ex- 
presses his  confidence  that  the  maker 
and  surety  are  good,  and  that  in  the 
event  of  the  plaintiff's  marriage  he 
will  buy  the  note  from  her  should  she 
then  need  money,  still  this  will  not 
make  him  an  assignor  of  the  note. 
Hughes  V.  Frum,  41  W.  Va.  445,  23  S. 
E.  604. 

Holder  of  Instrument. — Even  if  the 
obligee  of  a  valid  instrument,  who  en- 
dorsed it  in  blank,  is  conclusively  pre- 
sumed to  be  an  assignor,  no  such  pre- 
sumption can  attach  to  one  who  was 
never  the  holder  of  the  instrument,  to 
whom  it  was  never  delivered  as  a 
valid  obligation,  and  whose  only  con- 
nection with  it  was  to  endorse  his 
name  upon  it.  Welsh  v.  Ebersole,  75 
Va.   652,   659. 

Assignee  Not  a  Purchaser. — ^The  as- 
signee of  purchase  money  bonds, 
secured  by  a  vendor's  lien,  is  assignee 
of  a  chose  in  action  only  and  not  such 
a  purchaser  of  land  for  value  as  will 
be  protected  by  Code  of  Va.,  1873,  ch. 
182,  §  8,  but  he  stands  in  the  shoes  of 
his  assignor  and  is  only  entitled  to  his 
rights  and  remedies.  Gordon  v. 
Rixey,  76  Va.  694. 

Surviving  Partners. — Surviving  part- 
ners are  not  assignees,  in  law,  of  their 
deceased  partners,  and  §  23,  ch.  130 
of  the  Code  of  West  Virginia  does  not 
apply  to  actions  against  such  survivors, 
when  a  party  defendant  is  a  witness 
to  prove  payment  to  a  deceased  part- 
ner during  his  life.  Carlton  v.  Mays, 
8  W.  Va.  245. 

III.  Who  May  Make  an 

Assignment. 

It  may  be  stated  generally  that  any 
person  or  persons  may  assign.  Picket 
V.  Morris,  2  Wash.  255. 

Insolvent  Debtor. — "An  insolvent 
debtor  may,  notwithstanding  his  in- 
solvency, make  a  valid  assignment  of 
a  chose  in  action  owned  by  him,  and 


the  bona  fide  assignee  for  value  of 
such  chose  in  action  takes  title  thereto, 
superior  to  the  lien  of  a  fieri  facias 
against  such  debtor.  It  is  immaterial 
whether  the  debtor  intended  to  com- 
mit a  fraud  in  making  th«  assignment 
or  not,  if  the  assignee  has  no  notice 
of  such  intent,  or  of  the  existence  of 
the  fieri  facias,  and  pays  value." 
Shields  v.  Mahoney,  94  Va.  487,  27  S. 
E.  23. 

Tenants  in  Common. — ^Where  bonds 
are  executed  to  two  persons,  and  the 
joint  interest  appears  on  the  face,  it 
is  impossible  that  a  purchaser  from 
one  of  them  could  have  been  misled, 
and  hence  he  only  takes  such  interest 
as  his  assignor  possesses,  for  though 
each  may  sell  his  own  interest,  neither 
could  dispose  of  the  interest  of  the 
other  without  his  consent.  Brown  v, 
Dickenson,   27    Gratt.    690. 

Title  Bond.— Where  a  title  bond  for 
land  is  given  to  two  persons  jointly, 
and,  after  large  payments  have  been 
made  on  the  land,  one  of  the  obligees 
assigns  his  interest  to  a  third  person, 
the  assignee  takes  the  shoes  of  his 
assignor  and  becornes  a  tenant  in 
common,  and  is  entitled  to  an  interest 
in  the  land  to  the  extent  that  he  or 
his  assignor  have  paid  the  purchase 
money,  whether  such  payments  were 
made  before  or  after  the  assignment. 
Ratliff  V.  RatliflF,  102  Va.  880,  47  S.  E. 
1007,  citing  Grove  v.  Grove,  100  Va. 
556,  42  S.  E.  312. 

Partners. — One  partner  has  no  as- 
signable interest  in  the  debts  of  the 
firm  until  the  firm  debts  are  paid,  but 
one  partner  can  assign  firm  assets  to 
pay  firm  debts.  Kenneweg  v.  Schil- 
ansky,  45  W.  Va.  521,  31  S.  E.  949. 

An  assignee  of  a  partner's  individ- 
ual interest  in  an  insolvent  firm  can 
not  successfully  attack  an  alleged 
partnership  assignment,  made  to  secure 
a  just  partnership  debt,  as  the  latter 
is  a  lien  on  the  social  assets  superior 
to  the  claims  of  the  individual  part- 
ners or  their  creditors.     Kenneweg  v. 
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Schilansky,  45   W.   Va.    521,   31   S.    E. 
949. 

Firm  Paper. — In  the  absence  of  any 
express  stipulation  to  the  contrary,  one 
of  several  partners  may  assign  a  chose 
in  action,  due  the  firm,  as  each  part- 
ner possesses  equal  and  general  au- 
thority, to  make  such  transfers,  when 
within  the  scope  and  objects  of  the 
partnership,  and  in  the  course  of  its 
trade  and  business.  Clarke  v,  Hoge- 
man,  13  W.  Va.  718. 

IV.  Validity. 

A.  INTOXICATION. 

An  assignment  under  seal,  for  val- 
uable consideration,  ought  not  to  be 
avoided  on  the  ground  that  the  party 
was  intoxicated  at  the  time,  if  his  as- 
sent was  afterwards  given,  when  not 
disabled  by  intoxication  or  otherwise. 
Moreover,  the  intoxication  must  be 
such  as  to  render  the  party  incapable 
of  business,  in  order  to  vacate  his  as- 
sent to  the  assignment.  Arnold  v. 
Hickman,  6  Munf.  15;  Mettert  v. 
Hagan,  18  Gratt.  231.  See  the  title 
DRUNKENNESS. 

B.  DURESS. 

Under  §  5,  ch.  141  of  W.  Va.  Code, 
a  commissioner  may  in  the  manner 
prescribed  by  that  section  compel  the 
debtor  to  convey  his  real  estate  lying 
out  of  this  state  to  satisfy  the  cred- 
itor's judgment;  but  he  is  not  au- 
thorized to  compel  the  debtor  to  exe- 
cute an  assignment  of  his  chose  in  ac- 
tion for  such  purpose.  If  he  does 
compel  in  the  manner  prescribed  by 
that  section  such  an  assignment  of  his 
chose  in  action  by  the  debtor,  the 
courts  will  hold  that  such  assignment 
was  made  under  duress,  and  it  will  be 
held  either  absolutely  void  or  at  least 
voidable.  Spang  v.  Robinson,  24  W. 
Va.   327.     See  the  title  DURESS. 

V.  What  May  Be  Assigned. 

A.    ORIGINAL  DOCTRINE. 

By  the  ancient  common  law,  a  chose 
in  action  was  not  assignable,  and  the 


assignment  had  no  effect  at  law  or  in 
equity.  But  in  later  times,  as  courts 
of  equity  protected  assignments  made 
in  satisfaction  of  a  precedent  debt  (but 
not  voluntary  assignments,  or  those 
for  a  consideration  then  paid,  owing 
to  the  rule  against  maintenance), 
courts  of  law  also  adopted  this  dis- 
tinction, and  took  notice  of  the  equi- 
table rights  of  the  assignee,  when  a 
suit  was  brought  in  the  name  of  the 
assignor  for  his  benefit.  Later,  how- 
ever, courts  of  equity  protected  all 
assignments  for  a  good  consideration, 
and  the  courts  of  law  followed  their 
example.  Garland  r.  Richeson,  4 
Rand.  268;  Brown  v.  Dickenson,  27 
Gratt.  693,  opinion  of  Staples,  J.;  Steb- 
bins  V.  Bruce,  80  Va.  389. 

Reason  for  Rule— The  reason  choses 
in  action  were  not  assignable  at  ancient 
common  law  is  that,  "it  would  be  the 
occasion  of  multiplying  of  contentions 
and  suits,  of  great  oppression  of  the 
people,  and  chiefly  of  the  terre-tenants, 
and  the  subversion  of  the  due  and 
equal  execution  of  justice."  Stebbins 
V,  Bruce,  80  Va.  399. 

B.    CHOSES  EX  CONTRACTU. 
1.   In  General. 

The  rule  is  now  well  settled  that 
choses  in  action  are  assignable  at  law, 
and  that  courts  of  law  will  protect  the 
rights  of  the  assignee,  so  far  as  not 
to  permit  the  assignor  to  dismiss  the 
suit  or  release  the  action.  Garland  v. 
Richeson,  4  Rand.  266.  See  also, 
Bentley  v,  Ins.  Co.,  40  W.  Va.  729,  23 
S.  E.  585. 
8.    Patents  for  Land. 

A  patent  for  lands,  from  the  crown, 
may  be  assigned.  Lee  v,  Tapscott,  2 
Wash.   276. 

3.  Warrants  and  Survejrs  of  Land. 
Warrants  and  surveys  of  land  may 

be  assigned,  but  not  entries.  Morrison 
V.    Campbell,    2    Rand.    206. 

4.  Accounts. 

Unsettled  Accounts. — At  common 
law  an  unsettled  account  was  not  as- 
signable.    But  under  the  law  as  it  ex- 
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ists  at  present,  such  accounts  are  as- 
signable, and  suits  may  be  brought 
thereon  in  the  name  of  the  assignee. 
St.  Lawrence  Boom  &  Mfg.  Co.  v. 
Price,  49  W.  Va.  432,  38  S.  E.  527; 
Manufacturing  Co.  v.  Price,  49  W.  Va. 
432,  38  S.  E.  526. 

Running  Account. — An  ordinary  run- 
ning account  between  parties,  showing 
a  balance  due  by  one  party  to  the 
other,  is  assignable  under  the  statute 
which  authorizes  the  assignee  of  any 
bond,  note  or  writing,  not  negotiable, 
to  sue  thereon  in  his  own  name.  Va. 
Code,  1887,  §  2860;  Code  of  W.  Va., 
ch.  99,  §  14;  Porter  v.  Young,  85  Va. 
51,  6  S.  E.  803.  See  also,  Stebbins  v, 
Bruce,  80  Va.  389. 

An  agreement  to  sell  wood,  under 
which  the  vendee  has  made  certain 
advances,  may  be  assigned  by  the  lat- 
ter as  an  ordinary  running  account. 
Porter  v.  Young,  85  Va.  49,  6  S.  E. 
803. 
6.   Bills  of  Exchange. 

Bills  of  exchange,  by  the  law  mer- 
chant, were  always  assignable,  and 
"did  not  owe  this  quality  to  statutory 
provisions,"  says  Judge  Roane  in  Nor- 
ton V.  Rose,  2  Wash.  249,  but  the  stat- 
ute of  Anne  made  promissory  notes 
assignable  in  like  manner  as  bills  of 
exchange,  thus  putting  these  two 
classes  of  instruments  on  the  same 
footing  in  England,  but  not  with  us, 
as  the  statute  of  Anne  was  never  in 
force  here,  hence  they  remained  as  at 
common  law,  except  in  so  far  as  we 
have  changed  the  common  law  by 
statute.    Caton  v.  Lenox,  5  Rand.  40. 

6.    Agreement  to  Convey. 

An  agreement  for  the  conveyance  of 
lands  may  be  assigned,  and  moreover 
the  assignor  will  not  be  held  liable  on 
a  certificate  as  to  the  goodness  and 
quality  of  the  land,  upon  proof  of  their 
forgery,  no  fraud  or  knowledge  of 
fraud  being  shown  on  his  part,  and 
where  the  assignment  was  "without 
recourse."  Crawford  v,  McDonald,  2 
Hen.  &  M.  189. 


7.  Agreement  to  Build  Party  WalL 
Where  a  party  covenants  that  when- 
ever he,  his  assigns,  or  grantees  use 
a  certain  party  wall,  they  will  pay 
half  the  expenses  of  its  construction 
to  whomsoever  may  be  assigned  the 
right  to  collect  the  same,  and  further 
covenants  that  it  shall  run  with  the 
land;  a  lien  is  thereby  created  on  the 
land,  which  will  bind  it  in  the  hands 
of  subsequent  purchasers,  until  dis- 
charged, and  the  promise  to  pay  be- 
ing personal  to  the  owner  of  the  lot 
constructing  the  wall,  such  owner 
may  assign  the  same  to  any  one  he 
wishes;  and  such  assignee  may  main- 
tain a  suit  to  enforce  the  payment  of 
such  liability.  Parsons  v.  Building 
Ass'n,  44  W.  Va.  335,  29  S.  E.  999. 

8.  Liens. 

Equitable  Liens.— An  equitable  lien 
is  assignable,  and  may  be  enforced  in 
a  court  of  equity  by  the  assignee. 
Schmertz  v.  Hammond,  47  W.  Va.  527, 
35  S.  E.  945. 

Mechanics'  Lien. — It  seems  to  be 
settled  that  a  building  contract  secured 
under  a  mechanics*  lien  law  may  be 
assigned  in  equity  at  least  before  the 
work  is  done  and  that  the  assignee 
may  maintain  an  action  thereon  in  his 
own  name  and  he  succeeds  to  all  the 
rights  of  the  mechanic.  A  contract  of 
this  character  is  embraced  in  the 
statute  which  allows  the  assignment 
of  all  bonds,  bills,  and  promissory 
notes,  and  other  writings  obligatory 
whatsoever,  and  provides  that  the  as- 
signee may  maintain  an  action  thereon 
in  his  own  name.  To  hold  otherwise 
would  be  an  injury  to  the  builder  as 
impairing  the  value  of  his  lien,  and  the 
owner  can  not  be  injured  as  the  as- 
signee stands  in  the  shoes  of  the  obli- 
gee, and  must  allow  all  just  discounts, 
not  only  against  himself,  but  against 
the  assignor  before  notice  of  the  as- 
signment. Hence  no  reasons  of  pub- 
lic policy  forbid  the  assignment  of 
such  contracts.  laege  v.  Bossieux,  15 
Gratt.  83,  76  Am,  Dec.  195.     See  also. 
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Schricber  r.    Bank,  99  Va.  257,  38    S. 
E.  134. 

9.  Covenants. 

By  the  common  law  choses  in  ac- 
tion could  not  be  transferred,  but 
covenants  real  were  an  exception  to 
this  rule,  and  the  right  of  action  for 
the  breach  of  such  a  covenant  passes 
with  the  legal  title  of  the  real  estate, 
with  which  such  a  covenant  runs. 
Lydick  r.  Baltimore,  etc.,  R.  Co.,  17 
W.  Va.  427. 

A  covenant  real  is  assigned  or  trans- 
ferred by  the  transfer  of  the  legal  title 
of  the  land  to  which  it  is  attached. 
Lydick  v.  Baltimore,  etc.,  R.  Co.,  17 
W.   Va.   442. 

A  real  covenant  can  not  operate, 
so  as  to  pass  to  an  assignee  of  land, 
unless  the  vendor  has  a  capacity  to 
convey  the  land  itself,  to  which  the 
covenant  is  incident.  Randolph  v. 
Kinney,  3  Rand.  394. 

Broken  Covenants.— "It  must  be 
noted,  that  no  covenant  which  is 
broken  is  capable  of  being  afterwards 
assigned  at  law.  When,  therefore,  a 
covenant  is  violated,  the  suit  must  be 
brought  by  the  party  at  that  time  in- 
terested, and  not  by  one  to  whom  the 
land  may  afterwards  have  come  by 
assignment."  2  Min.  Inst.  (4th  Ed.) 
717;  Wash.  City  Sav.  Bk.  v,  Thorn- 
ton, 83  Va.  164,  2  S.  E.  193;  Dickin- 
son V.  Hoomes,  8  Gratt.  396;  Marbury 
V.  Thornton,  82  Va.  705,  1  S.  E.  909. 
But  see  May  number  of  Va.  Law  Reg. 
1901,  p.  67. 

10.  Action    of    Damages    for    Breach 
of  Covenant. 

A  right  of  action  for  damages  which 
accrues  to  the  covenantee  upon  his 
eviction  under  a  covenant  of  general 
warranty,  may  be  assigned,  in  whole 
or  in  part.  If  the  assignee  takes  the 
entire  claim  in  such  case,  his  remedy 
is  by  an  action  of  covenant,  and  he 
has  an  adequate  remedy  at  law  and 
can  not  sue  therefor  in  a  court  of 
equity.  But  if  only  a  part  of  the 
claim  be  assigned,  the  assignee  has  no 


remedy  in  a  court  at  law.     He  must 

seek   his  recovery  thereon  in  a  court 

of  equity,  although  the  relief  he  asks 

is    merely    pecuniary.      McConaughey 

V.   Bennett,  50  W.  Va.  172,  40  S.   E. 

540. 

11.   Homestead  Exemption. 

A  householder  who  has  set  apart  as 
exempt,  under  what  is  known  as  the 
homestead  law,  a  chose  in  action,  may 
assign  the  same  as  collateral  security 
for  a  debt,  and  his  assignee  will  take 
priority  over  an  execution  issued  on 
the  debt  in  which  the  homestead  is 
not  waived,  though  the  assignee  had 
notice  of  the  execution.  Williams  v, 
Watkins,  92  Va.  680,  24  S.  E.  223. 
la.    Contracts  of  Guaranty. 

If  the  contract  of  guaranty  is  not 
negotiable  at  law  along  with  the  bond 
and  coupons,  it  is  assignable  in  equity, 
and  an  interest  in  it  passes  in  equity  to 
each  successive  holder  of  the  bond  or 
coupon.  In  order  to  give  effect  to 
the  manifest  intention  of  the  parties, 
the  right  to  enforce  the  guaranty,  un- 
less lost  by  laches  or  otherwise,  must 
be  held  to  be  coextensive  with  the 
right  to  enforce  payment  of  a  bond 
or  coupon.  The  guaranty  as  an  acces- 
sory to  the  bond  or  coupon,  follows 
it  and  adheres  to  it  in  equity,  and  the 
right  to  enforce  the  guaranty  must  be 
determined  by  the  right  to  demand 
payment  of  the  bond  or  coupoa 
Arents  v.  Com.,  18  Gratt.  750,  768. 
13.   Insurance  Policies. 

Fire  Policies— Before  Loss. — Stipu- 
lations avoiding  the  policy  on  the 
ground  of  an  assignment  before  loss 
without  the  consent  of  the  insured  are 
valid.  Such  stipulations,  however,  may 
be  waived  by  the  insurer.  Stolle  v, 
^tna  F.  &  M.  Ins.  Co.,  10  W.  Va.  546. 
The  rule  that  a  policy  is  not  assign- 
able without  the  consent  of  the  insurer 
applies  to  absolute  assignments.  A 
parol  agreement  to  assign  will  not 
avoid  the  policy.  Wheeling  F.  &  M. 
Ins.  Co.  V.  Morrison,  11  Leigh  354. 

After    Loss. — Although     the    policy 
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provides  that  it  shall  be  void  if  as- 
signed without  the  consent  of  the  in- 
surer, such  assignment  is  valid  if 
made  after  the  loss.  Nease  v,  i^tna 
Ins.  Co.,  32  W.  Va.  283,  9  S.  E.  233; 
Bentley  v.  Standard  Fire  Ins.  Co.,  40 
W.  Va.  729,  23  S.  E.  584;  Stolle  v. 
iEtna  F.  &  M.  Ins.  Co.,  10  W.  Va.  546. 

Life  Policies. — ^The  assignment  of  a 
policy  of  life  insurance  to  a  party  not 
having  an  insurable  interest  in  the  life 
of  another,  is  as  objectionable  as  the 
taking  out  of  a  policy  in  his  name,  be- 
cause such  a  practice  as  this  would  be 
made  a  cover  for  mere  speculative 
risks,  and  would  evade  the  law  against 
wager  policies.  But  when  the  assign- 
ment is  not  made  for  such  purposes, 
a  policy  of  life  insurance,  without  re- 
strictive words,  is  assignable  by  the 
assured  for  a  valuable  consideration, 
equally  with  any  other  chose  in  action, 
and  payment  may  be  enforced  by  the 
assignee.  Roller  v,  Moore,  86  Va. 
512,  10  S.  E.  241. 

Absolute  Assignment  of  Life  Poli- 
cies.— Where  the  assured  makes  an  as- 
signment absolute  on  its  face,  of  a 
policy  of  life  insurance,  and  it  appears 
that  in  former  transactions  about  the 
same  matter  the  policy  was  held  by 
the  assignee  as  security  for  advances 
made  by  him  for  premiums  and  as- 
sessments on  the  policy,  then  it  will 
stand  merely  as  security  for  the  ad- 
vances made  by  the  assignee.  Roller 
V.   Moore,  80  Va.   512,   10  S.   E.   241. 

The  assignee  of  a  life  insurance 
policy,  upon  the  life  of  a  person  in 
whom  he  has  no  insurable  interest, 
but  whose  premiums  he  has  paid,  has 
a  claim  under  the  policy  for  an 
amount  necessary  to  reimburse  him 
for  the  premiums  he  has  paid,  if  the 
policy  is  not  void  in  its  inception.  The 
residue  of  the  proceeds  of  the  policy 
belong  to  the  estate  of  the  insured. 
New  York  Life  Insurance  Co.  v. 
Davis,  96  Va.  737,  32  S.  E.  475;  Tate  v. 
Commercial  Building  Ass'n,  97  Va.  74, 
33  S.  E.  382,  in  accord.  See  also,  Bank 
V.  Speece,  99  Va.  194,  37  S.  E.  -843. 


14.   Leases. 

A  covenant  to  pay  taxes  is  a  cove- 
nant that  runs  with  the  land.  An  as- 
signment of  the  term  by  the  lessee 
creates  a  priority  of  estate  between 
the  lessor  and  assignee  after  the  ac- 
ceptance of  the  leasehold  estate  by 
the  latter,  and  an  assignee  of  the  lease 
is  fixed  with  notice  of  its  covenants, 
and  takes  the  estate  of  his  assignor 
cum  onere,  and  each  successive  as- 
signee of  the  lease,  because  of  pri- 
ority of  estate,  is  liable  upon  covenants 
maturing  and  broken  while  the  title 
is  held  by  him.  West  Virginia  C.  & 
P.  R.  Co.  V.  Mclntire,  44  W.  Va.  210, 
28  S.  E.  696.  See  the  title  LAND- 
LORD  AND  TENANT. 

Leases  Involving  Personal  Trust. — 
A  deed  conferring  upon  skilled  miners 
the  privilege  to  raise  ore,  and  to  use 
any  timber  or  water  power  anywhere 
on  a  tract  of  land,  and  to  have  and  to 
hold  the  land  as  long  as  they  deem  it 
worthy  of  searching  for  minerals,  and 
in  which  they  agree  not  to  use  the 
land  for  any  other  purpose,  is  a  lease 
which  is  not  assignable,  the  personal 
skill  of  the  miners  being  contracted 
for.  Hodgson  v.  Perkins,  84  Va.  706, 
5  S.  E.  710.  See  also,  Barksdale  v, 
Hairston,    81    Va.    764. 

Eviction  of  Assignee — Restoration 
of  Purchase  Money. — A  person  assi:^n- 
ing  a  lease,  for  value  received,  but 
without  any  special  agreement  to  be 
responsible  for  the  title,  is  not  bound 
to  restore  the  purchase  money,  upon 
the  eviction  of  the  assignee,  in  conse- 
quence of  a  defect  in  the  lessor's  title; 
especially  where  the  lessor  has  not 
been  previously  resorted  to,  or  shown 
to  be  insolvent,  and  where  the  pos- 
sibility of  the  eviction  was  in  contem- 
plation of  both  the  parties  at  the  time 
of  the  assignment.  McClenahan  v. 
Gynn,  3   Munf.   556. 

Where  a  lease  is  assigned,  and  the 
assignee  is  evicted,  through  a  defect 
in  the  lessor's  title,  he  may  sue  the 
lessor  for  compensation.  McClena- 
han V,  Gwynn,  3  Munf.  556. 
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15.   Bonds. 

How  Assigned. — Bonds  and  notes 
may  be  assigned  by  mere  transfer, 
without  endorsement,  in  which  case, 
however,  only  the  equitable  title 
passes,  and  possession  thereof  creates 
a  prima  facie  case  of  ownership.  The 
assignment  of  bonds  or  notes,  how- 
ever, is  usually  aflFected  by  an  endorse- 
ment on  the  back  thereof,  declaring 
the  assignment,  without  the  name  of 
the  assignor  subscribed.  The  mere 
endorsement  of  the  name,  however, 
will  suffice,  as  the  holder  may  after- 
wards write  the  assignment  above  it. 
Bell  V.  Moon,  79  Va.  351. 

Bonds  with  Collateral  Condition. — A 
bond,  with  a  collateral  condition,  was 
not  assigrnable  before  the  act  of  Dec. 
1795,  which  allows  bonds  of  this  na- 
ture to  be  assigned,  and  permits  the 
assignee  to  sue  in  his  own  name,  and 
therefore  the  assignee  of  such  a  bond, 
could  not  maintain  an  action  on  it 
prior  to  that  time.  Craig  r.  Craig,  1 
Call  483;  Henderson  v.  Hepburn,  2  Call 
233. 

An  assignment,  made  after  the  act 
of  1795,  by  which  bonds  with  collateral 
conditions  were  made  assignable,  is 
Sood,  though  the  bond  was  dated  be- 
fore that  act.  Meredith  v.  Duval,  1 
Munf.  76. 

Prison  Bounds  Bonds. — An  endorse- 
ment of  his  name  on  a  prison  bounds 
bond  by  the  sheriff,  before  action 
brought  upon,  is  a  sufficient  assignment 
thereof.  And  the  action  may  be  main- 
tained by  the  creditor  as  assignee  with- 
out writing  out  the  assignment;  or  the 
assignment  may  be  written  out  in  the 
progress  of  the  trial  after  the  jury  is 
sworn.  "Courts  will  consider  that  as 
done  which  may  be  done,  and  will  not 
even  require  the  formality  of  writing 
out  a  full  assignment  or  endorsement 
at  the  time  of  the  trial.  This  is  the 
uniform  practice  in  regard  to  ordinary 
bonds  and  notes,  and  is  convenient  and 
legal.  There  is  no  difference  between 
a  prison  bounds  bond  and  an  ordinary 


bond,  in  this  respect.  The  law  directs 
the  sheriff  to  assign  and  deliver  the 
prison  bounds  bond  to  the  execution 
creditor,  and  obliges  the  latter  to  re- 
ceive it."  McGuire  v.  Pierce,  9  Gratt. 
167. 

A  bond  for  keeping  the  prison  rules, 
though  taken  to  the  sheriff  as  such, 
and  to  his  "executors,  administrators 
and  assigns,"  instead  of  to  him  and 
his  successors  in  office,  as  it  should 
be,  may  be  assigned  by  him  to  the 
creditor,  and  a  suit  may  be  maintained 
upon  it.  Meredith  v.  Duval,  1  Munf. 
76. 

Transfer  of  Title  to  a  Bond.— Title 
to  a  bond  can  only  be  transferred  to 
another  by  a  written  assignment,  or 
by  delivering  it  to  that  other  with  the 
intent  of  transferring  it.  And  the  fact 
of  such  delivery  must  be  shown,  for 
without  it  there  is  no  complete  and 
valid  assignment.  Arnold  v.  Barrow, 
2  Pat.  &  H.  l;  Lewis  v.  Mason,  84  Va. 
731,  10  S.  E.  529. 

Title  of  Assignee  of  a  Bond. — ^The 
assignee  of  a  bond  under  the  statute 
of  1795,  does  not  acquire  the  legal  title 
to  the  debt,  but  an  equitable  right, 
which,  by  virtue  of  the  statute,  he  may 
assert  at  law  in  his  own  name,  and 
he  has  his  election  to  sue,  at  law,  in 
his  own  name,  or  in  that  of  the  orig- 
inal obligee  for  his  benefit.  Garland 
V.  Richeson,  4  Rand.  266;  Dunn  v. 
Price,  11  Leigh  210;  Feazle  v.  Dillard, 
5  Leigh  31. 

Proof  of  Assignment. — A  receipt  or 
assignment  of  a  bond,  offered  in  dis- 
count, must  be  proved  at  the  trial. 
Without  this  the  avowant  could  have 
no  pretence  to  introduce  it  Turber- 
ville  V,  Self,.  4  Call  580. 

Suit  by  Assignee  of  a  Bond. — The 

assignee  of  a  bond  can  not  sue  as 
obligee,  but  must  set  forth  the  assign- 
ment in  his  declaration.  Gordon  v. 
Brown,  3  Hen.  &  M.  219. 

Remedies  of  Assignee. — A  man  in- 
debted by  bond  executed  a  conveyance 
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of  all  his  property  in  trust,  for  pay- 
ment of  his  just  debts  in  the  first 
place;  for  his  own  support  during  life 
in  the  second;  and,  afterwards,  for  the 
benefit  of  his  wife,  etc.  He  died  with- 
out any  will  or  property  acquired  after 
the  date  of  such  conveyance,  and  no 
person  administered  on  his  estate.  It 
was  held,  that  an  assignee  of  the  bond 
was  not  restricted  to  his  remedy  at 
law  against  the  assignor,  but  without 
bringing  any  action  at  law,  might  ob- 
tain relief  in  equity  by  a  decree  of  a 
sale  of  the  property  in  the  hands  of 
the  trustee.  Taylor  v.  Ficklin,  5  Munf. 
25,  cited  with  approval  in  Atherton 
V,  Hull,  12  W.  Va.  179. 

Usurious  Bond — Relief  in  Equity. — 
If  a  bond  for  usurious  interest  be 
taken,  in  consideration  of  forbearance 
to  bring  suit  on  a  previous  bond,  which 
in  its  origin,  was  free  from  objection; 
it  is  competent  for  the  obligor  to  ob- 
tain relief  in  equity  against  the  obli- 
gee, by  having  such  usurious  bond 
cancelled,  or  credit  given  him  for  the 
amount  of  the  principal  and  interest 
due  thereon  against  the  original  bond. 
And  this  right  is  not  lost  by  the  as- 
signment of  either  of  the  bonds.  Fox 
V,  Taliaferro,  4  Munf.  243. 

On  a  bill  of  injunction  against  the 
assignee  in  such  case,  the  obligee  be- 
ing also  a  defendant,  the  court  ought 
not  to  decree  that  the  injunction  be 
dissolved,  and  the  bill  dismissed  as  to 
the  assignee,  and  that  the  obliget*  pay 
to  the  complainant  the  amount  of  such 
usurious  bond;  but  should  appoint  a 
reasonable  time  for  the  obligee  to  pro- 
duce to  the  complainant  the  bond  for 
the  usurious  interest,  or  a  satisfactory 
acquittance  therefor;  and  in  that  event, 
should  dissolve  the  injunction;  or  (if 
he  do  not  produce  such  bond  or  ac- 
quittance) should  make  it  perpetual  as 
to  so  much;  and,  in  the  last  event,  a 
decree  further  should  be  made  that  the 
obligee  pay  to  the  assignee  the  sum 
for  which  the  injunction  is  made  per- 
petual. Fox  V,  Taliaferro,  4  Munf. 
243. 


16.    Possibilities  and  Expectancies. 

A  mere  possibility  or  expectancy 
can  not  be  assigned  either  at  law  or 
in  equity,  and  therefore,  if  when  such 
order  is  given,  there  be  neither  an  act- 
ual debt  nor  any  contract,  engagement, 
or  arrangement,  between  the  drawer 
and  the  drawee  out  of  which  a  debt 
could  arise,  such  a  draft  can  not  oper- 
ate as  an  equitable  transfer  of  any 
subsequent  debt.  The  First  National 
Bank  of  Wellsburg  v,  Kimberlands, 
16  W.  Va.  592. 

Proceeds  of  Fair.—The  proceeds  of 
a  fair  about  to  be  held  by  an  agricul- 
tural society,  on  their  grounds,  is  not 
assignable,  because  it  has  neither  an 
actual  nor  a  potential  existence.  Hul- 
ing  V,  Cabell,  9  W.  Va.  522,  27  Am. 
Rep.   562. 

Operation  of  Such  Assignment  at 
Law  and  in  Equity.— "A  contract  for 
the  sale  of  personal  property,  which 
the  vendor  does  not  own,  will  not  take 
effect  upon  the  goods  when  subse- 
quently acquired,  so  as  to  pass  a  legal 
property  in  them  to  the  purchaser, 
without  some  new  act  of  the  vendor 
after  the  property  is  acquired.  At  law, 
it  is  not  a  valid  assignment.  But  the 
doctrine  of  equity  is  different.  A  sale, 
assignment,  or  mortgage,  for  a  valuable 
consideration  of  chattels  or  other  per- 
sonal property  to  be  acquired  at  a  fu- 
ture time,  operates  as  an  equitable 
assig^nment,  and  vests  an  equitable 
ownership  of  the  article  in  the  pur- 
chaser or  mortgagee  as  soon  as  they 
are  acquired  by  the  vendor  or  mort- 
gagor, without  any  further  act  on  the 
part  of  either;  and  this  ownership  a 
court  of  equity  will  protect  and  main- 
tain at  the  suit  of  the  equitable  as- 
signee." In  a  contest,  however,  be- 
tween an  equitable  claimant  and  a 
subsequent  bc«ia  fide  purchaser  for 
value,  holding  the  legal  title,  the  latter 
must  prevail.  Pom.  Equity  Jur.,  § 
1288;  Braxton  v.  Bell,  92  Va.  229,  23 
S.  E.  289;  Bank  v,  TurnbuU,  32  Gratt. 
695,  distinguished  and  dictum  disap- 
proved. 
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Potential  Existence— "That  which 
in  every  sense,  is  nonexistent — a  non- 
entity— can  not  be  sold,  is  not  prop- 
erty; but  it  need  not  have,  in  every 
sense,  a  perfect,  tangible  existence,  to 
be  regarded  in  law  as  capable  of  own- 
ership. So  it  have  a  potential  exis- 
tence it  is  enough.  A  man  may  not  sell 
fruit  from  trees,  or  wool  or  lambs  from 
sheep,  which  he  does  not,  at  the  time, 
own,  but  otherwise  it  he  then  owns  the 
trees  or  sheep.  Their  ownership  gives 
potential  existence  to  the  fruit  and 
wool  and  lambs,  though  as  yet  the 
trees  have  not  blossomed,  or  the  wool 
grown,  or  the  ewes  become  pregnant. 
But  a  mere  contingent  possibility  not 
coupled  with  an  interest,  is  not  the 
subject  of  sale,  as  all  the  wool  one 
shall  ever  have,  or  the  sheep  which 
the  lessee  has  covenanted  to  leave  at 
the  end  of  the  term.  If  rights  are 
vested,  or  possibilities  are  distinctly 
connected  with  the  interest  or  prop- 
erty, they  may  be  sold."  Wiant  v. 
Hays,  38  W.  Va.  681,  18  S.  E.  808, 
opinion  of  Brannon,  J. 

What  Is  a  Potential  Interest— Ex- 
amples.—A  mere  possibility  or  expect- 
ancy of  acquiring  property,  not  coupled 
with  an  interest,  does  not  constitute 
a  potential  interest,  within  the  mean- 
ing of  the  rule,  which  allows  potential 
interests  to  be  assigned.  The  seller 
must  have  a  present  interest  in  the 
property,  of  which  the  thing  sold  is 
the  product,  growth,  or  increase.  Hav- 
ing such  an  interest,  the  right  to  the 
thing  solJ,  when  it  shall  come  into 
existence,  is  a  present  vested  right,  and 
the  sale  is  valid.  Thus,  a  man  may 
sell  wool  grown  upon  his  own  sheep, 
but  not  upon  the  sheep  of  another;  or 
the  crops  grown  upon  his  own  land, 
but  not  upon  the  land  of  another.  A 
mortgage  of  goods,  which  the  mort- 
gagor does  not  own  at  the  time,  though 
he  acquires  the  property  afterwards, 
is  void.  The  weight  of  authority  seems 
to  be  that  a  crop  of  grain,  not  yet 
sown  has  no  potential  or  actual  exist- 


ence, and  can  not  be  assigned.  Ruling 
V.  Cabell,  9  W.  Va.  528. 

Expectant  Interest. — "An  expectant 
heir  may,  in  the  lifetime  of  his  ances- 
tor, sell,  assign,  or  release  his  expect- 
ant interest  in  the  estate  of  the  latter, 
whatever  it  may  turn  out  to  be  upon 
his  death,  and  a  court  of  equity  will 
enforce  the  contract  if  made  in  good 
faith  and  for  valuable  consideration." 
2  Am.  &  Eng.  Ency.  Law,  1029.  See 
Lewis  V,  Madisons,  1  Munf.  303. 

Future  Interests. — By  a  sale  of  tim- 
ber trees  standing,  to  be  chosen  by  the 
vendee,  an  interest  passes  which  the 
vendee  may  assign,  and  his  assignee 
has  the  same  right  to  elect,  and  to 
specify  the  particular  trees  that  the 
vendee  had  when  he  made  the  pur- 
chase. And  if,  after  the  assignee  has 
chosen  and  marked  the  trees  the 
vendor  fells  and  converts  them  to  the 
use,  the  assignee  may  maintain  an  ac- 
tion of  trover  against  him  to  recover. 
McCoy  %f.  Herbert,  9  Leigh  548,  33  Am. 
Dec.  256. 

Future  Salary— Public  Officers.— An 
assignment  by  an  assessor  or  other 
public  officer  of  his  salary  or  compen- 
sation for  future  service,  or  continuing 
and  yet  incomplete  service,  not  yet 
payable,  is  contrary  to  public  policy, 
and  invalid.  Only  past  service  is  as- 
signable, and  the  plaintiff  must  show 
that  the  service  had  been  performed 
at  the  date  of  the  service.  It  is  hard 
to  see  why  public  policy  should  not 
prohibit  the  assignment  of  pay  for  past 
as  well  as  future  services,  but,  at  any 
rate,  the  books  do  draw  this  distinc- 
tion. Stevenson  v.  Kyle,  42  W.  Va. 
229,  24  S.   E.  887. 

No  Subsisting  Contract  of  Service. 
— "If  an  assignment  of  future  wages 
were  made,  when  there  was  no  con- 
tract of  services,  even  though  there 
had  been  prior  to  that  such  contract 
of  service,  the  assignment  would  be 
inoperative,  as  it  would  be  an  assign- 
ment of  that  which  had  no  potential 
existence,  the  future  wages  in  such  case 
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being  a  mere  possibility  coupled  with 
no  interest."  The  First  National  Bank 
of  Wellsburg  v.  Kimberlands,  16  W. 
Va.  593.  Of  this  nature  was  the  as- 
signment in  Huling  v.  Cabell,  9  W. 
Va.  528,  which  the  court  held  inopera- 
tive. 

17.  Taxes. 

If,  therefore,  under  the  Code  of  Vir- 
ginia of  1860,  a  sheriff  settled  in  full 
with  the  auditor,  and  paid  all  the  state 
taxes  not  returned  delinquent,  he  can 
not  thereafter,  by  distraint,  or  in  any 
other  manner,  make  out  of  any  tax- 
payer not  returned  delinquent  the 
amount  of  his  taxes  so  advanced  for 
him  by  the  sheriff,  as  he  can  not  be 
subrogated  to  the  state's  rights  or 
remedy  for  such  tax;  nor  can  he  in 
any  manner  make  it  out  of  his  estate, 
real  or  personal,  either  before  or  after 
his  death;  and  when  he  has  made  this 
settlement  and  payment  in  full  to  the 
auditor,  without  any  promise  ex- 
pressed or  implied  by  the  taxpayer  to 
refund  him  the  amount,  he  can  not 
recover  it  of  him  in  any  action  of 
assumpsit  or  any  other  action;  nor  can 
he  make  the  amount  of  these  taxes 
out  of  his  estate  either  as  taxes  or  as 
a  debt  due  to  him.  "I  have  found 
very  few  decisions  directly  on  the 
right  of  a  party  who  claims  that  he 
is  the  assignee  of  a  tax,  or,  what  is 
the  same  thing,  entitled  to  it  by  sub- 
rogation to  enforce  its  collection  in 
any  manner,  either  by  the  exercise  of 
the  extraordinary  modes  of  collection 
usually  provided  for  by  statute  when 
the  right  to  levy  the  tax  was  given,  or 
by  the  institution  of  an  ordinary  suit 
is  no  such  extraordinary  remedies 
were  given  by  statute  for  its  collec- 
tfon.  It  does  seem  to  me  that  if 
taxes,  whether  state,  county,  or  munic- 
ipal, are  not  debts,  but  are  charges 
imposed  upon  the  taxpayer  in  invitum 
by  the  exercise  of  the  sovereign  power 
of  the  state,  then,  as  nothing  but  debts 
or  contracts  can  be  assigned  either  at 
law  or  in  equity, — and  subrogation,  ber 


cause  one  has  paid  a  debt  to  the  origi- 
nal creditor,  is  in  effect  nothing  but  an 
equitable  asignment  of  the  debt  by 
the  creditor, — then  it  must  follow  that 
taxes  of  no  description  are  capable  of 
assignment  at  law  or  in  equity;  and, 
if  so,  of  course  one  who  pays  the 
taxes  of  another,  whether  he  was  the 
sheriff  or  collector  of  the  tax  or  not, 
has  no  right  to  be  subrogated  to  the 
rights  and  remedies  of  the  state, 
county.  Or  municipality."  Hinchman 
V.  Morris,  29  W.  Va.  673,  2  S.  E.  863. 
18.  Contracts  Involving  Personal  Skill 
and  Knowledge. 
A  contract  in  which  the  delectus 
personae  is  material,  as  where  a  person 
agrees  to  use  his  personal  skill  and 
knowledge  or  has  been  contracted 
with  by  reason  of  the  trust  and  confi- 
dence placed  in  him,  can  not  be  as- 
signed by  such  person,  while  the 
agreement  remains  executory,  without 
the  consent  of  the  other  contracting 
party;  but  a  contract  in  which  the 
delectus  personae  is  not  material,  and 
which  is  for  services  that  may  be  as 
well  performed  by  one  person  as  an- 
other, is  assignable,  unless  the  assign- 
ment thereof  be  prohibited  by  the 
terms  of  the  contract.  Held,  the  con- 
tract in  this  case  is  assignable.  Poling 
V.  Boom  and  Lumber  Co.,  55  W.  Va. 
529,  47  S.   E.  279. 

c.  CHOSEs  EX  d::licto. 

While  a  right  of  action  for  mere  per- 
sonal torts,  such  as  assault  and  bat- 
tery, false  imprisonment,  malicious 
prosecution,  defamation  and  deceit, 
which  die  with  the  party  and  do  not 
survive,  can  not  be  assigned,  a  right 
of  action  to  recover  damages  for  an 
injury  to  property,  real  or  personal, 
may,  however,  he  assigned.  N.  &  W. 
R.  R.  Co.  V,  Read,  87  Va.  185,  12  S.  E. 
395;  Dillard  v.  Collins,  25  Gratt.  346. 

Test  of  Assignability. — Those  tort 
actions  are  assignable  that  survive  to 
or  against  the  personal  representative, 
if  one  of  the  original  parties  die. 
Those  tort  actions  survive  that  are  for 
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wrongs  to  property,  real  or  personal, 
or  which  grow  out  of  breaches  of  con- 
tract, but  not  for  wrongs  done  to  the 
person  or  reputation,  or  any  purely 
personal  wrong,  apart  from  property 
or  contract.  Tyler  v.  Ricamore,  87  Va. 
466,  468,  12  S.  E.  799;  Lee  v.  Hill,  87 
Va.  497,  12  S.  E.  1052;  N.  &  W.  R.  R. 
Co.  V,  Read,  87  Va.  185,  12  S.  E.  395. 
Actions  for  breach  of  promise  to  marry 
do  not  survive  at  common  law,  nor 
under  the  Virginia  statute,  Code  'of 
Va.,  §§  2654-5,  and  the  breach  of  the 
implied  contract  of  a  medical  practi- 
tioner or  of  an  attorney  to  exercise 
skill  in  his  profession  does  not  survive 
at  common  law,  and  other  injuries  of 
a  personal  nature,  although  arising  ex 
contractu.  See  Grubb  v.  Suit,  32  Gratt. 
203;  Flint  v,  Gilpin,  29  W.  Va.  740,  3 
S.  E.  33. 

It  would  seem,  according  to  the 
common-law  principle,  that  actions 
which  are  survivable  are  likewise  as- 
signable; that  in  Virginia  and  West 
Virginia  all  actions  for  personal  in- 
juries are  assignable.  3  Va.  Law  Reg. 
609;  Code  of  Va.,  §  2906;  Acts,  1893-4. 
p.  83;  Code  of  W.  Va.,  ch.  103,  §  5. 

Right  of  Action  for  Injury  to  Prop- 
erty.—It  is  well  settled  that  a  right  of 
action  against  a  railroad  company  for 
negligently  setting  fire  to  another's 
property  is  an  assignable  chose  in  ac- 
tion, and  the  assignee  may  maintain 
an  action  thereon  in  his  own  name. 
Tyler  v,  Ricamore,  87  Va.  466,  12  S. 
E.  799. 

A  right  of  action  against  the  com- 
mon carrier  for  injury  to  goods  in  the 
course  of  transportation,  or  for  not 
delivering  goods,  is  such  a  right  of  ac- 
tion as  is  assignable.  N.  &  W.  R.  R. 
Co.  V,  Read,  87  Va.  190,  12  S.  E.  395. 

Fraud. — "While  large  classes  of 
things  in  action  are  assignable  even 
at  law,  there  are  certain  species  be- 
longing to  a  class  otherwise  assignable, 
the  assignment  of  which,  either  at  law 
Of  in  equity,  is  prohibited  from  motives 
of  public  policy;  for  example,  an  as- 


signment which  violates  the  policy  of 
the  law  against  champerty  and  main- 
tenance. Hence  the  assignment  of  a 
mere  right  of  action  to  procure  a 
transaction  to  be  set  aside,  on  the 
ground  of  fraud,  is  not  permitted."  3 
Pom.  Eq.,  §  1276;  Jeffries  v.  Improve- 
ment Co.,  88  Va.  862,  14  S.   E.  661. 

In  the  case  of  Billingsley  v,  Clel- 
land,  41  W.  Va.  234,  23  S.  E.  821,  Dent, 
J.,  uses  the  following  language:  "I 
concede  that  an  assignment  of  a  naked 
right  to  sue  for  a  fraud  is  not  assign- 
able, as,  where  one  by  fraud  acquires 
the  property  of  another,  the  mere  right 
to  sue  for  it  is  not  assignable,  and  a 
second  purchaser  from  the  vendor  of 
the  property  can  not  have  the  right  to 
set  aside  the  deed  to  the  first  pur- 
chaser, procured  by  fraud.  So  he 
could  not  set  aside  a  judgment  pro- 
cured by  fraud  against  his  vendor." 

Mere  Naked  Right  to  Sue  to  Avoid 
Fraud. — A  purchaser  of  a  pre-existing 
note  may  sue  in  equity  to  avoid  a  con- 
veyance made  in  fraud  of  the  rights  of 
the  holder  before  his  purchase.  The 
rule  that  a  mere  naked  right  to  sue  to 
avoid  a  fraud  is  not  assignable  does 
not  apply  to  a  case  where  such  right 
is  merely  incidental  to  a  subsisting 
substantial  property  which  has  been 
assigned,  and  which  is  itself  intrin- 
sically susceptible  of  legal  enforcement 
National  Valley  Bank  v.  Hancock,  300 
Va.  101,  40  S.  E.  611. 

"It  is  true  that  a  mere  naked  right 
to  sue  in  equity  to  avoid  a  fraud  is  not 
assignable,  but,  as  stated  in  2  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.),  pp.  1024, 
1025,  this  rule  applies  only  to  a  case 
where  the  assignment  does  not  carry 
anything  which  has  itself  a  legal  ex- 
istence and  value  independent  of  the 
right  to  sue  for  a  fraud.  It  does  not 
apply  to  a  case  where  such  right  is 
merely  incidental  to  a  subsisting  sub- 
stantial property  which  has  been  as- 
signed, and  which  is  itself  intrinsically 
susceptible  of  legal  enforcement.  In 
such  a  case  the  assignee  is  entitled  to 
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maintain  an  action  to  set  aside  a 
fraudulent  conveyance  of  the  property 
assigned,  if  his  assignor  might  have 
done  so."  National  Valley  Bank  r. 
Hancock,  100  Va.  101,  40  S.  E.  611. 

Slander.— A  right  of  action,  such  as 
slander,  which  affects  the  character, 
and  hence  is  merely  personal,  dies  with 
the  party,  and  is  not  assignable.  Dil- 
lard  V,  Collins,  25  Gratt.  343. 

VI.  What  Constitutes  an 
Assignment. 

A.   NO   PARTICULAR   FORM 
NECESSARY. 

.  To  constitute  an  assignment  of  a 
debt  or  other  chose  in  action  in  equity 
no  particular  form  is  necessary.  Any 
order,  writing,  or  act,  which  makes  an 
appropriation  of  a  fund,  will  amount 
to  an  equitable  assignment  of  the 
fund,  and  taking  all  the  surrounding 
circumstances  into  consideration,  if  it 
appears  that  the  assignor  intended  to 
assign  a  particular  fund  to  the  as- 
signee, and  the  assignee  so  understood 
and  accepted  it,  then  it  is  sufficient  to 
pass  to  the  assignee  the  debt  so 
secured.  Tingle  v.  Fisher,  20  W.  Va. 
500;  Bentley  v.  Standard  F.  Ins.  Co., 
40  W.  Va.  729,  23  S.  E.  584;  Feamster 
V.  Withrow,  9  W.  Va.  296;  At  well  v. 
Towles,  1  Munf.  175;  Cunningham  v. 
Hemdon,  2  Call  530;  Switzer  v.  Noff- 
singer,  82  Va.  518;  Bent  v.  Lipscomb, 
45  W.  Va.  183,  31  S.  E.  907.  See  post, 
^'Equitable  Assignments,"  VI,  C. 

Fonnal  Reassignment  Unnecessary. 
— Where  the  agreement  upon  which  an 
action  of  covenant  is  predicated  ap- 
pears to  have  been  assigned  to  a 
third  party  by  a  written  assignment 
attached  thereto,  and  said  written  as- 
signment appears  to  have  been  can- 
celed by  lines  drawn  across  the  same, 
said  agreement  being  in  possession  of 
the  plaintiff,  it  is  error  to  dismiss  his 
action  for  want  of  a  formal  reassigrn- 
ment  of  the  agreement  before  the  in- 
stitution of  the  suit.  Scraggs  r.  Hill, 
37  W.  Va.  706,  17  S.  E.  185. 


1.    Intention. 

Necessary  Intention. — Although  an 
assignment  does  not  require  any  par- 
ticular form  of  words,  and  though  it 
may  be  oral  or  written,  still  there 
must  be  some  act  importing  a  par- 
ticular intent  to  sell  and  assign;  the 
party  must  intend  to  dispose  of  the 
debt,  as  an  act  of  sale,  called  an  '*as- 
signment"  and  become  bound  as  all 
assignor.  It  is  a  sale  of  the  debt  and 
he  must  intend  to  assume  the  place  of 
the  seller.  There  must  be  a  sale» 
called  an  "assignment."  Hughes  v. 
Frum,  41  W.  Va.  445,  23  S.  E.  604. 

Mere  Authority  to  Collect  Debt. — 
A.  claiming  the  benefit  of  a  judgment 
of  R.  against  T.  as  being  transferred 
to  him  by  R.  for  payment  of  a  debt 
due  by  R.  to  him,  brings  assumpsit 
against  R.'s  attorney  for  the  money 
collected  by  him  on  the  judgment;  and 
produces  in  proof  of  his  claim,  a  writ- 
ten paper  signed  by  R.  authorizing  A» 
to  prosecute  and  recover  the  amount 
of  R.*s  claim  against  T.  Held,  this 
imports  a  mere  authority  to  A.  to 
collect  the  debt  for  R.,  not  an  assign- 
ment or  transfer  thereof  to  A.  Green 
V.  Ashby,  6  Leigh    135. 

Assignment  Like  a  Sale. — Assignment 
of  a  chose  is  a  sale,  like  a  sale  of  a 
chattel.  There  must  be  an  intent  to 
divest  the  seller  of  all  right  and  title, 
and  vest  it  in  the  assignee.  No 
formal  words  are  necessary.  Any- 
thing which  shows  an  intention  to 
assign  on  the  one  side,  and  an  intent 
to  receive  on  the  other,  will  operate 
as  an  assignment,  if  sustained  by  suffi- 
cient consideration.  Where  no  statute 
requires  it,  the  assignment  need  not 
be  in  writing.  Bentley  v.  Ins.  Co.,  40 
W.  Va.  729,  33   S.   E.  584. 

Transfers  without  Assignment. — It 
not  unfrequently  happens,  however, 
that  transfers  of  bonds  are  made  with- 
out assignment  In  such  cases,  though 
the  transfer  passes  the  right  to  the 
bond,  in  case  of  a  suit  thereon,  the 
suit  must  be  brought  in  the  name  of 
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the  obligee,  or  last  assignee  of  the 
bond;  and  in  case  the  person  in  whose 
name  the  suit  is  brought  should  in- 
terfere to  the  prejudice  of  the  holder, 
by  dismissing  the  suit  or  by  receiving 
the  money,  a  court  of  equity  would  not 
only  prevent  it  by  injunction,  but 
even  a  court  of  law  will  inquire  who 
is  the  real  owner,  and  forbid  the  obli- 
gee, or  other  person  who  has  passed 
away  his  right,  from  interfering  with 
the  transferee.  Bell  v.  Moon,  79  Va. 
351. 

Payment  of  Another's  Debt  without 
Assignment  Thereof. —Where  a  pur- 
chaser of  land,  pursuant  to  his  contract* 
pays  a  lien  on  the  land,  binding  his 
vendor's  estate  in  it,  and  such  contract 
is  abandoned  by  the  parties,  and  the 
vendor  becomes  unable  to  enforce  it, 
though  no  assignment  was  in  fact  made 
when  the  lien  was  lifted,  still  the  right 
of  substitution  exists,  and  equity  treats 
the  case  as  though  an  assignment  had 
in  fact  been  made,  according  to  the 
well  known  maxim  that  "equity  re- 
gards that  as  done  which  ought  to  be 
done."  James  r.  Burbridge,  33  W.  Va. 
272,  10  S.   E.  396. 

2.  Assignment  by  Separate  Writing. 

A  separate  instrument  may  assign  a 
debt  and  its  lien.  Turk  v.  Skiles,  45 
W.  Va.   82,  30   S.   E.  236. 

Delivery  of  Separate  Writing. — If 
the  written  assignment  of  the  bond, 
upon  a  separate  paper,  is  transferred 
and  delive  ed  to  the  assignee,  this  is 
suflFicient  to  pass  the  equitable  title  to 
the  note,  and  the  delivery  of  the  note 
is  not  necessary  to  make  a  valid  as- 
signment thereof.  Tatum  v.  Ballard, 
94   Va.   370,  26  S.   E.  871. 

3.  By  Parol. 

As  a  general  rule,  a  valid  equitable 
assignment  of  a  debt  or  other  chose 
in  action,  whether  evidenced  by  writ- 
ing or  not,  may  be  made  by  parol  as 
well  as  by  deed,  and  it  is  not  impor- 
tant whether  it  be  by  writing  or  mere 
words.  Wilt  v.  Huffman,  46  W.  Va. 
473,  33  S.  E.  279;  Hughes  v.  Frum,  4J 


W^  Va.  445,  23  S.  E.  604;  Bentley  v. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584; 
McConaughey  v.  Bennett,  50  W.  Va. 
172,  40  S.  E.  540. 

Oral  Assignment  of  an  Account. — 
"An  assignment  of  an  account  may  be 
made  by  oral  agreement,  without  writ- 
ing, or  any  written  statement  of  the 
claim  s^ssigned,  and,  if  founded  on  a 
valid  consideration,  vests  in  the  as- 
signee a  right  to  proceed  in  his  own 
name  for  the  collection  of  the  debt. 
So  also  an  oral  assignment  of  a  por- 
tion of  a  debt  for  a  valid  consideration 
is  valid."  This  language  was  used  in 
Risley  v.  Bank,  83  N.  Y.  318,  and  ap- 
proved in  Wilt  V.  Huffman,  46  W.  Va. 
473,  33  S.   E.  280. 

A  parol  assignment  of  an  open  ac- 
count in  consideration  of  which  more 
goods  are  shipped  and  further  credit 
is  given  is  a  good  equitable  assignment, 
although  not  afterwards  reduced  to 
writing,  as  promised.  Kenneweg  r. 
Schilansky,  45  W.  Va.  521,  31  S.  E. 
949. 

Verbal  Assignment  Revocable.— A 
verbal  direction  to  another  man  to 
pay  the  debt  of  a  third  person  out  of 
his  funds,  being  without  consideration, 
is  void,  and  though,  if  complied  with 
before  countermand,  the  party  can  not 
complain,  yet  it  may  be  counter- 
manded at  any  time.  Beers  v.  Spooner, 
9   Leigh  153. 

Parol  Agreement  to  Assign. — A  parol 
agreement  to  assign  a  policy  of  fire 
insurance,  which  contains  a  provision 
that  it  is  to  have  no  effect  if  assigned, 
will  not  avoid  the  policy.  Wheeling 
F.  &  M.  Ins.  Co.  V.  Morrison,  11  Leigh 
354. 

B.    NECESSITY  FOR  DELIVERY. 

The  rule  caveat  emptor  applies  to 
the  assignee  of  choses  in  action,  and 
especially  is  this  so,  when  the  assignor 
has  not  the  chose  in  possession  to  de- 
liver to  the  assignee.  The  courts 
have  uniformly  decided  that  as  to 
choses  the  rule  applies.    Daily  v.  War- 
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rcn,  80  Va.  522;  Brown  v.  Taylor,  32 
Gratt.  138. 

Delivery  Not  Essential  Where  There 
Is  No  Written    Evidence    of    Debt— 

When  there  is  no  written  obligation  or 
evidence  of  debt,  an  oral  assignment 
of  the  debt,  without  any  delivery, 
either  actual  or  symbolical,  is  sufficient. 
Wilt  V.  Huffman,  46  W.  Va.  473,  33  S. 
E.   279. 

Verbal  Assignment  without  Delivery. 
— A  verbal  agreement  to  assign  a  bond 
as  indemnity,  by  a  party  who  after- 
wards becomes  a  bankrupt,  is  good  as 
against  the  assignee  in  bankruptcy,  al- 
though the  written  assignment  and  de- 
livery does  not  take  place  until  after 
the  declaration  of  bankruptcy.  Tucker 
V.   Daly,  7   Gratt.  330. 

Delivery  of  Evidence  of  Contract 
Sufficient. — It  was  once  held  that  the 
assignment  of  an  instrument  must  be 
of  as  high  a  nature  as  the  instrument 
assigned.  But  this  rule  has  been  very 
much  relaxed,  if  not  overthrown;  and, 
indeed,  it  has  been  determined  that  the 
equitable  interest  in  a  chose  in  action 
may  be  assigned  for  valuable  consid- 
eration by  a  mere  delivery  of  the  evi- 
dence of  the  contract,  and  it  is  not 
necessary  that  the  assignment  should 
be  in  writing.  Scraggs  v.  Hill,  37  W. 
Va.  706.  17  S.  E.  187. 

Direction  to  Trustee  to  Pay. — When 
the  payee  of  a  note  secured  by  a  deed 
of  trust  directs  the  trustee  to  sell  the 
property,  and  pay  over  the  proceeds  to 
another,  this  constitutes  a  good  equi- 
table assignment  of  the  note  to  that 
other.  Lambert  v.  Jones,  2  Pat.  &  H. 
144. 

Order  on  Another  to  Deliver. — ^The 
delivery  of  an  order  to  an  assignee, 
drawn  on  a  third  person,  directing  such 
third  person  to  deliver  -a  certain  bond 
to  this  assignee,  is  tantamount  to  the 
delivery  of  the  bond,  where  this  order 
is  given  by  the  defendant,  and  accepted 
by  the  plaintiff,  in  lieu  of  an  actual  de- 
livery of  the  bond.  Daniels  v,  Conrad, 
4  Leigh  401. 


Certificates  of  Stock.— "It  is  well 
settled  by  the  modern  authorities,  that 
choses  in  action  not  negotiable,  and 
negotiable  paper  not  endorsed,  may 
be  the  subject  of  a  gift,  and  that  a 
delivery  which  vests  in  the  donee  the 
equitable  title  is  sufficient  without  a 
complete  transfer  of  the  legal  title. 
The  delivery,  therefore,  of  a  certifi- 
cate of  stock,  unendorsed,  by  the  donor 
to  the  donee,  with  intent  to  transfer 
title  by  way  of  gift,  is  effectual  as  an 
equitable  assignment,  although  no 
legal  title  passes  for  want  of  an  en- 
dorsement and  transfer  on  the  books 
of  the  bank."  First  Nat.  Bank  of 
Richmond  v.  Holland,  June  20,  1901, 
99  Va.   495,   39   S.   E.   126. 

Insurance  Policy. — If  the  assured,  in 
a  policy  on  his  own  life,  intending  to 
make  a  valid  gift  thereof  to  a  third 
person,  without  consideration,  executes 
an  assignment  thereof  in  duplicate, 
whereby  the  benefit  of  said  policy  is 
assigned  to  such  third  person,  and  de- 
livers one  of  the  assignments  to  the 
insurance  company  for  its  protection, 
and  not  as  agent  of  the  assignee,  and 
fails  to  deliver  either  the  policy  or  the 
assignment  thereof  to  the  assignee,  this 
is  an  incomplete  gift,  and  can  not  be 
enforced  by  the  assignee  either  at  law 
or  in  equity.  Spooner  v.  Hilbish,  92 
Va.   334,   23   S.    E.   751. 

Military  Certificate. — An  assignment, 
by  a  person  not  the  owner,  of  a  lost 
military  certificate,  which  is  transfer- 
able by  simple  delivery,  to  a  person  for 
value  and  without  notice,  is  a  void  as- 
signment. Wilson  V.  Rucker,  Wythe 
296. 

The  assignment  of  a  military  cer- 
tificate to  the  plaintiff,  ought  to  be 
proved,  for  the  property  in  these 
papers  will  not  pass  by  delivery,  with- 
out assignment.  The  bare  possession 
is  not  enough.  Johnson  v.  Pendleton, 
5  Call  128;  Wilson  v.  Rucker,  1  Call 
500,  and  Wythe  296,  approved  and  fol- 
lowed. 

Treasury  Note. — A  treasury  note  is, 
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by  the  act  of  congress,  transferable  by 
delivery  and  assignment  only.  Myers 
V.  Friend,  1  Rand.  12. 

Draft  in  Attorney's  Hand. — A  note 
or  draft  that  is  in  the  hands  of  an  at- 
torney for  collection  may  be  assigned 
by  the  party  entitled  to  it,  by  transfer 
of  the  attorney's  receipt  with  the 
words:  "I  assign  the  within  claim,'* 
written  on  the  back  of  it.  Clarke  v, 
Hogeman,  13  W.  Va.  728.  See  Elam 
V.  Keen,  4  Leigh  333.  The  latter  case 
held  that  a  valid  gift  of  bond,  which 
was  in  suit,  might  be  made  by  the 
transfer  of  the  attorney's   receipt. 

Nonnegotiable  Note— The  assign- 
ment of  a  nonnegotiable  note  may  be 
by  delivery  and  writing  the  name  of 
the  assignor  across  the  back  of  the 
instrument.  This  does  not  transfer 
the  legal  title,  but  the  assignee,  the 
equitable  owner,  may  sue  in  his  own 
name  by  virtue  of  the  statute.  Mer- 
chants' Nat.  Bank  v.  Spates,  41  W. 
Va.  27,  23  S.  E.  682. 
C.    EQUITABLE  ASSIGNMENTS. 

It  is  well  settled  that  an  order  drawn 
on  a  particular  fund,  operates  as  an  as- 
signment of  the  fund  not  only  as  be- 
tween the  drawer  and  payee,  but  also 
as  it  regards  the  drawee,  though  not 
assented  to  or  accepted  by  him,  and 
will  render  him  equitably  answerable 
to  the  payee  for  a  failure  or  refusal  to 
appropriate  the  fund  to  the  payment 
of  the  draft.  First  National  Bank  of 
Wellsburg  v.  Kimberlands,  16  W.  Va. 
588;  Anderson  v.  DeSoer,  6  Gratt.  363; 
Jennings  v.  Taylor,  102  Va.  191,  45 
S.  E.  913;  Chesapeake,  etc.,  Ass'n  v. 
Coleman,  94  Va.  434,  26  S.  E.  843. 
See  post,  "Partial  Assigrnments,"  VI, 
D. 

Acceptance  Netessary  at  Law. — No 
action  at  law  can  be  maintained  against 
the  drawee  of  a  fund  without  his  ac- 
ceptance. Switzer  v.  NoflFsinger,  82 
Va.   518. 

Potential  Existence.  —  A  fund  on 
which  an  order  is  drawn  must  have  a 
real  or  potential  existence  in  the  hands 


of  the  drawee.  Stevenson  v.  Kyle,  42 
W.  Va.  229,  24  S.  E.  886;  First  Nat. 
Bank  of  Wellsburg  r.  Kimberlands,  16 
W.  Va.  555. 

An  order  on  the  whole  or  part  of  a 
fund  is  an  assignment  of  the  whole  or 
part  of  such  fund.  Stevenson  v.  Kyle, 
42  W.  Va.  229,  24  S.  E.  886;  First  Nat. 
Bank  of  Wellsburg  v.  Kimberlands,  16 
W.  Va.  555. 

Actual  Existence  of  Fund  Unneces- 
sary.— Moreover,  it  is  a  settled  prin- 
ciple that  one  may  draw  on  the  credit 
of  a  fund  which  is  not  in  existence,  but 
which  will  arise  at  a  future  day,  and 
such  draft  is  an  equitable  assignment 
of  that  fund,  and  constitutes  a  lien  on 
it  in  the  hands  of  him  who  may  have 
possession  of  it.  The  assignment  is 
good,  even  though  the  funds,  on  which 
the  orders  are  drawn,  be  uncertain  and 
precarious.  Thus,  it  will  be  seen  that 
contingent  interests  and  possibilities, 
are  assignable  in  equity,  though  not  in 
existence  at  the  time.  Brooks  v. 
Hatch,  6  Leigh  534;  First  Nat.  Bank 
of  Wellsburg  v,  Kimberlands,  16  W. 
Va.  555;  Ruling  r.  Cabell,  9  W.  Va. 
525. 

Actual  or  Constructive  Appropria- 
tion Necessary. — A  mere  promise, 
though  of  the  clearest,  and  most 
solemn  kind,  to  pay  a  debt  out  of  a 
particular  fund,  is  not  an  assignment 
of  the  fund,  even  in  equity.  To  make 
an  equitable  assignment,  there  should 
be  such  an  actual,  or  constructive,  ap- 
propriation of  the  subject  matter,  as 
to  confer  a  complete  and  present  right 
on  the  party  meant  to  be  provided  for, 
even  when  the  circumstances  do  not 
admit  of  its  immediate  exercise. 
Feamster  v.  Withrow,  9  W.  Va.  296. 

Remedies  in  Case  of  Refusal  to  Ac- 
cept—It is  well  settled,  that  where  one 
man  having  funds  in  another's  hands, 
draw  on  him  an  order,  directing 
them  to  be  paid  to  a  third  party,  for 
value,  such  order,  according  to  the 
doctrine  of  equitable  assignment,  will 
pass  title  to  the  payee.  .  And  in  case 
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the  drawee  refuses  to  accept  the  order 
as  he  may  do,  three  courses  remain 
for  the  holder  to  pursue;  he  may 
cither  return  it,  in  which  case  the  par- 
ties are  in  statu  quo;  or  he  may  sue 
the  drawer  upon  it;  or  he  may  retain 
it,  give  notice  to  the  person  on  whom 
it  is  drawn  not  to  part  with  the  fund, 
and  sue  in  equity.  $.  V.  R.  R.  Co.  v. 
Miller,  80  Va.  821. 

The  payee  of  a  draft  or  order,  pur- 
porting to  be  for  money  lodged  by  the 
drawer  in  the  hands  of  the  drawee,  be- 
longing to  such  payee,  may  recover  of 
the  drawer,  upon  the  drawee's  refus- 
ing payment  (timely  notice  of  such  re- 
fusal being  given)  though  such  draft 
or  order  be  not  negotiable  as  a  bill  of 
exchange;  being  drawn  on  a  particular 
fund, — not  in  favor  of  the  payee  "or 
order,"  nor  in  terms  "for  value  re- 
ceived."   Joliffe  V.  Higgins,  6  Munf.  3. 

The  payee  of  an  order  drawn  upon 
the  debtor  of  the  drawer,  may  con- 
sider the  order  as  an  equitable  assign- 
ment of  so  much  of  the  debt;  and 
where  a  debt  is  due  for  land  for  whicli 
the  vendor  has  a  lien,  the  payee  may 
file  a  bill  to  enforce  that  lien.  Knisely 
V.   Williams,   3    Gratt.   265. 

Fund  Must  Be  Designated. — An  or- 
der drawn  on  a  conditional  assignee 
of  a  fund  is  >iot  an  equitable  assign- 
ment, nor  does  the  promise  of  an 
assignee  of  a  fund  to  pay  it  when  re- 
ceived to  the  assignor's  credit  con- 
stitute an  eq.iitable  assignment  of  the 
fund,  and,  moreover,  it  does  not  create 
a  lien  on  the  fund.  To  constitute  an 
equitable  assignment,  there  must  be 
an  assignment  or  transfer  of  the  fund, 
or  some  definite  portion  of  it,  so  that 
the  person  owitig  the  debt  or  holdini^ 
the  fund  on  which  the  order  is  drawn 
can  safely  pay  the  order,  and  is  com- 
pellable to  do  so,  though  forbidden  by 
the  drawee.  Hicks  v.  Roanoke  Brick 
Co.,  94  Va.  741,  27  S.  E.  596,  and  cases 
cited. 

Promise  Must  Be  Unconditional. — In 
Clayton  v,   Fawcett,  2   Leigh    19.   the 


writing  in  question  was  held  not  to 
constitute  an  equitable  assignment  of 
the  fund  upon  which  it  was  drawn,  for 
the  reason  that  the  payment  of  the 
amount  named  was  to  depend  on  the 
drawer  being  absent.  Mack  Man.  Co. 
V.  Smoot,  102  Va.  724,  47  S.  E.  859. 
Sec   Brooks  v.   Hatch,  6  Leigh   542. 

Fonn  of  Assignment. — "It  seems 
well  settled  that,  in  order  to  constitute 
a  valid  equitable  assignment,  all  that 
is  necessary  is  an  order  from  the  per- 
son to  whom  the  money  is  due  or  com- 
ing, on  the  person  in  whose  hands  or 
under  whose  control  it  may  be,  to  pay 
it  to  the  payee."  Building  Ass*n  v. 
Coleman,  94  Va.  433,  26  S.  E.  843; 
Brooks  V.  Hatch,  6  Leigh  541;  Shen., 
etc.,  R.  Co.  V.  Miller,  80  Va.  821; 
Hicks  V,  Roanoke  Brick  Co.,  94  Va. 
741,  27  S.  E.  596.  See  ante,  "What 
Constitutes    an    Assignment,"   VI. 

Words  which  show  an  intention  of 
transferring  or  appropriating  a  chose 
in  action  to  or  for  the  use  of  another, 
if  based  on  a  valuable  consideration, 
will,  in  the  contemplation  of  a  court 
of  equity,  operate  as  an  assignment. 
Tatum  V.  Ballard,  94  Va.  370,  26  S.  E. 
871,  citing  Brooks  v.  Hatch,  6  Leigh 
534. 

Any  language  or  act  which  makt*^  an 
appropriation  of  a  debt,  fund  or  chose 
in  action  amounts  to  an  equitable  as- 
signment thereof.  McConaughey  t/. 
Bennett,  50  W.  Va.  172,  40  S.  E.  5H). 

Though  the  orders  do  not  specify 
clearly  the  funds  out  of  which  they  arc 
to  be  paid,  yet  ar  in  all  equitable  as- 
signments, anything,  which  indicates 
an  intention  to  assign,  will  suffice,  and 
as  an  oral  declaration  may  be  effect- 
ual for  that  purpose,  parol  evidence 
may  be  admitted  to  show  the  intention 
of  the  parties.  The  First  National 
Bank  of  Wellsburg  v.  Kimberlands,  16 
W.  Va.  588. 

The  person  to  whom  a  bond  was 
payable  gave  a  written  order  to  his 
creditor  on  the  obligor's  administrator 
for  the  balance  of  the  bond.    The  ad- 
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ministrator  declined  to  accept  the  or- 
der, but  nevertheless  made  several  pay- 
ments on  account  thereof.  Held,  that 
the  assignment  was  a  valid  equitable 
assignment  of  the  bond,  and  was  en- 
forcible  in  equity  by  the  assignee. 
Switzer  v.  Noffsinger,  82  Va.  618. 

A  county  warrant  issued  against 
funds  in  the  hands  of  a  county  treas- 
urer, and  duly  registered,  operates  pro 
tanto  as  an  equitable  assignment  of  so 
much  of  the  funds  in  the  hands  of  the 
treasurer  as  is  necessary  to  meet  its 
payment;  and  the  treasurer  and  his 
sureties,  having  notice  of  the  assign- 
ment by  reason  .of  the  registration  of 
the  warrants,  are  liable  to  the  holders 
thereof.  Upon  this  Hability  there  is 
no  limitation  as  to  the  treasurer,  and, 
as  to  the  sureties,  the  limitation  is  ten 
years  from  the  time  the  right  of  ac- 
tion accrues.  Jennings  v.  Taylor,  102 
Va.    191,   45   S.    E.    913. 

A  written  order  from  a  city  con- 
tractor addressed  to  the  city  engineer, 
who  has  supervision  of  the  work,  and 
upon  whose  certificate  all  payments 
are  to  be  made,  requesting  him  to  pay 
to  a  third  person  the  amount  due  to 
the  contractor  from  time  to  time  as 
payments  become  due,  is  a  valid  equi- 
table assignment  of  the  amount  due 
or  to  become  due  from  the  city  to  the 
contractor,  and,  being  for  value,  takes 
priority  over  subsequent  executions 
against  the  contractor.  In  the  case  at 
bar  the  assignment  was  for  value,  the 
city  engineer  said  that  he  accepted  the 
order,  and  several  payments  were 
made  to  the  assignee  by  the  city  of- 
ficers charged  with  disbursing  the 
money.  The  city  officers  had  full  no- 
tice of  the  assignment  (even  if  such 
notice  were  necessary)  and  acted  on 
it.  The  creditor's  writ  of  fieri  facias 
was  subsequent  to  the  assignment. 
Under  these  circumstances,  it  was  held 
that  the  assignee  was  entitled  to  the 
fimd.  Mack  Man.  Co.  v.  Smoot,  102 
Va.  724,  47  S.  E.  859,  distinguishing 
Hicks  V.  Roanoke  Brick  Co.,  94  Va. 
745,    27    S.    E.    596. 


Bills  of  Exchange. — A  bill  of  ex- 
change drawn  by  a  legatee  under  a 
will  upon  the  executors,  for  value  re- 
ceived, directing  them  to  pay  to  the 
order  of  the  drawee  a  specific  sum,  the 
amount  of  the  legacy,  out  of  the  funds 
in  their  hands,  destined  by  the  testator 
for  the  payment  thereof,  is  an  equi- 
table assignment  of  the  legacy.  An- 
derson V.  De  Soer,  6  Gratt.  363. 

When  Accepted. — If  a  bill  of  ex- 
change is  drawn  on  one  who  accepts 
it  on  the  faith  of  the  funds  of  the 
drawer  in  his  hands,  he  acquires  an 
equitable  interest  in  those  funds,  and 
is  entitled  to  set  off  his  liability  on  the 
acceptance,  against  his  obligation  to 
pay  those  funds,  and  to  retain  them 
pro  tanto  for  his  indemnity.  Lambert 
V.  Jones,  2  Pat.  &  H.  144. 

Right  of  Holder  of  Bill  of  Exchange. 
— The  holder  of  a  bill  of  exchange, 
with  several  endorsements  in  blank, 
has  a  right  to  strike  out  the  names  of 
the  endorsers  subsequent  to  the  first, 
and  to  write  over  the  name  of  the  first 
endorser  an  assignment  to  himself;  for 
the  bill,  without  such  assignment,  will 
be  considered  as  his  property,  by  his 
having  it  in  his  power  to  make  it. 
Moreover,  even  after  protest,  the  bill 
of  exchange  does  not  lose  its  negoti- 
able character,  and  may  be  assigned, 
or  transferred  without  assignment. 
Ritchie  v.  Moore,  5  Munf.  388. 

Check  as  Assignment  Pro  Tanto. — 
A  check  operates  as  an  equitable  as- 
signment pro  tanto  from  the  time  it  is 
drawn  and  delivered,  as  between  the 
drawer  and  the  payee  or  holder. 
Hulings  V.  Hulings,  38  W.  Va.  351,  18 
S.  E.  620;  Brooks  v.  Hatch,  6  Leigh 
534;   Bell  v.  Alexander,  21   Gratt.   6. 

Mere  Promise  to  Pay. — A  mere 
promise  to  pay  money  out  of  a  par- 
ticular fund  as  soon  as  the  debtor  can 
procure  its  payment,  does  not  operate 
as  an  equitable  assignment  either  at 
law  or  in  equity.  Eib  v.  Martin.  5 
Leigh  141;  Feamster  v.  Withrow,  9  W. 
Va.    296. 

The  mere  promise  of  the  assignee  of 
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a  fund  not  in  hand  that  he  will,  when 
and  as  he  receives  the  fund,  pay  a 
debt  of  the  assignor,  does  not  give  an 
equitable  lien  on  the  fund,  nor  operate 
as  an  equitable  assignment  of  it.  To 
constitute  an  equitable  assignment 
there  must  be  an  assignment  of  the 
fund  or  some  definite  portion  of  it,  or 
an  order  on  the  person  owning  the 
money  to  the  drawer,  or  holding  funds 
belonging  to  him,  so  that  the  person 
owing  the  debt,  or  holding  the  fund  on 
which  the  order  is  drawn,  can  safely 
pay  the  order,  and  is  compellable  to 
do  so,  though  forbidden  by  the 
drawer.  Hicks  v.  Roanoke  Brick  Co., 
94  Va.  741,  27  S.  E.  596,  citing  Clayton 
V.  Fawcett,  2  Leigh  19;  Eib  v.  Martin, 
5  Leigh  132. 

Case  Distinguished. — "In  Hicks  v. 
Roanoke  Brick  Co.,  94  Va.  745,  27  S. 
E.  596,  the  opinion  by  Riely,  J.,  says: 
'There  can  be  no  doubt  as  to  the  doc- 
trine that  when,  for  a  valuable  con- 
sideration from  the  payee,  an  order  is 
drawn  upon  a  third  person  and  made 
payable  out  of  a  particular  fund,  then 
due  or  to  become  due  from  him  to  the 
drawer,  and  is  delivered  to  the  payee, 
it  operates  as  an  equitable  assignment, 
pro  tanto,  of  the  fund,  and  constitutes 
a  lien  upon  it  in  the  hands  of  him  who 
owes  the  debt,  or  has  possession  of 
the  fund  out  of  which  the  order  is 
made  payable.*  That  case  is  relied  on 
by  defendant  in  error,  because  the  or- 
der upon  which  the  payee  claimed  an 
equitable  assignment  of  the  fund  to 
become  due  from  the  city  of  Roanoke 
was  held  not  to  constitute  an  equi- 
table lien  in  favor  of  payee  on  the 
fund;  but  that  decision  was  based  upon 
the  fact  that  the  paper  relied  on  was 
but  *a  mere  promise  or  agreement  by 
the  drawer  of  the  order  to  pay,  when 
and  as  it  collected  from  the  city  of 
Roanoke  the  money  the  drawer  would 
owe  to  the  contractor,  and  the  con- 
ditions upon  which  the  drawer  of  the 
order  agreed  to  pay  had  never  been, 
and  never  could  be,  fulfilled.*"     Mack 


Man.  Co.  r.  Smbot,  102  Va.  724,  47 
S.  E.  859. 

Agreement  to  Pay  from  Particular 
Fund. — An  agreement  by  a  debtor  to 
pay  a  debt  out  of  the  proceeds  of  the 
sale  of  a  particular  piece  of  property 
does  not  constitute  an  assignment  of, 
or  lien  upon,  such  proceeds,  but  is 
only  a  personal  covenant  of  the  debtor. 
Nor  can  such  an  agreement  affect  the 
purchaser  of  the  property  who  was 
ignorant  of  it,  nor  an  assignee  of  the 
bonds  given  for  the  purchase  price 
who  had  no  notice  of  it.  Evans  v. 
Rice,  96  Va.  60,  30  S.  E.  463. 

Agreement  to  Assign.  —  When  a 
stranger  pays  the  debt  of  another,  he 
may  take  an  assignment  of  it  from  the 
creditor,  and  enforce  the  debt  against 
the  debtor,  and  if,  when  he  pays  the 
amount,  the  creditor  agrees  to  assign 
him  the  debt,  though  no  assignment 
in  writing  is  made,  the  stranger  will 
be  regarded  in  equity  as  an  equitable 
assignee  of  the  debt,  and  the  transac- 
tion will  be  regarded  as  equivalent  to 
a  purchase  of  the  debt.  Crumlish  v. 
Central  Imp.  Co.,  38  W.  Va.  390,  18 
S.  E.  459;  Neely  v.  Jones,  16  W.  Va. 
625;  Beard  v.  Arbuckle,  19  W.  Va.  142. 
In  the  latter  case  a  sheriff,  with  execu- 
tions in  his  hands,  paid  the  debt  of 
the  creditor,  without  any  intention  of 
extinguishing  the  debt,  and  the  court 
held,  that  he  would  have  the  same 
rights  and  remedies  against  the  debtor, 
that  a  mere  stranger  would  ha\  c, 
whether  he  took  an  assignment  of  the 
judgment  or  not. 

D.    PARTIAL  ASSIGNMENTS. 

A  single  cause  of  action  can  not  by 
assignment  be  divided  into  several 
causes  of  action,  and  several  suits  be 
maintained  thereon,  without  the  as- 
sent of  the  debtor.  St.  Lawrence,  etc., 
Co.  V.  Price,  49  W.  Va.  432,  38  S.  E. 
526.  See  ante,  "Equitable  Assign- 
ments," VI,  C.  See  the  title  AC- 
TIONS, ante,  p.  122. 

"A  single  cause  of  action  can  not  be 
subdivided     by     various     assignments 
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without  the  consent  of  the  debtor  for 
the  reason  it  may  subject  him  to  many 
embarrassments  and  responsibilities 
not  contemplated  in  his  original  con- 
tract. If  the  debtor  assents  thereto 
partial  assignments  will  be  held  good 
even  in  a  court  of  law,  even  though 
such  partial  assignments  be  con- 
ditional. A  court  of  equity  will  rec- 
ognize and  enforce  partial  assign- 
ments, for  the  reason  that  the  rights 
of  all  parties  in  interest  can  be  de- 
termined in  a  single  suit,  and  the 
rights  of  the  debtor  and  the  several 
assignees  can  be  fully  determined  and 
protected."  St.  Lawrence,  etc.,  Co.  v. 
Price,  49  W.   Va.  432,  38  S.   E.   626. 

Reason  for  Rule. — The  reason  for 
the  rule  is  that,  a  single  cause  of  ac- 
tion can  not  be  split  up  and  assigned, 
at  law,  in  parts  without  the  consent  of 
the  debtor,  because  it  may  subject  him 
to  a  multiplicity  of  suits,  and  to  many 
embarrassments  and  responsibilities 
not  contemplated  in  his  original  con- 
tract. Of  course,  if  the  debtor  con- 
sents, such  an  assignment  will  be  held 
good  even  in  a  court  of  law.  St. 
Lawrence,  etc.,  Co.  v.  Price,  49  W. 
Va.  432,  38  S.  E.  526.  See  also,  Tyler 
V.  Ricamore,  87  Va.  466,  12  S.  E.  799. 

Undivided  Part  of  Chose.— A  de- 
fendant executed  an  instrument  recit- 
ing that,  "in  consideration  of  the  con- 
fidence I  have  in,  and  the  regard  I 
have  for,  my  nephews  (the  plaintiffs), 
I  hereby  give  them  one-fourth  part  of 
my  personal  estate,  consisting  of 
money  due  me  from  my  several  mer- 
cantile concerns,  as  well  as  private 
debts."  Held,  that  as  the  property  at- 
tempted to  be  given  was  an  undivided 
fourth  part  of  certain  choses  in  action, 
the  plaintiffs  took  merely  an  equitable 
title  in  such  part,  not  entitling  them 
to  any  remedy  at  law.  Hogue  v, 
Bierne,  4  W.  Va.  658. 

Notice  by  Debtor. — If  a  debtor  has 
notice  of  prior  partial  equitable  as- 
signments, made  with  his  assent, 
conditionally,    of   an    unascertained   in- 


debtedness due  to  the  assignor,  who 
afterwards  assigns  the  residuum 
thereof  to  a  trustee  for  the  benefit  of 
his  general  creditors,  such  debtor  is 
bound  to  protect  such  prior  partial 
assignees  for  his  own  benefit;  other- 
wise, he  may  be  compelled  to  pay  such 
indebtedness  twice.  St.  Lawrence, 
etc.,  Co.  V.  Price,  49  W.  Va.  432,  38 
S.   E.   626. 

A  suit  brought  by  such  residuum 
assignee  in  his  own  name  does  not 
inure  to  the  benefit  of  such  prior  par- 
tial assignees  nor  are  they  bound  by 
the  adjudication  thereof;  not  beings 
parties  to  such  suit,  nor  privies  in  in- 
terest with  such  residuum  assignee. 
St.  Lawrence,  etc.,  Co.  v.  Price,  49  W. 
Va.    432,   38    S.    E.    526. 

Rule  in  Equity. — ^There  is  no  objec- 
tion, however,  to  the  partial  assign- 
ments of  demands  in  equity,  and  it  is 
well  settled  that  such  an  assignment 
will  operate  in  equity  as  an  assignment 
pro  tanto  of  the  fund,  though  not  ac- 
cepted, and  the  rights  of  all  may  be 
adjudicated  in  one  suit,  hence,  as  to 
the  defendant,  the  action  is  not  split 
up.  First  Nat.  Bank  of  Wellsburg  v. 
Kimberlands,  16  W.  Va.  555;  St.  Law- 
rence, etc.,  Co.  V,  Price,  49  W.  Va. 
432,  38  S.  E.  526;  Tyler  v.  Ricamore, 
87  Va.  466,  12  S.  E.  799;  S.  V.  R.  R. 
Co.  V.  Miller,  80  Va.  821;  Brooks  v. 
Hatch,  6  Leigh  534. 

Assignments  in  Toto  and  pro  Tanto 
Contrasted. — If  an  order  is  drawn  on 
a  particular  fund  or  debt  for  but  a 
part  of  such  fund  or  debt,  though  not 
accepted,  the  order  will  be  an  equitable 
assignment  of  the  fund  or  debt  pro 
tanto,  and  may  be  enforced  in  a  court 
of  equity;  but  a  court  of  law  will  not 
recognize  such  equitable,  assignment 
pro  tanto  by  permitting  the  payer  to 
bring  suit  at  law  in  the  name  of  the 
drawer  against  the  drawee.  But  an 
order  drawn  on  a  particular  fund  for 
the  whole  thereof  is  a  good  equitable 
assignment  of  the  fund,  though  the 
drawer  does  not  accept  it,  and  a  court 
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of  law  will  so  far  extend  to  it  its  rec- 
ognition as  to  permit  the  payee  of 
such  an  order  to  institute  a  suit  at  law 
in  the  name  of  the  drawer  against  the 
drawee.  First  Nat.  Bank  of  Wells- 
\>UTg  V.   Kimberlands,  16  W.  Va.   588. 

Order  for  Part  of  Fund. — An  order 
drawn  on  a  particular  fund  or  debt,  for 
but  a  part  of  such  fund  or  debt,  will 
not  be  recognized  in  a  court  of  law  as 
an  equitable  assignment  pro  tanto,  un- 
less it  is  accepted  by  the  drawee.  First 
Nat.  Bank  of  Wellsburg  v.  Kimber- 
lands, 16  W.  Va.  555.  * 

Draft  and  Assignment  pro  Tanto — 
Acceptance. — A  draft  on  a  particular 
fund  or  debt  for  but  a  part  of  such  fund 
or  debt,  though  not  accepted,  is  an 
equitable  assignment  pro  tanto  thereof, 
but  a  court  of  law  will  not  recognize 
such  an  assignment  pro  tanto  by  per- 
mitting the  payer  to  bring  a  suit  at 
law  in  the  name  of  the  drawer  against 
the  drawee.  First  Nat.  Bank  of  Wells- 
burg V.  Kimberlands,  16  W.  Va.  555. 

E.  NECESSITY  FOR  CONSIDERA- 
TION. 

The  assignment  of  a  chose  in  action, 
not  assignable  at  common  law,  does 
not  make  the  assignor  liable  without 
a  valuable  consideration  for  the  as- 
signment; and  the  assignment  being  in 
writing  does  not  necessarily  import 
that  it  was  for  valuable  consideration. 
Hopkins  v.  Richardson,  9  Gratt.  492, 
citing  Hall  v.  Smith,  3  Munf.  550.  Hall 
V,  Smith,  3  Munf.  550,  is  also  cited  in 
Bank  v.  Clarke,  4  Leigh  609. 

It  is  said  in  2  Min.  Ints.  (4th  Ed.), 
p.  325,  that  a  valuable  consideration  is 
an  indispensable  element  to  a  valid  as- 
signment when  the  legal  title  does  not 
pass;  the  reason  given. for  that  view 
is  that  an  equitable  assignment  can 
only  be  given  as  an  executory  contract, 
and  neither  law  nor  equity  will  en- 
force an  executory  contract  unless  it 
be  sustained  by  a  valuable  considera- 
tion. But  see  Elam  v.  Keen,  4  Leigh 
333. 

In  assumpsit  against  the  assignor  of 


a  bond  a  consideration  for  the  assign- 
ment ought  to  be  set  forth  in  the  dec- 
laration; and  if  it  be  omitted,  judg- 
ment may  be  arrested.  Hall  v.  Smith, 
3  Munf.  550. 

Assignment  to  Secure  Debt. — ''An 
assignment  of  a  chose  in  action  to 
secure  a  debt  is  upon  a  sufficient  con- 
sideration and  vests  an  equitable  title 
in  the  assignee.  2  Am.  &  Eng.  Ency. 
Law  1075."  Cochrane  v.  Hyre,  49  W. 
Va.  315,  38  S.  E.  554. 

Consideration  Need  Not  Be  Ade- 
quate.— A  bond  may  be  assigned  for 
much  less  than  its  nominal  amount, 
and  such  assignment  will  be  enforced 
in  a  court  of  equity  as  well  as  in  a 
court  of  law,  if  no  fraud  or  usury  ap- 
pears in  the  transaction.  Kenner  v, 
Hord,  2  Hen.  &  M.  14.  See  also, 
Hansbrough  v.  Baylor,  2  Munf.  36.  In 
the  latter  case  it  was  held  that  if  a 
bond  be  assigned  without  any  consid- 
eration, but  to  be  used  as  an  article 
of  traffic  to  raise  money,  the  bona  fide 
purchaser  (though  at  a  large  dis- 
count) of  such  bond,  without  notice 
of  the  purpose  for  which  it  was  exe- 
cuted, is  entitled  to  recover  the  full 
amount. 

Written  Assignment  Does  Not  Im- 
port Consideration. — A  written  assign- 
ment of  a  claim  does  not  necessarily 
import  a  valuable  consideration,  and  if 
it  be  fairly  inferable  from  the  circum- 
stances, that  the  assignment  was  a 
gift,  the  assignor  can  not  be  held  re- 
sponsible to  make  good  the  claim,  to 
the  immediate  assignee  or  to  his  as- 
signees for  value.  Wood  v.  Duval,  9 
Leigh  6. 

New  Contract. — An  assignment  of  a 
certificate  of  deposit,  within  the  con- 
federate lines,  if  made  within  federal 
lines,  is  a  new  contract,  and  is  valid, 
if  for  valuable  consideration.  Morri- 
son V.  Lovell,  4  W.  Va.  346. 

Past  or  Present  Consideration. — 
Whether  the  assignment  of  a  bond 
was  for  a  past  or  present  consideration, 
the  liability  of  the  assignor  is  the  same 
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in  either  case.  Barksdale  v,  Fenwick, 
4  Call  492. 

Consideration  Valuable  —  Presump- 
tion of  Assent. — ^The  assent  of  absent 
persons  to  an  assignment  will  be  pre- 
sumed unless  their  dissent  be  ex- 
pressed, if  the  assignment  be  made  for 
valuable  consideration  to  them  and  be 
valuable  to  them,  nor  can  we  think 
that  a  distinction  between  a  deed  of 
trust  to  a  trustee  and  an  assignment 
direct  to  the  creditor  himself  is 
founded  in  reason.  1  Barton's  Ch.  Pr. 
(2d   Ed.)   580. 

Allegation  of  Consideration. — In  as- 
sumpsit by  the  assignee  against  the 
assignor,  the  declaration  should  allege 
a  consideration  for  the  assignment 
Hall  V.  Smith,  3  Munf.  550. 

Bond. — Where  a  bond  is  transferred 
and  delivered  to  another,  it  is  a  valid 
executed  gift,  though  there  was  no 
consideration  for  the  gift.  Dunbar  v. 
Woodcock,  10  Leigh  628. 

Presumption  of  Consideration.  —  A 
share  of  the  proceeds  of  a  testator's 
estate  being  bequeathed  to  a  feme 
covert,  and  her  husband  having  as- 
signed the  same,  a  bill  is  filed  by  the 
assignee,  alleging  that  the  assignment 
was  in  consideration  of  $1,500;  the 
executor  and  the  feme  both  answer, 
but  do  not  deny  the  consideration  or 
call  for  proof  of  it;  and  the  deed  pur- 
ports to  be  for  the  said  consideration. 
Held,  it  seems  that,  there  being  no 
such  denial  or  call  for  proof,  the  deed 
is  prima  facie  evidence  of  the  allega- 
tion of  the  bill.  Browning  v.  Headley, 
2  Rob.  340. 

Notice  of  Consideration. — In  a  suit 
in  equity  the  plaintiff  calls  upon  the 
defendant,  as  assignee  of  a  bond,  to 
say.  whether  he  had  notice  of  the  con- 
sideration thereof,  when  he  received 
the  money  due  thereon;  and,  in  answer, 
he  says,  that  he  had  no  such  notice 
when  he  took  the  assignment.  Held, 
the  answer  is  not  to  be  considered  as 
admitting  notice  at  the  time  of  receiv- 
ing the  money.  Edgar  v.  Donnally,  2 
Munf.  387. 


Burden  of  Proof. — ^The  grantee  in  a 
deed  for  land,  which  is  absolute  on  its 
face,  but  in  truth  a  mortgage,  having 
sold  the  land,  and  taken  from  the  pur- 
chaser bonds  for  the  purchase  money, 
and  a  deed  of  trust  to  secure  the  same, 
and  then  having  transferred  the  bonds 
to  one  who  claims  to  be  the  assignee 
thereof  for  valuable  consideration,  but 
appears  to  have  taken  the  assignment 
under  circumstances  calculated  to 
throw  strong  suspicion  on  the  transac- 
tion; held,  it  is  incumbent  on  the 
assignee  to  prove  that  the  assignment 
was  for  value.  Breckenridge  v.  Auld, 
1  Rob.  148;  Barton  v.  Brent,  87  Va. 
385,  13  S.  E.  29. 

F.   NOTICE. 

Necessity  of  Notice.— The  debtor, 
before  notice  of  the  assignment  may, 
by  contract  with  his  creditors,  thor- 
oughly modify  the  legal  relation  sub- 
sisting between  them,  or  may  enter 
into  a  new  and  different  contract, 
which  shall  by  express  words,  con- 
stitute an  extinguishment  of  the  sub- 
sisting contract.  The  assignee  should 
be  diligent  in  giving  notice  to  the 
debtor,  that  he  might  know  his  real 
creditor;  for  without  such  notice,  the 
debtor  has  every  reason  to  consider 
the  payee  still  his  creditor,  and  any 
payment  made  to  the  payee,  or  new 
contract  expressly  entered  into  be- 
tween them  in  extinguishment  of  the 
note,  before  notice  of  the  assignment, 
is  in  contemplation  of  lav  a  payment 
of  the  note,  and  the  assignee  can  not 
recover  upon  it  as  against  the  payee, 
if  the  defendant  pleads  payment,  and 
files  with  his  plea  an  account  showing 
the  nature  of  the  payment  relied  upon. 
Huffmans  v.  Walker,  26  Gratt.  316,  317; 
Bantz  V.  Basnett.  12  W.  Va.  781. 

The  assignee  of  choses  in  action  not 
negotiable  takes  an  equitable  interest 
only,  and  until  notice,  he  has  no 
equity  against  the  debt  or  which  can 
be  recognized  and  protected  by  a  court 
of  law  or  equity.  Notice  of  the  assign- 
ment must  be  given  to  the  debtor  by 
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the  assignee  to  prevent  him  from  mak- 
ing payment  to  the  assignor,  and  until 
he  receives  notice  of  the  assignment, 
the  debtor  may  safely  make  payments 
to  the  original  creditor.  Davis  v. 
Miller,  14  Gratt.  12,  13;  Bantz  v.  Bas- 
nett,  12  W.  Va.  780. 

"Notice  need  not  be  actual.  On  that 
issue  he  may  be  concluded  by  proof  of 
facts,  sufficient  to  put  him  upon  in- 
quiry, and  the  evidence  may  cover  a 
wide  range."  Cochrane  v.  Hyre,  49 
W.  Va.  315,  38  S.  E.  554. 

As  between  Successive  Assignees. — 
It  is  unnecessary  to  give  notice  to  the 
debtor,  in  order  to  perfect  the  claim 
of  the  first  assignee  of  a  chose  in  ac- 
tion against  a  subsequent  assignee  of 
the  same  debt.  Tingle  v.  Fisher,  20 
W.  Va.  510. 

Reason  for  Rule. — Notice  need  not 
be  given  to  a  subsequent  assignee  of 
a  prior  assignment,  as  neither  of  the 
assignees  acquired  by  the  assignment 
a  legal,  but  only  an  equitable  title,  and 
the  maxim,  qui  prior  est  tempore  potior 
est  jure,  applies.  In  order  for  this 
maxim  to  apply,  however,  both  assign- 
ments must  be  valid,  and  the  equities 
equal.  Clarke  t),  Hogeman,  13  W.  Va. 
730. 

As  between  Debtor  and  Assignee. — 
But  to  acquire  a  perfect  title  to  a  fund 
it  is  essential  that  notice  of  the  as- 
signment be  given  to  the  debtor;  for, 
until  notice,  the  assignment  is  sub- 
ject to  all  the  equities  of  the  debtor 
against  the  assignor.  Switzer  v.  Noff- 
singer,  82  Va.  518;  Stebbins  v.  Bruce, 
80  Va.  389. 

F.  assigned  bond  of  $3,000,  secured 
on  land  to  B.  R.,  adm'r  of  B.,  not  by 
endorsement,  but  by  another  writing, 
assigrned  the  bond  to  D.  Suit  was 
brought  on  it  for  D.'s  benefit.  An  ar- 
rangement being  made  whereby  the 
amount  was  reduced  to  $2,000;  the 
suit  was  dismissed.  D.  had  never 
given  F.  or  the  obligors  notice  of  the 
assignment  to  him.  And  F.  paid  R., 
as  adm'r  of  B.,  the  $3,000  balance,  and 


took  a  reassignment  of  the  bond  to 
himself.  D.  knew  of  this  transaction 
and  apparently  acquiesced  in  it.   Later, 

D.  filed  his  bill  against  F.,  R.,  the  ob- 
ligors, the  trustee  and  others,  to  com- 
pel payment  of  the  said  balance  to 
himself.  Held,  his  suit  can  not  be  en- 
tertained. Dickenson  v.  Farley,  84  Va. 
240,  4  S.  E.  371. 

Contra. — Though  it  is  always  the 
best  and  safest  course  to  pursue  to 
give  notice  to  the  debtor  of  the  assign- 
ment, still  notice  is  not  at  all  material* 
and  the  assignment  is  good  without  it. 
Turk   V.    Skilcs,   45   W.   Va.   82,   30   S. 

E.  236;  Clarke  v.  Hogeman,  13  W.  Va. 
730. 

Legal  Effect  of  Notice  to  Obligor.— 
The  legal  effect  of  notice  to  the  obligor 
is  not  to  oblige  him  to  disclose  to  the 
assignee  the  defenses  he  may  have,  but 
to  preclude  him  from  setting  up  any 
additional  defense  he  may  thereafter 
acquire  against  the  assignor,  for  it 
has  been  held  repeatedly  that  the  stat- 
ute did  not  intend  to  abridge  the  rights 
of  the  obligor,  nor  to  enlarge  those  of 
the  assignee  beyond  suing  in  his  own 
name.  Stebbins  v.  Bruce,  80  Va.  400; 
Gordon  v.  Rixey,  76  Va.  704;  Norton 
V.  Rose,  2  Wash.  233;  Garland  v.  Riche- 
son,  4  Rand.  266;  Feazle  v,  Dillard,  5 
Leigh  30. 

After  a  bona  fide  assignment  of  a 
bond,  and  notice  thereof  to  the  obligor, 
the  latter  can  not  be  restrained  by  an 
attachment  in  chancery  at  the  suit  of 
a  creditor  of  the  obligee  from  paying 
the  debt  to  the  assignee,  notwithstand-  ' 
ing  the  subpoena  with  the  usual  en- 
dorsement by  the  clerk  was  served 
upon  him,  before  he  received  such  no- 
tice, and  afterwards  (but  before  he 
answered  the  bill)  the  court  made  an 
order  "restraining  him  from  paying  the 
debt  which  he  owed  the  defendant'* 
Tazewell  v.^  Barrett,  4  Hen.  &  M.  259. 

Set-Off  By  Debtor.— When,  in  a  suit 
upon  a  chose  in  action  brought  by  th« 
assignee  thereof,  the  debtor  pleads,  as 
a  set-off  thereto,  a  claim  against  the 
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assignor,  of  which  he  avers  himself  to 
be  a  purchaser  without  notice  of  the 
assignment,  such  set-off  will  not  be  al- 
lowed if  it  appears  that,  before  he  pur- 
chased the  claim,  the  defendant  had 
notice  of  the  assignment,  or  had  knowl- 
edge of  such  facts  as  were  sufficient  to 
have  put  him  upon  inquiry  as  to  it,  or 
abstained  from  inquiry  for  the  pur- 
pose of  avoiding  notice.  Cochrane  v. 
Hyre,  49  W.  Va.  315,  38  S.  E.  554. 

A  is  indebted  to  B  by  a  bond  pay- 
able January  1820,  which,  after  it  is 
due,  is  assigned  by  B.  to  C;  but  before 
notice  of  assignment,  A  becomes  surety 
for  B  in  a  bond  to  D  payable  February 
1822;  then  B  becomes  insolvent.  Held, 
A  is  entitled  in  equity  to  set  off  the 
amount  of  the  bond  in  which  he  is 
B's  surety  to  D,  though  not  yet  due 
(unless  he  is  indemnified  against  his 
suretyship),  against  his  own  bond  to 
B,  in  the  hands  of  C  his  assignee. 
Feazle  v.  Dillard,  5  Leigh  30. 

Notice  in  Case  of  Negotiable  and 
Nonnegotiable  Paper. — As  regards  no- 
tice there  is  a  material  distinction  be- 
tween a  negotiable  note,  and  choses  in 
action,  not  negotiable.  In  the  latter 
case  notice  must  be  given  by  the  as- 
signee to  the  debtor  of  the  assignment 
to  prevent  him  from  making  payment 
to  the  assignor,  for  without  such  no- 
tice, he  has  no  reason  to  presume  that 
the  original  creditor  is  not  still  his 
creditor,  and  payment  to  him  would 
be  according  to  his  contract,  and  in 
the  due  and  ordinary  course  of  busi- 
ness. As  the  assignee's  title  is  only 
equitable,  and  enforceable  in  the  name 
of  the  assignor,  until  notice,  he  has 
no  equity  against  the  debtor,  which 
can  be  recognized  and  protected  either 
by  a  court  of  law  or  equity.  But  if 
notice  were  required  in  case  of  nego- 
tiable instruments,  the  purpose  for 
which  they  were  created  would  be  de- 
feated and  frustrated,  as  free  circula- 
tion in  the  mercantile  world  is  essential 
to  the  transaction  of  business,  and  that 
is  the  office  that  these  notes  perform, 


and  that  is  what  they  were  designed  to 
do.  Choses  in  action,  not  being  de- 
signed for  circulation,  notice  by  the 
assignee  is  required  to  protect  him 
against  a  payment  to  the  original 
creditor.  Davis  v.  Miller,  14  Gratt  12, 
opinion  of  Moncure,  J. 

Payment  after  Notice — Injunction. — 
A  court  of  equity,  having  dissolved  an 
injunction  against  the  assignee  of  a 
bond,  because  the  payments,  for  which 
credits  are  claimed  by  the  complainant, 
were  made  to  the  obligee  after  notice 
of  the  assignment,  ought  further  to 
decree  that  the  obligee  (being  a  de- 
fendant to  the  bill)  do  repay  the  sum 
so  received  by  him,  so  soon  as  the 
complainant  shall  have  paid  the 
amount  of  the  judgment  to  the  as- 
signee. Roberts  v.  Jordans,  3  Munf. 
488. 

VII.  Effect  of  Assignment 

A.    ASSIGNEE    TAKES    SUBJECT 

TO  EQUITIES- 
1.    In  General. 

It  is  settled  law  that  the  assignee  of 
a  nonnegotiable  chose  in  action  takes 
it  subject  to  all  the  equities  of  the 
debtor  against  the  assignor  existing  at 
the  date  of  the  assignment;  or  which 
arise  after  the  assignment  and  before 
the  debtor  has  notice  of  it,  and  this 
is  so  though  the  assignee  has  taken  the 
assignment  for  value,  bona  £de,  and 
without  notice  of  the  equity.  But  the 
rule  was  not  intended  as  a  shelter  for 
fraud,  and  so  it  applies  only  where  the 
debtor  has  an  equity  of  relief  or 
ground  of  defence  based  on  honest 
transactions  between  himself  and  the 
assignor.  Picket  v.  Morris,  2  Wash. 
255;  Norton  v.  Rose,  2.  Wash.  233; 
Feazle  v.  Dillard,  5  Leigh  30;  Ethe- 
ridge  v,  Parker,  76  Va.  247;  Stebbins 
V.  Bruce,  80  Va.  397;  Commercial 
Bank  v.  Cabell,  96  Va.  552,  32  S.  E. 
53;  Thomas  v.  Linn,  40  W.  Va.  122,  20 
S.  E.  880;  Goff  V.  Miller,  41  W.  Va. 
683,  24  S.  E.  645;  Stoner  v.  Harris,  81 
Va.     456;      Overstreet     v.    Randolph, 
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Wythe  47;  Wayland  v.  Tucker,  4 
Gratt  267. 

No  assignment  of  a  judgment  will 
deprive  a  prior  endorser  of  any  rights 
and  equities  he  may  have  or  be  entitled 
to,  against  a  subsequent  endorser. 
Conaway  r.  Odbert,  2  W.  Va.  25. 

The  assignee  of  a  nonnegotiable  obli- 
gation can  take  no  rights  which  his  as- 
signor did  not  possess,  and  generally 
make  no  defense  he  could  not  make. 
Prim  V,  Mcintosh,  43  W.  Va.  790,  28 
S.  E.  742. 

A  bond  to  stay  execution  on  a  judg- 
ment was  assigned  for  value  received; 
without  notice  to  the  assignee  of  any 
equity  against  it;  and  after  dissolution 
of  an  injunction  to  the  judgment.  The 
security  in  said  bond,  who  was  also 
attorney  in  fact  for  the  principal  obli- 
gor, paid  it  off,  without  execution,  and 
without  any  particular  instruction  to 
do  so,  after  which,  the  chancellor  re- 
instated the  injunction.  It  was  held 
that  such  payment  by  the  attorney  in 
fact  was  a  waiver  of  the  equity  in  be- 
half of  the  principal,  who,  therefore, 
notwithstanding  the  reinstatement  of 
the  injunction,  was  not  entitled  to  re- 
cover back  the  money  paid.  Medley  v. 
Jones,  5  Munf.  98. 

Assignee  in  Same  Situation  as  As- 
signor.— The  assignee  of  a  bond  is  not 
in  a  better  situation  than  the  assignor, 
for  the  holder  can  only  sell  and  trans- 
fer such  interest  as  he  has.  Thomas 
V.  Linn,  40  W.  Va.  123,  20  S.  E.  880; 
Stockton  V.  Cook,  3  Munf.  68.  See 
also,  Meredith  v,  Salmon,  21  Gratt. 
762. 

A  debtor  of  the  bank  purchasing 
debts  due  from  the  bank  after  a  decree 
for  an  account,  is  only  entitled  to 
stand  in  the  shoes  of  his  assignor,  and 
receive  his  proportion  of  the  assets 
realized.  Finney  v.  Bennett,  27  Gratt. 
365. 

But  an  assignee  of  a  bond  taken  in 
payment  of  the  purchase  money  of 
land,  although  he  may  have  notice  of 
fraud  in  the  sale  of  the  land,  can  not 


be  placed  in  a  worse  condition  than 
his  assignor,  the  vendor,  with  refer- 
ence to  the  payment  of  such  purchase 
money.  Highland  v.  Highland,  5  W» 
Va.  63. 

In  Board  v,  Wilson,  34  W.  Va.  609, 
12  S.  E.  778,  it  is  held:  **The  assignee 
of  a  single  bill,  which  was  executed  for 
the  purchase  money  of  land,  has  the 
right  to  assert  and  enforce  the  vend- 
or's lien  in  a  court  of  equity,  when- 
ever such  vendor  would  be  entitled  to 
enforce  the  same."  See  also,  Poe  v, 
Paxton,  26  W.  Va.  607. 

Appropriation  of  Assets  by  Admin- 
istrator.— An  administrator  takes  a 
bond  to  himself  individually  for  a 
debt  due  to  his  intestate's  estate,  pay- 
able at  a  distant  day,  and  then  sells  this 
bond  at  a  discount  of  25  per  cent,  to 
an  assignee  who  knows  that  the  con- 
sideration of  the  bond  was  a  debt  due 
to  the  intestate's  estate,  but  is  in- 
formed, and  so  informed  as  to  justify 
him  in  believing,  that  the  administrator 
has  acquired  the  full  property  in  the 
bond  in  his  own  right.  Held,  this  is 
such  a  dealing  with  the  assets  of  the 
intestate's  estate,  such  a  concurrence 
of  the  assignee  with  the  administrator 
in  his  appropriation  of  the  assets  to  his 
own  use,  as  to  throw  the  burden  of 
proof  of  the  fairness  of  the  administra- 
tor's conduct  on  the  assignee;  and  if 
the  administrator  had  not  purchased 
the  claim  from  the  next  of  kin,  or  had 
not  made  such  advances  as  to  justify 
him  in  appropriating  it  to  himself,  the 
assignee  cannot,  in  equity,  avail  him- 
self of  the  transfer.  Fisher  v,  Bassett, 
9  Leigh  119. 

May  Be  in  Better  Condition. — It  will 
sometimes  happen  that  the  assignee 
will  get  a  better  title  than  the  assignor 
had,  by  the  operation  of  an  estoppel. 
Thus,  where  one  made  his  bond  to 
another  for  the  accommodation  of  the 
latter,  in  order  that  the  bond  might  be 
assigned  to  a  third  person,  to  raise 
money  for  the  obligee's  benefit,  the 
obligor  can  not,   in    a     suit    brought 
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iigarnst  him  by  the  assignee,  set  oflF  a 
note  for  the  same  amount  held  by  him 
against  the  assignor  and  executed  for 
the  very  purpose  of  being  used  as  a 
set-off,  since  this  would  be  a  fraud 
upon  the  assignee.  Etheridge  v. 
Parker,  76  Va.  247. 

Unpaid  Subscriptions. — The  assig^nor 
of  shares  of  stock  is  still  liable  for  un- 
paid subscriptions,  whether  the  in- 
stallments accrue  before  or  after  as- 
signment. Hamilton  v.  Glenn,  85  Va. 
901,  9  S.  E.  129. 

Where  a  stockholder  pays  the  debt 
of  the  corporation  and  takes  an  as- 
signment thereof  to  himself,  he  can 
not  revive  that  debt  by  assigning  it 
to  a  third  party.  "As  the  assignee 
stands  in  the  place  and  upon  the  rights 
of  the  assignor,  he  is  subject  to  what- 
ever defenses  may  be  made  against  the 
assignor.  The  assignee  takes  it  sub- 
ject to  antecedent  equities,  and  the 
assignee  must  allow  all  just  discounts 
against  the  assignor/'  Hardy  v.  Nor- 
folk Mfg.  Co.,  80  Va.  404. 

Equities  Must  Be  Clearly  Estab- 
lished.— Although  the  assignee  of  a 
bond,  with  or  without  notice,  takes  it 
subject  to  all  the  equities  of  the  ob- 
ligor, yet  such  equity  must  be  clearly 
and  manifestly  established  by  proof, 
before  it  shall  affect  an  assignee  with- 
out notice;  especially  if  the  obligor, 
after  the  assignment,  promises  pay- 
ment of  the  full  amount  of  the  bond 
to  the  assignee.  Mayo  v.  Giles,  1 
Munf.  533. 

What  Equities  May  Be  Pleaded.— 
^'The  action  brought  in  the  name  of  the 
assignor  for  the  benefit  of  the  assignee 
is  open  to  all  equitable  defenses,  but 
only  to  those  which  are  equitable;  that 
is,  the  debtor  may  make  all  defenses 
which  he  might  have  made  if  the  suit 
was  for  the  benefit  of  the  assignor,  as 
well  as  in  his  name,  provided  these  de- 
fenses rest  upon  honest  transactions, 
which  took  place  between  the  debtor 
and  the  assignor  before  the  assignment, 
or  after  the  assignment,  and  before  the 


debtor  had  notice  or  knowledge  of  it. 
The  same  rule  holds  as  to  the  equities 
existing  between  an  assignor  and  his 
assignee  in  respect  to  a  chose  in  action 
held  for  value  and  without  notice  by 
a  subsequent  assignee.  The  latter 
takes  the  exact  position  of  his  vendor 
(assignor),"  etc.  Prim  v.  Mcintosh, 
43  W.  Va.  790,  28  S.  E.  743. 

Purchase  Money  Bonds.—The  as- 
signee of  a  purchase  money  bond 
secured  by  a  vendor's  lien,  has  all  the 
equities  of  the  obligor  against  the  as- 
signor. Russell  V.  Randolph,  26  Gratt. 
705. 

Set-OfFs. — N.  holding  bonds  of  C. 
for  $4,000  payable  at  a  future  day,  as- 
signs them  to  M.  ind  B.  and  then 
becomes  insolvent;  S.  holds  a  bond  of 
N.  to  him  for  $2,247  on  demand;  after 
N.'s  assignment  of  C.*s  bonds  to  M. 
and  B.  but  before  C.  has  notice  of  such 
assignment,  an  agreement  is  made 
between  S.  and  C.  whereby  S.  assigns 
N.'s  bond  held  by  him  to  C.  and  C. 
gives  his  note  to  S.  to  pay  him  the 
amount  thereof,  six  months  after  the 
date  when  C.'s  bonds  to  N.  assigned 
to  M.  and  B.  were  to  fall  due;  at  the 
time  of  this  agreement  between  S.  and 
C.  they  were  both  apprised  of  N.'s  in- 
solvency, and  their  purpose  was  to 
save  to  S.  the  debt  which  N.  owed 
him,  if  by  this  means  it  could  be  saved; 
and  it  was  understood  between  them, 
that  if  S.'s  assignment  of  N.'s  bond  to 
C.  should  turn  out  not  to  be  a  legal 
one,  or  if  by  reason  of  any  law  un- 
known to  either  party,  C.  should  be 
unable  to  set  off  N.'s  bond  assigned 
him  by  S.  against  his  own  bonds  to 
N.  assigned  to  M.  and  B.  then  neither 
C.  should  have  recourse  against  S.  on 
his  contract  of  assignment,  nor  S.  have 
recourse  against  C.  on  his  note  for  the 
contents  of  N.'s  bond  assigned  by  S. 
to  him  in  an  action  by  M.  and  B. 
against  C.  on  his  bonds  to  N.  as- 
signed by  N.  to  them;  held,  C.  is  en- 
titled to  set  off  N.'s  bond  to  S.  assigned 
by  S.  to  C  Clopton  v.  Morris,  6 
Leigh  278. 
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**In  every  action  by  the  assignee  of 
a  bond,  the  defendant  is  allowed  to 
avail  himself,  by  way  of  discount,  of 
every  right  acquired  before  notice  of 
the  assignment,  in  the  same  manner, 
and  to  the  same  extent,  as  if  the  bond 
had  not  been  assigned,  and  as  if  the 
action  had  been  in  the  name  and  for 
the  benefit  of  the  obligee."  Cloptonz/. 
Morris,  6  Leigh  278. 
2.  Latent  Equities  of  Third  Persons. 

Though  it  is  well  settled  that  the 
assignee  of  a  bond  takes  it  subject  to 
any  equity  of  the  obligor,  that  attached 
to  it  in  the  hands  of  the  obligee,  still 
he  does  not  take  it  subject  to  any 
equity  of  a  third  person  not  party  to 
the  bond,  of  which  he  has  no  notice. 
Moore  v,  Holcombe,  3  Leigh  597; 
Hunter  i),  Lawrence,  11  Gratt.  Ill; 
Broadus  v.  Rosson,  3  Lcigk  12;  Stoner 
V,  Harris,  81  Va.  456. 

An  obligor  unfairly  dealt  with  in  the 
purchase  of  a  slave  may  be  discharged 
from  his  obligation  against  the  seller, 
but  not  against  an  assignee  for  value 
without  notice  of  the  unfairness. 
Overstreet  v.   Randolph,  Wythe  47. 

Private  Agreement. — One  who  lends 
his  credit  to  another  in  the  form  of  a 
note,  to  be  sold  to  raise  funds,  can  not 
set  up  against  the  assignee  of  that 
note,  any  private  agreement  unknown 
to  the  assignee,  as  a  defense  to  the 
payment  of  that  note.  Etheridge  v. 
Parker,   76   Va.    252. 

Secret  Liens. — An  assignee  cannot 
be  aflfected  by  a  latent  equity  in  the 
hands  of  a  third  person  of  which  he 
has  no  notice,  and  a  secret  implied 
lien  can  not  be  set  up  against  a  bona 
fide  assignee  of  the  bonds.  Gordon  v. 
Rixey,  76  Va.  704;  Moore  v.  Holcombe, 
3  Leigh  597. 

The  right  of  a  bona  fide  assignee, 
for  valuable  consideration,  of  a  note 
negotiable  at  the  bank  of  Virginia,  to 
recover  against  the  maker  and  in- 
dorsers  of  such  a  note,  is  not  to  be  af- 
fected by  any  equity,  of  which  he  had 
no  notice  when  he  received  it.  Mc- 
Niel  V.  Baird,  6  Munf.  316. 


B.   ASSIGNMENT  OF  THE  CHOSEN 
CARRIES  THE  SECURITY. 

It  is  a  well  settled  principle  of  law* 
that  the  assignment  of  a  chose  in  ac- 
tion or  a  debt,  by  force  of  law  as  aft 
incident  thereto,  carries  the  deed  of 
trust  or  mortgage  which  secures  the 
debt.  The  same  principles  apply  to 
the  vendor's  lien,  resulting  from  the 
retention  of  the  legal  title.  Of  course 
the  above  rule  applies  only  in  the  ab- 
sence of  any  express  stipulation  to  the 
contrary,  or  a  fair  and  reasonable  im- 
plication that  the  benefit  of  the  lien 
was  not  to  pass.  Tingle  v.  Fisher,  20 
W.  Va.  506;  Gwathmeys  v.  Ragland^ 
1  Rand.  466;  Gregg  v.  Sloan,  76  Va. 
499;  McClintic  v.  Wise,  25  Gratt.  448; 
Stimpson  v.  Bishop,  82  Va.  200;  Ma- 
chir  V.  Sehon,  14  W.  Va.  777;  Camden 
V,  Alkire,  24  W.  Va.  6«0;  James  v. 
Burbridge,  33  W.  Va.  276,  10  S.  E. 
397;  Grubbs  v.  Wysors,  32  Gratt.  127, 
131;  Thomas  v,  Linn,  40  W.  Va.  122, 
20  S.  E.  878;  Jenkins  v.  Hawkins,  34 
W.  Va.  799,  12  S.  E.  1090;  Switzer  v, 
Noffsinger,  82  Va.   518. 

Assignment  of  Bond  Carries  Trust 
Deed. — ^The  assignment  of  a  bond  car- 
ries with  it  the  trust  deed  and  vendor's 
lien  on  the  property  securing  the  bond. 
Lightfoot  V.  Green,  91  Va.  513,  22  S. 
E.  242;  Jenkins  v.  Hawkins,  34  W.  Va. 
799,  12  S.  E.  1090;  Schofield  v.  Cox,  a 
Gratt.   533. 

Assignment  of  Note  Carries  the 
Security. — The  assignment  of  a  pur- 
chase money  note  carries  with  it  the 
lien  given  in  security  thereof.  Briggs 
V.  Enslow,  44  W.  Va.  499,  29  S.  E. 
1008. 

Assignment  of  Note  Carries  Reme- 
dies.— The  assignment  of  a  promissory 
note,  carries  with  it  all  the  remedies 
of  the  assignor,  including  the  right  to 
attack  a  fraudulent  conveyance,  be-^ 
cause  "when  choses  in  action  could 
not  be  assigned,  because  to  allow  their 
assignment  tended  to  beget  mainte- 
nane  and  champerty,  there  may  have 
been  something  in  the  contention  of 
the  appellants  that  the  assignment  o£ 
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the  notes  to  the  plaintiff  did  not  carry 
with  it  the  right  to  attack  the  fraudu- 
lent conveyance,  though  equity  limited 
the  restriction  long  ago;  but  many, 
many  years  ago,  the  Virginia  legis- 
lature made  debts  assignable,  and  the 
law  is  well  settled  that  the  assignee 
can  sue  in  his  own  name,  or  he  can 
sue  in  the  name  of  the  assignor,  with- 
out power  in  the  assignor  to  prevent 
him."  Billingsley  v.  Clelland,  41  W. 
Va.  234,  23  S.  E.  820. 

The  better  rule  seems  to  be,  how- 
ever, that  the  assignment  of  a  prom- 
issory note  carries  with  it  all  the 
remedies  of  the  assignor,  including  the 
right  to  successfully  attack  a  fraudu- 
lent conveyance,  and  if  the  assignor 
was  not  entitled  to  such  remedy  he 
could  not  transfer  such  right  by  as- 
signment. Prim  V.  Mcintosh,  43  W. 
Va.  790,  28  S.  E.  742. 

Assignment  of  the  Debt  Carries 
Lien. — When  the  debt  is  assigned  to 
a  third  person,  the  assignment  carries 
with  it  the  lien,  which  is  a  mere  inci- 
dent to  the  debt.  Gordon  v,  Rixey, 
76  Va.  694. 

Assignment  "without  Recourse." — 
Upon  the  question  whether  the  vend- 
or's implied  equitable  lien  for  pur- 
chase money  would  pass  by  an  assign- 
ment of  the  debt,  the  authorities  are 
conflicting;  although  some  of  the  cases 
decidje  that  an  assignment  of  the  debt, 
even  without  recourse,  carries  with  it 
this  lien,  like  any  other  lien;  but  the 
majority  of  the  cases,  if  not  the  weight 
of  authority,  seems  to  be  decidedly  the 
other  way;  at  least  unless  it  appears 
that  the  assignor  intended  to  assign  the 
lien  as  well  as  the  debt;  in  which  case 
it  seems  that  both  would  pass  to  the 
assignee,  even  though  the  assignment 
were  without  recourse  to  the  assignor." 
When,  however,  the  assignment  is  not 
without  recourse,  the  weight  of  au- 
thority is  that  the  lien  continues  in 
full  force  notwithstanding  the  assign- 
ment, and  passes  thereby  to  the  as- 
signee.    Mayo  V,  Carrington,  19  Gratt. 


120.     See  Jenkins  v.  Hawkins,  34   W. 
Va.  799,  12  S.  E.  1090. 

If  a  vendor  of  land,  retaining  the 
title,  assigns  one  of  the  bonds  given 
for  the  purchase  money,  and  brings 
his  ejectment  against  the  purchaser, 
and  recovers  the  possession,  he  re- 
covers in  subordination  to  the  assignee. 
The  assignee  by  the  assignment  having 
acquired  the  benefit  of  the  lien,  what- 
ever it  may  be,  is  entitled  to  all  the 
remedies  of  the  vendor  to  enforce  it. 
He  can  not  be  deprived  of  any  of 
these  remedies  by  any  act  of  the 
vendor.  If  the  bond  in  the  hands  of 
the  assignee  is  not  paid,  he  may  go 
into  a  court  of  equity  to  enforce  the 
lien.     McClintic  v.  Wise,  25  Gratt.  459. 

Assignment  of  a  Mortgage. — Since 
the  possession  of  the  mortgagor,  con- 
tinuing by  the  mortgagee's  permission, 
is  to  be  considered  as  the  possession 
of  the  mortgagee,  it  follows  that  where 
the  latter  could  recover  in  ejectment, 
his  deed  assigning  the  mortgage  will 
enable  the  assignee  to  recover  in  like 
manner.  Chapman  v,  Armistead,  4 
Munf.  382. 

Conveyance  by  mortgagee  is  an  as- 
signment of  the  mortgage,  and  passes 
mortgagee's  interest.  Turk  v.  Skiles, 
45  W.  Va.  82,  30  S.   E.  234. 

Assignment  of  Debt  without  Mort- 
gage.— As  the  debt  is  the  principal 
thing,  and  an  assignment  of  it  carries 
with  it  the  mortgage,  therefore  so  long 
as  a  recovery  on  the  note  or  bond 
given  for  the  debt  is  not  barred,  the 
right  to  enforce  the  lien  of  it  created 
by  the  mortgage  or  trust  deed  on  the 
land  continues  and  may  be  enforced  by 
suit  in  equity,  a  mortgage  being  re- 
garded merely  as  a  security  for  the 
debt.  Camden  v.  Alkire,  24  W.  Va. 
680;    Hale  v.   Pack,   10  W.   Va.   145. 

Assignee  of  a  Vendor's  Lien. — An 
assignor  of  a  chose  in  action,  secured 
by  a  vendor's  lien  reserved  on  real 
estate,  cannot  sue  in  equity  to  enforce 
the  lien  for  the  benefit  of  his  assignee. 
The  assignee  of  a  vendor's  lien  is  an 
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assignee  of  a  mere  chose  in  action, 
and  the  assignm<int  carries  no  interest 
in  the  land  upon  which  the  debt  is 
secured.  Penn  v,  Hearon,  94  Va.  773, 
27  S.  E.  599. 

Mutual  Assurance  Society. — If  build- 
ings insured  in  the  Mutual  Assurance 
Society  against  fire,  are  mortgaged,  the 
policy  of  insurance  is  ipso  facto  as- 
signed to  the  mortgagee,  for  it  is  a 
covenant  real,  running  with,  and 
entered  into,  for  the  purpose  of  up- 
holding the  estate.  Farmers'  Bank  v. 
Mut.,  etc..  Society,  4  Leigh  69. 

Question  of  Intention. — Where,  upon 
the  question  of  whether  the  assign- 
ment of  a  bond  secured  by  a  deed  of 
trust  to  the  trustee  was  intended  by 
the  payee  to  pass  the  ownership  of 
the  bond,  the  evidence  is  conflicting, 
the  decree  of  the  circuit  court  will  be 
affirmed.  Ayers  v.  Wells,  1  Va.  Dec.  692. 

Conflict  of  Laws — Compulsory  and 
Voluntary  Assignments. — ^The  general 
rule  is  well  established  that  a  bona 
fide  and  voluntary  assignment  of  per- 
sonal property  and  choses  in  action 
wherever  situated  or  found  pass  to 
the  assignee  at  the  time  of  the  assign- 
ment, and  so  will  have  priority  over 
subsequent  liens,  although  neither 
such  liens  nor  the  debtors  (in  case  of 
chose  in  action),  had  notice  of  the 
assignment  at  the  time  the  lien  was 
created,  unless  it  comes  in  conflict 
with  some  positive  or  customary  law 
of  the  state  or  place  where  such  prop- 
erty or  choses  in  action  may  be  lo- 
cated or  found.  But  it  is  equally  well 
established  that  coercive  and  involun- 
tary assignments  do  not  operate  beyond 
the  territory  and  jurisdiction  of  the 
state  or  sovereign  under  whose  laws 
such  compulsory  assignment  was 
made.  Bank  v.  Gettinger,  3  W.  Va. 
316;   Harrison  v.  Bank,  9  W.  Va.  431. 

C.   RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

1.    Rights    of    Assignor    after   Assign- 
ment. 
The  assignor  of  a  judgment,  or  the 


claim  on  which  it  is  founded,  upon 
which  judgment  was  recovered,  has 
no  control  over  it,  nor  of  an  execution 
issued  thereon,  taken  out  by  the  as- 
signee, after  a  valid  assignment  is  once 
made  of  it,  and  the  assignor  has  no 
further  interest  in  the  claim;  and  of 
course  no  subsequent  assignment  of 
the  judgment,  recovered  on  such  claim, 
can  give  any  right  to  such  subsequent 
assignee.  In  other  words,  after  an 
absolute  bona  fide  assignment  for 
valuable  consideration  of  all  the  as- 
signor's interest  in  a  chose  in  action, 
the  assignor's  control  over  it  ceases 
immediately.  Clarke  v.  Hogeman,  13 
W.  Va.  718;  Mackie  v.  Davis,  2  Wash. 
230. 

Assignor  Can  Not  Interfere  with 
Suit. — "And  now,  in  all  cases,  the  courts 
of  law  in  Engalnd  protect  the  rights 
of  an  assignee,  suing  in  the  name  of 
the  assignor,  so  far  as  not  to  permit 
the  assignor  to  dismiss  the  suit  or  re- 
lease the  action."  Garland  v.  Richeson, 
4  Rand.  266,  opinion  of  Green,  J. 

2.  Assignee  May  Sue  for  Specific  Per- 

formance. 
The  assignee  for  value  of  a  note 
given  for  the  purchase  money  of  land, 
may  maintain  a  suit  against  his  as- 
signor, the  vendor  and  the  vendee,  for 
a  specific  performance  of  the  contract, 
in  a  case  proper  for  such  relief,  for 
his  benefit;  and  obtain  satisfaction  of 
the  amount  due  him  by  subjecting  the 
land  to  sale  for  the  payment  thereof. 
Hanna  v,  Wilson,  3  Gratt.  243.  See 
the  title  SPECIFIC  PERFORM- 
ANCE. 

3.  Assignee  May  Make  Same  Defenses 

as  Assignor. 
"An  assignee  of  a  note  is  privy  in 
estate  to  the  assignor  as  much  as  the 
alienee  or  vendee  in  sales  of  land;  and 
if  a  vendee  of  land  is  entitled  to  pro- 
tect his  estate  against  a  claim  against 
his  vendor  sought  to  be  enforced 
apainst  the  land,  so  is  such  assignee. 
Often  the  one  owing  the  set-off  is  not 
a  party,  so  as  to  allow  him  to  plead; 
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and,  if  the  assignee  can  not  plead  it, 
his  estate  in  the  note  is  lost.  And 
even  when  the  one  entitled  to  plead  is 
a  party,  his  nonaction  or  collusion  will 
not  be  allowed  to  defeat  his  assignee's 
right  any  more  than  his  receipt  of 
payment,  or  declaration,  or  other  act 
after  assignment  will  do  so.  The  law 
gives  the  assignee  right  to  use  the 
name  of  the  assignor,  whether  the 
latter  is  willing  or  not,  in  a  suit  to 
recover  the  debt,  and  so  it  ought  to 
allow  the  assignee  the  use  of  any  de- 
fense against  a  claim  which  would 
destroy  the  assignee's  property  in  the 
note  assigned."  Walker  v.  Burgess, 
44  W.  Va.  399,  30  S.  E.  99. 

4.  Warranties  of  Validity  by  Assignor. 

By  an  assignment  of  a  judgment, 
even  though  it  be  without  recourse,  the 
assignor  warrants  that  it  is  what  it 
purports  to  be,  that  he  has  done  and 
will  do  nothing  to  prevent  the  assignee 
from  collecting  it,  and  that  it  has  not 
been  paid;  but  he  is  not  answerable 
for  the  insolvency  of  the  judgment 
debtor.  The  term  "without  recourse" 
does  not  relieve  the  transaction  of  such 
implied  warranty.  Findley  v.  Smith, 
42  W.  Va.   299,  26   S.   E.  370. 

Assignment  of  Invalid  Claim— Stat- 
ute of  Limitations.— Where  there  is  an 
assignment  of  an  invalid  county  order, 
there  is  a  breach  at  once  of  the  im- 
plied warranty  that  it  is  a  valid  sub- 
sisting debt,  and  the  right  of  action 
accrues  immediately  to  the  assignee  to 
recover  back  the  money  paid  by  an 
action  for  money  had  and  received. 
The  statute  of  limitations  in  such  case 
is  five  years,  and  it  begins  to  run  from 
the  date  of  the  breach  of  such  implied 
warranty  of  the  validity  of  the  instru- 
ment assigned,  unless  something  ap- 
pears to  avoid  the  commencement  of 
the  running  of  the  statute  at  that  date, 
but  ignorance  or  neglect  of  one's  right 
will  not  avoid  its  running,  unless  such 
ignorance  or  neglect  was  due  to  the 
conduct  of  the  assignor.  Merchants* 
Nat    Bank   v.    Spates,   41    W.    Va.    27, 


23  S.  E.  682;  Merchants'  Nat.  Bank  v, 
Williams,  41  W.  Va.  37,  23  S.  E.  685. 

Forged  Instruments. — Where  an 
agreement  under  seal  for  the  convey- 
ance of  land  was  assigned  without  re- 
course, accompanied  by  the  delivery 
of  a  paper  purporting  to  be  a  grant, 
together  with  certificates  as  to  title, 
which  papers  proved  to  be  forgeries,  it 
was  held  that  the  assigrnor  was  not 
liable,  there  being  no  proof  of  fraud 
or  knowledge  of  fraud  on  his  part. 
Crawford  v.  M'Donald,  2  Hen.  &  M. 
189.  See  Jameson  v.  Deshields,  3 
Gratt.  4. 

Warranty  of  Debtor's  Insolvency. — 
It  is  well  settled  that  the  obligation  of 
the  assignor  is  that  he  warrants  the 
solvency  of  the  debtor  and  the  exist- 
ence and  justice  of  the  debt.  Upon 
the  assignee  using  or  exercising  due 
diligence  to  collect  the  debt,  and  fail- 
ing, because  of  the  inability  of  the 
debtor  to  pay,  or  because  the  debtor 
shows  that  he  ought  not,  in  law,  to 
be  required  to  pay  the  same,  and  thus 
defeats  a  recovery,  then  the  law  raises 
an  implied  promise,  on  the  part  of  the 
assignor,  to  repay  the  price  which  he 
received  for  it.  A  suit,  however,  is 
not  always  necessary  to  fentitle  the 
assignee  to  recover  back  the  money 
paid  upon  the  assignment,  but  he  must 
show  that  a  suit  would  be  unproduc- 
tive of  good,  and  that  the  assignor  has 
suffered  no  loss  for  want  of  such  suit; 
such  as  the  notorious  insolvency  of 
the  debtor  or  some  reason  why  a  judg- 
ment could  not  be  had.  Slifer  v, 
Howell,  9  W.  Va.  397. 

Implied  Warranties. — Where  a  non- 
negotiable  note  is  assigned,  calling  for 
the  payment  of  money,  the  assignor, 
by  writing  his  name  across  the  back 
and  delivering  it,  warrants  by  implica- 
tion, unless  it  is  otherwise  agreed,  that 
it  is  a  valid  and  subsisting  debt,  that 
the    maker    of   the    instrument    is    sol- 

!  vent,  or  will  be  when  the  claim  falls 
due,   and   his   right   to    assign.      Mer- 

I  chants'  Nat.  Bank  v.  Spates,  41  W.  Va. 
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27,  23  S  .E.  681;  Merchants'  Nat.  Bank 
V.  Williams,  41  W.  Va.  37,  23  S.  E. 
685. 

5.   Right  to  Go  against  Assignor, 
a.    In  General. 

In  the  absence  of  proof  of  an  ex- 
press agreement  to  the  contrary,  the 
assignment  of  a  bond  imports  a  guar- 
antee that  the  assignee  shall  receive 
the  full  amount  of  the  bond  from  the 
obligor  (when  the  money  paid  for  the 
assignment  was  the  face  value  of  the 
bond),  and  further  imports  the  right 
of  the  assignee  to  resort  to  the  as- 
signor for  any  part  thereof  which  he 
shall  fail  to  collect  from  the  obligor 
with  the  exercise  of  due  diligence. 
Peay  v.  Morrison,  10  Gratt.  149; 
Thomas  v.  Linn,  40  W.  Va.  122,  20  S. 
E.  878;  Jenkins  v,  Hawkins,  34  W.  Va. 
799,  12  S.  E.  1091. 

Implied  Promise  by  Assignor. — The 
law  raises  an  implied  promise  by  the 
assignor  to  the  assignee,  that  if  the 
assignee  (using  due  diligence),  fails  to 
recover  of  the  obligor  or  maker,  the 
assignor  will  repay  him  the  considera- 
tion which  he  received  for  the  paper. 
This  implied  promise,  however,  is  de- 
cided to  extend  only  to  the  immediate 
assignee,  and  to  give  to  no  other  a 
right  of  action  against  the  assignor, 
so  that  no  other  assignee  could  sue  a 
remote  assignor.  Caton  v.  Lenox,  5 
Rand.  42. 

Undertaking  of  Assignor. — In  a  note 
by  the  editor  (appended  to  Long  v. 
Pence,  93  Va.  584,  25  S.  E.  593),  in  2 
Va.  Law  Reg.  612,  it  is  said:  "The 
assignor  is  not  bound  by  the  note  or 
by  his  assignment  of  it,  in  the  absence 
of  a  special  agreement  to  that  effect, 
to  pay  it,  as  in  the  case  of  the  endorser 
of  a  negotiable  note.  His  undertaking 
is  to  refund  or  repay  the  value  of  the 
consideration  he  has  received  for  the 
assignment,  if  the  assignee,  by  the 
exercise  of  due  diligence,  can  not  re- 
cover the  debt  assigned.  The  implied 
contract  between  the  assignor  and  as- 
signee of  a  nonnegotiable  note  is  differ- 


ent and  quite  distinct  from  the  contract 
between  the  maker  and  payee  of  such 
note;  hence  the  waiver  of  exemption 
as  to  the  obligation  of  the  note  does 
not  embrace  the  obligation  arising  out 
of  the  assignment.  This  was  decided 
by  the  court.  The  same  rule  would 
apply  to  the  assignment  of  a  bond  or 
any,  other  nonnegotiable  instrument 
The  distinction  pointed  out  is  of  much 
importance    in   business    transactions." 

Covenant  against  Liability. — A  bond 
may  be  assigned  in  general  terms  with 
a  verbal  agreement  that  the  assignor 
shall  not  be  responsible;  and,  there- 
upon, he  will  not  be  responsible  even 
to  a  subsequent  assignee  having  notice 
of  such  agreement.  Stubbs  v.  Bur- 
well,  2  Hen.  &  M.  536. 

But  in  the  absence  of  an  express 
stipulation  to  the  contrary,  the  assign- 
or's liability  is  the  same  whether  the 
assignment  be  general  or  special. 
Goodall  V.  Stuart,  2  Hen.  &  M.  105. 

Assignment  without  Recourse. — ^An 
assignment  without  recourse  of  a  bond 
exempts  the  assignor  from  all  liability 
by  reason  of  the  insolvency  of  the 
obligor,  and  if  the  bond  is  genuine 
and  the  amount  of  money  it  calls  for 
was  owing  and  unpaid  at  the  time  of 
the  assignment,  the  assignee  is  not  en- 
titled to  recover  the  bond  by  reason 
of  any  failure  or  inability  on  his  part 
to  make  the  money.  He  takes  upon 
himself  all  risk  of  collecting  the 
money,  providing  it  was  in  fact  what 
it  seemed  to  be,  a  genuine,  valid,  sub- 
sisting debt.  Houston  v.  McNeer,  40 
W.  Va.  365,  22  S.  E.  80;  McSmithee 
V,  Feamster,  4  W.  Va.  673. 

A.  holding  a  bond  executed  by  B.  to 

C.  contracts  to  transfer  this  bond  to 

D.  for  valuable  consideration,  and  to 
procure  C.'s  assignment  thereof  to  D. 
without  any  responsibility  of  or  re- 
course against  A.  whatever;  C.  at  A.'s 
instance  accordingly  assigns  the  bond 
to  D.  who  assigns  it  to  another,  who 
brings  a  suit  against  the  obligors  on 
the  bond,  in  which  it  appears  that  the 
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bond  had  been  discharged  by  payment, 
before  it  was  assigned  to  D.  upon  which 
D.  pays  the  amount  to  his  assignee; 
C,  who  had  made  the  assignment  of 
the  bond  at  A/s  instance  to  D.,  be- 
comes insolvent;  in  an  action  by  D. 
against  A.  to  recover  the  amount  of 
him,  it  seems  the  contract  that  the 
bond  should  be  assigned  by  C.  to  D. 
without  recourse  against  A.  did  not 
exonerate  A.  from  liability  to  D.  in 
the  case  which  actually  occurred,  of 
the  bond  being  paid  off  and  discharged 
at  the  time  of  the  contract.  Mays  v. 
Callison,  6  Lei:::h  230. 

Fraud  by  As  ijfnor. — Where  a  bond 
was  assigned  without  recourse,  and  the 
assignee  sued  to  recover  his  money 
back,  on  the  ground  of  fraudulent  rep- 
resentation, it  was  held  that  to  avoid 
such  contract  the  representation  must 
be  of  a  material  fact  and  be  false  within 
the  knowledge  of  the  assignor,  and  be 
made  with  intent  on  his  part  that  the 
assignee  should  act  upon  it,  and  the 
assignee  must  have,  in  ignorance  of 
its  falsity,  relied  upon  it  and  been 
thereby  misled  to  his  injury  and  dam- 
age. Houston  V.  McNeer,  40  W.  Va. 
365,  22  S.  E.  80. 

One  who,  knowing  an  obligation  to 
be  void  for  usury,  transfers  it,  with- 
out disclosing  the  defect,  is  guilty  of 
a  deceit  which  renders  him  liable  to 
the  transferee.  Fant  r.  Fant,  17  Gratt. 
11. 

Proof  of  Fraud. — A  subsequent  as- 
signee, who  asserts  that  he  took  his 
assignment  for  value,  without  notice 
of  the  prior  assignment,  and,  more- 
over, charges  the  previous  assignment 
with  being  fraudulent,  is,  of  course, 
bound  to  prove  it,  as  it  is  his  own 
case.    Daily  v.  Warren,  80  Va.  512. 

Taking  a  Forthcoming  Bond. — The 
taking  of  a  forthcoming  bond,  on  a 
judgment  and  execution  against  the 
obligor  of  an  assigned  bond,  is  not 
such  a  satisfaction  of  the  judgment,  as 
will  preclude  the  assignees  from  having 
recourse  against  the  assignors.  Smith 
V.  Triplett,  4  Leigh  590. 


Grounds  for  Recovery  When  Con- 
sideration Fails. — In  an  action  by  an 
assignee  against  his  assignor  he  is  en- 
titled to  recover,  not  on  the  ground  of 
the  assignment,  for  the  transferror  of 
the  bond  is  equally  liable  by  sale  of 
the  bond,  even  without  assignment,  but 
on  the  principles  of  natural  justice  that 
if  a  man  buys  of  another  that  which 
afterwards  turns  out  to  be  worthless, 
he  is  bound  to  refund  the  price.  The 
consideration  having  failed,  he  must 
pay  back  the  money.  Hence,  the  as- 
signor is  never  liable  for  more  than 
the  price  paid  by  the  assignee  for  the 
bond,  with  interest  and  the  cost  sus- 
tained in  prosecuting  the  obligor. 
Moreover,  the  assignee  who  sues,  the 
remote  assignor  can  recover  from  him 
only  so  much  as  he  has  received  from 
his  immediate  assignee.  Goflf  v. 
Miller,  41  W.  Va.  683,  24  S.  E.  644; 
Whitworth  v.  Adams,  5  Rand.  377. 

Consideration  for  Assignment — 
Measure  of  Recovery. — ^The  assignee's 
right  of  recourse  upon  the  assignor 
rests  upon  the  ground  that  there  was 
a  valuable  consideration  for  the  assign- 
ment. In  all  cases,  however,  the  act- 
ual consideration  may  be  shown,  and 
this  constitutes  the  measure  of  recov- 
ery by  the  assignee  against  the  as- 
signor. Welsh  V.  Ebersole,  75  Va.  651; 
Mackie  v.  Davis,  2  Wash.  219;  Thomas 
V.  Linn,  40  W.  Va.  122,  20  S.  E.  878. 

Where  there  is  no  proof  of  the  con- 
sideration for  an  assignment,  the 
measure  of  damages  recoverable  on  re- 
course against  the  assignor  is  the 
value  of  the  thing  assigned.  Barley  v. 
Layman,  79  Va.  518. 

Extent  of  Assignor's  Liability. — "As 
to  the  extent  of  the  assignor's  liability, 
I  think  it  can  only  reach  the  sum  act- 
ually received,  in  case  the  obligor  is 
able  to  prove  it.  If  he  can  not  do  this, 
it  is  sufficient  to  be  presumed  that  he 
received  an  equal  sum  with  that  due 
on  the  bond.  If  incautiously,  the  con- 
sideration actually  received  be  not 
stated  in  the  assignment,  and  it  can 
not   otherwise   be   proved,   a   court  of 
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•equity  is  open  to  the  assignor,  and  he 
may  there  seek  a  discovery  of  that 
fact."  Per  Carrington,  J.,  in  Mackie 
■V.  Davis,  2  Wash.  231. 

An  assignment  of  a  chose  as  collat- 
•eral  security  for  a  debt  will  enable  the 
assignee  to  recover  from  the  debtor 
the  whole  liability  under  it,  though,  as 
between  the  assignor  and  assignee,  part 
•of  it  may  belong,  after  recovery,  to 
the  assignor.  Bentley  v,  Ins.  Co.,  40 
W.  Va.  729,  23  S.  E.  584. 

Consideration  Must  Be  Alleged.— 
Where  the  plaintiff  is  only  entitled  to 
recover  from  a  defendant  the  consid- 
eration received  by  him  from  his  im- 
mediate assignee,  then  it  is  necessary 
for  him  to  allege  in  his  complaint  the 
consideration  for  the  assignment,  oth- 
•erwise  the  complaint  is  to  be  rejected 
as  insufficient.  GoflF  v.  Miller,  41  W. 
Va.  683,  24  S.  E.  643;  Hall  v.  Smith,  3 
Munf.  550. 

Presumption  of  Law^Note  as  Evi- 
dence.— In  a  proceeding  by  the  as- 
signee against  an  assignor  to  recover 
on  the  contract  implied  by  the  assign- 
ment, the  note  is  a  necessary  piece  of 
evidence  in  support  of  the  proceeding 
in  order  to  prove  the  assignment,  and 
to  enable  the  court  to  fix  the  measure 
of  the  plaintiff's  recovery,  for,  in  the 
absence  of  proof  to  the  contrary,  the 
law  presumes  that  the  assignor  re- 
ceived for  the  note  a  sum  equal  to 
that  specified  in  it.  The  statement  of 
the  fact  of  such  inspection  in  the  entry 
of  the  judgment,  however,  is  wholly 
unnecessary,  but  the  expression  of  it 
does  not  render  the  judgment  reversi- 
ble, nor  show  that  the  judgment  was 
rendered  on  the  note  and  not  on  the 
contract  implied  from  the  assignment. 
Long  V,  Pence,  93  Va.  584,  25  S.  E. 
593. 

b.   Diligence  and  Excuses  Therefor. 

The  general  rule  is,  that  the  assignee 
of  a  bond  or  promissory  note  must 
use  due  diligence  to  recover  the  amount 
of  it  from  the  obligor  or  maker,  be- 
fore he  can  resort  to  the  assignor.    A 


suit  is  in  general  necessary,  but  there 
are  circumstances  which  will  excuse 
the  assignee  from  bringing  suit.  Caton 
V.  Lenox,  5  Rand.  31;  Mackie  v.  Davis, 
2  Wash.  219;  Thomas  v.  Linn,  40  W. 
Va.  122,  20  S.  E.  880;  Walker  v,  Henry, 
36  W.  Va.  100,  14  S.   E.  440. 

A.  institutes  a  suit  in  chancery,  for 
the  purpose  of  compelling  the  execu- 
tion to  himself  of  a  deed  by  trustee  for 
land  sold  under  a  deed  of  trust,  and 
to  have  a  decree  over  against  the  ad- 
ministrator of  the  first  assignor  (there 
being  two),  of  the  bonds  secured  by 
said  deed  of  trust,  for  the  unpaid  bal- 
ance due  on  said  bonds,  and  the  bill 
makes  defendants,  the  trustee,  the  ad- 
ministrator of  the  first  assignor,  and 
also  the  second  assignor.  It  was  held 
that  to  authorize  a  decree  over  against 
the  administrator  of  the  remote  as- 
signor for  any  unpaid  balance  due  on 
the  bonds,  the  bill  must  allege,  and 
the  proof  must  show,  that  the  assignee 
had  used  due  diligence  in  pursuing  his 
remedy  against  the  original  debtor 
without  avail  or  a  good  and  sufficient 
excuse  for  his  failure  so  to  do;  and 
as  there  were  no  such  allegations  in 
the  bill  it  was  properly  dismissed  at 
the  hearing,  as  to  the  personal  repre- 
sentative of  the  remote  assignor,  and 
also  as  to  the  second  assignor.  Ather- 
ton  V.  Hull,  12  W.  Va.  170. 

Upon  an  assignment  for  value,  the 
presumption  is  that  the  assignor  is 
liable  to  the  assignee  if,  by  the  exer- 
cise of  due  diligence,  the  money  is  not 
collected  from  the  obligor.  Gordon  «, 
Rixey,  76  Va.  706. 

Effect  of  Cancellation  or  Destruction 
of  Original  Instrument. — "If  by  agree- 
ment between  the  obligor  and  the  as- 
signee of  a  bond,  the  obligation  is 
destroyed  or  cancelled,  and  a  new  one 
taken  for  the  same  debt,  from  the 
obligor,  by  the  assignee,  payable  to 
himself,  all  right  of  action  at  law 
founded  upon  the  original  instrument, 
is  completely  lost,  not  only  as  against 
the  obligor  therein,  but  also  as  against 
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any  assignor  thereof,  whether  immedi- 
ate or  remote.  Nor  in  such  a  case 
can  the  original  instrument  be  set  up 
in  equity  by  the  assignee  against  his 
immediate  or  any  remote  assignor;  for 
the  responsibility  of  an  assignor  is  con- 
ditional upon  the  use  of  due  diligence, 
and  a  judicious  course  of  proceeding, 
on  the  part  of  the  assignee,  and  the 
latter,  by  such  agreement  and  cancella- 
tion, has  disabled  himself  from  using 
any  diligence,  or  adopting  any  pro- 
ceeding, upon  the  original  contract, 
from  which  was  derived  the  responsi- 
bility of  the  assignor;  and  the  as- 
signor, by  the  abrogation  of  the 
original  contract,  and  the  creation  of 
a  new  one,  has  been  lulled  into  secu- 
rity, and  prevented  from  adopting  any 
measures  to  obtain  indemnity  or  se- 
curity from  the  obligor,  or  any  as- 
signor prior  to  himself,  and  from 
resorting  to  any  collateral  security 
which  he  might  otherwise  have  made 
available.  And  the  assignee  having  by 
his  own  voluntary  act,  without  the 
concurrence  of  the  assignor,  affected 
the  legal  position  of  the  assignor  in 
regard  to  the  subject,  a  court  of  equity 
will  not  permit  the  latter  to  be  in- 
volved in  a  controversy  upon  the  ques- 
tion, whether  he  has  sustained  actual 
prejudice  from  such  intromission.  And 
the  obligor  being  a  party  to  such  can- 
cellation and  substitution  of  a  new 
obligation,  by  which  the  assignee  has 
lost  all  recourse  against  his  immediate 
or  any  remote  assignor,  can  not  there- 
after set  up  any  pre-existing  equity 
against  the  assignee,  of  which  the  lat- 
ter was  then  ignorant;  for,  if  the  obli- 
gor had  knowledge  of  such  equity,  at 
the  time  of  such  cancellation  and  sub- 
stitution, he  thereby  waived  and  re- 
nounced the  same;  or  if  he  had  no  such 
knowledge,  then  a  court  of  equity  has 
no  motive  for  interposing  between  two 
persons  equally  innocent,  for  the  bene- 
fit of  the  one,  and  to  the  injury  of  the 
other."  Washington  v.  Pollard,  5 
Gratt.  432. 
Statute  of  Anne. — Antecedent  to  the 


statute  of  Anne,  the  assignee  could 
recover  against  the  assignor  if  payment 
of  the  note  was  demanded  from  the 
maker  and  he  refused.  And  in  this 
country,  as  bonds  and  notes  are  gov- 
erned by  the  same  principles,  the 
above  stated  rule  will  apply  to  bonds 
also.  Mackie  v,  Davis,  2  Wash.  219, 
230. 

Suit  Must  Be  Sufficient.— It  is  not 
sufficient  for  the  assignee  of  a  promis- 
sory note  to  bring  a  suit  against  the 
maker,  which  fails  on  account  of  the 
informality  in  the  proceedings;  but  he 
must  bring  a  sufficient  suit,  before  he 
can  charge  the  assignor.  Bronaugh  v. 
Scott,   5  Call  78. 

The  assignee  of  a  note  of  hand,  must 
sue  the  maker,  before  he  can  resort 
to  the  assignor.  Lee  v.  Love,  1  Qall 
497.  See  also,  Barksdale  v.  Fenwick, 
4  Call  492;  Walker  v.  Henry,  36  W. 
Va.  100,  14  S.  E.  440. 

Duty  of  Assignee  When  He  Does 
Not  Sue. — If  an  assignee  attempts  to 
excuse  himself  for  not  suing;  for  ex- 
ample, relying  on  the  fact  that  the 
instrument  assigned  is  invalid,  then 
he  should  immediately  demand  the 
money  from  the  assignor  with  an  offer 
to  return  the  instrument,  that  the  as- 
signor might  take  measures  to  recover 
from  the  maker.  Merchants*  Nat.  Bank 
V.  Spates,  41  W.  Va.  27,  23  S.  E.  683; 
Wilson  V.  Barclay,  22  Gratt.  534,  ap- 
proved in  above  case;  Merchants*  Nat. 
Bank  v.  Williams,  41  W.  Va.  37,  23 
S.  E.  685. 

Various  Excuses  for  Not  Bringing 
Suit. — There  are  many  cases  in  which 
no  suit  need  be  brought  against  the 
maker,  as  where  the  note  was  a  for- 
gery, and  the  assignor  has  received  the 
money  from  the  assignee,  or  where  the 
assignor  practiced  a  fraud  upon  the  as- 
signee, or  where  exchange  notes  were 
given  between  the  maker  and  assignor, 
as  a  consideration  for  each  other,  and 
the  note  given  by  the  assignor  has 
never  been  paid,  nor  sued  upon.  Ca- 
ton  V.  Lenox,  5  Rand.  31. 

Insolvency. — The    assignee    can    not 
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recover  merely  on  default  of  the 
debtor,  but  only  after  legal  recourse 
against  him  has  been  exhausted,  unless 
it  appear  that  before  the  bond  fell  due 
the  debtor  became  insolvent,  or  unless 
it  appear  from  some  cause  that  a  suit 
against  him  would  be  unavailing. 
Thomas  v.  Linn,  40  W.  Va.  122,  20  S. 
E.  878;  Drane  v.  Scholfield,  6  Leigh 
390.  See  Dunn  v.  Price,  11  Leigh  210; 
Atherton  v,  Hull,  12  W.  Va.  170; 
Thompson  v,  Govan,  9  Gratt.  695. 

When  the  obligor  of  a  bond  becomes 
insolvent  before  the  bond  becomes 
due,  a  suit  against  him  is  unnecessary 
to  establish  the  right  of  the  assignee 
to  recover  of  the  assignor,  as  such'  a 
suit  against  the  obligor  would  be  un- 
availing. Peay  v.  Morrison,  10  Gratt. 
149. 

The  assignee,  as  a  general  rule,  can 
not  recover  against  the  assignor  the 
amount  paid  for  the  assignment  un- 
less due  diligence  is  used  without  effect 
against  the  debtor.  But  it  is  never 
necessary  to  pursue  the  debtor,  if  such 
pursuit  would  be  unavailing  by  reason 
of  the  debtor's  insolvency  at  the  time 
of  the  assignment,  or  when  the  instru- 
ment falls  due,  or  if  it  be  null  and  void. 
Merchants'  Nat.  Bank  v.  Spates,  41  W. 
Va.  27,  23  S.  E.  682;  Merchants'  Nat. 
Bank  v.  Williams,  41  W.  Va.  37,  23  S. 
E.  685. 

Insolvency  at  Time  of  Assignment. 
— It  was  held  in  Coiner  v.  Hansbarger, 
4  Leigh  452,  that  where  a  bond,  pay- 
able on  demand,  was  assigned  for  val- 
uable consideration,  and  the  obligor 
was  insolvent  at  the  time  of  the  assign- 
ment, then  it  is  not  necessary  that 
the  assignee  should  bring  suit  on  the 
bond  against  such  obligor,  in  order  to 
entitle  him  to  recourse  against  the  as- 
signor, but  the  latter  is  immediately 
liable  to  the  assignee  upon  the  con- 
tract of  assignment. 

Notorious  Insolvency  of  Maker. — 
The  assignee  of  a  bond  or  note  is  not 
bound  to  sue  the  maker,  if  he  be  no- 
toriously insolvent,  before  he  can  re- 


sort to  the  assignor.  Saunders  v, 
Marshall,  4  Hen.  &  M.  455. 

It  was  held,  in  Broun  v.  Hull,  33 
Gratt.  23,  that  "as  assignees,  plaintiffs 
are  under  no  obligation  to  make  any 
demand  upon  the  maker,  and  give  no- 
tice to  the  defendant  of  nonpayment, 
but  they  are  bound  to  exercise  due 
diligence  in  suing  the  maker,  obtaining 
judgment  and  execution,  which  is  a 
condition  precedent  to  their  right  upon 
the  defendant,  unless,  indeed,  the  mak- 
ers were  notoriously  insolvent.  The 
defendants,  moreover,  had  the  right  to 
show  that  the  plaintiffs  had  not  used 
due  diligence  and  that  the  maker  was 
not  notoriously  insolvent." 

"An  assignor  is  not  liable  as  an  en- 
dorser, of  paper  not  negotiable  accord- 
ing to  the  laws  of  this  state,  although 
it  may  have  been  negotiable  under  the 
laws  of  the  place  where  it  was  made. 
Therefore,  in  order  to  make  an  as- 
signor liable  for  its  payment,  it  must 
be  averred  and  shown  that  the  maker 
was  insolvent  at  the  time  it  became 
due,  or  at  the  time  of  the  assignment, 
if  assigned  after  it  became  due,  or  that 
due  diligence  has  been  used  to  collect 
it,  or  that  it  could  not  have  been  made 
by  the  use  of  due  diligence.  Nor  can 
there  be  a  recovery  under  such  cir- 
cumstances under  the  common  err  s 
in  assumpsit."  Nichols  v.  Porter,  2  \/. 
Va.  13.  The  statement  in  Nichols  v. 
Porter,  that  recovery  can  not  be  had 
under  the  common  counts  in  assump- 
sit, has  been  overruled  in  Hughes  v, 
Frum,  41  W.  Va.  445,  23  S.  E.  605. 

Express  Agreement  by  Assignor. — 
An  express  agreement  by  the  assignor 
of  a  bond,  to  be  responsible  for  the 
payment  thereof,  should  the  obligor 
prove  insolvent,  does  not  vary  the  na- 
ture of  the  undertaking,  nor  affect  the 
assignor's  liability,  as,  without  an  ex- 
press stipulation  to  the  contrary,  he 
would  have  been  so  liable  by  mere 
operation  of  law.  Goodall  v.  Stuart, 
2  Hen.  &  M.  105. 

Bankruptcy. — It   is   generally  neces- 
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sary  for  the  assignee  of  a  promissory 
note  to  sue  the  drawer,  in  order  to 
charge  the  endorser,  but  to  this  rule 
there  are  exceptions,  where  the  plain- 
tiff can  show  a  discharge  of  the  drawer 
under  the  former  bankrupt  laws  of  the 
United  States,  or  the  insolvent  law  of 
the  state  or  that  the  drawer  was  act- 
ually insolvent,  so  that  a  suit  would 
have  been  wholly  unavailing.  Brown 
V.  Ross,  6  Munf.  391. 

As  a  general  rule  the  assignee  can 
not  recover  from  the  assignor  the 
amount  paid  for  the  assignment,  unless 
due  diligence  is  used  without  effect, 
against  the  debtor;  but  it  is  in  no  case 
necessary  to  pursue  the  debtor,  if  it 
be  clear  that  such  pursuit  would  be 
unavailing,  as  if  the  obligor  being  in- 
solvent at  the  time  of  the  assignment, 
or  when  the  note  falls  due,  or  where 
the  note  is  a  forgery,  or  where  the 
maker  is  a  married  woman.  Morrison 
V.  Lovell,  4  W.  Va.  346. 

Pursuit  of  Maker  out  of  State.— The 
weight  of  authority  and  reason  seems 
to  sustain  the  contention  that  an  as- 
signee is  not  bound  to  pursue  the 
maker  out  of  the  state,  in  order  to  con- 
stitute due  diligence  on  his  part,  but 
if  he  elects  to  leave  the  state  and  sue 
the  maker,  he  is  bound  to  use  due  dili- 
gence, and  if  he  holds  Up  a  claim  for  a 
long  time  and  allows  the  maker  to  be- 
come insolvent,  then  the  assignor  will 
be  absolved.  Drane  v.  Scholfield,  6 
Leigh  386. 

Writ  Must  Be  Produced. — In  an  ac- 
tion by  an  assignee  against  an  assignor 
of  a  bond,  the  point  in  dispute  being 
whether  the  assignee  has  used  due  dili- 
gence in  suing  the  debtor,  if  the  plain- 
tiff produce  a  transcript  of  the  pro- 
ceedings in  a  suit  which  he  brought 
against  the  obligor,  showing  the  time 
when  the  declaration  was  filed,  but  not 
the  date  of  the  writ,  and  the  defendant 
demur  to  the  evidence,  the  court  not 
interfering  nor  requiring  a  copy  of  the 
writ  to  be  produced;  such  demurrer 
should  be  set  aside  and  a  venire  de 


novo  awarded.  Taliaferro  v.  Gatewood^ 
6  Munf.  320. 

Assignee  Must  Pursue  Security  with 
Diligence.— It  is  a  perfectly  well  set- 
tled rule  of  law  that  the  assignee  must 
use  due  diligence  to  make  the  money 
out  of  the  maker  or  obligor  before  he 
can  come  against  the  assignor,  and 
where  the  debt  assigned  is  secured  by 
a  specific  lien,  it  is  the  duty  of  the  as- 
signee diligently  to  enforce  such  lien 
before  he  can  have  any  recourse  against 
the  assignor.  If  he  fails  to  pursue 
this  course,  it  is  incumbent  upon  him 
to  show  clearly  that  the  security  was 
worthless,  and  that  no  loss  or  damage 
has  resulted  from  his  lack  of  diligence. 
The  assignee  can  not  delay  upwards  of 
two  years,  without  any  excuse,  to  pur- 
sue the  security.  Carper  v.  Marshall, 
98  Va.  438,  36  S  E.  526;  Wilson  v. 
Barclay,  22  Gratt.  541,  approved. 

Judgment  upon  an  Award. — A  suit  by 
an  assignee  of  a  bond  against  the  obli- 
gor being  referred  to  arbitration,  the 
arbitrators  find  the  debt  to  have  been 
discharged  by  payments  to  and  set-offs 
against  the  assignor,  and  make  ai» 
award  in  favor  of  the  obligor,  upon 
which  judgment  is  entered,  whereupon 
an  action  is  brought  by  the  assignc-; 
against  the  assignor.  Held,  that 
though  the  assignor  is  at  liberty  to 
controvert  the  facts,  found  by  the 
award,  and  show  that  the' judgment  is 
erroneous,  yet,  until  the  contrary  is 
shown,  the  judgment  will  be  presumed 
to  be  right,  and  is  sufficient  therefore 
to  establish  the  liability  of  the  as- 
signor, and  to  support  an  assumpsit 
founded  on  such  liability.  Scates  v. 
Wilson,  9  Leigh  473. 

Return  of  "No  Effects."— A  return 
of  "no  effects,"  by  a  sheriff  on  an  exe- 
cution in  favor  of  an  assignee  of  a 
bond  against  the  obligor  is  generally 
held  sufficient  to  charge  the  assignor; 
so  in  an  action  against  the  assignor, 
evidence  of  the  obligor's  insolvency  is 
inadmissible.  Goodall  r.  Stuart,  2  Hen. 
&  M.   105;   Minnis  v.   Pollard,  1   Call 
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227.    See  also,  Hooe  v,  Wilson,  5  Call 
61. 

But  in  a  suit  by  the  assignee  against 
the  assignor  of  a  bond,  if  it  appear 
that  after  the  judgment  against  the 
obligor,  a  fieri  facias  was  returned 
nulla  bona,  and  that  afterwards  the 
assignee  sued  out  a  capias  ad  satis- 
faciendum, upon  which  the  return  was 
"executed  on  the  body  of  the  defend- 
ant, who  stands  committed  to  the 
prison  bonds,  as  per  bond,"  etc.,  the 
plaintiff  can  not  recover  but  must  be 
considered  as  having  brought  his  ac- 
tion against  the  assignor  prematurely; 
because,  for  aught  that  appears  in  the 
records,  the  obligor  is  still  in  custody 
under  the  ca.  sa.,  or  may  have  paid 
the  debt.  Johnston  v,  Hackley,  6 
Munf.   448. 

The  assignee  of  a  bond  can  not  re- 
cover against  the  assignor  upon  a  dec- 
laration stating  that  the  plaintiff 
brought  suit  and  obtained  a  judgment 
which  was  enjoined  upon  a  bill  claim- 
ing equitable  discounts,  on  account  of 
certain  dealings  and  transactions  be- 
tween the  obligor  and  the  assignor  be- 
fore the  assignment;  and  that  the 
plaintiff  was  thereby  entirely  debarred 
from  collecting  the  debt;  without  stat- 
ing that  the  injunction  was  made  per- 
petual, or  what  proceedings  took  place 
thereon.  McClung  v,  Arbuckle,  6 
Munf.  315. 

Averment  of  Excuse  for  Delay.— 
Where  a  promissory  note  has  been  as- 
signed, for  value  received,  to  A.,  who 
sued  thereon,  and  obtained  judgment 
against  the  maker,  and  subsequently 
assigned  and  transferred  said  judg- 
ment, for  value  received,  to  B.,  who 
sued  out  execution  thereon,  which  re- 
sulted in  a  return  of  "no  property 
found,"  in  an  action  of  assumpsit, 
brought  by  B.  against  the  original 
payee  in  said  note,  a  declaration  was 
filed,-  which  contains  but  one  special 
count,  in  which  the  date  of  said  as- 
signments, judgments,  and  return  of 
"no   property   found,"    are    set    forth, 


averring  that  said  assignments  were 
made  for  value  received,  and  that  the 
defendant  had  notice  thereof,  and  con- 
cluding, "By  reason  whereof  the  said 
defendant  became  and  was  liable  to 
pay,"  etc.,  "and  undertook  and  faith- 
fully promised  the  plaintiff  to  pay  him 
the  said  sum,"  etc.,  although  consid- 
erable delay  may  be  apparent,  in  said 
recitals,  before  bringing  suit  on  said 
note,  and  suing  out  execution  thereon, 
it  is  not  necessary  to  aver  any  excuse 
for  such  delay  in  the  declaration;  and 
such  declaration  is  good  upon  general 
demurrer.  Walker  v,  Henry,  36  W. 
Va.   100,   14   S.   E.   440. 

Return  of  Nulla  Bona  Conclusive 
Evidence  of  Insolvency. — In  an  action 
between  the  assignees  and  assignors 
the  sheriff's  return  of  nulla  bona  on 
the  execution  against  the  obligors  in 
the  forthcoming  bond,  though  amended 
after  the  assignees'  action  and  five 
years  after  the  return,  so  as  to  show 
the  insolvency  of  both  the  surety  and 
principal,  is  conclusive  evidence  of 
such  insolvency.  The  insolvency  of 
the  debtors  might  be  proved  by  other 
evidence,  but  the  assignees  have  a  right 
to  the  conclusive  evidence  of  the 
sheriff's  return.  Smith  v,  Triplett,  4 
Leigh  590. 

When  assignees  have  recovered 
judgment  on  an  assigned  bond,  and 
sued  execution  against  the  obligor,  and 
that  execution  is  returned  nulla  bona, 
they  are  entitled  to  recourse  against 
the  assignors,  and  it  Is  no  defense  for 
the  assignee  to  show  neglect  or  mal- 
feasance in  the  sheriff;  the  assignors, 
as  parties  injured  may  sue  the  sheriff 
for  such  misconduct;  the  assignees  are 
not  bound  to  sue  him,  before  they  can 
have  recourse  against  the  assignors, 
upon  the  contract  of  assignment 
Smith  V.  Triplett,  4  Leigh  590. 

Allegation  of  Return  "Nulla  Bona" 
Sufficient. — When  a  declaration  against 
an  assijrnor  sets  forth  the  return  of 
nulla  bona  against  the  obligor,  which 
is    prima    facie    evidence    of    his    ina- 
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bility  to  pay,  then  it  is  unnecessary 
to  state  in  the  declaration  that  the  ob- 
ligor was  insolvent.  Barksdale  v. 
Fenwick,  4  Call  492. 

Pursuit  of  Maker's  Bail.— When  the 
assignee  has  ascertained  the  insol- 
vency of  the  maker,  that  is  all  he  is 
required  to  do,  so  as  to  have  recourse 
to  his  assignor,  and  he  need  not  pur- 
sue his  bail  to  insolvency  before  go- 
ing against  the  assignor,  for  if  this 
latter  were  necessary  it  would  like- 
wise be  necessary  in  all  cases  to  as- 
certain by  suit,  whether  the  maker 
could  give  bail.  Caton  v.  Lenox,  5 
Rand.  48. 

The  assignee  of  a  bond  may  recover 
of  the  assignor,  after  suing  the  ob- 
ligor and  obtaining  a  judgment  and 
execution  with  a  return  of  nulla  bona; 
notwithstanding  his  attorney  directed 
that  appearance  bail  be  not  required 
of  the  obligor.  Harrison  v,  Raines,  5 
Munf.  456. 

What  Is  Due  DiHgenoe.— To  charge 
either  the  guarantor  or  assignor  due 
diligence  must  be  used.  The  assignee 
being  entitled  to  recover  of  the  as- 
signor on  the  grounds  of  failure  of 
consideration,  it  will  devolve  on  him 
to  show  (unless  it  be  otherwise  ar- 
ranged by  agreement)  that  he  used 
due  diligence  to  collect  the  debt  of 
the  debtor,  and  used  it  in  vain.  What 
is  due  diligence  is  not  susceptible  of 
a  precise  definition.  An  immediate 
suit  duly  followed  up  by  an  execiUinn, 
etc.,  is  always  due  diligence,  even 
though  it  may  not  be  the  surest  way 
to  make  the  money.  Immediate  suit, 
however,  is  not  indispensable  if  the 
assignee  can  show  that  by  reason  of 
the  debtor's  insolvency  or  for  other 
reasons  a  suit  would  be  unavailing. 
Payne  v,  Huffman,  98  Va.  372,  36  S. 
E.  476;  3  Min.  Inst.  (4th  Ed.)  437. 

Depends  on  Circumstances.  —  But 
what  is  due  diligence  on  the  part  of 
an  assignee  depends,  very  often,  on 
circumstances.  Barksdale  v.  Fenwick, 
4  Call  492. 


Laches. — ^^Where  an  assignment  of 
money  has  been  made  by  an  order 
upon  another,  which  order  is  accepted, 
it  is  the  duty  of  the  assignee  to  use  due 
diligence  to  collect  the  money  from 
the  acceptor,  and  upon  a  failure,  to 
give  notice  to  the  drawer  and  assignor 
so  that  they  may  take  proper  steps 
for  their  security,  and  they  can  not 
resort  to  the  assignor  and  drawer,  af- 
ter they  have  been  doing  nothing  for 
years  to  enforce  their  right  against 
the  acceptor.  Wood  v.  Duval,  9  Leigh 
6. 

Delay  of  Two  Years. — Where  an  as- 
signee delays  for  two  years  to  sue  the 
maker  of  a  note  it  is  not  such  dili- 
gence as  the  law  says  an  assignee  must 
use.  In  such  a  case  he  can  not  re- 
cover against  the  assignor,  where  there 
is  no  proof  of  the  maker's  insolvency 
at  the  time  the  note  matured  or  shortly 
thereafter.  Thompson  v.  Govan,  9 
Gratt.  695,  cited  with  approval  in 
Atherton  v.  Hull,  12  W.  Va.  180. 

Waiver  of  Diligence. — The  necessity 
for  using  diligence  to  enforce  the  pay- 
ment of  an  assigned  bond,  may  be 
waived  by  the  terms  and  conditions 
expressed  with  sufficient  clearness  in 
the  assignment.  Lightfoot  v.  Green, 
91  Va.  513,  22  S.  E.  242. 

In  general  the  guarantor  contracts 
to  pay  if,  by  the  exercise  of  due  dili- 
gence, the  debt  can  not  be  made  out 
of  the  principal  debtor.  Still  if  it  ap- 
pears to  have  been  the  intention  of  the 
guarantor  to  make  himself  liable  on 
the  default  of  the  principal  debtor, 
without  the  use  of  the  ordinary  means 
to  compel  payment  by  him,  or  proof 
of  his  insolvency,  he  will  be  held  lia- 
ble accordingly.  His  contract,  in  such 
case,  is  a  guaranty  of  payment,  or  of 
punctual  payment,  by  the  principal 
debtor,  and  not  merely  a  guaranty  of 
solvency,  or  of  ultimate  payment,  after 
the  usual  means  of  enforcing  it  arc 
employed.  Arcnts  v.  Com.,  18  Gratt 
750,  770. 
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Waiver  lyiay  Be  Proven  by  Parol.— 

After  assignment  certain  bonds  are 
placed  in  the  hands  of  an  attorney  for 
collection,  by  the  assignee,  but  with 
instructions  to  sue  on  them  or  not 
just  as  the  assig^nee  directed,  and  these 
instructions  the  attorney  followed. 
Upon  the  attorney  being  offered  as  a 
witness,  an  objection  was  raised  that 
he  was  incompetent  to  prove  any  mat- 
ter as  excuse  for  due  diligence,  be- 
cause it  would  vary  the  contract  which 
the  law  implies  that  the  assignee  will 
use  due  diligence.  Held,  the  rule  as 
to  the  use  of  due  diligence,  is  intended 
for  the  benefit  of  the  other  assignor, 
and  may  be  waived  by  him,  as  was 
done  in  this  case,  and  the  waiver  may 
be  proven  by  parol  testimony.  The 
assignor  will  still  be  liable  to  the  as- 
signee, although  the  debt  may  have 
been  lost  by  the  failure  to  use  dili- 
gence.    Hall  V,    Rixey,   84   Va.   790,   6 

5.  E.  215.  See  also,  McLaughlin  v. 
Duffield,  5  Gratt.   133. 

Burden  of  Proof. — "In  questions  con- 
cerning due  diligence,  the  burden  of 
proving  it  is  always  upon  that  party 
whose  interest  it  is  to  establish  it." 
Drane  v.  Scholfield,  6  Leigh  393. 

Diligence  Question  for  Jury. — What 
is  due  diligence  in  the  assignee  of  a 
bond  or  promissory  note,  is  a  question 
to  be  decided  by  the  jury.  Bronaugh 
V.  Scott,  5  Call  78;  Mackie  v.  Davis, 
3  Wash.  219;  Barksdale  v.  Fenwick,  4 
Call  492. 

6.  Priority  of  Assignments. 
Priority  of  Parties  Depends  on  Or- 
der of  Assignment. — It  is  well  settled 
that  the  assignees  of  choses  in  action 
partake  of  the  lien  attached  thereto  in 
the  order  of  their  assignment,  and  not 
according  to  the  dates  of  maturity  of 
such  choses.  Turk  v,  Skiles,  45  W. 
Va.  82,  30  S.  E.  234;  Gordon  v.  Fitz- 
hugh,  27  Gratt.  835,  and  note;  Taylor 
V.  Spindle,  2  Gratt.  44;  Gregg  v.  Sloan, 
76  Va.  497;  Gwathmeys  v.  Ragland,  1 
Rand.  466. 

Where    all    the    creditors    and    pur- 


chasers of  the  assignor  stand  on  the 
same  footing  in  point  of  merit,  and 
can  claim  no  preference  over  each 
other  on  that  ground,  it  naturally  fol- 
lows in  such  case  that  he  who  is  first 
in  time  shall  be  first  in  priority.  Bank 
V.  Gettinger,  3  W.  Va.  317;  Tingle  v. 
Fisher,  20  W.  Va.  510;  Thomas  v,  Linn, 
40  W.  Va.  122,  20  S.  E.  881;  Schor 
field  V.  Cox,  8  Gratt.  533. 

Bonds  secured  by  the  vendor's  lien, 
and  assigned  at  different  times  to  dif- 
ferent persons,  are  to  be  satisfied  out 
of  the  proceeds  of  the  land,  upon 
which  they  are  secured,  in  the  order 
of  their  assignment.  Paxton  v.  Rich, 
85  Va.  385,  7  S.  E.  531. 

An  assignment  of  a  legacy  tapkes  ef- 
fect from  its  date,  and  the  assignee  is 
entitled  to  priority  of  satisfaction,  as 
against  creditors  who  have  attached 
the  legacy  in  the  hands  of  the  execu- 
tors subsequent  to  the  date  of  the  as- 
signment, although  it  is  not  shown 
that  the  assignment  had  been  delivered 
to  the  assignee  prior  to  the  service  of 
the  process  of  foreign  attachment. 
Thompson  v.  Graves,  1  Pat.  &  H.  101; 
Anderson  v.  De  Soer,  6  Gratt.  370. 

Set-Off. — In  accordance  with  the 
view  that  the  date  of  assignment  of 
bonds  determines  the  question  of  pri- 
ority it  has  been  held,  that  the  pur- 
chaser who  pays  off  a  prior  lien  on 
land  bought  by  him,  in  order  to  pro- 
tect his  own  title,  may  set  off  the  same 
against  his  own  purchase  money  bonds 
in  the  hands  of  several  assignees  in 
the  inverse  order  of  their  assignments 
(preferring  such  assignments  as  are  for 
value  to  such  as  are  not),  and  if  sorod 
of  the  bonds  are  assigned,  and  some 
are  not,  the  unassigned  bonds  would 
be  liable  to  the  right  of  set-off  before 
the  assigned  bonds,  though  the  former 
were  payable  before  the  latter.  Ar- 
mentrout  v.  Gibbons,  30  Gratt.  645;  2 
Barton's  Ch.   Pr.   (2d  Ed.)   1141. 

7.   Attachment  and  Garnishment 
"Choses    in    action,    other    than    ne- 
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gotiable  instruments,  which  without 
fraud  have  been  equitably  assigned,  are 
no  longer  the  property  of  the  as- 
signor, and,  therefore,  can  not  be  gar- 
nisheed  at  suit  of  assignor's  creditors, 
and  the  fact  that  the  assignee  can  not, 
in  many  states,  maintain  an  action  at 
law,  but  must  sue  in  the  name  of  the 
assignor,  does  not  affect  the  rule;  the 
garnishing  creditor  can  stand  on  no 
better  footing  than  his  debtor,  and  the 
assignor  has  lost  control  over  it." 
Mack  MTg  Co.  v,  Smoot,  102  Va.  724, 
47  S.  E.  859.  See  generally,  the  title 
ATTACHMENT. 

Equitable  Assignments. — Where  a 
party  seeks,  by  bill  in  equity  and  at- 
tachment against  a  nonresident,  to  sub- 
ject the  profits  arising  from  a  contract 
existing  between  said  nonresident  and 
a  third  party  carrying  on  business  for 
him  in  this  state,  and  it  appears  that 
said  third  party,  in  order  to  obtain 
credit  from  a  store  to  enable  him  to 
run  his  business,  agreed  with  the 
owner  of  said  store,  in  the  presence  of 
said  nonresident  and  with  his  consent, 
that  the  profits  arising  from  such  busi- 
ness should  be  applied  to  the  payment 
of  merchandise  purchased  from  said 
store,  such  an  agreement  constitutes 
an  equitable  assignment  of  such  prof- 
its, and  when  paid  over,  can  not  be 
reached  by  a  creditor  who  garnishees 
said  third  party.  Wilt  v,  Huffman,  46 
W.  Va.  473,  33  S.   E.  279. 

Attachment  before  Notice  of  Assign- 
ment.— In  debt  by  the  assignee  of  a 
bond,  it  is  not  a  sufficient  plea,  that, 
before  notice  of  the  assignment,  the 
effects  of  the  assignor  were  attached 
in  the  defendant's  hands,  and  a  decree 
entered  that  he  should  pay  the  debt 
to  the  attaching  creditor,  etc.;  and 
that,  accordingly,  he  had  made  such 
payment;  it  appearing  by  the  plead- 
ings, that  the  bond  was  assigned  be- 
fore the  attachment  was  instituted,  and 
suit  brought  upon  it  by  the  assignee 
before  the  payment  made.  Wilson  v. 
Davisson,  5  Munf.  178. 


D.    RIGHT  TO  SUE. 
1.   At  Law. 

Assignee  May  Sue  in  Name  of  As- 
signor.— It  is  well  settled,  that  when 
a  chose  in  action,  such  as  a  bond,  note 
or  accepted  order  on  a  third  person 
is  transferred  and  delivered  to  a  cred- 
itor, as  collateral  security  for  a  dcbt> 
it  is  the  right  of  the  debtor  to  sue 
upon  such  chose  in  action  at  law,  and 
if  necessary  to  use  the  name  of  the 
legal  owner  of  such  chose  in  action. 
He  must  use  reasonable  care  and  dili- 
gence to  make  it  available,  and  if  his 
negligence,  laches,  omission  or  wrong- 
ful act  causes  loss  on  such  chose  in 
action,  the  creditor  must  bear  the  loss. 
Whitteker  v.  Gas  Co.,  16  W.  Va.  721; 
Stebbins  v,  Bruce,  80  Va.  389;  Tyler 
V.  Ricamore,  87  Va.  466,  12  S.  E.  799. 

A  stranger  that  has  acquired  an 
equitable  right  to  the  benefit  of  an 
execution  by  an  assignment,  or  to  the 
property  upon  which  it  is  levied,  may,, 
in  most  cases,  by  virtue  of  such  equi- 
table right,  sue  out  and  conduct  the 
process,  or  object  to  its  validity  or 
regularity;  but  he  can  not  do  so  by 
proceedings  in  the  case,  in  his  own 
name,  but  must  do  it  in  the  name  of 
a  legal  party  to  the  process.  Wallop 
V,   Scarburgh,  5   Gratt.   1. 

Action  on  Executor's  Bond. — Under 
the  former  provisions  of  the  statute 
concerning  executors'  bonds,  an  action 
can  not  be  maintained  on  an  execu* 
tor's  bond,  at  the  relation  of  an  as- 
signee of  a  legatee  of  a  decree  for  a 
legacy;  such  action  can  only  be  main- 
tained at  the  relation  of  the  person 
who  has  the  legal  right  to  the  debt 
Burnett  v,  Harwell,  3  Leigh  89. 

Assignee  Must  Sue  in  His  Own 
Name. — The  legal  title  to  a  nonnego- 
tiable  instrurfient  does  not  pass  by  as- 
signment, but  the  equitable  owner  by 
assignment  may  sue  in  his  own  name 
under  the  statute.  Code  of  W.  Va., 
ch.  99,  §14;  Thomas  v,  Linn,  40  W.  Va. 
122,  20  S.  E.  880;  Garland  v,  Richeson, 
4  Rand.  266;  Bentley  v,  Ins.  Co.,  40  W. 
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Va.  729,  23  S.  E.  584;  Tyler  v.  Rica- 
more,  87  Va.  466,  12  S.  E.  799. 

Assignee  of  a  Draft. — The  assignee 
of  a  note  or  draft  does  not  acquire  the 
legal  title  to  the  debt,  but  an  equitable 
right,  which  he  may  assert  at  law  in 
his  own  name  by  virtue  of  the  statute, 
or  in  that  of  the  original  payee  for 
his  benefit;  and  it  is  not  necessary, 
that  the  record  should  show,  that  the 
suit  is  for  the  benefit  of  the  assignee. 
Clarke  v.  Hogeman,  13  W.  Va.  728; 
Brown  v,  Dickenson,  27  Gratt.  690, 
opinion  of  Staples,  J. 

Right  of  Remote  Assignee  to  Sue  at 
Law. — Under  the  provisions  of  §  2861 
of  the  Va.  Code,  a  remote  assignee 
has  the  1  lefit  of  the  promise  implied 
by  law  from  an  assignor  to  his  im- 
mediate assignee;  i.  e.,  that  if  he  fails, 
by  due  diligence,  to  recover  from  the 
maker  or  obligor,  that  the  assignor 
will  repay  the  consideration  he  has  re- 
ceived for  the  chose  in  action  assigned, 
and  gives  to  the  remote  assignee,  as 
well  as  to  the  immediate  assignee,  the 
right  to  recover  upon  such  implied 
promise.  In  other  words,  the  right 
which  he  previously  had  in  equity  the 
statute  gives  to  him  at  law.  See  Code 
of  W.  Va.,  ch.  99,  §  13;  Long  v.  Pence, 
93  Va.  584,  25  S.  E.  593;  Drane  v, 
Scholfield,  6  Leigh  386. 

A  statute  authorizing  the  last  as- 
signee to  maintain  an  action  at  law 
against  a  remote  assignor  does  not 
preclude  such  assignee  from  maintain- 
ing the  action  in  the  name  of  his  as- 
signor for  his  own  benefit.  Dunn  v. 
Price,  11  Leigh  203. 

The  last  assignee  of  a  promissory 
note  can  not  maintain  an  action  against 
a  remote  endorser;  there  being  neither 
priority  nor  consideration  between 
them.  Dunlop  v.  Harris,  5  Call  16; 
Hooe  V.  Wilson,  5  Call  61. 

Assignee  Can  Sue  Only  When  As- 
signor Could. — It  is  important  to  ob- 
serve that  under  the  statute  giving  the 
assignee  the  right  to  maintain  in  his 
own    name    any   action    which    the    as- 


signor might  have  maintained,  the* 
assignee  can  not  maintain  the  action  ex- 
cept where  it  might  have  been  main- 
tained by  his  assignor.  Thus,  where 
there  are  two  firms  with  a  common 
member,  and  one  of  the  frms  is  in- 
debted to  the  other,  if  the  creditor 
firm  assign  its  claim  to  a  third  person, 
such  third  person  can  not  maintain  an 
action  against  the  debtor  firm,  at  law, 
because  his  assignor  could  not  have 
maintained  it,  it  being  a  well  settled 
rule  that  one  firm  can  not  sue  another 
at  law,  where  there  is  a  common  mem- 
ber, since  such  common  member 
would  be  both  plaintiff  and  defendant^ 
an  anomaly  which  the  courts  of  law 
will  not  sanction.  Va.  Code,  §  2860  r. 
Aylett  V,  Walker,  92  Va.  540,  24  S.  E^ 
226. 

Need  Not  Allege  foe  Whose  Benefit 
Suit  Brought— Though  in  the  declara- 
tion and  summons  it  is'  advisable  to 
declare  that  the  assignor  sues  for  the 
use  of  the  assignee,  omission  to  do  so 
is  immaterial,  as  the  declaration  of 
such  use  is  no  part  of  the  pleadings. 
The  cause  is  complete  without  it.  But 
where  it  is  so  stated  in  the  declaration 
and  summons,  it  is  notice  to  the 
debtors  to  prevent  payment  to  the  as- 
signee, and  judgment  «for  costs  may  be 
given  against  the  beneficiary.  Bent- 
ley  V.  Ins.  Co.,  40  W.  Va.  729,  23  S.  E. 
585;  Clarke  v,  Hogeman,  13  W.  Va. 
728;  Clarksons  v.  Doddridge,  14  Gratt. 
42. 

Exceptions  to  Rule— Judgments  and 
Executions. — "At  common  law,  we 
know,  choses  in  action  were  not  as- 
signable; nor  could  courts  of  law  for- 
merly take  any  notice  of  the  equitable 
where  it  was  distinct  from  the  legal 
right.  Courts  of  equity,  however,  held 
those  assignments  good,  and  enforced 
them;  and,  in  later  times,  courts  of 
law  have  so  far  relaxed,  as,  in  some 
instances,  to  notice  the  equitable  right. 
Thus,  they  will  not  suffer  the  assignor,, 
whose  name  is  used  by  the  assignee  in 
cuinc:,  to  dismiss  or  in  any  way  con- 
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trol  the  suit.  Again,  if  the  real  owner 
of  the  debt,  though  not  plaintiff  on  the 
record,  be  indebted  to  the  defendant, 
the  court  will  allow  the  defendant  to 
set  off  this  debt  against  that  for  which 
he  is  sued.  Thus  the  law  stands  in 
England,  where  there  is  no  law  per- 
mitting the  assignment  of  choses  in 
action.  But  courts  of  law  have  never 
gone  so  far  as  to  suffer  the  assignee  to 
institute  a  suit  in  his  own  name.  (I 
am  not  speaking  of  bills  of  exchange 
assignable  by  the  law  merchant,  or  of 
promissory  notes  made  so  by  the 
statute  of  Anne,  but  of  mere  choses  in 
action  as  contradistinguished  from 
commercial  paper.)  Our  statute  de- 
clares 'assignments  of  bonds,  bills  and 
promissory  notes,  and  other  writings 
obligatory  whatsoever,  valid,  and  that 
the  assignee  may  sue  in  his  own  name,' 
etc.  1  Rev.  Va.  Code,  ch.  125,  §  5,  p. 
484.  It  will  be  seen  at  once,  that  judg- 
ments and  executions  are  not  em- 
braced by  this  statute:  Ihey,  therefore, 
remain  as  at  common  law."  Tolson  v. 
Elwes.  1  Leigh  436. 

Execution  sued  out  in  the  name  of 
W.  indorsed  for  benefit  of  E.;  held 
that  E.  can  not  maintain  a  motion  in 
his  own  name  against  the  sheriff  for 
amount  levied  qn  the  execution  or  for 
his  default  in  service  and  return  of  the 
writ.     Tolson  z\  Elwes,  1  Leigh  436. 

**\Ve  have  decided  in  Tolson  v.  El- 
ites, that  where  A.  obtains  a  judg- 
ment, and  the  execution  is  indorsed 
for  the  benefit  of  B.  he  can  not  make 
a  motion  in  his  own  name  against  the 
sheriff,  for  a  default,  in  the  service  and 
return  of  the  writ.  We  have  also  de- 
cided in  Meze  v.  Howver,  that  where 
an  execution  in  the  name  of  A.  is  in- 
dorsed for  the  benefit  of  B.  if  the 
sheriff  levy  it,  and  take  a  forthcoming 
bond  payable  to  B.,  such  bond  is 
naught  and  will  be  quashed.  These 
cases  were  decided  on  the  particular 
words  of  the  law;  but  the  general 
proposition  was  also  taken,  that  in  no 
proceeding    to    carry    a    judgment    or 


execution  into  effect,  can  the  name  of 
the  transferee  be  substituted  for  that 
of  the  plaintiff  on  the  record.  Bur- 
nett V,  Harwell,  3  Leigh  89. 

2.    In  Equity. 

The  assignee  of  a  chose  in  action 
has  not  a  right,  in  all  cases,  to  come 
into  a  court  of  equity,  upon  the  mere 
ground  that  he  cannot  sue  in  his  own 
name;  but  it  must  appear  that  he  is 
prevented  from  suing  at  law  in  the 
name  of  the  assignor,  or  that  the  as- 
signor himself  would  have  had  a  right, 
if  he  had  not  assigned,  to  go  into  a 
court  of  equity.  Moseley  v,  Boush,  4 
Rand.  392. 

In  the  case  of  Penn  v.  Hearon,  94 
Va.  773,  27  S.  E.  599,  Cardwell,  J.,  said: 
"In  a  note  to  the  case  of  Kane  v. 
Mann,  93  Va.  239,  24  S.  E.  938,  decided 
by  this  court,  and  reported  in  2  Va. 
Law  Reg.  433,  the  learned  and  la- 
mented editor  (Judge  Burks)  says  that 
it  has  been  decided  by  many  cases, 
and  seems  a  well  settled  rule,  that  the 
complainant  must  be  the  party  own- 
ing the  beneficial  equitable  interest, 
and  that  he  can  not  sue  for  his  benefit 
in  the  name  of  another  who  has  a 
mere    barren    legal    title." 

Suit  on  Promise. — If  a  promissory 
note  or  other  chose  in  action  calling 
for  money  be  assigned,  and  the  party 
liable  therefor  promise  its  payment  to 
the  assignee,  such  assignee  may  sue  on 
it  at  law  in  his  own  name,  without 
statutory  authority,  as  he  has  legal 
title  thereto;  whereas,  without  such 
promise  he  would  take  only  an  equita- 
ble title,  the  legal  title  remaining  in 
the  assignor.  Bentley  v.  Ins.  Co.,  40 
\V.  Va.  729,  23  S.  E.  584;  Cleaton  i\ 
Chambliss,  6  Rand.  86. 

"Courts  of  law  also  permit  Tind  pro- 
tect assignments  of  choses  in  action  to 
a  certain  extent.  If  the  debtor  a-'sent 
to  the  assignment,  and  promises  to 
pay  the  assignee,  an  action  may  be 
brought  in  the  name  of  the  assignee  in 
his  own  name;  but  otherwise  he  must 
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bring  it  in  the  name  of  the  assignor." 
Scraggs  V,  Hill,  37  W.  Va.  706,  17  S. 
E.  187. 

Who  Could  Sue  upon  Implied  Prom- 
ise.— "Prior  to  the  statute  authorizing 
a  recovery  from  an  assignor,  an  as- 
signee had  the  right,  upon  the  prin- 
ciples of  the  common  law,  to  recover 
from  his  immediate  assignor  under  the 
contract  implied  from  the  assig^nment, 
that  the  assignor  would  repay  the  con- 
sideration he  had  received  for  the 
chose  in  action  assigned,  if  payment 
thereof,  by  the  use  of  due  diligence, 
could  not  be  obtained  from  the  obli- 
gor or  maker.  This  implied  promise 
was  not  considered,  however,  to  ex- 
tend at  law  to  any  other  than  the  im- 
mediate assignee,  and  consequently  no 
assignee  could  recover  at  law  from  a 
remote  assignor."  Long  v.  Pence,  93 
Va.  587,  25  S.  E.  593.  Riely,  J.  See 
Mackie  v.  Davis,  2  Wash.  219. 
8.  Effect  of  Sututes. ' 
a.   In  General. 

It  has  been  settled  by  many  deci- 
sions that  the  effect  of  the  statute — 
allowing  the  assignee  of  any  bond, 
note  or  writing,  not  negotiable,  to 
maintain  thereon  in  his  own  name  any 
action  which  the  original  obligee  or 
payee  might  have  maintained,  but  that 
he  shall  allow  all  just  discounts,  not 
only  against  himself  but  against  his 
assignor,  before  the  defendant  had  no- 
tice of  the  transfer  or  assignment — is 
not  to  give  the  assignee  of  nonnegotia- 
ble  paper  a  legal  title,  so  that  equities 
are  cut  off  against  him,  but  only  to 
permit  him  to  enforce  in  his  own  name 
an  equitable  title  at  law,  subject  to 
all  .prior  equities,  just  as  when  he 
sued  in  the  assignor's  name.  Code  of 
Va.,  §  2860;  Code  of  W.  Va.,  ch.  99, 
§  14;  Clarksons  v.  Doddridge,  14  Gratt. 
44;  laege  v,  Bossieux,  15  Gratt.  98; 
Whitteker  v.  Gas  Co.,  16  W.  Va.  717; 
Tingle  v.  Fisher,  20  W.  Va.  509;  St. 
Lawrence  Boom  &  Mfg.  Co.  v.  Price, 
49  W.  Va.  432,  38  S.  E.  627;  Tyler  v. 
Ricamore,   87   Va.    466,    12    S.    E.   799; 


Bentley  v.  Ins.  Co.,  40  W.  Va.  729,  23 
S.  E.  584;  Davis  v.  Miller,  14  Gratt.  13. 

While  by  virtue  of  the  statute,  the 
assignee  of  a  nonnegotiable  note  may 
sue  on  it  in  his  own  name,  that  stat- 
ute has  not  changed  the  nature  of  his 
title.  It  is  still  only  an  equitable 
right,  and  in  determining  the  issue,  the 
rules  and  principles  of  equity  must 
govern.  Cochrane  v.  Hyre,  49  W.  Va. 
315,  38  S.  E.  554,  citing  Clark  v,  Hoge- 
man,  13  W.  Va.  718. 

Section  14,  ch.  144,  Va.  Code  of  1860, 
declares:  "The  assignee  of  any  bond, 
note  or  writing  not  negotiable,  may 
maintain  thereupon  any  action  in  his 
own  name  which  the  original  obligee 
or  payee  might  have  brought,  but  shall 
allow  all  just  discounts,  not  only 
against  himself,  but  against  the  as- 
signor, before  the  defendant  had  no- 
tice of  the  assignment."  That  section 
"applies  only  to  writings  not  negotia- 
ble, and  the  note  in  this  case  was  not 
negotiable;  and  its  only  effect  is  to 
authorize  the  assignee  of  such  writ- 
ings to  sue  at  law  in  his  own  name. 
The  legal  title  still  remains  in  the  as- 
signor, in  whose  name  the  suit  at  law 
may  be  brought."  (Opinion  of  Mon- 
cure,  J.,  in  Davis  v.  Miller,  etc.,  14 
Gratt.  13.)  The  assignee  acquires 
only  an  equitable  right  with  a  capac- 
ity, expressly  given  him  by  statute,  to 
assert  it  at  law  in  his  own  name.  But 
the  legal  title  still  remaining  in  the 
obligee  or  payee,  a  right  of  action  is 
incident  thereto;  and  the  assignee  may, 
at  his  election,  sue  at  law  in  his  own 
name  or  in  that  of  the  obligee  or  payee 
for  his  benefit.  (Moncure,  J.,  in 
Clarksons  v,  Doddridge,  14  Gratt.  44.) 
Bantz  V.  Basnett,  12  W.  Va.  780. 

It  is  well  settled  that  the  only  effect 
of  the  early  statutes,  passed  in  1705  and 
1730,  was  to  so  far  change  the  com- 
mon law,  as  to  enable  the  assignee  to 
sue  in  his  own  name,  taking  the  paper 
subject  to  all  the  equities  of  the  maker 
or  obligor.  Norton  v.  Rose,  2  Wash. 
233;  Mackie  v,  Davis,  2  Wash.  219;  Ca- 
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ton  V.  Lenox,  5  Rand.  42;  Garland  v. 
Richeson,  4  Rand.  266;  Feazle  v,  Dil- 
lard,  6  Leigh  30;  Gordon  v,  Rixey,  76 
Va.  704;  Stebbins  v.  Bruce,  80  Va.  400. 

Common  Law  Not  Abrogated  by 
Statute. — It  is  a  familiar  principle  that, 
though  an  assignee  of  a  chose  in  ac- 
tion may  himself  sue,  in  his  own  name, 
still  suit  may  still  be  in  the  name  of 
the  assignor  as  at  common  law. 
Bentley  v,  Ins.  Co.,  40  W.  Va.  729,  23 
S.  E.  585.  See  also,  Garland  v.  Riche- 
son,  4  Rand.  266;  Clarke  v.  Hogeman, 
13  W.  Va.  718. 

The  right  of  the  assignee  of  a  bond 
to  demand  payment  thereof  in  a  court 
of  equity,  which  existed  before  the 
statute  authorizing  him  to  sue  at  law 
in  his  own  name  upon  the  assignment, 
is  not  impaired  by  the  statute;  but  the 
latter  remedy  is  cumulative  and  addi- 
tional to  the  former.  Winn  v,  Bowles, 
6  Munf.  23. 

To  the  point  that, .  notwithstanding 
the  statute  authorizing  an  assignee  to 
sue  at  law  in  his  own  name  upon  the 
assignment,  he  is  entitled  to  the  same 
remedy  in  equity  that  he  was  entitled 
to  before  the  statute,  the  remedy  at 
law  being  merely  cumulative  and  not 
exclusive.  Winn  v.  Bowles,  6  Munf. 
24,  was  cited  in  Garland  v,  Richeson, 
4  Rand.  270.  To  the  same  effect,  the 
principal  case  is  cited  in  Eib  v.  Mar- 
tin, 5  Leigh  139;  Ruffners  v.  Lewis,  7 
Leigh  739. 

May  Sue  in  Assignor's  Name  or  in 
His  Own  Name. — It  was  held,  in  Dunn 
V,  Price,  11  Leigh  209,  that  because 
the  act  of  1807,  provides  that  "here- 
after the  assignee  shall  be  entitled  to 
recover  from  any  previous  assignor  or 
assignors,"  it  does  not  follow  that  he 
<:an  no  longer  sue  in  the  name  of  his 
assignor  for  his  own  benefit;  he  may 
sue  either  in  his  assignor's  name,  and 
^or  his  own  benefit,  or  in  his  own  name 
under  the  statute.  If  he  pursues  the 
former  course,  the  court  of  law  will 
take  notice  of  his  equitable  right,  will 
j)ermit   the   action   to   proceed   in   the 


name  of  the  assignor,  for  his  benefit, 
and  will  protect  it  against  the  inter- 
ference of  the  assignor.  The  court 
furthermore  said  that  Garland  v, 
Richeson,  4  Rand.  266,  is  pregnant 
with  proof  that  a  party  may  proceed 
under  the  statute  or  as  at  common  law; 
and  that  the  argument  in  that  case  is 
a  fortiori  in  this. 

It  is  evident  that  under  the  W.  Va. 
statute,  ch.  99,  §  L4,  a  right  is  merely 
conferred  upon  the  debtor  which  he 
did  not  possess  before  under  the  com- 
mon law  when  it  provides  that  the  as- 
signee of  any  bond,  note,  account,  or 
writing,  not  negotiable,  may  maintain 
thereupon  any  action  in  his  own  name, 
without  the  addition  of  "assignee, 
which  the  original  obligee  or  payee 
might  have  brought,"  etc.;  but  the 
right  so  conferred  must  be  regarded 
as  merely  cumulative,  and  does  not  in 
any  manner  detract  from  the  remedy 
prescribed  under  the  common  law. 
See  Scraggs  v.  Hill,  37  W.  Va.  706, 
17  S.  E.  187. 

May  Recover  against  Immediate  or 
Remote  Assignor. — Under  ch.  99,  §  15, 
Code  of  W.  Va.,  an  assignee,  by  way 
of  recourse,  may  recover  against  his 
immediate  or  any  remote  assignor  of 
uonnegotiable  paper.  Hughes  v.  Frum, 
41  W.  Va.  445,  23  S.  E.  604;  Long  v. 
Pence,  93  Va.  584,  25  S.  E.  593. 

Statute  Applies  to  Nonnegotiable 
Paper. — The  statute  which  declares 
"the  assignee  of  any  bond,  note  or 
writing  not  negotiable,  may  maintain 
any  action  thereupon  in  his  own  name, 
which  the  original  obligee  or  payee 
might  have  brought,  but  shall  allow 
all  just  discounts,"  etc.,  applies  only 
to  writings  not  negotiable;  and  its 
only  effect  is  to  authorize  the  assignee 
of  such  writings  to  sue  at  law  in  his 
own  name.  The  legstl  title  still  re- 
mains in  the  assignor,  in  whose  name 
the  suit  at  law  may  be  brought  But 
by  no  just  construction  can  this  stat- 
ute be  made  to  include  negotiable 
notes  whether  before  or  after  maturity. 
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for    the    language    of    the    statute    ex- 
pressly excludes  them.     Davis  v.  Mil- 
ler, 14  Gratt.  13. 
b.  Upon  Equity  Jurisdiction. 

In  2  Va.  Law  Reg.  384,  the  editor 
says:  "The  remedy  provided  by  §  2860 
of  the  Va.  Code  of  1887  (see  Code  of 
W.  Va.,  ch.  99,  §  14,  for  a  similar  pro- 
vision), for  actions  by  assignees  of 
nonnegotiable  choses  in  action,  in  their 
own  names,  is  not  exclusive  of  the 
jurisdiction  of  equity  to  grant  relief, 
save  in  so  far  as  the  jurisdiction  is 
excluded  by  §  2862  (Code  of  W.  Va., 
ch.  99,  §  16,  makes  identically  the  same 
provision).  The  latter  excludes  equi- 
table jurisdiction  only  in  the  case  of 
'suits  upon  a  bond,  note,  or  writing 
by  an  assignee.'  So  that  equity  still 
has  jurisdiction  of  suits  by  assignees 
of  choses  in  action,  other  than  bonds, 
notes  or  writings,  though  under  §  2860, 
the  assignee  of  any  chose  in  action 
(whether  in  writing  or  not)  may  main- 
tain an  action  at  law  thereon  in  his 
own  name." 

Code  of  Va.  1873,  ch.  141,  §  19,  pro- 
viding that  equity  shall  not  have  ju- 
risdiction of  suits  on  bonds,  notes,  etc., 
by  the  assignee  or  holder  thereof,  was 
not  intended  to  affect  the  principle 
that,  when  the  court  has  once  rightly 
obtained  cognizance  of  the  contro- 
versy and  of  the  acts  of  the  parties, 
its  power  is  effectual  for  .complete  re- 
lief. Walters  v.  Bank,  76  Va.  12,  18. 
Equity  Jurisdiction  Still  Remains. 
— The  pre-existing  right  of  an  assignee 
of  a  bond,  to  demand  payment  of  the 
same  in  a  court  of  equity  has  not  been 
merged  or  impaired  by  the  statutory 
right,  since  given  him,  to  sue  at  law  in 
his  own  name,  upon  the  assignment. 
The  latter  remedy  is  cumulative  and 
additional  to  the  former.  Winn  v. 
Bowles,  6  Munf.  25. 

Where  a  case  was  within  the  juris- 
diction of  a  court  of  equity  before  the 
statute,  and  there  is  nothing  in  the 
act  expressly  excluding  the  cognizance 
of  that  court,  it  is  to  be  construed  as 


merely  cumulative,  and  to  give  a  con« 
current  remedy  to  the  court  of  law. 
Gait  V.  Calland,  7  Leigh  600,  per 
Tucker,  J. 

Remedy  at   Law   Adequate.— But   it 

is  provided  by  Code  of  Va.,  §  2863, 
Code  of  W.  Va.,  ch.  99,  §  16,  as  fol- 
lows: "A  court  of  equity  shall  not 
have  jurisdiction  of  a  suit  upon  a  bond, 
note,  or  writing,  by  an  assignee  or 
holder  thereof,  unless  it  appear  that 
the  plaintiff  had  not  an  adequate  rem- 
edy at  law." 

E.   ESTOPPEL. 

An  assignor,  who,  by  his  silence,  as- 
surances, or  representations,  causes 
another  party  to  take  an  assignment 
of  a  bond,  will  be  equitably  estopped 
from  saying  that  the  representations* 
etc.,  were  false,  where  the  assignee 
had  a  right  to  rely,  and  did  rely  on 
them  to  his  injury.  Nicholas  v,  Austin, 
82  Va.  817,  1  S.  E.  132,  5  Va.  Law  Reg. 
115.     See   the   title    ESTOPPEL. 

Estoppel  by  Assurances  of  Payment* 
— "In  cases  of  assignment  it  is  settled 
law,  that  if,  before  the  assignee  takes 
it,  he  applies  to  the  obligor,  informs 
him  of  his  design  to  buy,  and  receives 
assurances  that  there  is  no  objection 
to  the  bond,  and  that  it  will  be  duly 
paid,  the  obligor  can  not  afterwards 
set  up,  against  the  assignee,  the  de- 
fense of  payment  or  illegal  considera- 
tion." Per  Tucker,  P.,  in  Davis  v. 
Thomas,  6  Leigh  4. 

The  assignee  of  a  bond,  given  for 
a  gaming  consideration,  stands  in  no 
better  situation  than  the  obligee  would 
have  done;  but  it  is  otherwise  both  at 
law  and  in  equity,  if  he  be  induced  by 
assurances  of  payment  from  the  ob- 
ligor to  become  the  purchaser  of  the 
bond.  Buckner  v.  Smith,  1  Wash.  296; 
Hoomes  v.  Smock,  1  Wash.  389. 

An  endorsee,  who  purchases  a  ne- 
gotiable note,  without  notice  of  any 
equity  between  the  maker  and  endor- 
ser, is  not  affected  by  such  equity;  es- 
pecially where,  before  the  assignment^ 
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the  maker  gives  assurances  to  the  en- 
dorsee, that  the  note  will  be  duly  paid. 
Lomax  v,  Picot,  2   Rand.  247. 

Estoppel  by  Promises  Express  or 
Implied. — Where  a  debtor  expressly 
or  impliedly  promises  to  pay  a  debt, 
after  notice  of  the  assignment,  he  is 
estopped  from  setting  up  any  defense 
he  had  against  the  assignor.  Stebbins 
V.  Bruce,  80  Va,  389;  Feazle  v.  Dillard, 
5    Leigh    30. 

Estoppel  by  Silence. — But  mere  si- 
lence will  not  operate  to  estop  a  party 
from  setting  up  defenses.  Stebbins  v. 
Bruce,    80    Va.    389. 

Gaming  Consideration. — Though, 
upon  a  bill  in  equity  by  the  obligor 
against  the  obligee  and  his  assignee, 
it  be  fully  proved,  by  evidence  unob- 
jectionable on  the  part  of  the  defend- 
ant, that  the  bond  of  the  plaintiff  was 
given  for  a  gaming  consideration,  still 
it  is  clear  that  the  obligor  can  not  be 
discharged  from  his  liability  to  the  as- 
signee, where  the  evidence  satisfac- 
torily shows  that  neither  the  assignee 
nor  his  agent,  previous  to  the  assign- 
ment of  the  bond,  had  any  knowledge 
of  its  having  been  executed  for  money 
won  at  play,  and  that  the  agent  was 
induced  to  purchase  it  by  the  plain- 
tiff's assurances  that  there  was  no  ob- 
jection to  its  payment,  and  that  it 
would  be  duly  paid.  "Under  such  cir- 
cumstances the  plaintiff  can  not  be  ex- 
onerated from  his  indebtedness  to  the 
innocent  assignee,  and  the  only  ques- 
tion he  can  be  permitted  to  make  is 
what  is  the  amount  of  that  indebted- 
ness. Is  it  the  whole  sum  for  which 
he  is  bound,  or  is  it  the  sum  paid  by 
the  assignee  to  the  assignor  for  the 
assignment?"  Per  Baldwin,  J.,  and 
Allen,  J.  Pettit  v.  Jennings,  2  Rob. 
676. 

But  the  assignee  of  a  bond  for 
money  won  at  gaming  can  not  re- 
cover, though  the  assignment  was  for 
valuable  consideration,  and  though  he 
had  no  notice  of  the  origin  of  the  bond, 
unless  the  obligor,  before  the  assign- 


ment, induce  him  to  take  the  bond  by 
promising  to  pay  him  the  money. 
Woodson  V.  Barrett,  2  Hen.  &  M.  80. 

Defense  of  Usury. — In  Stebbins  v. 
Bruce,  80  Va.  400,  it  is  said:  "In  Bank 
V.  Arthur,  3  Gratt.  173,  it  was  held, 
that  notwithstanding  the  obligor,  in  a 
bond  tainted  with  usury,  had  acknowl- 
edged the  debt,  after  notice  of  the  as- 
signment, and  promised  the  assignee 
to  pay  it,  he  was  not  thereby  estopped 
from  afterwards  setting  up  the  defense 
of  usury.  And  this  was  so,  said  the 
court,  because,  first,  the  promise  to 
pay  the  assignee  could  not  be  treated 
as  a  new  contract,  the  same  being 
without  a  valuable  consideration;  and, 
secondly,  because  under  the  circum- 
stances of  the  case,  the  assertion  of 
the  defense  could  not  operate  as  a 
fraud  upon  the  assignee,  inasmuch  as 
tfie  representations  of  the  obligor  were 
not  made  with  fraudulent  intent,  and 
no  loss  was  occasioned  thereby  to  the 
assignee.  The  case  was  therefore  un- 
like the  case  of  Pettit  v,  Jennings,  % 
Rob.  676,  in  which  it  was  held,  that 
where  the  assignee  is  induced  to  take 
the  assignment  of  the  debt  by  the  as*^ 
surances  of  the  debtor  that  the  same 
is  just,  and  will  be  duly  paid,  the  lat- 
ter is  estopped  from  setting  up  any 
defense  he  may  have  against  the  as- 
signor, even  though  the  debt  be  for  a 
gaming  consideration,  and  therefore 
void  in  its  inception,  provided  the  as- 
signee before  he  accepted  the  assign- 
ment, had  no  knowledge  as  to  the  con-  ^ 
sideration  of  the  instrument  assigned.'^ 
Bank  v,  Arthur,  3  Gratt.  172. 

Vni.  Pleading  and  Practice. 

A.   ALLEGATIONS  OF  PAYMENT^ 

In  an  action  upon  an  assigned  bond 
the  declaration  must  aver  nonpayment 
by. the  defendant  to  the  assignor  be- 
fore notice  of  the  assignment,  and  a 
mere  averment  of  nonpayment,  with- 
out more,  is  insufficient,  and  the  defect 
is  not  cured  by  the  verdict  Green 
V.  Dulany,  2  Muni  518; 
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The  assignor  and  assignee  of  a  bond 
being  made  defendants  to  a  bill  ex- 
hibited by  the  obligor,  for  an  injunc- 
tion and  for  general  relief,  he  alleging 
that  he  paid  the  money  to  the  assignor 
without  notice  of  the  assignment;  of 
that  allegation  he  afterwards  disproved, 
whereupon  the  injunction  is  dissolved, 
and  the  bill  dismissed  as  to  the  as- 
signee; the  cause  ought  yet  to  be  re- 
tained, and  further  proceeded  in,  to 
give  the  complainant  relief  against  the 
assignor.  Ruffners  v.  Barrett,  6  Munf. 
207. 

In  debt  on  bond,  by  the  administra- 
tor of  the  assignee  of  the  obligee 
against  the  administrator  of  the  obli- 
gor, the  declaration  should  aver  non- 
payment by  the  defendant  or  his  in- 
testate to  the  assignor,  before  notice 
of  the  assignment,  or  to  the  plaintiff's 
intestate  in  his  lifetime,  or  to  the  plain- 
tiff after  his  death.  Mitchell  v.  Thomp- 
son, 2  Pat.  &  H.  424. 

If  an  action  of  debt  be  brought  by 
the  assignee  of  a  bond  against  the  ob- 
ligor, and  the  latter  pleads  payment 
to  the  plaintiff,  he  can  not  give  evi- 
dence of  payment  to  the  assignor. 
Phelps  V.  Frazer,  3   Rand.  103. 

Pica  of  Pajrmcnt. — In  debt  on  an  as- 
signed bond,  the  assignee  being  plain- 
tiff, if  the  defendant  pleads  that  he  has 
paid  the  debt  to  the  plaintiff  (without 
pleading  payment  to  the  assignor  be- 
fore notice  of  the  assignment)  it  is 
not  allowable  to  give  in  evidence  any 
set-off  against,  or  payment  to  the  as- 
signor.  Hatcher  v.  Cabell,  6  Rand.  353. 

Payment  to  Whom. — In  debt  on  a 
bond,  in  behalf  of  the  survivor  of  two 
joint  assignees,  a  declaration,  charging 
that  the  defendant  had  not  paid  the 
debt  to  the  obligee,  or  to  the  plaintiff, 
without  averring,  also,  that  he  did  not 
pay  it  to  the  other  assignee  in  his 
lifetime,  is  bad  on  general  demurrer. 
Nicholson  v.  Dixon,  5  Munf.  198. 

In  an  action  of  debt  upon  an  as- 
signed bond,  the  declaration  ought  to 
charge  a  failure  to  pay  the  money  to 


the  obligee,  and  to  each  of  the  as- 
signees, as  well  as  to  the  plaintiff;  and 
if  it  only  charges  a  failure  to  pay  the 
plaintiff,  it  is  too  defective  to  main- 
tain the  action,  which  defect  will  not 
be  cured  by  the  verdict.  Braxton  v. 
Lipscomb,  2  Munf.  282.  See  also,  Nor- 
vell  V.  Hudgins,  4  Munf.  496. 

How  Question  of  Pasrment  Ascer- 
tained.— Where  the  debtor  is  sued  by 
the  assignee,  it  is  of  course  important 
to  him  to  be  satisfied  that  the  plain- 
tiff is  in  fact  the  assignee,  so  that  the 
defendant  may  be  protected  against 
the  assignor,  on  payment  of  the  judg- 
ment to  the  assignee.  If  the  defend- 
ant desires  to  question  the  validity  of 
the  assignment,  he  may  have  a  rule 
issued  against  the  assignor  to  appear 
in  the  suit  and  avow  or  disavow  the 
assignment.  Clarksons  v,  Doddridge, 
14  Gratt.  42;  Triplett  v,  Goff,  83  Va. 
784,   3   S.    E.   525. 

B.   PROOF  OF  ASSIGNMENT. 

A  bill  is  filed  by  the  assignees,  and 
the  answer  calls  for  proof  of  the  as- 
signment which  is  alleged  in  the  bill. 
Held,  it  is  error  to  decree  for  the 
plaintiffs,  without  such  proof.  Ten- 
nent  v.  Pattons,  6  Leigh  196;  Corbin 
V.  Emmerson,  10  Leigh  663;  Lynch- 
burg Iron  Co.  V.  Tayloe,  76  Va.  675. 

But  in  a  bill  by  an  assignee  against 
the  obligor  and  assignor,  where  the 
assignment  is  not  questioned  by  the 
assignor,  no  necessity  exists  for  prov- 
ing it  as  against  the  obligor.  Mayo 
V.  Carrington,  19  Gratt.  74. 

Proof  of  Assignment  under  Statute. 
— By  statute,  where  the  declaration, 
bill,  or  other  pleading  alleges  the  as- 
signment, proof  thereof  is  dispensed 
with,  unless  with  the  plea,  putting  it 
in  issue,  there  be  filed  an  affidavit  de- 
nying the  assignment.  Va.  Code  1887, 
ch.  159,  §  3279;  Code  of  W.  Va.,  ch. 
125,  §  40. 

An  allegation  that  the  note  was 
"sold  and  transferred,"  is  not  sufficient 
to    dispense    with    proof    of    the    fact. 
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not  being  within  the  statute,  which 
has  no  application  to  a  transfer  of  a 
note  by  mere  delivery,  but  only  to 
endorsements  or  assignments  in  writ- 
ing. Clason  V.  Parrish,  93  Va.  24, 
24  S.  E.  471;  Phaup  v.  Stratton,  9  Gratt. 
615.  See  also,  Robinson  v.  Dix,  18 
W.  Va.  528;  Maxwell  v.  Burbridge,  44 
W.   Va.   248,  28   S.   E.  702. 

C.  BILLS  OF  REVIEW  AND  PE- 
TITIONS  FOR  REHEARING. 

Neither  bills  of  review  nor  petitions 
for  rehearing  lie  for  assignees.  Arm- 
stead  V.  Bailey,  83  Va.  242,  245,  2  S. 
E.  38.  See  the  titles  BILL  OF  RE- 
VIEW;   REHEARING. 

D.  STATUTE  OF  LIMITATIONS. 

One  of  two  assignees  claiming  the 
same  judgment,  can  not  plead  the  stat- 
ute of  limitations  as  against  the  other. 
Clarke  v.  Hogeman,  13  W.  Va.  718. 
See  the  title  LIMITATION  OF  AC- 
TIONS. 

Set-Off. — An  assignee  of  a  note,  su- 
ing upon  it,  may  plead  the  statute  of 
limitations  against  a  set-off  based 
upon  a  demand  against  the  assignor. 
Walker  v.  Burgess,  44  W.  Va.  399,  30 
S.   E.  99. 

Upon  a  plea  by  the  assignor  that  the 
action  against  him  did  not  accrue 
within  five  years,  it  is  found  that 
though  the  debt  originally  due  from 
the  obligor  has  been  discharged  by 
payments  to  and  set-offs  against  the 
assignor,  yet  the  assignee  did  not 
know,  until  after  judgment  in  his  suit 
against  the  obligor,  that  nothing  was 
due;  and  it  is  also  found  that  five 
years  have  not  elapsed  since  the  judg- 
ment. Held,  that  as  part  of  the  debt 
was  discharged  by  the  set-off,  it  was 
only  the  judgement  which  established 
the  set-off  as  a  payment,  and  until  the 
judgment  was  rendered,  the  action  did 
not  accrue  against  the  assignor.  Scates 
r.   Wilson,   9   Leigh   473. 

E.  ASSUMPSIT. 

"In  an  action  by  the  assignee 
against  the  assignor,  the  right  of  re- 


covery is  founded  in  every  case  upon 
the  implied  contract  created  by  the 
assignment,  and  the  remedy  for  the 
enforcement  of  the  right  is  the  action 
of  assumpsit."  Long  v.  Pence,  93  Va, 
588,  25  S.  E.  593;  Caton  v.  Lenox,  5 
Rand.  31;  Thomas  v.  Linn,  40  W.  Va. 
122,  20  S.  E.  880.  See  the  title  AS- 
SUMPSIT. 

Reasons  Why  Assumpsit  Lies. — ^An 
assignee  may  recover  against  an  as- 
signor of  nonnegotiable  paper,  on  the 
common  count  for  money  had  and  re- 
ceived in  indebitatus  assumpsit.  "Re- 
covery can  be  had  based  on  the  as- 
signment of  a  chose  in  action  turning 
out  insolvent,  and  this  is  true  whether 
there  has  been  an  express  or  implied 
undertaking  to  stand  good  for  it  in 
case  of  a  failure  to  collect,  for  the 
law  says  that  it  shall  be  refunded  on 
the  ground  that  there  has  been  a  fail- 
ure of  consideration,  and  in  legal  con- 
templation the  money  is  received  for 
the  use  of  the  party  who  paid  it." 
Hughes  r.  Frum,  41  W.  Va.  445,  23 
S.  E.  605.  Nichols  V,  Porter,  2  W.  Va. 
13,  so  far  as  it  relates  to  this  feature 
is  overruled.  Drane  v.  Scholfield, 
6  Leigh  395,  opinion  of  Tucker, 
J.;  Mc  Williams  v.  Smith,  1  Call 
125,  opinion  of  Roane,  J.  The 
latter  case  is  pointedly  decisive  of 
the  question  logically,  the  court  say- 
ing: "This  note  with  its  assignments, 
was  certainly  proper  evidence  on  the 
general  count  for  money  had  and  re- 
ceived." See  also,-  Mackie  v,  Davis,  2 
Wash.  219;  Walker  v.  Henry,  36  W. 
Va.  100,  14  S.  E.  440. 

When  the  Action  Will  Lie.— The  as- 
signee of  a  promissory  note  must  first 
sue  the  maker,  before  he  can  resort  to 
the  assignor,  and  until  he  sues  the 
maker,  he  can  not  recover  against  the 
assignor  upon  the  counts  in  indebi- 
tatus assumpsit  for  money  had  and  re- 
ceived, or  for  money  paid,  laid  out, 
and  advanced,  which  will  lie  against 
the  assignor  of  a  bond,  and  is  the 
proper  action,  when  the  proper  steps 
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have  been  taken.  Lee  v.  Love,  1  Call 
497;  Mackie  v,  Davis,  2  Wash.  229, 
230,  opinion  of  Roane,  J. 

Where  an  assignor  endorses  his 
name  in  blank  on  a  bond  for  the  pur- 
pose of  enabling  the  assignee  to  obtain 
credit  thereon,  and  buys  goods  on  the 
faith  of  his  endorsement,  he  will  be 
liable  to  the  holder  thereof,  in  an  ac- 
tion of  assumpsit,  either  as  assignor  or 
guarantor  ot  the  bonds,  where  the 
maker  is  insolvent.  Hopkins  v.  Rich- 
ardson, 9  Gratt.  485.  See  Welsh  v. 
Ebersole,  75  Va.  659,  660,  in  which 
Staples,  J.,  comments  upon  the  above 
case. 

F.   PARTIES. 

The  general  rule  is,  that  where  it  is 
necessary  to  adjudicate  the  rights  of 
the  assignee,  the  assignor,  or  if  he  be 
dead,  his  personal  representative,  must 
be  made  a  party  to  the  cause.  Vance 
V.  Evans,  11  W.  Va.  342,  382;  Corbin 
V.  Emmerson,  10  Leigh  663;  Lynch- 
burg Iron  Co.  V.  Tayloe,  79  Va  675. 
See  generally,  the  title   PARTIES. 

"Before  a  special  court  of  appeals  in 
Virginia  consisting  of  Brooke  and  Ca- 
bell, judges  of  the  court  of  appeals, 
and  Scott,  judge  of  the  general  court, 
it  was  held  that,  'In  every  case  of  a 
bill  in  equity,  asking  relief  for  the  plain- 
tiff, as  assignee  of  the  rights  of  an- 
other, the  assignor  must  be  made  a 
party,  etc.*  Corbin  v.  Emerson,  10 
Leigh  663.  In  the  cases  of  the  James 
River  and  Kanawha  Company  v.  Lit- 
tlejohn  and  Littlejohn  v.  Ferguson,  18 
Gratt.  53,  it  was  held  by  the  court  of 
appeals  of  Virginia  that  'to  a  bill  filed 
by  an  assignee  of  a  chose  in  action,  if 
the  assignment  purports  to  transfer 
the  whole  interest  of  the  assignor,  and 
there  is  nothing  in  the  pleadings  and 
proofs  to  induce  the  belief  that  it  did 
not  really  do  so,  the  assignor  is  not  a 
necessary  party.'  In  the  last  named 
case  the  assignor  was  made  a  party 
defendant  in  the  writ,  but  not  in  the 
bill,  and  there  was  an  order  of  pub- 
lication executed  as  to  him  "  Tameson 
V.  Mylcs,  7  W.  Va.  31L 


Personal  Representative  Necessary 
Party.— The  case  of  Owen  v.  Riley's 
Executors,  1  Va.  Dec.  136.  decided  at 
Staunton,  Va.,  at  the  September  term, 
1878,  but  not  reported,  is  stated  as  fol- 
lows, in  1  Barton's  Ch.  Pr.  (2d  Ed.)  p. 
172:  "There  was  a  contention  between 
two  creditors  who  had  presented  their 
claims  for  audit  before  a  master  com- 
missioner, who  was  acting  under  a  de- 
cree rendered  in  a  general  creditors* 
suit,  and  in  which  neither  of  them  was 
named  as  a  party.  The  fund  was  not 
sufficient  to  pay  all  the  debts,  and  the 
creditor  whose  debt  was  not  disputed 
excepted  to  the  commissioner's  report 
auditing  the  other  debt,  because  that 
creditor  claimed  as  assig^nee  of  an- 
other, and  yet  produced  no  evidence  of 
the  assignment  except  the  mere  pos- 
session of  an  unendorsed  bond,  which 
was  not  payable  to  bearer.  The  coun- 
sel for  both  parties  agreed  in  argu- 
ment that,  owing  to  the  difficulty  of 
making  the  personal  representatives  of 
the  alleged  assignor  parties  to  the 
suit,  the  case  could  properly  be  tried 
without  their  presence.  This,  how- 
ever, the  court  of  appeals  refused  to 
do,  but  reversed  the  cause,  and  sent  it 
back  to  the  circuit  court,  with  direc- 
tions that  the  representatives  of  the 
alleged  assignor  should  be  made  par- 
ties to  the  suit,  or  else  be  summoned 
before  the  master   commissioner." 

Assignor  of  Mortgage. — The  as- 
signee of  a  mortgage  may  maintain  a 
suit  to  foreclose,  without  making  his 
assignor  a  party,  if  the  legal  title  has 
been  conveyed  to  him.  Newman  v. 
Chapman,  2  Rand.  93. 

Unknown  Assignees. — In  a  bill  to 
set  aside  a  deed  as  to  one  and  his  as- 
signs, and  it  does  not  appear  that  there 
are  any  assigns,  it  is  unnecessary  to 
make  them  parties.  Smith  v.  Cor- 
nelius, 41  W.  Va.  59,  23  S.  E.  603. 

An  assignee  of  an  interest  in  a  por- 
tion of  the  purchase  money,  is  the 
proper  party  to  a  bill  of  specific  per- 
formance. Davis  r.  Henry,  4  W.  Va. 
671. 
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Partic«  to    a    Petition.— Where  one 

files  a  petition  in  a  pending  cause  to 
assert  a  claim  as  assignee  to  a  debt 
reported  therein,  the  assignor  must  be 
made  a  party  to  the  petition  and  sum- 
moned to  answer.  Daily  v,  Warren,  80 
Va.  517. 

Assignment  of  Whole  Interest  of 
Assignor. — If  an  assignment  purports 
to  transfer  the  whole  interest  of  the 
assignor,  and  there  is  nothing  in  the 
pleadings  or  proof  to  induce  the  be- 
lief, that  it  did  not  really  do  so,  the 
assignor  is  not  a  necessary  party  to 
the  suit  on  the  claim  assigned.  Scott 
V.  Ludington,  14  W.  Va.  393;  Omo- 
hundro  v.  Henson,  26  Gratt.  511;  Vance 
V.  Evans,  11  W.  Va.  342;  Tatum  v.  Bal- 
lard, 94  Va.  375,  26  S.  E.  871;  Corbin 
V.  Emmerson,  10  Leigh  663,  distin- 
guished in  James  River  &  K.  Co.  v. 
Littlejohn,  18  Gratt.  53,  on  the  ground 
that  the  question  of  the  assignment 
was  not  before  the  court.  Daily  v. 
Warren,  80  Va.  517;  James  v.  Bur- 
bridge,  33  W.  Va.  272,  10  S.  E.  397; 
Lynchburg  Iron  Co.  v.  Tayloe,  79  Va. 
674,  opinion  of  Lacy^  J. 

The  assignor  of  a  chose  in  action  is 
not  a  necessary  party  to  a  bill  by  the 
assignee  to  enforce  the  chose  in  ac- 
tion against  a  third  party,  if  the  as- 
signment, pleadings,  and  proof  tend 
to  induce  the  belief  that  the  assignor's 
whole  interest  was  transferred,  and  the 
validity  of  the  assignment  was  not  de- 
nied. James  River  &  K.  Co.  v.  Lit- 
tlejohn,  18  Gratt.  53,  82. 

Assignment  Absolute  and  Uncon- 
ditional.— An  assignment  being  in  writ- 
ing, unconditional  and  absolute,  and 
the  extent  and  validity  of  it  being 
neither  doubted  nor  denied,  the  as- 
signor is  not  a  necessary  party.  Find- 
ley  V.  Smith,  42  W.  Va.  299,  26  S.  E. 
371;  Chapman  v.  Railroad  Co.,  18  W. 
Va.  184;  James  v.  Burbridge,  33  W.  Va. 
272,  10  S.  E.  396. 

Note  Endorsed  for  Collection. — It 
was  held,  in  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  676,  that  as   the   note 


sued  on  by  the  alleged  assignee  in  this 
cause  not  having  been  assigned  to  him 
by  the  alleged  assignor,  but  endorsed 
only  for  collection,  it  is  necessary  to 
make  the  said  alleged  assignor  a  party 
to  any  proceedings  having  for  their  ob- 
ject the  disposition  of  the  said  note. 

The  assignor  and  assignee  of  a  judg- 
ment may  unite  as  coplaintiffs  in  a 
suit  in  equity  to  recover  a  debt.  Neely 
V.  Jones,  16  W.  Va.  627,  645. 

It  was  held,  in  List  v.  Pumphrey,  3 
W.  Va.  672,  that  where  after  a  cause 
is  revived,  the  said  administrator  de 
bonis  non  assigns  the  judgment  which 
is  the  subject  matter  of  the  suit,  to 
an  assignee,  and  the  suit  proceeds  in 
the  name  of  the  new  administrator 
without  the  assignee  being  made  a 
party,  still  the  cause  might  so  proceed 
until  final  judgment. 

Equity  Deals  Only  with  the  Real 
Parties. — It  is  a  well  settled  rule  that 
an  assignor  of  a  chose  in  action, 
though  secured  by  a  vendor's  lien  re- 
served on  real  estate,  can  not  sue  in 
equity  for  the  benefit  of  his  assignee 
to  collect  the  debt.  The  reason  for 
the  rule  is  that  equity  deals  only  with 
the  real  parties  in  interest,  and  if  they 
are  not  before  the  court  no  proper  de- 
cree can  be  made  in  the  cause.  But 
where  the  beneficial  owner  has  been 
made  a  party  to  the  suit  by  the  cross 
bill  of  the  respondents,  and  has  filed 
its  answer  thereto,  a  demurrer  to  the 
original  bill  should  pot  be  sustained. 
Hurt  V.  Miller,  95  Va.  32,  27  S.  E. 
831.  See  also,  Penn  v.  Hearon,  94  Va, 
773,  27   S.   E.   599. 

G.    VARIANCE. 

Declaration  on  a  bond  given  to 
A  and  by  him  assigned  to  the  plaintiff. 
The  bond  produced  in  evidence  had 
had  an  assignment  indorsed  to  B 
which  was  stricken  out,  except  the 
signature  of  the  obligee,  above  which 
was  indorsed  the  assignment  to  the 
plaintiff.  The  court  held  that  there 
was  no  variance  between  the  declara- 
tion   and   the   bond.      Drummond     v. 
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Crutcher,  2  Wash.  218.     See  the  title 
VARIANCE. 

IX.  Evidence. 

A.  DECLARATIONS  AND  AD- 
MISSIONS. 

Declarations  of  Assignor  after  As- 
signment.— It  is  well  settled  that  the 
declarations  of  an  assignor  after  as- 
signment, are  inadmissible  in  evidence 
against  his  assignee.  Brock  v.  Brock. 
92  Va.  173,  23  S.  E.  224;  Barbour  v. 
Duncanson,  77  Va.  76;  Smith  v.  Betty, 
11  Gratt.  752;  Daily  v.  Warren,  80  Va. 
612;  Hodnett  v.  Pace,  84  Va.  873,  6 
S.  E.  217;  Strother  v,  Xaupi,  80  Va. 
159.  See  the  title  DECLARATIONS 
AND  ADMISSIONS. 

Whether  Oral  or  Written.— Declara- 
tions, either  oral  or  written,  of  an  as- 
signor, that  a  chose  in  action  has  been 
paid  are  inadmissible,  unless  made  be- 
fore the  assignment.  Ginter  v.  Bree- 
den,  90  Va.  565,  19  S.  E.  656;  Lewis  z/. 
Long,  3   Munf.   136. 

Acknowledgments  of  Payment. — 
The  acknowledgments  of  an  assignor 
that  he  has  been  paid  his  debt  are  no 
evidence  against  the  assignee,  unless 
they  were  made  anterior  to  the  as- 
signment, and  it  is  equally  true, 
whether  his  acknowledgment  is  writ- 
ten or  oral,  and  the  onus  probandi  is 
on  the  debtor.  Moreover  a  receipt  is 
nothing  but  a  written  acknowledg- 
ment, and  the  date  of  it  is  not  even 
prima  facie  presumed  to  be  true,  for 
if  this  were  true  every  paper  would 
prove  itself,  and  the  assignee  would  be 
put  at  a  decided  disadvantage,  as  the 
parties  know  the  true  date,  whereas 
the  assignee  can  not  know.  Wilcox 
V.  Pearman,  9  Leigh  147. 

Statement  after  Assignment  by  Obli- 
gee.— The  assignee  being  absent,  state- 
ments made  by  the  obligee  of  a 
title  bond,  after  its  assignment, 
detrimental  to  the  rights  of  the  as- 
signee, are  certainly  not  competent 
evidence  as  against  him,  and  can  not 
affect  his   rights.     Coldiron  v.    Ashe- 


ville   Shoe   Co.,  93   Va.   364,  25   S.    E. 
238. 

Statements  after  Assignment  as  to 
Offsets. — Statements  made  by  an  as- 
signor of  a  common-law  instrument  to 
the  holder  after  the  assignment,  that 
there  is  no  offset  or  objection  to  the 
said  bond,  nor  anything  to  affect  his 
liabiHty  as  assignor,  is  a  mere  nudum 
pactum,  and  not  binding,  and  hence 
will  not  be  sufficient  consideration  to 
support  an  action  of  assumpsit  by  the 
holder  against  the  assignor.  Hopkins 
V.   Richardson,  9  Gratt.  485. 

B.  POSSESSION  AS  EVIDENCE 
OF  AN  ASSIGNMENT. 

Mere  Possession  Not  Evidence  of 
Title.  —  Where  there  is  no  written 
assignment,  the  mere  possession  of  the 
instrument  would  not  be  sufficient  evi- 
dence of  title  to  authorize  the  debtor 
to  pay  to  the  holder,  the  principle  be- 
ing that  the  mere  possession  of  a  com- 
mon-law instrument,  in  the  absence  of 
other  circumstances,  is  not  sufficient 
evidence  of  title.  Brown  v.  Taylor,  32 
Gratt.  135,  5  Va.  Law  J.  1;  Tate  v, 
Tate,  85  Va.  205,  7  S.  E.  352. 

It  is  said,  in  1  Barton's  Ch.  Pr.  (2d 
Ed.)  p.  560,  that  while  it  is  true  that 
the  mere  possession  of  a  note  or  bond 
is  not  prima  facie  proof  that  it  was 
assigned,  yet  the  delivery  of  the  instru- 
ment by  which  the  debt  is  secured 
will  amount  to  an  equitable  assign- 
ment of  it  if  there  be  proof  that  it 
was  so  intended,  at  least  if  there  be  a 
valuable  consideration  therefor.  Mr. 
Barton  seriously  questions  the  propo- 
sition laid  down  in  Bell  v.  Moon,  79 
Va.  341,  that  possession  of  bonds  and 
notes  makes  a  prima  facie  case  of 
ownership.  See  also,  10  Va.  Law  J. 
450;  Morrison  v  Grubb,  23  Gratt.  342. 

Possession  by  Personal  Representa- 
tive.— Where  the  assignment  of  a  bond 
is  made  to  one  who  afterwards  be- 
comes personal  representative,  posses- 
sion of  the  bond  and  production  is  no 
evidence  of  delivery.  Lewis  v.  Mason, 
84  Va.  731,  10  S.  E.  529.  .     . 
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C  HANDWRITING  OF  PRIOR 
ASSIGNORS. 

In  a  suit  against  the  assignor  of  a 
bond,  the  handwriting  of  the  assignors 
prior  to  his  own,  need  not  be  proved 
upon  the  trial  of  the  cause,  because 
this  action  is  founded  principally  on 
the  priority  that  exists  between  the 
assignor  and  assignee,  hencew  it. will 
be  seen  very  readily  that  mesne  or 
intermediate  endorsements  need  not 
be  proved.  McWilliams  v.  Smith,  1 
Call  123;  Mackie  v,  Davis,  2  Wash. 
219.     See  the  title   HANDWRITING. 

D.  ANSWER  OF  ONE  ASSIGNOR 
AS  EVIDENCE  AGAINST 
OTHER 

We  find  it  laid  down  in  the  books, 
in  the  strongest  terms,  that  the  answer 
of  one  defendant  is  not  evidence 
against  his  codefendant,  and  there  is 
no  authority  which  makes  the  answer 
of  a  vendor  or  assignor  an  exception 
from  the  general  rule,  even  though 
the  bond  assigned  be  alleged  to  have 
been  given  on  a  gaming  consideration, 
and  this  fact  cannot  be  established  by 
the  answer  of  the  codefendant  (as- 
signor) against  the  other  defendant 
who  is  the  assignee.  Petit  r.  Jen- 
nings, 2  Rob.  676.  See,  in  accord, 
Hoomes  v.  Smock,  1  Wash.  389;  Dade 
V.    Madison^    5    Leigh    401. 

E.  PRIVILEGED  COMMUNICA- 
TIONS. 

Communications  by  assignor  to  at- 
torney of  assignee  are  not  privileged 
when  the  attorney  was  acting  for  his 
client.  Hall  v.  Rixey,  84  Va.  790,  6 
S.  E.  215.  See  the  title  ATTORNEY 
AND  CLIENT. 

F.  WITNESSES. 

Effect  of  Death  of  One  Party.— The 

evidence  of  an  assignor  of  choses  in 
action,  which  contains  declarations 
and  conversations  with  a  deceased 
party,  as  it)  the  justice  of  such  claims, 
is  incompetent.  Code  of  W.  Va.  1868, 
p.  619,  §  23;  Middleton  v.  White.  5  W. 
Va.  572.     See  also,   Ginter  v.   Breeden, 


90    Va.    565,    19    S.    E.    656;    Mason    v. 
Wood,    27    Gratt    783.      See    the   title 
WITNESSES. 
One  Not  a  Party  to  the  Bond.— But 

one  not  a  party  to  a  bond,  but  who 
has  agreed  with  the  obligor  to  pay  it. 
and  has  received  from  him  money  for 
that  purpose,  is  a  competent  witness 
to  prove  payment,  though  the  obligee 
is  dead.  Wager  v,  Barbour,  84  Va. 
419,  4  S.  E.  842. 

Release  WHl  Not  Make  Assignor 
Competent. — When  an  assignor  and 
assignee  of  a  chose  in  action  are  both 
parties  to  a  suit  brought  to  recover 
money  due  upon  such  chose  in  action,, 
and  the  debtor  is  not  living,  the  as- 
signor is  incompetent  to  testify  as  a 
witness  in  such  suit  in  favor  of  his 
assignee.  Even  though  a  release  is 
made  by  the  assignee  to  the  assignor^ 
from  all  and  every  liability  to  re- 
course or  otherwise,  as  assignor  of 
the  chose  in  action,  this  does  not  make 
the  assignor  a  competent  witness  to 
testify  in  favor  of  his  assignee.  White 
V,  Heavner.  7  W.  Va.  324. 

Effect  of  Lapse  of  Time. — Where 
time  has  barred  an  action  for  deceit 
against  the  obligees  of  a  bond,  the  as- 
signee is  not  therefore  an  incompetent 
witness  for  the  holder  of  the  bond 
against  the  obligors.  Fant  v,  Fant,  17 
Gratt.  11. 

Remote  Assignor  Competent  Wit- 
ness.— Where  a  note,  not  negotiable* 
is  endorsed  by  several  persons  in  suc- 
cession, the  last  assignee  could  only 
sue  the  maker  and  his  immediate  as- 
signor, and  not  a  remote  assignor,  be- 
fore the  act  of  assembly  of  1807; 
hence,  before  that  act,  a  remote  as- 
signor, might  have  been  a  competent 
witness,  to  prove  that  the  immediate 
assignor  was  discharged,  in  a  suit  be- 
tween him  and  the  last  assignee.  Ca- 
ton  V.  Lenox,  5   Rand.  34. 

Guarantee  Uncalled  for  —  Assignee 
Competent. — The  assignee  of  a  bond 
transfers  it  for  value,  without  assign- 
ment, but  undeuakes  verbally  to  guar- 
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antec  it,  if  the  transferee  calls  on  him 
to  do  so,  to  enable  him  to  dispose  of 
it.  The  transferee  disposes  of  the 
bonds  without  calling  for  the  guaranty. 
The  assignee  is  no  longer  liable  on  the 
promise  to  guarantee,  and  is  therefore 
not  an  incompetent  witness  for  the 
holder  against  the  obligors.  Fant  v. 
Fant,  17  Gratt.  11. 

X.  Recordation  of  Assignments. 

Assignments  of  Choses  Need  Not  Be 
Recorded. — ^Assignments  of  choses  in 
action,  whether  general  or  special,  are 
not  required  to  be  recorded,  and, 
hence,  such  recordation,  if  made, 
would  not  constitute  constructive  no- 
tice to  third  persons.  Gordon  v,  Rixey, 
76  Va.  701;  Daily  v.  Warren,  80  Va. 
612;  Gregg  v.  Sloan,  76  Va.  500;  Bickle 
V.  Chrisman,  76  Va.  678;  Ginter  v. 
Breeden,  90  Va.  570,  19  S.  E.  656;  Kirk- 
land  V.  Brune,  31  Gratt.  126,  and  note; 
Fleshman  v.  Hoylman,  27  W.  Va.  728; 
Tingle  v,  Fisher,  20  W.  Va.  497,  511; 
Renick  v.  Ludington,  20  W.  Va.  511; 
Bank  v,  Gettinger,  3  W.  Va.  317;  Turk 
V.  Skiles,  45  W.  Va.  82,  30  S.  E.  236. 

The  record  of  a  deed  of  trust,  by 
which  bonds  are  assigned,  does  not 
constitute  notice  to  the  obligor  of  the 
assignment.  Terry  v.  Wooding,  2 
Pat.  &  H.  178. 

Where  a  lien  creditor,  who  as  to  a 


prior  unrecorded  deed,  is  a  subsequent 
purchaser  for  value  and  without  notice, 
assig^ns  his  claims  to  an  assignee,  who 
has  notice  of  the  deed,  the  assignee  is 
as  fully  protected  as  the  assignor  had 
been.    Cox  v.  Wayt,  26  W.  Va.  807. 

Executory  Written  Contract  —  A 
person  has  equitable  title  to  land  under 
an  executory  written  contract,  and  by 
written  assignment  transfers  it  to  an- 
other, which  assignment  is  not  re- 
corded, and  a  judgment  goes  against 
the  assignor.  The  assignment  is  void 
as  to  such  judgment,  and  the  equitable 
right  to  the  land  under  the  contract 
and  assignment  subject  to  the  judg- 
ment, because  of  failure  to  record  the 
assignment.  Damron  v.  Smith,  37  W. 
Va.  580,  16  S.  E.  807. 

Meaning  of  "Goods  and  Chattels'*  in 
Recording  Acts. — It  seems  to  be  per- 
fectly well  settled  that  the  words 
"goods  and  chattels,"  contained  in  the 
Virginia  and  West  Virginia  recording 
acts,  do  not  apply  to  choses  in  action, 
but  only  to  visible,  tangible,  movable 
property.  Code  of  W.  Va.,  ch.  74,  §  5; 
Va.  Code  1887,  §  2414;  First  Nat.  Bank 
of  Richmond  v.  Holland,  June  20,  1901, 
7  Va.  Law  Reg.  204;  Kirkland  v, 
Brune,  31  Gratt.  126;  Turk  v.  Skiles, 
45  W.  Va.  82,  30  S.  E.  236;  Tingle  v. 
Fisher,  20  W.  Va.  498;  Fleshman  v. 
Hoylman,  27  W.  Va.  728. 
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ZIIL  Bights,  Duties  and  Liabilities  of  Trustees  Generally,  832. 
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CROSS  REFERENCES. 
See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  ante,  p.  2; 
CONFLICT  OF  LAWS;  CORPORATIONS;  DEEDS  OF  TRUST;  FRAUD 
AND  DECEIT;  FRAUDULENT  AND  VOLUNTARY  CONVEYANCES; 
PARTNERSHIP;  RECEIVERS;  RECORDING  ACTS;  TRUSTS  AND 
TRUSTEES. 


I.  Definitions  and  Distinctions. 

Definition. — An  assignment  for  ben- 
efit of  creditors  virtually  amounts  to 
a  conversion  or  appropriation  of  the 
property  assigned,  so  far  as  may  be 
necessary  to  effectuate  the  purposes 
of  the  trust.  Sandusky  v.  Faris,  49 
W.  Va.  150,  38  S.  E.  563,  approved  in 
Snyder  v.  Middle  States  Loan,  etc.,. 
Co.,  52  W.  Va.  655,  44  S.  E.  250. 

A  judgment  confessed  by  an  insol- 
vent debtor,  and;  execution  issued  and 
levied,  operates  in  effect  as  an  assign- 
ment and  transfer  of  the  debtor's  prop- 
erty to  the  extent  of  the  levy,  to  all 
intents  and  purposes  as  no  other  mode 
of  assignment  or  transfer  could  do. 
Mack  V.  Prince,  40  W.  Va.  324,  21  S. 
E.  1012. 

"An  assignment  is  more  than  a  se- 
curity for  the  payment  of  debts;  it  is 
an  absolute  appropriation  of  property 
for  their  payment.  It  does  not  create 
<a  lien  in  favor  of  creditors  upon  prop- 
erty which  in  equity  is  still  regarded 
as  the  assignor's,  but  it  passes  both  the 


legal  and  equitable  title  to  the  property 
absolutely  beyond  the  control  of  the 
assignor,  and  the  trust  which  results 
to  the  assignor  in  the  unemployed  bal- 
ance does  not  indicate  such  an  equity. 
Again:  *An  assignment  for  the  benefit 
of  creditors  implies  the  actual  transfer 
of  the  property  to  an  assignee  or  trus- 
tee, so  that  the  assignor  is  divested  of 
all  control  over  it."*  Sandusky  v. 
Faris,  49  W.  Va.  150,  38  S.   E.  503. 

Distinguished  from  Deed  of  Trust 
in  Nature  of  Mortgage. — When  a 
grantor  in  a  deed  of  trust  conveys  all 
of  his  property  to  a  trustee  for  the 
benefit  of  his  creditors,  with  power  to 
sell  the  same  immediately,  and  au- 
thorizes the  trustee,  after  paying  the 
expenses  of  the  trust  and  discharging 
the  lien  on  the  property,  to  make  a 
pro  rata  distribution  of  the  proceeds 
among  the  grantor's  creditors,  and  re- 
convey  to  him  whatever  may  remain 
unsold  in  case  the  property  shall  be 
more  than  sufficient  to  pay  all  debts, 
such  deed  is  absolute,  and  the  convey- 
ance is  .to  a  trustee  for  the. purpose  of 
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raising  a  fund  with  which  to  pay  debts, 
as  distinguished  from  a  deed  of  trust 
in  the  nature  of  a  mortgage  to  secure 
the  payment  of  debts,  and  amounts  to 
an  appr-  priation  of  the  property;  so 
far  as  may  be  necessary  to  the  accom- 
pli hmert  of  that  purpose.  Sandusky 
V.  Paris,  40  W.  Va.  150,  38  S.  E.  563. 

IL  Assignment  Must  Be 
OeneraL 

It  is  a  perfectly  well  settled  principle 
of  law,  as  we  shall  see  further  on,  that 
assignments  for  the  benefit  of  cred- 
itors, which  stipulate  for  the  release 
of  the  debtor  by  the  creditors  from 
further  liability  for  the  residue  of  their 
demands,  must  convey  all,  or  substan- 
tially all,  of  the  debtor's  property. 
Long  V.  Meriden  Britannia  Co.,  94 
Va.  594,  27  S.  E.  499;  Skipwith  v.  Cun- 
ningham, 8  Leigh  271;  Gordon  v.  Can- 
non, 18  Gratt.  387,  and  note;  Hurst  v. 
Leckie,  97  Va.  550,  34  S.  E.  4C4.  See 
post,  "Stipulations  for  Release  6f 
Debtor,"  VIII,  C. 

The  conveyance  need  not  show  on 
its  face  that  it  embraced  all  the  estate 
of  the  grantors  but  this  fact  may  be 
shown  by  other  evidence.  Long  v. 
Meriden  Britannia  Co.,  94  Va.  594,  27 
S.    E.    499. 

Debtor  Can  Not  Impeach  His  Own 
Deed. — But  a  debtor  can  not  set  up  the 
fact,  against  a  deed  executed  by  him 
for  the  benefit  of  his  creditors,  that  it 
is  invalid  because  all  his  property  is 
not  conveyed  thereby,  and  thus  enable 
him  to  take  advantage  of  his  own 
wrong.  Robinson  v.  Mays,  76  Va. 
708. 

III.  Who  May  Assign. 

A.    CORPORATIONS. 

An  insolvent  corporation  has  a  right 
to  assign  all  of  its  property  for  the 
benefit  of  its  creditors  generally.  In- 
deed, it  would  be  strange  if  this  were 
not  true.  After  a  corporation  has  be- 
come insolvent,  being  unable  to  pro- 
ceed with  its  business,  the  only  proper 


thing  to  be  done  is  to  dispose  of  its 
property  to  those  entitled  to  receive 
it;  and  the  best  and  fairest  way  to  do 
this  is  to  assign  its  property  to  a  trus- 
tee for  the  benefit  of  its  creditors. 
Lamb  v.  Cecil,  25  W.  Va.  288;  Lamb  v. 
Pannell,  25  W.  Va.  298. 

It  was  held  in  Farmers'  Bank  v. 
Willis,  7  W.  Va.  31,  that  the  bank  has 
the  right  to  assign  its  assets  for  the 
benefit  of  its  creditors,  independently 
of  the  act  of  the  general  assembly  of 
Virginia,  passed  in  1866,  on  that  sub- 
ject. 

Power  of  President  and  Cashier.— 
Where  the  management  of  the  affairs 
of  a  corporation  is  intrusted  by  its 
charter  to  the  board  of  directors,  the 
president  and  cashier,  unless  specially 
authorized  by  the  charter,  have  no 
power  to  assign  the  choses  in  action  of 
the  corporation  to  its  creditors  as  se- 
curity for  payment  of  a  precedent  debt 
of  the  corporation  without  authority 
from  the  board  of  directors.  The  as- 
signment so  made  is  not  merely  voida- 
ble, but  absolutely  void.  Lamb  v.  Ce- 
cil, 25  W.  Va.  288;  Lamb  v.  Pannell, 
25  W.  Va.  298. 

Power  of  Directors.— The  directors 
of  a  corporation  in  this  state  have  no 
power  to  direct  the  assignment  of  the 
entire  property  owned  by  such  corpo- 
ration to  a  trustee  for  the  payment 
of  its  creditors,  without  the  consent 
of  the  stockholders.  Kyle  v,  Wagner, 
45  W.  Va.  349,  32  S.  E.  213. 

Authority  of  Stockholders  Presumed. 
— A  deed  of  assignment  by  an  insol- 
vent corporation  for  the  benefit  of 
creditors  and  stockholders  is  pre- 
sumed to  have  been  made  by  the  au- 
thority of  its  stockholders,  until  it  is 
shown  to  be  without  such  authority. 
Young  V.  Improvement  Loan,  etc, 
Ass'n,  48  W.  Va.  512,  38  S.   E.  670. 

Insolvency  —  Duty  of  Directors  — 
Preferences.- In  the  event  of  the  in- 
solvency of  a  corporation,  it  is  the 
duty  of  the  directors  to  act  in  the  dis- 
charge  of   their   duties  with  prudence. 
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vigilance  and  fidelity,  and  to  apply  its 
assets,  for  the  benefit  of  the  creditors 
in  preference  to  the  claims  of  stock- 
holders and  other  persons.  Planters* 
Bank  v.  Whittle,  78  Va.  737. 

Directors  Not  Creditors'  Trustees. — 
Directors  of  a  corporation  are  not  tech- 
nically trustees  for  the  creditors,  in 
the  event  of  its  insolvency,  nor  are 
they  bound  to  apply  the  assets  ratably 
among  the  general  creditors.  Planters' 
Bank  v.  Whittle,  78  Va.  737. 

Building  Association. — Where  an  as- 
signment by  an  insolvent  building  as- 
sociation of  its  assets  for  the  benefit 
of  creditors  and  members  is  made  by 
order  of  the  directors,  without  author- 
ity of  stockholders,  is  acquiesced  in  for 
a  considerable  time,  or  acted  under  by 
positive  acts  of  stockholders,  and  its 
impeachment  would  disturb  the  state 
of  things  arising  under  the  assign- 
ment, such  stockholders  will  be  barred 
by  laches  and  acquiescence  from  con- 
testing the  validity  of  the  assignment 
to  the  prejudice  of  other  parties. 
Young  V,  Improvement  Loan,  etc., 
Ass'n,  48  W.  Va.  512,  38  S.   E.  670. 

Trust  Fund  for  Creditors. — A  deed 
of  trust  conveying  all  the  property  of 
a  corporation  for  the  benefit  of  all 
who  are  or  may  be  holders  of  stock  of 
a  certain  issue,  does  not  create  a  trust 
fund  for  the  benefit  of  the  creditors 
of  the  corporation,  though  it  contains 
the  resolution  of  the  stockholders  au- 
thorizing it,  reciting  that  it  was  deemed 
expedient  to  execute  a  nK)rtgage  and 
issue  bonds,  the  money  to  be  derived 
from  the  sale  thereof  to  be  used  to  pay 
the  outstanding  debts  of  the  corpora- 
tion and  for  improvement,  and  though 
it  contains  a  provision  that  the  trustee 
deliver  a  certain  amount  of  the  bonds 
to  the  corporation,  to  be  applied  to 
the  payment  of  their  outstanding  in- 
debtedness, and  such  other  uses  as  the 
directors  shall  determine.  Roanoke 
St.  Ry.  Co.  «/.  Hicks,  96  Va.  510,  32 
S.  E.  295. 

Common  Seal  Afifixed— Presumption 
— Officers. — When  "the  common  seal  of 


the  corporation  appears  to  have  been 
fixed  to  a  deed  of  assignment  for  the 
benefit  of  creditors,  and  the  signatures 
of  the  proper  officers  are  proved,  the 
courts  ought  to  presume  that  the  offi- 
cers did  not  exceed  their  authority; 
and  the  seal  itself  is  prima  facie  evi- 
dence that  it  was  affixed  by  proper  au- 
thority. The  contrary  must  be  shown 
by  the  objecting  parties.  Lamb  v.  Ce- 
cil, 25  W.  Va.  288;  Lamb  v,  Pannell, 
25  W.  Va.  298;  Young  v.  Improvement 
Loan,  etc.,  Co.,  48  W.  Va.  512,  38  S. 
E.  670. 

Copy  of  Deed  Sufficient.— Where  a 
deed  of  assignment  was  made  for  the 
benefit  of  the  creditors  of  the  corpora- 
tion, a  copy  of  said  deed  from  records 
of  deeds  of  the  county  may  be  exhib- 
ited with  the  bill  by  the  trustee  with 
the  same  effect,  as  if  he  had  filed  the 
original.  Lamb  v.  Cecil,  25  W.  Va. 
288;  Lamb  v.  Pannell,  25  W.  Va.  298. 

B.    PARTNERSHIPS. 

A  partnership  in  failing  circum- 
stances may  make  an  assignment  for 
the  benefit  of  its  creditors;  and  if  two 
or  three  partners  convey  all  of  the 
effects  of  the  firm  and  the  individual 
property,  and  the  third  has  none,  they 
may  require  a  release  both  of  the  firm 
and  all  the  members,  by  the  creditors 
who  accepted  the  deed.  Gordon  v. 
Cannon,  18  Gratt.  387. 

Partner's  Implied  Authority  to  As- 
sign.—"It  is  settled  law  that  one  part- 
ner has  no  implied  authority  to  make 
a  general  assignment  of  the  effects  of 
the  partnership  for  the  benefit  of  cred- 
itors, unless  his  copartner  is  absent  so 
that  he  can  not  be  consulted,  or  is  in- 
capable of  giving  his  assent  or  dissent. 
Such  an  assignment  is  a  virtual  disso- 
lution of  the  partnership;  it  supersedes 
all  the  business  of  the  firm,  as  such, 
and  takes  from  the  control  of  each 
partner  all  the  property  with  which  the 
business  is  conducted;  nor  do  the  pur- 
poses of  the  business  require  that  such 
power  should  be  implied."  Hill  v. 
Postley,  90  Va.  200,  17  S.  "E.  946. 
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.  "Thus  far  there  is  no  American  case 
which  says  that  one  partner,  when  the 
other  members  are  present,  may,  with- 
out their  consent,  make  a  general  as- 
signment of  the  firm  effects  to  a 
trustee  for  the  benefit  of  creditors." 
Livingston  v.  Roosevelt,  1  Am.  Lead. 
Cas.  447. 

One  member  of  a  firm  may  execute 
a  deed  of  trust  on  personal  property 
to  secure  the  creditors  generally  of 
the  partnership.  Scruggs  v,  Burruss, 
25  W.  Va.  670. 

Right  of  Surviving  Partner  to  As- 
sign— Preferences. — Upon  the  death  of 
one  member  of  an  insolvent  firm  the 
survivors  may  make  a  valid  general 
assignment  of  the  firm  assets  for  the 
benefit  of  the  firm  creditors  and  give 
preferences.  Patton  v,  Leftwich,  86 
Va.  421.  10  S.  E.  686.  See  also.  Gait 
V,    Calland,   7   Leigfh   594. 

One  Partner  Absent  from  State. — 
It  is  settled  law  that  one  partner,  in 
the  absence  of  his  copartner,  has  the 
right  to  convey  the  assets  of  the  firm 
(other  than  real  estate)  to  trustees 
to  sec^.re  the  creditors  of  the  partner- 
ship. But  when  all  the  partners  are 
present  they  have  a  right  to  be  con- 
sulted in  giving  a  preference  to  par- 
ticular creditors,  but  when  one  or  more 
•are  out  of  the  state,  the  resident  part- 
ner is  the  sole  manager  of  the  firm, 
and  may  convey  the  assets  and  choses 
in  action  to  creditors  of  the  company 
to  discharge  firm  debts,  and  hence 
may  grive  preferences.  Williams  v. 
•Gillespie,  30  W.  Va.  586,  5  S.  E.  210; 
Millhiser  v.  McKinley,  98  Va.  207,  35 
•S.   E.  446. 

Resident  Partner  May  Assign  Per- 
:sonalty  but  Not  Realty. — It  is  per- 
fectly well  settled  that  a  resident  part- 
ner, who  has  the  management  of  all 
the  business  of  the  company  (the 
•other  partners  residing  out  of  the 
state)  has  the  power  to  deliver  over 
and  assign  the  goods  and  choses  in 
action  of  the  company  to  the  creditors 
■of   the   company,   in   discharge   of  the 


partnership  debts.  But  as  to  real  es- 
tate, which  passes  by  deed  only,  the 
deed  of  one  partner  passes  nothing  but 
his  own  interest  therein,  because  the 
deed  of  one  partner  is  not  the  deed  of 
the  others,  nor  has  he,  as  a  partner, 
the  power  to  execute  the  deed  for 
them.  McCullough  v,  Sommcrville,  8 
Leigh  415. 

Efifect  of  SeaL — Though  one  partner 
can  not  in  general  bind  his  copartner 
by  deed,  so  as  to  make  it  operative  at 
law  as  a  deed,  yet  an  assignment  by 
one  partner  of  the  eflPects  of  the  firm 
for  the  benefit  of  creditors,  which 
would  be  lawful  if. there  were  no  seal, 
will  not  be  allowed  in  equity  to  be  de- 
feated by  the  circumstances  of  a  seal 
being  annexed  to  the  instrument  It 
seems,  moreover,  that  an  assignment 
of  partnership  effects,  made  by  one 
partner  by  instrument  under  his  seal, 
would,  at  law,  be  as  effectual  and  bind- 
ing on  the  other  partner,  as  if  there 
were  no  seal.  M'Cullough  v,  Sommer- 
ville,  8  Leigh  415. 

Deed  Indiscriminate  —  Reformation. 
— Where  partners  make  an  indiscrimi- 
nate conveyance  of  individual  and  so- 
cial property  to  pay  individual  and  so- 
cial debts,  or  make  a  deed  purporting 
to  convey  only  individual  property,  the 
deed  will  not  be  held  fraudulent  either 
in  fact  or  in  law,  but  equity  will  reform 
the  deed  according  to  the  probable  in- 
tent of  the  grantor,  and  the  justice 
of  the  case,  and  apply  the  property  to 
pay  the  resp^^ctive  creditors,  observing 
any  order  and  preference  established 
by  the  deed.  McCullough  v.  Sommcr- 
ville, 8  Leigh  415;  Gordon  v.  Cannon, 
18    Gratt.   387,   and   note. 

Deed  to  Be  Construed  Distribatively. 
— An  assignment  for  the  benefit  of 
creditors,  made  by  the  members  of  a 
private  banking  firm  in  Virginia,  and 
conveying  all  their  individual  and  firm 
property  for  both  individual  and  firm 
debts,  will  not  be  held  fraudulent  on 
its  face  because  it  appropriates  part- 
nership assets  to  pay  individual  debts 


Assignments  for  the  Benefit  oi«  CrSditors 


805 


in  preference  to  partnership  debts, 
where  the  state  court  has  decided  that 
such  deeds  should  be  construed  dis- 
tributively,  and  the  partnership  assets 
should  be  applied  to  partnership  debts, 
and  the  individual  assets  to  individual 
debts;  and  also  where  both  the  assets 
and  the  debts  were  so  mixed  that  it 
was  impossible,  at  the  time  of  the  as- 
signment, to  distinguish  between  them. 
Peters  v.  Bain,  133  U.  S.  670,  10  Sup. 
Ct.  354;  McCullough  v.  Sommerville, 
8  Leigh  415;  Gordon  v.  Cannon,  18 
Gratt.  387. 

Presumption  as  to  Individual  Assets 
— Release  Clause. — Where  an  assign- 
ment is  made  by  a  firm  of  the  social 
assets  to  pay  the  social  debts,  contain- 
ing a  release  clause,  but  conveying  no 
property  of  the  individual  creditors, 
the  law  does"  not  presume  that  such 
property  existed  and  was  withheld 
from  the  creditors,  but  the  presump- 
tion is  in  favor  of  innocence  and  hon- 
esty. Long  V.  Meriden,  etc.,  Co.,  94 
Va.  594,  27  S.  E.  499. 

Partnership,  Individual  Debts— Ex- 
pert Evidence. — Where  an  attempt  is 
made  to  prove,  by  an  expert  account- 
ant, that  debts  constituting  a  part  of 
the  consideration  for  an  assignment  of 
partnership  interests,  were  individual, 
and  not  partnership  debts,  by  showing 
that  there  was  no  entry  of  them  upon 
the  partnership  books,  and  the  expert 
testifies  that  the  books  were  so  poorly 
kept  that  they  did  not  show  fully  or 
satisfactorily  the  transactions  of  the 
firm,  and  that  he  was  unable  to  find 
any  entry  on  the  books  of  the  debts 
named,  and  also  failed  to  find  on  the 
books  any  entry  of  other  debts  which 
were  admitted  to  be  partnership  debts, 
then  such  evidence  is  insufficient  to 
prove  that  the  debts  were  individual, 
and  not  partnership  debts,  so  as  to  in- 
validate the  assignment  as  a  transfer 
by  one  partner  of  his  interest  in  an  in- 
solvent partnership  to  his  copartner  so 
as  to  enable  the  latter  to  make  a  valid 
assignment   of  the   partnership   effects 


to  pay  his  separate  creditors,  no  fraud 
having  been  shown  in  the  making  of 
such  assignment.  Millhiser  v.  Mc- 
Kinley,  98  Va.  207,  35  S.   E.  446. 

Individual  Debts — Denial  in  Answer 
— Effect — When  the  answer  to  a  bill 
filed  to  set  aside  an  assignment  of 
partnership  interests  denied  that  a  part 
of  the  debts  specified  as  consideration 
for  the  assignment  were  individual 
debts,  as  charged,  and  averred  that 
they  were  partnership  debts,  and  the 
bill  waives  an  answer  under  oath  from 
the  defendants,  nevertheless  the  denial 
of  the  answers  constitutes  a  traverse 
of  the  allegations  of  the  bill,  and  puts, 
the  complainants  upon  proof  of  the 
charge.  Millhiser  v,  McKinley,  98  Va* 
207,   35   S.    E.   446. 

Effect  of  Assignment. — The  assign- 
ment by  one  partner  of  all  his  inter- 
est in  the  partnership  and  its  property 
to  trustees  for  the  payment  of  debts 
operates,  ipso  facto,  as  a  dissolution 
of  partnership.  Conrad  v.  Buck,  21  W., 
Va.  396;  Hill  v,  Postley,  90  Va.  200^ 
17   S.   E.   946. 

IV.  Who  Are  Insolvents. 

"To  render  a  person  insolvent  under 
the  statute  (Code  of  West  Virginia^ 
1891,  §  2,  ch.  74),  he  must  be  one 
whose  whole  property  will  not  pay  all 
his  debts.  Simply  because  a  trader 
fails  to  meet  all  his  obligations  when 
due,  though  his  assets  be  more  than 
ample  to  pay  them  all,  would  be  too 
harsh  and  rigorous  a  construction  of 
the  intention  of  the  legislature."  Wolf 
V,  McGugin,  37  W.  Va.  552,  16  S.  E. 
797;  McArthur  v.  Chase,  13  Gratt  683. 

*'A  person  is  insolvent,  within  the 
meaning  of  §  2,  ch.  74,  W.  Va.  Code, 
1891,  when  all  his  property  is  not  suf- 
ficient to  pay  all  his  debts."  Wolf  v. 
McGugin,  37  W.  Va.  552,  16  S.  E.  797; 
Syl.,  point  1;  Weigand  v.  Alliance  Sup- 
ply Co.,  44  W.  Va.  133,  28  S.  E.  803. 

A  coal  company  operating  mines^ 
with  assets  exceeding  its  liabilities  by 
at  least  $5,000,  or  25  per  cent,  its  as- 
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^sets  consisting  of  a  good  plant  for  op- 
erating its  works,  with  approved 
machinery  and  outfit,  and  a  favorable 
contract  for  the  sale  of  its  whole  out- 
put, and  executing  a  deed  of  trust  to 
secure  the  sum  of  $6,000  on  its  lease- 
hold and  all  its  property,  $4,500  of 
which  is,  at  the  time  of  the  execution 
of  the  trust,  money  advanced  for  ma- 
chinery and  improving  the  works,  and 
the  principal  part  of  the  residue  of 
$1,500  being  for  royalty  due  to  that 
date,  and  $6,000  being  a  part  of  the  lia- 
bilities, it  is  error  to  decree  the 
insolvency  of  the  company,  and  to  de- 
clare the  deed  of  trust  a  general  as- 
signment for  the  benefit  of  all  the 
creditors  of  said  company.  "As  to 
what  constitutes  insolvency  *is  not  a 
matter  capable  of  exact  definition  by 
general  rule  for  all  cases,  as  each  case 
must  rest  on  its  own  facts,  and  on  the 
statute  or  purpose  for  which  we  would 
define  it.'  Wolf  v.  McGugin,  37  W. 
Va.  552,  16  S.  E.  797,  where  the  ques- 
tion of  insolvency  is  fully  discussed." 
Coaldale  Min.,  etc.,  Co.  v.  Clark,  43 
W.  Va.  84,  27   S.   E.  294. 

V.  What  Passes  by  the 
Assignment 

In  General. — As  between  a  party,  a 
conveyance  of  all  the  estate,  both  real 
and  personal,  to  which  the  grantor  is 
entitled  in  law  and  in  equity,  in  pos- 
session, remainder  or  reversion,  is 
valid  to  pass  the  grantor's  whole  estate. 
Mundy  v.  Vawter,  3  Gratt.  518.  See 
also,  Vanmeter  v.  Vanmeter,  3  Gratt. 
14  ;    Carrington    v,    Goddin,    13    Gratt. 

Contingent  Remainder.  —  At  com- 
mon law  under  a  deed  of  assignment 
for  the  benefit  of  creditors,  which  con- 
veys certain  enumerated  property,  and 
also  any  and  all  other  property  of 
every  description  of  the  grantor,  a  con- 
tingent remainder,  especially  where 
the  contingency  depends  upon  uncer- 
tainty as  to  the  person,  would  not  pass 
in    the    absence    of    an    estoppel.      But 


undier  §  2418  of  the  Va.  Code  provid- 
ing that  any  interest  in  or  pertaining 
to  real  estate  may  be  disposed  of  by 
deed  or  will,  a  debtor's  interest  in  a 
contingent  remainder  would  pass  in 
such  deed  of  assignment.  Wilson  v. 
Langhorne,  102  Va.  631,  47  S.  E.  871. 

Shares  of  Bank  Stock.— It  was  held 
in  Feckheimer  v.  National  Bank,  79 
Va.  80,  that  a  conveyance  by  deed  of 
all  the  grantor's  property  real  and  per- 
sonal  embraced   shares  of  bank  stock. 

Claims  against  Government. — Under 
the  words  in  a  deed  of  trust,  "all  debts 
due  the  grantor,"  a  claim  which  the 
grantor  has  on  a  foreign  government 
for  damages  for  detention  of  a  ship 
•  will  pass.  Griffin  v.  Macaulay,  7  Gratt 
476. 

Claim  on  Government  for  Spoliation 
Committed  by  Vessels.  —  A  deed  of 
trust  and  assignment  of  effects,  made 
by  a  debtor  to  trustees,  for  the  bene- 
fit of  his  creditors,  in  1809.  conveys 
and  assigns  to  the  trustees,  all  the 
debtor's  estate  real  and  personal  in 
Virginia  or  elsewhere,  upon  trust,  that 
the  trustees  shall  collect  all  the  debts 
due  or  to  become  due  to  the  grantor, 
on  account  of  transactions  prior  to  the 
deed,  and  shall  sell  the  real  and  per- 
sonal estate,  and  institute  suits  at  law 
or  in  equity  for  the  recovery  of  the 
debts  due  the  grantor,  to  be  applied 
to  the  purpose  of  the  trust;  the  board 
of  commissioners  sitting  under  the 
treaty  between  the  United  States  and 
Spain  of  February  1819,  award  a  sum 
of  money  to  the  administrator  of  the 
grantor,  for  and  on  account  of  claims 
on  the  Spanish  government  for  spolia- 
tions before  the  date  of  the  deed  of 
trust;  held,  this  money  passed  by  the 
deed  to  the  trustees  for  the  purposes 
of  the  trust.  Maitland  v.  Newton,  3 
Leigh   714. 

Rights  of  Action  for  Damages. — The 
rights  of  action  transferred  to  the  as- 
signee are  rights  of  action  founded 
upon  beneficial  contracts  made  with 
the  bankrupt,  where  the  pecuniary  loss 
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is  the  substantial  and  primary  cause 
of  actiani  and  for  injuries  affecting  his 
property,  so  far  as  they  do  not  involve 
a  claim  for  personal  damages.  Dillard 
V.   Collins,  25   Gratt.   343. 

Claims  for  Personal  Damages. — Un- 
der the  English  Bankrupt  Act  and  the 
Bankrupt  Act  of  1841,  and  the  present 
act,  the  rights  of  action  which  are 
transferred  to  the  assignee  do  not  in- 
clude claims  for  personal  damages. 
Dillard  v,  Collins,  25  Gratt."  343. 

Crops. — A  deed  of  trust  which, 
among  other  things,  conveys  growing 
crops  of  wheat,  rye  and  oats,  and 
which  is  not  to  be  enforced  for  two 
years  from  the  date  thereof,  is  not  per 
se  fraudulent  as  to  creditors.  Cochran 
V,  Paris,  11  Gratt.  348;  Dance  v.  Sea- 
man, 11  Gratt.  778. 

Unpaid  Subscriptions  to  Stock. — A 
deed  of  trust  for  the  benefit  of  cred- 
itors which  includes,  "all  the  estate, 
property,  and  rights,  and  credits"  of 
the  grantors,  "of  every  kind  and 
wherever  situated,"  enumerating  many 
by  name,  and  followed  with  "all  means 
payable  to  the  company,  whether  on 
tolls  or  assessments  on  stock  for  the 
company  or  otherwise"  will  pass  the  ti- 
tle to  the  unpaid  subscriptions  to  the 
capital  stock  of  the  company  to  the 
trustees,  with  power  to  collect  and  re- 
ceive the  same,  when  authoritatively 
called  for,  to  the  extent  of  the  rule 
made.  Lewis  v,  Glenn,  84  Va.  947,  6 
S.  E.  866. 

Claims  Not  Yet  Due. — A  convey- 
ance by  an  insolvent  firm  to  a  trustee, 
of  all  debts  due  them,  under  the  spe- 
cial provisions  of  the  deed,  was  held 
only  to  pass  the  balance  of  a  debt, 
after  offsetting  a  claim  not  yet  due, 
held  by  the  debtor  against  the  firm. 
Fry  V.  Boyd,  3  Gratt.  73. 

Right  to  Perfect  Mechanics'  Lien. — 
The  right  to  perfect  an  inchoate  me- 
chanics' lien,  existing  in  a  contractor 
under  §  2475  of  the  Va.  Code,  passes 
by  his  general  assignment  for  the  ben- 
efit   of    his   creditors    to    his    assignee. 


and  the  assignee,  on  the  completion  of 
the  work,  may  take  the  necessary 
steps  to  perfect  the  lien,  although  the 
statute  is  silent  on  the  subject.  Bris- 
tol, etc.,  Co.  V.  Thomas,  93  Va.  396, 
25  S.  E.  110. 

Right  to  Recover  Money  Paid  on 
Usury.— It  has  been  held  that  the  right 
to  recover  back  money  paid  as  usury 
is  a  vested  right  and  passes  to  an  as- 
signee for  the  benefit  of  creditors. 
Snyder  v.  Middle  States  Loan,  etc., 
Co.,   52  W.   Va.   655,  44   S.   E.   250. 

Property  Held  in  Trust.— A  debtor 
may  make  a  conveyance  to  a  trustee 
for  the  benefit  of  his  creditors  of  prop- 
erty held  by  him  nominally  in  trust 
for  others,  but  which  is  equitably  and 
in  reality  his  own,  and  withhold  prop- 
erty nominally  his  own,  but  which  in 
reality  belongs  to  others.  Brown  v. 
Putney,  90  Va.   447,  18   S.    E.   883. 

Assignment  to  Secure  Future  Ad- 
vances.— One  may  not  only  convey  or 
transfer  a  chose  in  action  or  any  other 
property  to  secure  an  existing  indebt- 
edness, but  it  is  also  well  settled  that 
he  may  likewise  do  so  for  the  purpose 
of  securing  future  loans  and  advances. 
Didier  v.  Patterson,  93  Va.  534,  25  S. 
E.  661;  Alexandria  Savings  Institution 
V.  Thomas,  29  Gratt.  483. 

Indebtedness  of  a  Partner  to  Firm. 
— Under  the  words  in  a  deed  of  trust, 
"all  debts  due  the  grantor,"  the  indebt- 
edness of  a  partner  of  the  grantor  to 
the  partnership  will  pass.  Griffin  t/. 
Macaulay,   7   Gratt.   476. 

Bond  of  Partner  Does  Not  Pass. — If 
a  bond  be  executed  to  the  acting  part- 
ner of  a  late  mercantile  company,  a 
deed  from  such  partner  conveying  all 
his  real  and  personal  property,  in 
trust,  for  the  payment  of  his  debts  and 
those  of  the  company  (without  men- 
tioning the  debts  due  to  the  company), 
is  not  to  be  considered  an  assignment 
of  such  bonds  to  the  trustee.  Ander- 
son V.  Bullock,  4  Munf.  442. 

Property  Exempt  by  Law. — A  failure 
to  convey  property  exempt  by  law  does 
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not  avoid  the  deed  on  the  gnround  that 
it  does  not  copvey  all  or  substantially 
all  of  the  property  of  the  debtor. 
Such  property  as  is  exempted  under  the 
poor  debtor's  law  and  the  homestead 
exemption  need  not  be  conveyed. 
Hurst  V.  Leckie,  97  Va.  550,  34  S.  E. 
464. 

It  is  not  a  badge  of  fraud,  that  the 
assignor,  in  an  assignment  for  the  ben- 
efit of  creditors,  omits  to  include  a 
small  amount  of  exempted  personalty. 
Paul  V.  Baugh,  85  Va.  955,  9  S.  E.  329. 

Borrowed  and  Collected  Money. — 
Where  checks  and  drafts  were  sent  by 
a  bank  to  a  banking  firm  for  collection, 
but  before  they  were  received  the  firm 
was  dissolved  by  the  death  of  a  part- 
ner, it  was  held  that  the  surviving 
partner  should  have  either  returned  the 
checks  or  remitted  the  proceeds  to  the 
bank,  and  that  the  firm's  assignee  for 
the  benefit  of  creditors  must  pay  over 
such  proceeds  to  the  bank.  First  Nat 
Bank  of  Alexandria  v,  Payne,  85  Va. 
890,  9   S.   E.   153. 

Property  Must  Be  Included  in  As- 
signment.— Under  a  bill  filed  by  gen- 
eral contract  creditors,  asking  the 
court  to  administer  the  trust  created 
by  a  general  assignment  by  their 
debtor  for  the  benefit  of  creditors,  the 
court  has  no  jurisdiction  to  subject  the 
property  not  included  in  the  assign- 
ment, and  on  which  the  plaintiffs  have 
acquired  no  lien.  Spindle  v.  Fletcher, 
»3  Va.  186,  24  S.  E.  910. 

Assignor  Competent  Witness. — The 
assignor  in  a  deed  conveying  property 
for  the  benefit  of  creditors,  is  a  com- 
petent witness  to  prove  that  the  prop- 
erty levied  on  by  the  sheriff  is  the 
same  property  conveyed  by  the  deed. 
Kevan  v.  Branch,  1  Gratt.  275. 

VI.  Requisites  and  Validity. 

A.    JOINDER   OF    WIFE   OF    AS- 
SIGNOR. 

In  Virginia  the  wife  must  join  in 
an  assignment  of  real  estate  to  bar 
her  dower.  Reynolds  v.  State  Bank,  6 
Gratt.  174. 


B.    SCHEDULE   OR  INVENTORY* 

Assignment  Valid  before  Schedule 
Annexed. — A  deed  conveys  a  stock  of 
goods  of  the  gnrantors,  and  refers  to 
a  schedule  of  the  goods,  which  when 
made  out  is  to  be  considered  as  an- 
nexed to  the  deed,  and  to  be  taken 
as  a  part  of  it.  Though  the  schedule 
is  not  annexed  before  the  recording  of 
the  deed,  the  deed  is  valid  without  it* 
Gordon  v.  Cannon,  18  Gratt.  387. 

Effect  Where  There  Is  No  Specifica- 
tion in  Deed  or  Schedule. — A  deed  of 
trust  is  not  fraudulent  because  it  con- 
veys among  other  things,  cattle,  house- 
hold and  kitchen  furniture,  and  debts» 
without  specification,  either  in  the 
deed,  or  by  schedule  accompanying  it, 
and  provides  that  the  assignor  shall 
remain  in  possession  of  the  property 
for  six  months,  and  that  no  creditor 
shall  have  the  benefit  of  the  trust,  who 
does  not  release  the  assignor  from  any 
further  liability  in  three  months.  Ke- 
van V.  Branch,  1  Gratt.  274. 

Necessity  of  Inventory. — The  failure 
of  a  trustee  to  take  an  inventory  of 
the  goods  conveyed,  does  not  render 
the  assignment  void;  this  circumstance 
goes  to  the  conduct  of  the  trustee,  and 
not  to  the  provisions  of  the  deed. 
Williams  v.  Lord,  75  Va.  390. 

Improper  to  Sell  Schedule  Itself. — 
Where  a  variety  of  property  is  em- 
braced in  a  schedule,  a  sale,  not  of  the 
property  specifically,  but  of  the  sched- 
ule itself,  is  a  violation  of  duty  on  the 
part  of  the  sheriff;  and  the  purchaser 
at  such  a  sale,  if  he  acquired  the  legal 
title,  would,  in  a  court  of  equity,  be 
treated  as  a  trustee  for  the  benefit  of 
those  interested.  Clough  v,  Thomp- 
son, 7  Gratt.  26. 

Omission  of  Schedule  as  Evidence 
of  Fraud. — "No  irresistible  inference 
of  intent  to  defraud  is  deducible  from 
a  provision  in  a  deed  of  trust  postpon- 
ing a  sale  of  the  property  conveyed 
for  a  reasonable  length  of  time  and 
reserving  the  use  of  the  property  to 
the  grantor  until   sale,  even   although 
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a  portion  of  the  property  conveyed 
may  be  perishable  in  its  nature  and 
consumable  in  the  use;  nor  is  such 
inference  a  necessary  deduction  from 
the  omission  to  annex  a  schedule  or 
inventory  of  the  property  to  the  deed; 
nor  is  the  inference  a  necessary  one 
where  all  these  circumstances  exist  in 
the  same  case.  Lewis  v.  Caperton,  8 
Gratt.  148;  Cochran  v,  Paris,  11  Gratt. 
348;  Dance  v.  Seaman,  11  Gratt.  778; 
Sipe  V.  Earman,  26  Gratt.  563."  Burks, 
J.,  in  Brockenbrough  v,  Brocken- 
brough,  31  Gratt.  580;  Young  v,  Wil- 
lis, 82  Va.  298. 

C.   ACCEPTANCE. 

Acceptance  Unnecesaary. — It  is  not 
necessary  to  the  validity  of  a  deed  of 
trust,  that  it  should  be  executed  by  the 
cestui  que  trust.  The  deed  operates  to 
pass  the  legal  title  so  soon  as  executed 
by  the  grantor  and  trustees,  and  can 
only  be  avoided  by  the  dissent,  express 
or  implied,  of  the  cestui  que  trust. 
Skipwith  V.  Cunningham,  8  Leigh  271; 
Merchants'  Bank  of  Danville  v,  Ballou, 
98  Va.  112,  32  S.  E.  481. 

A  deed  of  assignment  passes  the  le- 
gal title  as  soon  as  executed  by  the 
assignor  and  the  trustee,  and  can  be 
avoided  only  by  dissent,  or  disclaimer, 
express  or  implied,  of  the  trust  cred- 
itors. Acceptance  by  the  cestui  que 
trust  is  unnecessary  to  the  validity  of 
the  deed.  Zell  Guano  Co.  v,  Heatherly, 
38  W.  Va.  409,  18  S.  E.  611. 

Though  a  deed  is  executed  without 
the  knowledge  of  the  creditors  secured 
by  it,  yet  if,  when  informed  of  its 
execution,  they  assent  to  it,  it  is  valid. 
Cochran  v.  Paris,  11  Gratt.  348;  Dance 
V,  Seaman,  11  Gratt.  778. 

Knowledge  of  Execution — Presump- 
tion.— It  is  not  necessary  to  the  valid- 
ity of  a  deed  of  assignment,  that  it 
should  be  executed  by  the  trustee  or 
beneficiaries,  or  even  that  they  should 
know  of  its  existence  before  the  inter- 
vention of  subsequent  claims.  The 
deed  being  apparently  for  the  benefit 
of  the  creditors  thereby  secured,  their 


acceptance  of  it  will  be  presumed  until 
the  contrary  appears.  If  any  of  them 
refuse  it»  their  refusal  will  relate  back 
to  the  date  of  the  deed,  and  avoid  it 
ab  initio  as  to  them.  Evans  v.  Green- 
how,  15  Gratt.  156. 

Ratification  or  Assent  Necessary. — 
But  where  a  deed  of  assignment  has 
had  no  sanction  by  previous  assent  or 
subsequent  ratification,  it  is  no  shield 
of  the  property  against  subsequent 
levy  of  executions  by  the  creditors 
named  therein,  or  other  creditors,  nor 
any  effectual  impediment  to  the  bona 
fide  conveyance  by  the  grantor  for 
valuable  consideration.  Spencer  v. 
Ford.  1  Rob.  648. 

Presumption  as  to  Assent — Effect  of 
Subsequent  Assent.  —  "The  American 
authorities  upon  this  subject  are  some- 
what variant,  but  the  great  majority 
of  them  concur  in  principles  fatal  to 
the  pretentions  of  the  appellant.  Some 
hold,  that  where  a  deed  is  beneficial 
to  the  grantee,  his  assent  will  be  pre- 
sumed until  the  contrary  appears.  2 
Conn.  Rep.  633;  North  v.  Turner,  9 
Serg.  &  Rawle  244;  Gray  v.  Hill,  10 
Serg  &  Rawle  436;  Smith  v.  The  Bank 
of  Washington,  6  Serg.  &  Rawle  318; 
Wilt  V,  Franklin,  1  Binney  502.  Some 
declare  that  the  subsequent  assent  of 
the  grantee  renders  the  deed  good  by 
relation.  7  Peters  609,  2  Gallison  557. 
And  this  would  seem  conformable  with 
the  doctrine  as  to  an  escrow,  where  the 
second  delivery  relates  back  to  the  first 
and  avoids  all  mesne  acts.  It  seems 
to  have  very  generally  prevailed  in  re- 
lation to  assignments  for  the  benefit  of 
creditors,  whose  subsequent  assent  has 
been  deemed  sufficient  to  give  effect 
to  the  deed  ab  initio.  9  Mass.  Rep.  307, 
13  Johns.  Rep.  285;  Marbury  v.  Brooks, 
7  Wheat.  556;  Brooks  v,  Marbury,  11 
Wheat.  78;  NicoU  v.  Mumford,  4 
Johns.  Ch.  Rep.  529."  Tucker,  P.,  in 
Skipwith  V,  Cunningham,  8  Leigh  271. 

D.     NECESSITY     OF     RECORDA- 
TION. 

A  deed  of  assignment  for  the  benefit 
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of  creditors  is  void  in  Virgrinia  as  to 
creditors  until  recorded.  Va.  Code,  ch. 
114,  §  1;  Shufeldt  v.  Jenkins,  22  Fed. 
359. 

Deed  of  Trust  by  Partnership. — 
Where  a  deed  of  trust  on  personal 
property  is  executed  by  the  members 
of  a  firm  to  secure  the  debts  of  the 
firm,  and  the  interest  of  creditors  and 
purchasers  for  value  without  notice  are 
not  affected,  the  question  whether  it 
was  properly  acknowledged  and  re- 
corded is  not  material.  Scruggs  v. 
Burruss,  25  W.  Va.  670. 

Recordation  Unnecessary  Where 
Possession  Is  Given. — But  a  deed  that 
conveys  and  delivers  personal  prop- 
erty to  trustees  for  the  purpose  of  pay- 
ing debts  therein  specified,  and  under 
which  the  trustees  take  possession  of 
the  property  and  proceed  to  sell  it  for 
the  purposes  of  the  trust,  is  valid  as 
a  transfer  thereof  and  need  not  be  re- 
corded to  protect  the  property  against 
the  demands  of  creditors  who  had  not 
acquired  liens  upon  it  before  the  trans- 
fer was  consummated.  Clark  v.  Ward, 
12  Gratt.  440. 

By  Whom  Deed  Recorded.— A  deed 
to  a  trustee  for  the  benefit  of  creditors 
may  be  admitted  to  record  by  a  clerk 
who  is  the  trustee  therein,  and  acted 
as  the  counsel  of  the  grantor  in  its 
preparation,  as  the  act  of  admission  is 
ministerial  only.  Paul  v,  Baugh,  85 
Va.  955,  9   S.   E.   329. 

E.  NECESSITY  OF  DELIVERY. 

Delivery  of  a  deed  of  assignment,  it 
would  seem,  is  absolutely  essential.  It 
is  the  final  act,  the  formal  declaration 
of  the  grantor's  determination  to  com- 
plete the  conveyance  or  enter  into  the 
contract.  Skipwith  v.  Cunningham,  8 
Leigh  271. 

F.  EFFECT  OF  TRUSTEE  BEING 
A  SECURED  CREDITOR. 

The  fact  that  the  trustee  in  a  deed 
of  assignment  is  a  creditor  secured 
therein,  does  not  affect  the  validity  of 
the   deed,   but  only  the  power  of  the 


trustee  to  act.  If  the  debtor  does  not 
object  to  his  acting,  it  is  no  reason 
why  another  creditor  should  object: 
if  that  is  the  only  objection  to  him. 
Gordon  v.  Cannon,  18  Gratt.  387;  John- 
ston V.  Zane,  11  Gratt  564. 

G.    PARTIAL  ASSIGNMENT. 

If  a  debtor  has  notice  of  prior  equi- 
table assignments,  made  with  his  as- 
sent, conditionally,  of  an  ascertained 
indebtedness  due  to  the  assignor, 
who  afterwards  assigns  the  residuum 
thereof  to  a  trustee  for  the  benefit  of 
his  general  creditors,  such  debtor  is 
bound  to  protect  such  prior  partial  as- 
signees for  his  own  benefit;  otherwise, 
he  may  be  compelled  to  pay  such  in- 
debtedness twice.  St.  Lawrence  Boom 
&  Manf.  Co.  v.  Price,  49  W.  Va.  432, 
38  S.  E.  526.  See  generally,  the  title 
ASSIGNMENTS,  ante,  p.   745. 

A  suit  brought  by  such  residuum 
assignee  in  his  own  name  does  not  in- 
ure to  the  benefit  of  such  prior  partial 
assignees  nor  are  they  bound  by  the 
adjudication  thereof;  not  being  parties 
to  such  suit,  nor  privies  in  interest 
with  such  residuum  assignee.  St. 
Lawrence  Boom  &  Manf.  Co.  v.  Price, 
49  W.  Va.  432,  38  S.  E.   526. 

Equity  Jurisdiction — Multiplicity  of 
Suits. — If  a  creditor  divides  an  unas- 
certained indebtedness  against  his 
debtor,  with  his  consent,  among  va- 
rious creditors  of  such  creditor,  and 
then  assigns  the  residuum  of  such  in- 
debtedness to  a  trustee  for  the  benefit 
of  all  his  creditors,  and  such  trustee 
and  such  other  assignees  bring  and 
threaten  to  bring  separate  suits  in  their 
several  names  at  law  for  the  purpose 
of  determining  the  amount  of  such  in- 
debtedness at  the  instance  of  such 
debtor,  a  court  of  equity,  to  avoid  a 
multiplicity  of  suits,  will  take  jurisdic- 
tion of  such  indebtedness,  ascertain 
and  determine  the  amount  thereof  and 
the  rights  of  the  several  assignees 
thereto,  and,  as  ancillary  of  such  re- 
lief, will  enjoin  the  prosecution  of  the 
several   claims   against   such  indebted- 
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ness  at  law.  St.  Lawrence  Boom  & 
Manf.  Co.  v.  Price,  49  W.  Va.  432,  38 
S.    E.   526. 

VII.  Preferences. 

A.  AT  COMMON  LAW. 

"Nothing  can  be  more  firmly  settled 
than  at  common  law,  apart  from  the 
statutes  of  bankruptcy,  a  debtor,  even 
in  failing  circumstances,  until  his 
property  is  specifically  bound  to  the 
satisfaction  of  his  debts,  has  an  abso- 
lute right  to  dispose  of  it  at  his  pleas- 
ure. He  may  give  undue  preference 
to  a  part  of  his  creditors,  or  even  to 
one,  and  such  preference  can  not  be 
treated  as  a  fraud."  Savings  Inst.  v. 
Thomas,    29    Gratt.    490. 

At  common  law,  a  man,  though  in- 
solvent, until  a  lien  became  fixed  in 
some  way  on  his  property,  might, 
without  fraud,  convey  or  transfer  it  in 
trust,  and  prefer  one  creditor  over  an- 
other, even  though  it  left  no  estate  to 
pay  other  creditors.  Wolf  v.  McGu- 
gin,  37  W.  Va.  552,  16  S.  E.  798;  Har- 
den V.  Wagner,  22  W.  Va.  356;  Skip- 
with  V.  Cunningham,  8  Leigh  271. 
But  see  Code  of  West  Virginia,  §  2, 
ch.  74,  which  has  changed  the  common 
law  in  this  respect  in  so  far  as  it  re- 
lates to  insolvent  debtors. 

When  a  deed  of  assignment  for  the 
benefit  of  creditors  is  unaffected  by  the 
bankrupt  law,  a  partner  has  a  right  to 
convey  partnership  property  to  secure 
firm  creditors,  and  in  doing  so  to  make 
preferences  among  them.  Millhiser  v. 
McKinley,  98  Va.  207,  35  S.  E.  446. 

It  is  firmly  settled  that  a  debtor  in 
failing  circumstances  may  make  a 
valid  assignment  of  his  whole  estate 
(subject,  however,  to  existing  liens 
thereon),  for  the  benefit  of  his  cred- 
itors, in  such  order  of  priority  as  he 
may  choose  to  prescribe  in  the  assign- 
ment; and  though  his  estate  be  insuffi- 
cient for  the  payment  of  all  his  debts, 
he  may  lawfully  subject  it,  in  the  first 
place,  to  the  payment  in  full  of  such 
of  his  debts  as  he  may  choose  to  pre- 


fer, and  then  to  the  payment  pro  rata 
of  the  claims  of  such  of  his  creditors 
as  may,  in  a  reasonably  limited  period 
accept  the  terms  of  the  assignment  and 
release  him  from  all  further  and  other 
liability  on  account  of  said  claims. 
And  such  an  assignment  may  be  valid, 
even  though  it  does  not  direct  any 
surplus  which  may  remain  after  satis- 
fying the  claim  of  the  accepting  and 
releasing  creditors  to  be  applied  to 
the  payment  of  his  other  debts,  or  any 
of  them;  or  even  though  it  directs  any 
such  surplus  to  be  paid  to  the  debtor 
himself.  Gordon  v.  Cannon,  18  Gratt. 
387. 

The  following  language  was  used  by 
Judge  Riely  in  Long  v.  Meriden.  etc., 
Co.,  94  Va.  596,  27  S.  E.  499:  "If  any- 
thing can  be  considered  as  settled  by 
repeated  judicial  decisions  and  lapse 
of  time,  it  may  be  considered  as 
thoroughly  settled  in  this  state  that  a 
deed  of  assignment  by  a  debtor  of  his 
property  for  the  payment  of  his  debts, 
which  stipulates  for  his  release  by  his 
creditors  from  personal  liability  for 
such  part  of  their  debts  as  the  fund 
may  not  discharge,  though  giving 
preferences  to  some  of  the  creditors,  is 
valid.  It  is  too  late  at  this  day  to  de- 
part from  a  doctrine  so  consistently 
recognized  and  uniformly  enforced  by 
this  court,  and  to  question  the  validity 
of  such  a  deed  of  assignment." 

It  is  settled  that  a  debtor,  in  failing 
circumstances,  may  make  a  valid  as- 
signment for  the  benefit  of  creditors, 
and  may  make  preferences  as  between 
them.  To  make  such  preferences  is 
neither  illegal  nor  immoral  when  not 
prohibited  by  statute.  Paul  v.  Baugh, 
85  Va.  955,  9  S.  E.  329;  McCullough 
V.  Sommerville,  8  Leigh  415;  Evans  v. 
Greenhow,   15   Gratt.   156. 

It  was  held  in  Skipwith  v.  Cunning- 
ham, 8  Leigh  271,  that  notwithstanding 
certiin  creditors,  that  are  embraced  in 
a  deed,  will  have  preference  to  the 
judgment  creditor,  yet  the  latter  has 
a  right  to  an  account  of  the  trust  fund. 
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and  to  the  pa3rment  of  his  debt  out  of 
the  surplus,  if  any,  after  satisfying  the 
preferred  creditors  and  those  who  ac- 
cede to  the  composition. 

As  a  debtor  has  the  right  to  pay  one 
creditor  in  preference  to  another,  so 
he  may,  without  the  imputation  of 
fraud,  secure  one  creditor  to  prevent 
another  from  getting  an  advantage. 
Williams  v.  Lord,  75  Va.  390. 

In  Virginia,  the  fact  that  an  assign- 
ment for  the  benefit  of  creditors  con- 
tains preferences  is  not  in  itself  a  badge 
of  fraud  rendering  the  assignment  in- 
valid. Talley  v.  Curtain,  54  Fed.  Rep. 
43. 

Preference  Conditional — Release  as 
Condition. — A  debtor  in  failing  cir- 
cumstances may  convey  his  whole 
property  for  the  payment  of  his  debts, 
giving  preferences  among  his  creditors, 
and  require  a  release  from  such  as  ac- 
cept it.  Gordon  v.  Cannon,  18  Gratt. 
387. 

Must  Be  Plainly  Expressed.  —  But 
preferences  in  assignments  for  cred- 
itors must  be  distinctly  declared,  as 
they  are  disfavored  in  law.  Goodman 
V.  Henry.  42  W.  Va.  526,  26  S.  E.  528. 

Knowledge  of  Creditors  Unneces- 
sary.— A  deed  of  trust  to  secure  certain 
preferred  creditors,  is  not  fraudulent 
per  se,  because  made  without  the 
knowledge  of  the  creditors.  Dance  v. 
Seaman,  11  Gratt.  778. 

A  debtor,  on  the  verge  of  insolvency, 
and  in  the  absence  of  statute,  may  exe- 
cute a  deed  of  trust  to  secure  bona  tide 
creditors,  in  preference  to  others,  and 
provide  that  he  shall  remain  in  pos- 
session for  three  years,  by  paying  in- 
terest on  the  secured  debts,  even 
though  executed  without  the  knowl- 
edge of  or  consultation  with  the  cred- 
itors secured,  and  the  deed  will  not  be 
fraudulent  in  itself.  Sipe  v,  Earman, 
26  Gratt.  563;  Young  v.  Willis,  82  Va. 
291.  See  also,  Norris  v.  Lake,  89  Va. 
613,   16  S.   E.  663. 

Effect  of  Statute  of  Fraudulent 
Conveyances  upon  Rule. — The  act  for 


the  prevention  of  fraudulent  convey- 
ances does  not  apply  to  those  made 
bona  fide  for  a  valuable  consideration, 
and  does  not  prevent  a  debtor,  in  fail- 
ing circumstances,  from  preferring  one 
class  of  creditors  to  another,  the  legal- 
ity of  which  arrangement  is  too  well 
settled  to  be  called  into  question  now. 
Skipwith  V.  Cunningham,  8  Leigh  271; 
McCullough  V.  Sommerville,  8  Leigh 
415.  In  the  latter  case  it  was  held  to 
be  entirely  fair  and  legal  for  a  debtor 
in  failing  circumstances  to  prefer,  in 
payment,  one  just  creditor,  or  set  of 
creditors,  to  another;  nor  is  his  right 
to  do  so,  at  all  weakened  or  impugned 
by  the  maxim  that  equality  is  equity. 
It  can  not  interfere  with  the  right  of 
creditors  to  make  preferences. 
I  Impeaching  Creditor  Does  Not  Ac- 
quire Priority. — A  creditor  who  suc- 
cessfully impeaches  one  of  the  pre- 
ferred claims,  does  not  thereby  obtain 
the  preference  originally  given  such 
claim,  for  the  rule  is  well  settled,  that 
the  creditor  can  not  impair  or  displace 
any  prior,  valid,  subsisting  lien.  Zell 
Guano  Co.  v,  Heatherly,  38  W.  Va. 
409,  18  S.  E.  611;  Hulings  v.  Rulings 
Lumber  Co.,  38  W.  Va.  357,  18  S.  E. 
620. 

Unconditional  Preference  of  Surety. 
— An  assignment  for  the  benefit  of 
creditors,  can  not  unconditionally  pre- 
fer a  creditor,  who  is  surety  on  the 
note  of  the  assignor,  where  it  does  not 
appear  that  he  has  paid,  or  will  be 
required  to  pay,  as  surety,  the  debt  for 
which  he  is  bound.  Stoneburner  v. 
Motley,  95  Va.  784.  30  S.   E.  364. 

Preference  of  Debt  Barred  by  Lim- 
itations.— An  assignment  for  the  bene- 
fit of  creditors  may  prefer  a  debt 
barred  by  the  statute  of  limitations  at 
the  time  of  its  execution.  Stoneburner 
V,   Motley,  95  Va.   784,  30  S.   E.   364. 

B.    UNDER  THE  STATUTES. 

Under  Va.  Code,  1873,  ch.  57,  §  63, 
which  provides  that  liens  or  encum- 
brances giving  preferences  to  creditors^ 
except   to   secure   debts   contracted  or 
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money  borrowed  at  the  time  of  creating 
the  lien  or  encumbrance,  shall  enure 
to  the  benefit  ratably  of  all  the  cred- 
itors of  the  company  existing  at  the 
time,  there  may  be  an  assignment  of 
the  assets  of  the  company,  at  their 
face  value,  in  discharge  of  the  indebt- 
edness, when  no  lien  is  created  by  so 
doing.  Planters'  Bank  v.  Whittle,  78 
Va.  737. 

*'As  is  said  in  the  case  of  Johnson 
D,  Riley,  41  W.  Va.  146,  23  S.  E.  698, 
there  are  three  ways  in  which  an  m- 
solvent  debtor  may  dispose  of  his  prop- 
erty without  infringing  the  statute: 
First,  to  a  bona  fide  purchaser  for 
value  without  notice;  second,  to  se- 
cure all  his  creditors  pro  rata;  third, 
to  satisfy  specific  liens  on  the  prop- 
erty involved.  But  he  can  not  convey 
the  same  to  a  trustee  to  secure  one 
creditor  to  the  exclusion  of  others." 
Baer,  etc.,  Co.  v.  Williams,  43  W.  Va. 
323,  27  S.   E.  345. 

Form  of  Instrument  Immaterial. — 
The  form  of  the  instrument  or  act  by 
which  the  preference  forbidden  by  the 
statute,  whether  by  deed  of  trust,  as- 
signment, or  sale,  is  accomplished  is 
immaterial,  so  that  it  results  in  such 
preference,  it  being  the  design  of  the 
statute  to  prevent  an  insolvent  debtor 
from  devoting  his  property  to  work  a 
preference  among  his  creditors.  The 
contention  that  the  statute  only  ap- 
plies to  general  assignments  for  cred- 
itors, and  not  to  a  transfer  of  a  spe- 
cific property  for  particular  debts,  is 
unfounded,  and  whether  partial  or  gen- 
eral, the  statute  applies.  Code  of  W. 
Va.,  1891,  §  2,  ch.  74;  Wolf  v.  McGu- 
gin,  37  W.  Va.  552,  16  S.  E.  797. 

"In  the  case  of  Wolf  v,  McGugin, 
37  W.  Va.  552,  16  S.  E.  797,  it  was 
held:  'The  form  of  the  instrument  or 
act  by  which  the  preference  forbidden 
by  the  statute,  whether  by  deed  of  trust, 
assignment,  or  sale,  is  accomplished, 
is  not  material,  so  that  it  results  in  such 
a  preference,  it  being  the  design  of 
the    statute    to   prevent    an    insolvent 


debtor  from  devoting  his  property  to 
work  a  preference  among  his  creditors.' 
In  other  words,  the  insolvent  debtor's 
property  being  limited,  the  design  of 
the  law  is  to  prevent  his  disposition 
thereof  in  such  manner  as  to  have  the 
same  applied  on  some  of  his  debts,  to 
the  exclusion  of  others,  and  to  cause 
the  same  to  be  divided  pro  rata,  that 
all  may  share  alike."  Baer,  etc.,  Co. 
V.  Williams,  43  W.  Va.  323,  27  S.  E. 
345. 

Transfer  of  Evidence  of  Debt  as 
Security.— Chapter  4,  Acts  of  1895,  al- 
lows the  assignments  of  notes  and 
other  evidences  of  debt  in  payment  of, 
or  as  security  for,  a  bona  fide  debt,  by 
one  who  is  insolvent,  even  if  nothing 
is  left  for  his  own  creditors.  "As  is 
well  known,  at  common  law  an  insol- 
vent man  could,  in  good  faith,  transfer 
any  estate  for  payment  of  one  honest 
debt  over  another,  though  nothing  was 
left  for  that  other;  but  statute  law 
changes  this  to  a  certain  extent;  not 
wholly.  While  ch.  4,  Acts  of  1895,  does 
curtail  this  power  to  give  preference, 
its  closing  proviso  excepts  from  the 
operation  of  the  act  the  transfer  of 
notes  and  other  evidences  of  debt  in 
payment  of,  and  as  security  for,  a 
bona  fide  debt;  thus  leaving  such  trans- 
fer still  under  the  common  law." 
Frank  v.  Zeigler,  46  W.  Va.  614,  33 
S.  E.  761. 

Notice  of  Insolvency  Immaterial. — 
If  a  party,  giving  a  preference  is  in- 
solvent that  is  enough  to  avoid  such 
preference  under  §  2,  ch.  74,  of  the 
West  Virginia  Code  of  1891,  and  lack 
of  notice  by  the  creditor  receiving  the 
preference  is  immaterial.  The  party 
dealing  with  the  seller  must  inquire 
as  to  the  status  of  the  party  with 
which  he  deals.  The  public  law  tells 
him  this.  Wolf  v,  McGugin,  37  W.  Va. 
552,  16  S.   E.  797. 

The  act  of  February  12,  1866,  which 
requires  banks  of  the  commonwealth 
to  go  into  liquidation,  the  banks  being 
insolvent,   and   execute   deeds   convey- 
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ing  all  their  property,  including  debts 
due  to  them,  to  trustees  for  the  pay- 
ment of  debts,  forbids  and  prevents 
all  preferences  among  the  creditors  of 
the  bank.  Exch.  Bank  v.  Knox,  19 
Gratt.   739. 

An  injunction  bond  payable  upon  the 
contingency  specified  in  its  condition, 
given  before  a  deed  of  land  which  is 
a  preference  of  one  creditor  over 
others,  and  which  stands  for  the  bene- 
fit of  all  creditors,  on  which  bond 
judgment  is  recovered  after  the  date 
of  such  deed,  is  entitled,  under  §  2,  ch. 
74,  VV.  Va.  Code,  1891,  to  share  in  said 
land,  the  owner  of  such  judgment  be- 
ing a  creditor.  The  contingent  char- 
acter of  the  bond  makes  no  difference. 
First  Nat.  Bank  v.  Parsons,  45  W.  Va. 
688,  32   S.   E.   271. 

A  judgment  confessed  by  an  insol- 
vent debtor,  together  with  the  execu- 
tion issued  thereon,  is,  in  effect,  an 
assignment  of  the  debtor's  property  to 
the  extent  of  the  lien  or  levy  of  such 
execution,  is  void  as  a  preference  un- 
der §  2,  ch.  74  of  the  W.  Va.  Code  and 
inures  to  the  benefit  of  all  the  insol- 
vent's creditors.  Mack  v.  Prince,  40 
.W:  Va.  324,  21  S.  E.  1012. 

Present  Loan  Creditors. — Under  § 
2,  ch.  74  of  the  W.  Va.  Code,  a  deed 
of  trust  which  conveys  a  stock  of  goods 
to  a  trustee,  to  secure  a  creditor  to  the 
exclusion  of  other  creditors  of  an  in- 
solvent grantor,  is  void  as  to  the  pref- 
erence thereby  secured,  although  given 
for  the  present  loan  of  money,  there 
being  no  exception  in  the  statute  as 
to  such  creditors.  Baer,  etc.,  Co.  v. 
Williams,  43  W.  Va.  323,  27  S.  E.  345. 

Right  of  Grantee  to  Participate. — 
Where  property  is  conveyed  for  the 
benefit  of  creditors  giving  a  preference, 
the  fraudulent  grantee  is  not  entitled 
to  the  benefit  of  his  debt,  or  to  share 
pro  rata  in  the  distribution  of  the  prop- 
erty covered  by  such  void  preference, 
but  he  is  usually  excluded  from  par- 
ticipation in  its  distribution.  Casto  v. 
Greer,  44  W.  Va.  332,  30  S.  E.  100. 


How    Conveyance    Dealt    with« — 

Where  an  insolvent  debtor  gives  or  at- 
tempts to  give  his  creditor  any  pref- 
erence which  is  void  under  the  latter 
clause  of  §  2,  ch.  24  of  the  W.  Va. 
Code,  such  gift,  conveyance,  etc.,  of 
the  insolvent  debtor  will  be  dealt  with 
by  the  court  as  required  by  such  latter 
clause,  whether  such  gift  or  convey- 
ance be  bona  fide  or  be  fraudulent  in 
law  or  in  fact.  First  Nat.  Bank  v. 
Parsons,  42  W.  Va.  137,  24  S.  E.  554. 

If  the  sale  or  conveyance  was  bona 
fide,  and  for  a  price  equal  to  the  full 
value  of  the  property,  and  the  court 
has  control  of  the  proceeds,  the  pref- 
erence will  be  set  aside,  and  the  pro- 
ceeds will  be  applied  to  the  debts,  and 
paid  to  the  creditors  as  required  by 
the  statute.  First  Nat.  Bank  v.  Par- 
sons, 42  W.  Va.  137,  24  S.  E.  554. 

If  the  sale  is  bona  fide,  but  the  price 
is  not  substantially  equal  to  the  then 
full  value  of  the  property,  a  sale  will 
be  made  by  the  court,  so  far  as  may  be 
necessary  to  avoid  the  preference  and 
to  secure  the  rights  of  all  the  credit- 
ors. First  Nat.  Bank  v.  Parsons,  42 
W.  Va.  137,  24  S.  E.  554. 

If  the  sale  or  conveyance  is  fraud- 
ulent, and  gives  such  unlawful  prefer- 
ence, then  such  sale  or  conveyance 
will  be  set  aside  and  a  resale  be  ^nade, 
so  far  as  may  be  necessary  to  pay  the 
honest  claims  against  such  insolvent 
fraudulent  debtor.  First  Nat.  Bank  v. 
Parsons,  42  W.  Va.  137,  24  S.  E.  554. 

Courts  of  Equity. — A  court  of  equity 
will  take  charge  of  property  trans- 
ferred or  charged  to  give  a  preference 
to  creditors  contrary  to  statute  and 
apply  it  pro  rata  upon  all  debts,  when- 
ever it  shall  become  necessary  to  re- 
sort to'  this  to  defeat  a  preference. 
Wolf  V,  McGugin,  37  W.  Va.  552,  16 
S.  E.  797. 

C.    BY  CORPORATIONS. 

An  insolvent  corporation,  like  an  in- 
solvent individual,  may  g^ve  prefer- 
ences to  particular  creditors  in  a 
general  deed  of  assignment  of  all   its 
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property  for  the  benefit  of  its  creditors, 
upon  its  ceasing  business.  Pyles  v. 
Riverside,  etc.,  Co.,  30  W.  Va.  123,  2 
S.  E.  909;  Burr  v,  McDonald,  3  Gratt. 
215. 

It  was  held  in  Burr  v.  McDonald,  3 
Gratt.  215,  that  a  deed  by  a  private 
corporation  in  trust  to  pay  its  debts, 
which  gives  preferences  in  favor  of 
some  of  its  stockholders  for  the  surety- 
ship of  the  corporation,  if  made  prior 
to  the  Act  of  Feb.  15,  1837,  Sess.  Acts 
1836-7,  ch.  84,  §  17,  p.  79,  is  legal  and 
valid. 

1.  Chartered  Companies. 
Preferences   by  chartered   companies 

are  forbidden.     Va.  Code,  1887,  §  1149. 

2.  Stare  Decisis. 

"Where  there  was  a  decision  in  Vir- 
ginia, seventeen  years  before  the  for- 
mation of  this  state,  holding  that  an 
insolvent  corporation,  having  ceased  to 
do  business,  could  prefer  creditors, 
and  at  the  time  of  such  decision  there 
was  a  statute  in  existence  in  Virginia, 
but  not  applicable  to  the  case  decided, 
which  denied  to  a  mining  or  manufac- 
turing corporation  the  right  to  make 
any  incumbrance  preferring  a  creditor, 
and  such  statute  continued  until  1863, 
after  the  formation  of  this  state, 
when  it  was  repealed  by  implication, 
and  there  has  been  no  statute  in  force 
in  this  state  for  twenty-four  years 
denying  the  right  of  a  corporation  to 
make  preferences,  the  law,  as  thus  set- 
tled in  Virginia,  is  the  law  of  this 
state,  and  can  not  be  changed  except 
by  the  legislature.  The  decision  thus 
rendered  has  become  a  rule  governing 
property,  and  it  is  not  in  the  power  of 
the  court  to  change  it."  Pyles  v.  Riv- 
erside, etc.,  Co.,  30  W.  Va.  123,  2  S.  E. 
910,  and  note. 
8.   Effect  of  Statutes. 

It  was  held  in  Pyles  v.  Riverside, 
etc.,  Co.,  30  W.  Va.  123,  2  S.  E.  909, 
that  there  was  nothing  in  any  of  the 
statutes  of  West  Virginia  that  would 
take  away  the  common-law  right  of  a 
corporation,  that  is   insolvent,  to  pre- 


fer a  creditor  the  same  as  a  natural 
person  could  do.  But  the  statute  is 
now  changed  on  this  subject.  See  lat- 
ter clause  of  §  2,  ch.  74  of  the  Code  of 
W.  Va.   1891    (Acts  1891,  ch.   123). 

Under  the  Acts  of  1863,  ch.  83,  §  18, 
declaring  that  a  corporation  may  do 
for  the  purposes  for  which  is  is  incor- 
porated, and  in  the  transaction  of  its 
proper  business,  but  subject  to  the 
restrictions  contained  in  the  act,  "what- 
ever would  be  lawful  for  a  natural  per- 
son to  do,"  an  insolvent  corporation 
may  make  preferences  in  a  deed  of 
trust  for  the  benefit  of  its  creditors. 
RuflFner  v,  Welton  Coal  &  Salt  Co.,  36 
W.  Va.,  1891  (Acts  1891,  ch.  123). 

D.  BY  trustees; 

When  Trustee  May  Prefer  Himself. 

— Where  the  deed  of  trust  authorizes 
it,  the  assignee  or  trustee  may  first 
pay  any  debt  that  is  owing  to  him  from 
the  debtor.  French  z;.  Townes,  10 
Gratt.  513. 

Right  to  Preference  Waived.— But 
although  a  trustee  is  entitled  to  a  pref- 
erence as  to  some  of  his  claims,  by  the 
express  provision  of  the  trust  deed, 
still  an  admission  in  his  answer,  in  a 
suit  by  another  creditor,  that  he  is  not 
entitled  to  such  preference,  will  con- 
stitute a  waiver  of  it.  French  v. 
Townes,  10  Gratt.  513. 

E,  BY  DIRECTORS  OF  CORPORA- 
TIONS. 
Directors  May  Prefer  Themselves. — 

It  is  not  only  settled  that  directors 
may  make  preferences  between  cred- 
itors, but  such  preferences  may  be 
made  in  their  own  favor  when  they 
themselves  are  creditors  of  the  corpo- 
ration. Of  course  in  such  cases  they 
must  act  with  the  utmost  good  faith^ 
and  the  transactions  to  be  upheld  must 
be  free  from  the  taint  of  fraud  or 
suspicion.  Planters'  Bank  v.  Whittle, 
78  Va.  737. 

Bank  Insolvent — Right  of  Directors 
to  Preference. — But  it  seems  that 
where  a  bank  is  insolvent,  and  should 
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have  closed  its  doors,  a  director  has  no 
right  to  draw  his  money  and  thus  pre- 
fer himself  to  the  other  creditors  for 
whom  he  was  acting  as  trustee.  Lamb 
V,  Laughhn.  25  W.  Va.  322. 

F.   SURETIES  OF  DEBTOR. 

Preference  to  Sureties  of  Debtor. — 
Where  a  deed  of  trust  is  made  to  se- 
cure certain  creditors,  for  some  of 
whose  debts  sureties  are  bound,  and 
the  deed  directs  the  trustee  so  to  dis- 
pose of  the  trust  property  that  no 
surety  in  the  said  debts  shall  suffer  or 
be  injured  on  account  thereof,  then  the 
debts  for  which  the  sureties  are  bound 
are  preferred  debts,  and  to  be  first  sat- 
isfied. Miller  v.  Holcombe,  9  Gratt. 
665;  French  v.  Townes.  10  Gratt.  513. 

VIII.  Reservations  and  Stipola- 
tions. 

A.  RESERVATIONS  FOR  BENE- 
FIT OF  ASSIGNOR  GENER- 
ALLY. 

Where  a  deed  of  assignment  for  the 
benefit  of  creditors  reserves  to  the 
assignor  a  power  inconsistent  with  the 
avowed  object  for  which  the  deed  is 
made,  it  is  null  and  void,  as  to  cred- 
itors and  purchasers.  Lang  v.  Lee,  3 
Rand.  410;  Didier  v.  Patterson,  93  Va. 
534,  25  S.  E.  661. 

A  deed  of  assignment  for  the  benefit 
of  creditors  that  reverses  to  the 
grantor  power  to  use  and  enjoy  the 
property  conveyed,  that  is  inconsist- 
ent with  the  avowed  object  of  the  as- 
signment, is  void  as  to  creditors. 
Saunders  v.  Waggoner,  82  Va.  316. 
But  see  Young  v.  Willis,  82  Va.  291. 

An  assignment  for  the  benefit  of 
creditors  that  reserves  any  benefit  to 
the  grantor  himself,  or  introduces  lim- 
itations and  contingencies  such  as  will 
give  him  control  over  the  property  or 
its  proceeds,  so  as  to  enable  him,  in 
effect  to  defeat  the  conveyance;  or  to 
reserve  the  power  to  revoke  it;  or  to 
stipulate  for  the  maintenance  of  the 
grantor  or  his  family,  or  for  his  em- 


ployment at  a  fixed  salary,  will  render 
the  deed  fraudulent.  Hurst  v,  Leckie, 
97  Va.  550,  34  S.  E.  464. 

"The  doctrine  in  Virginia,  settled  by 
a  long  and  uninterrupted  line  of  de- 
cision, is  that  while  there  may  be  pro- 
visions in  a  deed  of  trust  of  such  a 
character  as  of  themselves  to  furnish 
evidence  sufficient  to  justify  the  infer- 
ence of  a  fraudulent  intent,  yet  this 
can  not  be  so  except  where  the  infer- 
ence is  so  absolutely  irresistible  as  to 
preclude  indulgence  in  any  other. 
Hence,  provisions  postponing  the  time 
of  the  sale,  and  reserving  the  use  of 
the  property  to  the  grantor  meanwhile, 
though  perishable  and  consumable  in 
the  use,  permitting  sales  on  credit,  for 
the  payment  of  surplus  after  satisfac- 
tion of  creditors  secured,  the  omission 
of  a  schedule  or  inventory,  and  the 
like,  have  been  regarded  as  insufficient 
to  justify  the  court  in  invalidating  the 
deed  for  fraud  in  point  of  law.  The 
fraudulent  intent  is  held  not  to  be 
presumed,  even  under  such  circum- 
stances, and  in  its  absence  the  fact 
that  creditors  may  be  delayed  or  hin- 
dered is  not  of  itself  sufficient  to  vacate 
the  instrument,  while  the  right  to  pre- 
fer one  creditor  over  another  is  thor- 
oughly established.  Dance  v.  Seaman, 
11  Gratt.  778;  Brockenbrough  v.  Brock- 
enbrough,  31  Gratt.  590;  Young  v. 
Willis,  82  Va.  293."  Peters  v.  Bain,  133 
U.  S.  670,  10  Sup.  Ct.  Rep.  354. 

Sale  by  Grantor  When  Required  by 
Creditors. — A  deed  of  trust  for  the 
benefit  of  creditors  does  not  reserve  to 
the  grantor  an  interest  and  control 
over  the  property  inconsistent  with  its 
avowed  objects  and  adequate  to  their 
defeat,  because,  after  conveying  cer- 
tain property  to  the  trustee,  it  directs 
him,  "when  so  required  by  the  cred- 
itors, to  take  charge  of  said  property, 
and  sell  the  same  at  public  auction." 
Stoneburner  v.  Motley,  95  Va.  784,  30 
S.  E.  364. 

Reservations  by  Corporation  of  Ben- 
efits.—A  deed  of  trust  executed  in  Vir- 
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S^inia  by  the  president,  under  authority 
of  a  resolution  of  the  directors  of  the 
corporation  created  under  the  laws  of 
Virginia,  for  the  purpose  of  transact- 
ing an  express  and  transportation  busi- 
ness, and  domiciled  in  said  state  con- 
veying all  its  property  to  trustees  for 
the  benefit  of  its  creditors,  reserving 
the  enjoyment  of  the  property,  under 
the  title  of  the  trustees,  from  its  date, 
Sept.  20,  until  Nov.  1,  following,  unless 
the  trustees  should  be  required  by 
some  creditor  secured  to  take  posses- 
sion, and  requiring  the  trustees,  out  of 
the  proceeds  of  property,  to  pay  all 
debts  that  might  become  due  from  the 
company,  to  its  officers  and  agents, 
and  all  amounts  of  indebtedness  that 
the  company  might  incur  to  railroad 
companies  for  transportation,  over  and 
above  the  net  receipts  for  such  trans- 
portation for  z  like  period,  and  further 
reserving  to  the  grantor  absolutely  all 
tolls  and  compensation  for  the  trans- 
portation of  express  matter  not  yet  de- 
livered to  the  consignees  not  trans- 
ported under  existing  contracts,  is  to 
be  construed  by  the  laws  of  Virginia, 
and  so  construed,  is  valid.  Lewis  v. 
Glenn,  84  Va.  947,  6  S.  E.  866,  See 
also,  Railroad  Co.  v.  Glenn,  28  Md.  287, 
which  was  decided  especially  in  the 
light  of  Virginia  decisions. 

Reservation  for  Small  Debts. — Where 
the  assignor  reserved  a  small  sum  for 
the  purpose  of  paying  small  un- 
liquidated claims,  such  reservation  has 
been  sustained,  and  held  not  to  vitiate 
the  assignment.  Skipwith  v.  Cunning- 
ham, 8  Leigh  271,  31  Am.  Dec.  642. 

Reservation  of  Bare  Maintenance, 
«tc.,  Valid. — A  settlement  which  gives 
to  the  grantor  a  bare  maintenance  with 
his  wife,  for  his  life,  and  provides  that 
the  property  shall  not  be  subject  to  his 
•debts  thereafter  contracted,  does  not 
vest  him  with  such  an  interest  in  the 
property  as  can  be  subjected  to  sat- 
isfy such  after  contracted  debts.  John- 
ston V,  Zane,  11  Gratt.  552. 


1.  Stipulations    for    Emplosmient    of 
Grantor. 

A  deed  of  assignment  for  the  benefit 
of  creditors,  which  authorizes  the  trus- 
tee to  run  and  operate  the  business  for 
a  limited  time,  and  to  employ  agents 
to  aid  him  in  disposing  of  the  stock,  is 
not  fraudulent  per  se  because  the  trus- 
tee employed  the  grantor  as  his  chief 
salesman  to  dispose  of  the  stock  of 
goods.  Hurst  v,  Leckie,  97  Va.  550,  34 
S.   E.  464. 

A  deed,  executed  by  the  grantors, 
that  required  and  provided  that  they 
should  be  appointed  the  agent  of  the 
assignee,  to  remain  in  the  store,  and  to 
sell  the  stock  of  goods  until  the  whole 
shall  be  disposed  of,  and  to  collect  the 
assets  due  the  firm,  was  upheld  in  Jan- 
ney  v.  Barnes,  11  Leigh  100. 

2.  Retention  of  Possession  by  Grantor. 
Retention   of   Possession   for   Three 

Years. — A  deed  of  trust  for  the  benefit 
of  creditors  which  reserves  to  the 
grantor  the  right  to  remain  in  posses- 
sion of  the  property  for  three  years, 
and  during  that  time  to  charge  the 
property,  to  an  indefinite  extent,  with 
such  advances  as  might  be  made  by 
the  trustees,  is  void  as  to  creditors 
thereby  postponed.  Sheppards  v.  Tur- 
pin,  3  Gratt.  373. 

Continuance  in  Possession  for  Six 
Months. — But  in  Kevan  v.  Branch.  1 
Gratt.  274,  the  deed  of  trust  was  held 
not  to  be  fraudulent,  though  it  stipu- 
lated that  the  assignor  should  be  al- 
lowed to  remain  in  possession  of  the 
assigned  cattle  and  household  furni- 
ture for  six  months. 

Retention  of  Possession  for  Eleven 
Months. — A  deed,  conveying  property 
to  a  trustee  for  the  benefit  of  creditors, 
that  provides  for  the  retention  of  pos- 
session by  the  grantor,  and  that  he 
shall  receive  the  profits  until  the  ma- 
turity of  certain  bonds,  eleven  months 
later,  and  in  case  of  default  in  pay- 
ment at  the  end  of  that  time,  then,  at 
the  request  of  any  creditor,  the  trus- 
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tee  may  sell  the  property,  docs  not 
invalidate  the  deed  Such  a  provision 
is  common  in  deeds  of  trust  to  secure 
creditors.  The  length  of  retention  of 
possession  is  not  unreasonable.  Paul 
V,  Baugh,  85  Va.  955,  9  S.  E.  329. 

Retention  of  Posaesdon  for  Sixteen 
Months— Perishable  Property.— On  the 
other  hand,  where  a  deed  of  trust 
to  secure  creditors,  conveys  per- 
ishable property,  such  as  wheat, 
to  a  trustee,  with  a  provision 
that  the  grantor  shall  remain  in 
possession  for  sixteen  months,  is 
a  reservation  inconsistent  with  the 
avowed  purpose  of  the  deed,  as  giving 
the  grantor  the  opportunity  to  defeat 
the  rights  of  creditors,  and  is  void,  be- 
cause it  is  a  possession  with  jus  dis- 
ponendi.  The  retention  of  possession 
of  property  for  proper  purposes,  is 
different  from  the  retention  of  the 
property  with  the  power,  express  or 
implied,  to  dispose  of  it  for  the  grant- 
or's own  benefit.  Such  power  is  in- 
consistent with  the  character  of  the 
instrument,  and  is  tantamount  to  a 
power  of  revocation.  Gardner  v.  John- 
ston, 9  W.  Va.  403. 

Retention  of  Possession  for  Three 
Years.— But  the  reservation,  in  a  deed 
to  secure  creditors,  of  the  right  to 
manage  the  property  therein  conveyed 
for  three  years  before  sale,  the  rents 
and  profits  during  that  time  to  be- 
long to  the  creditors  secured,  is  not 
such  an  unreasonable  restraint  upon 
the  power  of  sale  as  to  constitute  a 
fraud.  Noyes  v.  Carter,  2  Va.  Dec. 
218. 

Retention  until  Default,  of  Payment. 

A  trust  deed  made  by  an  insolvent 

debtor  conveying  his  household  and 
kitchen  goods  and  furniture  to  se- 
cure a  bona  fide  debt  due  from 
him  to  his  mother,  and  payable 
at  six  months,  with  a  provision 
in  the  deed  that  the  grantor  shall 
retain  the  possession,  use,  and  enjoy- 
ment  of   the   property   until   there   is 


default  in  the  payment  of  the  debt  at 
its  maturity,  and  the  trustee  shall  be 
required  by  the  creditor  to  sell  the 
same,  is  a  valid  conveyance.  Klee  v. 
Reitzenberger,  23  W.  Va.  749. 

A  deed,  conveying  a  stock  of  goods 
and    merchandise    and    notes    and    ac- 
counts of  a  merchant  to  a  trustee  to 
secure  the  payment  of  notes  not  then 
due,  which  provides  that  said  convey- 
ance shall  cover  "such  goods  and  mer- 
chandise as  may  be  added  to  said  stock» 
from    time    to    time,    by    the    grantor 
and    brought    into  the    store  in  course 
of  business  or  to  take  the  place  of  such 
goods  as  may  hereafter  be  sold,"  but 
does  not  authorize  the  trustee  to  take 
possession    or    control    of    said    goods 
until  the  grantor  has  made  default  in 
the   payment  of  one   or  more   of  said 
notes  and  has  been  requested  to  do  so 
by  the  holder  or  holders  of  such  note 
or   notes,  is  as  against  the  unsecured 
creditors  of  the  grantor  fraudulent  and 
void  on  its  face,  although  it  provides 
that  the  "trustee,  by  himself  or  by  his 
agent  or  attorney,  shall  at  once   take 
possession"  of  the  notes  and  accounts 
transferred   by   such    deed  and   collect 
the  same   for  the  benefit  of  the  trust 
creditors.    Claflin  v.  Foley,  22  W.  Va. 
434. 

Nor  is  such  deed  validated  or  its 
character  affected  by  the  fact,  that  sub- 
sequent to  its  execution  and  on  the 
same  day  a  second  trust  deed  is  made 
between  the  same  grantor  and  grantee, 
conveying  the  same  goods  and  mer- 
chandise, to  secure  other  and  different 
cestuis  que  trust,  which  authorizes  the 
trustee  to  take  possession  of  said 
goods  and  merchandise  at  once,  "and 
maifege  and  control  the  same  for  the 
benefit  and  advantage  of  the  parties 
secured  and  indemnified  by  the  deed." 
Claflin  V.  Foley,  22  W.  Va.  434. 

Cases  Elxplained  —  Perishable  Prop- 
erty.— "In  the  case  of  Landeman  v. 
Wilson,  29  W.  Va.  707,  2  S.  E.  205,  it 
is  said:  ^In  all,  or  at  least  in  most,  of 
the  cases  in  Virginia  and  in  this  state. 
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where  deeds  of  trust  have  been  held 
fraudulent  on  their  face,  it  appeared 
that  the  property  conveyed,  or  a  part 
thereof,  was  of  a  perishable  nature, 
and  the  deed  contained  a  clause  per- 
mitting the  debtor  to  retain  possession 
and  control.'  Lang  v.  Lee,  3  Rand. 
411;  Sheppards  v.  Turpin,  3  Gratt.  373; 
Spence  v.  Bagwell,  6  Gratt.  444;  Ad- 
dington  v,  Etheridge,  12  Gratt.  436; 
Kuhn  V.  Mack,  4  W.  Va.  186;  Gardnc 
V,  Johnston,  9  W.  Va.  403.  In  the  fol- 
lowing cases  the  right  to  possession 
and  sale  was  implied  from  the  terms 
of  the  instrument:  Claflin  v.  Foley,  22 
W.  Va.  434;  Livesay  v.  Beard,  22  W. 
Va.  585;  Klee  v.  Reitzenberger,  23  W. 
Va.  749;  Shattuck  v.  Knight,  25  W.  Va. 
590.  Where  the  property  is  not  con- 
sumable, or  of  such  character,  that  the 
right  of  sale  thereof  is  necessarily  im- 
plied, the  retention  of  possession  is 
not  inconsistent  with  a  deed  of  trust 
thereon.  Klee  v,  Reitzenberger,  23  W. 
Va.  749.  There  is  not  sufficient  on 
the  face  of  the  present  deed  to  indicate 
fraud.  The  grantor  neither  retains  pos- 
session, nor  the  right  of  sale,  but  im- 
mediately turns  the  property  over  to 
the  trustee  to  be  managed  for  the  ben- 
efit of  the  trust.  There  was  nothing  to 
hinder  creditors  from  at  once  obtain- 
ing a  lien  on  the  equity  of  redemption, 
and  having  the  same  enforced  by  a 
court  of  equity.  Doheny  v.  Dynamite 
Co.,  41  W.  Va.  1,  23  S.  E.  525;  Harris 
V.  Alcolls,  32  Am.  Dec.  158."  Baer,  etc., 
Co.  V.  Williams,  43  W.  Va.  323,  27  S. 
E.  345. 

"It  is  settled  in  this  state  and  in 
Virginia,  that  no  conclusive  inference 
of  an  intent  to  defraud  is  deducible 
from  a  provision  in  a  trust  deed  post- 
poning a  sale  of  the  property  conveyed 
for  a  reasonable  length  of  time,  and 
reserving  the  use  of  it  to  the  grantor 
until  the  sale,  even  though  a  portion 
of  the  property  may  be  perishable  in 
its  nature,  and  consumable  in  the  use." 
Snyder,  J.  (dissenting).  Landeman  v. 
Wilson,   29   W.   Va.   702,   2   S.   E.   203; 


Brockenbrough  v.  Brockenbrough,  31' 
Gratt.  590;  Young  v.  Willis,  82  Va.  298. 
3.    Postponement  of  Sale. 

Though  a  deed  of  assignment  is  not 
fraudulent  by  reason  of  a  postpone- 
ment of  the  time  of  sale,  and  the  re- 
serving the  property  to  the  grantor  in 
the  meantime,  yet  where  the  time  of 
sale  may  be  postponed  or  hastened  by 
the  grantor,  so  as  to  enable  him  to 
defeat  any  creditor  who  should  at- 
tempt to  subject  the  interest  in  the 
property  reserved  to  the  grantor,  to- 
the  payment  of  his  debt,  the  deed  is 
fraudulent.  Quarles  v.  Kerr,  14  Gratt. 
48;  Brockenbrough  v.  Brockenbrough, 
31   Gratt.   580. 

Postponement  of  Sale  in  the  Deed 
for  Three  Years. — A  provision  in  a 
trust  deed,  which  authorizes  a  sale  of 
the  property  within  three  years,  at  the 
instance  of  the  grantor,  does  not 
render  the  deed  fraudulent.  Sipe  v. 
Earman,  26  Gratt.  563,  and  note;  Young 
V.  Willis,  82  Va.  298. 

Postponement  of  Execution  of  Deed 
for  Eighteen  Months. — A  deed  which 
conveys  without  a  schedule,  household 
furniture,  the  various  kinds  of  stock 
on  a  farm,  bacon  and  lard,  to  secure  a 
bona  fide  debt,  but  not  to  be  enforced 
for  eighteen  months  after  its  execu- 
tion, is  valid  against  creditors,  though 
the  deed  was  made  without  the  knowl- 
edge of  the  creditor,  and  the  grantor 
was  indebted  to  insolvency  at  the  time 
of  the  conveyance.  Lewis  v.  Caperton,. 
8  Gratt.  148. 

Moreover,  a  deed  which  conveys 
land  to  secure  a  bona  fide  debt,  which 
is  not  to  be  enforced  for  two  years, 
and  only  then  or  afterwards  upon  a 
notice  of  the  sale  for  one  hundred 
and  twenty  days,  is  valid  against  cred- 
itors, and  this  is  so  even  though  the 
execution  of  the  deed  is  postponed  for 
five  years  from  the  date  of  the  con- 
veyance, and  the  rents  and  profits  of 
the  property  in  the  meantime  are  re- 
served to  the  grantor.  Lewis  v.  Caper- 
ton,  8  Gratt.  148. 
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4.    Power  Given  Grantor  to  Replenish 
Stock. 

A  trust  deed  on  a  stock  of  goods  for 
the  security  of  creditors  which  pro- 
vides that  the  trustees  shall  take  im- 
mediate possession  of  such  goods,  and 
manage  them  for  the  benefit  of  the 
trust,  is  not  fraudulent  per  se,  and  void 
as  to  creditors,  because  it  contains  a 
provision  allowing  the  grantor,  with- 
out the  power  of  sale,  to  replenish 
such  stock  of  goods,  and  extending  the 
trust  to  cover  the  same.  Baer,  etc., 
Co.  V,  Williams,  43  W.  Va.  323,  27  S. 
E.   345. 

B.    RESERVATION  OF  SURPLUS. 

A  provision,  in  a  deed  of  trust  to 
secure  certain  preferred  creditors,  that 
the  surplus  proceeds  of  the  sale,  after 
payment  of  the  secured  debts,  is  to  be 
paid  to  the  grantor,  is  not  fraudulent 
in  itself.  Dance  v.  Seaman,  11  Gratt. 
778.  See  also.  Young  v.  Willis,  82  Va. 
291,  297. 

Stipulation  as  to  Surplus  Void  as  to 
What  Creditors. — But  a  provision  in 
an  assignment  for  the  benefit  of  cred- 
itors, that  repayment  shall  be  made  to 
the  assignor  of  the  surplus  left  after 
the  complete  discharge  of  the  debts  of 
all  assenting  creditors,  is  void,  in  so 
far  as  it  attempts  to  protect  such  sur- 
plus from  the  claims  of  nonassenting 
creditors;  but  will  not  invalidate  the 
assignment  as  to  the  assenting  cred- 
itors. Skipwith  V.  Cunningham,  8 
Leigh  271. 

Reservation  after  Paying,  Accepting 
and  Releasing  Creditors. — An  assign- 
ment for  the  benefit  of  creditors  may 
be  valid,  even  though  it  does  not  direct 
any  surplus  which  may  remain  after 
satisfying  the  claims  of  the  accepting 
and  releasing  creditors  to  be  applied 
to  the  payment  of  his  other  debts,  or 
any  of  them;  or  even  though  it  direct 
any  such  surplus  to  be  paid  to  the 
debtor  himself.  Gordon  v.  Cannon,  18 
Gratt.  387. 

Settlement  of  Surplus  on  Family  of 
Debtor    Valid. — Moreover,    a    deed    to 


secure  creditors,  which  provides,  in 
the  first  place,  amply  for  all  the  then 
existing  debts  of  the  grantor,  and  then 
settles  the  balance  of  the  property  on 
the  grantor's  family,  is,  in  the  absence 
of  actual  fraud,  a  valid  deed.  Johnston 
V.  Zane,  11  Gratt.  552. 

The  Law  Implies  Reservation,  When. 
— But  if  an  insolvent  debtor  makes  an 
assignment  of  all  of  his  property  for 
the  benefit  of  his  creditors,  reserving 
benefits  to  himself  at  the  expense  of 
his  creditors,  the  assignment  will  be 
set  aside  as  fraudulent  and  void.  This 
rule,  however,  has  no  application  to  an 
assignment  by  the  debtor,  of  the  part 
only  of  his  estate,  made  in  good  faith 
for  the  purpose  of  raising  money  or 
securing  the  existing  creditors,  reserv- 
ing the  surplus  to  himself.  The  law 
will  imply  such  reservation.  Didier  v. 
Patterson,  93  Va.  534,  25  S.  E.  661. 

Right  of  Unsecured  Creditors  to  Sur- 
plus.— Creditors  left  unsecured  by  an 
assignment  are  entitled  to  an  account 
of  the  property,  in  order  that  it  may 
be  determined  whether  there  is  any 
surplus  out  of  which  to  pay  their  in- 
debtedness. Skipwith  V,  Cunningham, 
8  Leigh  271. 

Attachment  of  Surplus. — An  attach- 
ment is  served  upon  trustees  in  a  deed 
of  trust  for  the  payment  of  certain 
debts,  and  among  them  are  the  debts 
due  to  the  plaintiff  in  the  attachment. 
There  could  be  no  surplus  in  the 
hands  of  the  trustees  until  the  plain- 
tiff's debts  were  paid,  and  conse- 
quently there  can  be  no  surplus  in 
their  hands  liable  to  the  attachment. 
Clark  V.  Ward,  12  Gratt.  440. 

C.  STIPULATIONS  FOR  RELEASE 

OF  DEBTOR. 
1.   In  General. 

It  is  settled  law  that  where  a  debtor 
stipulates  in  his  deed  of  assignment 
for  a  release  from  his  debts  by  his 
creditors,  he  is  imperatively  required 
to  convey  all,  or  substantially  all,  of 
his  estate,  or  all  of  a  substantial  value. 
Hurst  V.  Leckie,  97   Va.  550,  34  S.   E. 
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464;  Skipwith  v.  Cunningham,  8  Leigh 
271;  Williams  v.  Lord,  75  Va.  400; 
Gordon  v.  Cannon,  18  Gratt.  387,  and 
note;  Phippen  v,  Durham,  8  Gratt.  457; 
Kevan  v.  Branch,  1  Gratt.  274. 

A  requisite  of  a  deed  from  a  failing 
debtor  which  requires  a  release  from 
his  creditors  is  that  it  shall  convey  the 
whole  of  his  property.  Wilson  v. 
Langhorne,  102  Va.  631,  47  S.  E.  871. 

A  debtor  can  not  divide  his  property 
into  two  parcels,  and  protect  himself 
in  the  enjoyment  of  one  parcel  by  giv- 
ing up  the  other;  he  can  not  require 
his  creditors  to  accept  a  part  and  re- 
lease the  others;  and  when  he  at- 
tempts it,  the  deed  is  fraudulent  and 
void.  Quarles  v,  Kerr,  14  Gratt.  48, 
and  note. 

When  a  debtor  in  a  deed  of  trust 
conveys  all  his  property  to  a  trustee 
for  his  creditors,  and  gives  to  such 
creditors  a  reasonable  time  in  which 
to  accept  its  terms,  and  provides  that 
such  as  accept  shall  release  all  fur- 
ther claims  against  him,  the  deed  is 
not  fraudulent  per  se.  But  if  the  deed 
does  not  convey  all  or  substantially  all 
of  his  property,  the  release  can  not  be 
upheld,  for  he  can  have  no  right, 
while  he  is  full  handed,  to  extort  from 
his  creditors  a  release  of  a  part  of 
their  just  demands.  Clarke  v.  Figgins, 
27  W.  Va.  663;  Kevan  v.  Branch,  1 
Gratt.  274. 

"The  decisions  of  Virginia  allow  the 
requirement  of  a  release  in  an  assign- 
ment." Talley  v.  Curtain,  54  Fed.  Rep. 
49. 
2.   Effect  on  Securities. 

Effect  on  Collaterals  Previously  As- 
signed.— Collateral  securities,  assigned 
to  a  creditor  previous  to  the  deed  of 
assignment,  are  not  affected  by  a 
clause  in  the  deed  which  requires  a 
creditor  to  release  the  debtor  from 
personal  liability  for  any  debts  left 
unpaid  after  the  trust  fund  is  ex- 
hausted. The  release  will  not  extin- 
guish the  debt,  nor  deprive  the  cred- 
itor of  any  security  held  for  it    For 


the  release  of  a  right  can  not  be  con- 
strued to  mean  more  than  it  expresses. 
Long  V,  Meriden,  etc.,  Co.,  94  Va.  594, 
27  S.  E.  499. 

Security  Previously  Assigned  Unaf- 
fected.—  A  party  to  a  composition 
deed,  who  executes  the  release  re- 
quired thereby,  of  all  claims  and 
demands  against  the  grantor,  in  consid- 
eration of  its  benefits,  is  not  to  be  pre- 
vented, either  in  view  of  the  release, 
or  of  the  general  principles  in  regard 
to  composition  deeds,  from  retaining 
a  note  assigned  to  him  in  good  faith 
by  the  grantor,  before  the  execution 
of  the  deed,  in  discharge  or  payment 
of  a  bona  fide  debt.  Lambert  z/.  Jones, 
2  Pat.  &  H.  144. 

Grantor  Can  Not .  Allege  His  Own 
Fraud. — When  a  deed  of  trust  for  the 
benefit  of  creditors  conveys  all  of  the 
debtor's  property,  a  stipulation  for  a 
release  of  the  debtor  contained  therein, 
is  valid;  and  the  grantor  will  not  be 
allowed  to  assail  the  deed  on  the 
ground  that  all  his  property  was  not 
conveyed  by  it.  Robinson  z/.  Mays,  76 
Va.  708. 

Need  Not  Appear  on  Its  Face. — It  is 
not  necessary  that  a  deed  of  assign- 
ment for  the  benefit  of  creditors  should 
show,  on  its  face,  that  all  the  estate  of 
the  debtor  is  conveyed.  That  fact  may 
be  proved  by  evidence  aliunde.  Gor- 
don V,  Cannon,  18  Gratt  387. 

Must  Appear  on  Its  Face. — But  a 
deed,  imposing  a  release,  should  show 
upon  its  face  all  that  the  creditors 
ought  to  know,  for  they  have  the  right 
to  be  informed  whether  the  assignor 
has  transferred  all  his  property.  And 
where  the  deed  does  not,  in  fact,  con- 
vey all  the  property,  it  is  fraudulent 
in  law.  Shufeldt  v.  Jenkins,  22  Fed. 
Rep.  359. 

Although  a  deed  of  trust  for  the 
benefit  of  creditors,  requiring  a  re- 
lease, is  good  on  its  face,  still  it  is 
fraudulent  in  fact,  if  it  be  shown  by 
the  evidence  and  pleadings  that  some 
property  has  been   withheld,  and  that 
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it  does  not  convey  all  as  it  purports  to 
do.    Clarke  v.  Figgins,  27  W.  Va.  663. 

Policies,  Not  Speedily  Convertible. 
— The  object  of  an  assignment  for  the 
benefit  of  creditors  is  a  speedy  realiza- 
tion of  the  assets  and  a  prompt  distri- 
bution amongst  the  creditors,  hence  a 
creditor  need  not,  in  a  deed  containing 
a  release  clause,  include  assets  which 
are  not  speedily  convertible,  such  as 
policies  which  contain  no  provision  for 
a  cash  surrender  value.  Long  v,  Meri- 
den,  etc.,  Co.,  94  Va.  594,  27  S.  E.  499. 

Failure  to  Include  an  Equity  of  Re- 
demption.— Moreover,  the  failure  to  in- 
clude in  a  deed  of  trust  for  the  benefit 
of  creditors,  an  equity  of  redemption 
in  land,  when  the  prior  incumbrances 
on  the  land  far  exceed  its  value,  and  so 
the  deed  would  not  be  strengthened 
thereby,  will  not  invalidate  it,  even 
though  it  contains  a  provision  for  a  re- 
lease as  a  condition  precedent  to  pay- 
ment, for  such  a  failure  is  not  an  indi- 
cation of  fraud  whether  the  debtor 
conveys  all  or  substantially  all  of  his 
property,  and  does  not  try  to  secure 
to  himself  a  substantial  benefit.  Paul 
3f,  Baugh,  85  Va.  955,  9  S.  E.  329. 

Property  Exempt  by  Law. — Where 
«  debtor,  in  a  deed  of  assignment  for 
the  benefit  of  creditors,  conveys  to 
the  trustee  his  entire  estate,  except 
-what  is  exempt  by  law,  although  it 
stipulated  for  a  release,  the  deed  is 
valid,  and  it  is  not  invalidated  by  the 
fact  that  the  debtor  fails  to  turn  over 
or  deliver  up  to  the  trustee,  in  pursu- 
■ance  of  the  terms  of  the  deed,  any 
property  of  any  kind,  except  that  em- 
braced in  the  exemption,  when  the 
title  of  the  property  is  absolutely 
-vested  in  the  trustee,  with  the  right  to 
take  immediate  possession  thereof,  and 
he  can  recover  from  the  debtor  or 
-other  person  any  that  is  withheld  from 
liim.  Hurst  v.  Leckie,  97  Va.  550,  34 
-S.  E.  464. 

Formal  Technical  Release  under  Seal 
Unnecessary. — Where  a  deed  of  assign- 
ment for  the  benefit  of  creditors  does 


not  in  terms  provide  for  the  execution 
by  the  creditors  of  formal  technical  re- 
leases under  seal,  no  such  releases  are 
necessary,  but  the  taking  the  benefit  of 
the  trust  shall,  ex  proprio  vigore,  oper- 
ate a  discharge  of  the  debtor  from  per- 
sonal liability.  Robinson  v.  Mays,  76 
Va.  708. 

Virginia  and  West  Virginia — Stare 
Decisis. — It  was  held  in  Clarke  v.  Fig- 
gins,  27  W.  Va.  663,  that  the  cases  of 
Kevan  v.  Branch,  1  Gratt.  274;  Phip- 
pen  V.  Durham,  8  Gratt.  457;  Gordon 
V,  Cannon,  18  Gratt.  387,  which  de- 
cided that  in  order  to  maintain  the 
validity  of  a  deed  requiring  a  release, 
the  debtor  must  convey  all  or  substan- 
tially all  his  property  to  his  creditors, 
would  be  followed  in  West  Virginia 
without  inquiring  into  the  grounds  for 
rendering  it.  Thus,  it  will  be  seen  that 
so  far  as  this  rule  is  concerned  it  is 
taken  as  stare  decisis  in  the  courts  of 
West  Virginia. 

8.    Limiting  Time  for  Acceptance  and 
Release. 

Limit  of  Thirty  Dajrs  Valid. — A  deed 
which  conveys  all  the  property  of  the 
grantor  in  trust  for  the  payment  of  his 
debts,  is  valid,  though  it  contains  the 
provision  that  no  creditor  shall  take 
any  benefit  under  the  deed  who  does 
not,  within  thirty  days  from  its  date, 
signify  his  acceptance  of  its  terms  and 
conditions;  and  further  agree  to  re- 
lease and  acquit  the  grantor  from  all 
further  claims  for  the  debt  acknowl- 
edged therein.  Phippen  v,  Durham,  8 
Gratt.  457. 

Thirty  days  is  not  too  short  a  time 
to  allow  creditors  for  acceptance  of 
the  provisions  of  the  deed,  especially 
where  they  all  reside  at  the  same  place, 
and  can  be  easily  communicated  with, 
and  are,  within  the  thirty  days,  in- 
formed of  the  deed  and  its  provisions. 
Williams  v.  Lord,  75  Va.  390. 

Postponing  the  time  for  the  execu- 
tion of  the  trust  to  an  unreasonable 
time,  may,  when  taken  in  connection 
with     other     circumstances,    prove     a 
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fraudulent  intent.  If  made  with  such 
an  intent,  the  time  to  which  the  sale 
was  postponed  would  not  affect  it. 
Dance  v.  Seaman,  11  Gratt.  778. 

It  was  held  in  Gordon  v.  Cannon,  18 
Gratt.  387,  that  where  the  assets  con- 
sisted of  4,000  acres  of  land  in  Texas, 
and  a  warehouse  stock  in  Virginia, 
sixty  days  is  sufficient  time  for  the 
creditors  to  inform  themselves  of  the 
value  of  the  property  conveyed,  and  of 
the  amount  of  the  debts,  and  to  de- 
termine whether  they  would  accept  or 
reject  the  offer. 

Acceptance  after  Judgment  Obtained. 
— A  deed  of  trust  conveying  land  for 
the  benefit  of  creditors,  which  is  exe- 
cuted by  the  maker  of  the  deed  and 
trustees,  and  duly  recorded  before  a 
judgment  is  obtained  against  the 
maker,  will  intercept  the  lien  of  a 
judgment,  although  the  creditors  may 
not  have  given  their  assent  to  the  deed 
until  after  the  judgment.  In  such  case, 
even  in  a  court  of  equity,  the  equity 
of  the  judgment  creditor  will  generally 
be  considered  inferior  to  the  equity  of 
the  creditors  claiming  under  the  deed. 
Skipwith  V.  Cunningham,  8  Leigh  271. 

d.  discretionary  powers  of 
trustees. 

1.   Power  to  Continue  Assignor's  Busi- 
ness. 

The  law  does  not  condemn  as  vicious 
and  illegal  a  provision  in  a  deed  which 
gives  to  the  trustee  discretionary 
power  to  run  and  operate  the  business 
for  a  year,  if  he  deems  it  wise  to  do 
so,  having  in  view  the  interest  of  the 
credit9rs,  and,  as  such  a  provision  is 
not  mandatory,  it  is  salutary,  and  not 
fraudulent  and  illegal.  Hurst  v, 
Leckie,  97  Va.  550,  34  S.  E.  464. 

A  deed  of  assignment  of  a  stock  of 
goods  for  the  benefit  of  creditors  is 
not  fraudulent  on  its  face,  because  it 
provided  that  the  trustee  may  continue 
the  business  so  as  to  dispose  of  the 
stock  in  the  due  course  of  business. 
Taylor  v.  Mahoncy,  94  Va.  508,  27  S. 
E.  107. 


When  Invalid. — Two  grantors  make 
an  assignment  of  their  property  to  se- 
cure three  clases  of  creditors  named  in 
the  deed,  in  the  order  therein  named. 
In  the  deed  the  assets  are  valued  by 
the  grantors,  and  the  deed  is  silent  as 
to  any  other  creditors  than  those 
therein  specified,  and  the  value  of  the 
property,  as  fixed  by  themselves,  far 
exceeds  the  amount  of  the  debts  se- 
cured, and  among  the  property  is  a 
flouring  mill  by  them  valued  at  $20,000, 
almost  one-half  of  all  their  property, 
and  a  provision  is  inserted  in  the  deed 
as  follows:  "And  should  the  said  trus- 
tee deem  it  to  the  best  interest  of  said 
creditors  [secured  creditors],  he  is 
thereby  authorized  either  to  rent  or 
run  the  mill  property  for  the  period  of 
one  or  more  years,  or  for  a  greater  or 
less  period  of  time,  as  shall  seem  to 
him  advisible  after  having  consulted 
with  said  creditors,  and  obtained  their 
consent,  or  the  majority  thereof  in  in- 
terest therein.  Held,  that  the  deed  is 
fraudulent  on  its  face."  Landeman  v. 
Wilson,  29  W.  Va.  702,  2  S.  E.  203; 
Kyle  V,  Harveys,  25  W.  Va.  730. 

Moreover,  a  provision  in  a  deed  of 
trust  to  secure  creditors,  that  the 
grantor  shall  keep  possession  of  the 
property  conveyed,  and  sell  the  same 
and  carry  on  the  business  as  usual,  is 
a  reservatipn  inconsistent  with  the  pur- 
pose of  the  deed,  because  it  is  for  the 
benefit  and  advantage  of  the  grantor, 
and  is  null  and  void  as  to  creditors. 
Kuhn  V,  Mack,  4  W.  Va.  186. 

When  Valid. — A  stipulation  in  a 
deed  of  assignment  is  proper  when  it 
is  designed  to  be  ancillary  to  the  wind- 
ing up  of  the  debtor's  business,  or 
more  effectually  to  promote  the  inter- 
ests of  the  creditors  and  not  those  of 
the  debtor.  Marks  v.  Hill,  15  Gratt. 
400. 

So  also,  deeds  of  trust  for  the  bene- 
fit of  creditors  have  been  sustained  as 
valid  which  contain  provisions  for  the 
continuance  of  the  business  of  the 
debtor   or   grantor   by  himself  or   by 
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his  assignee  or  trustee,  but  most  of 
these  cases  rest  upon  the  important 
principle  that  the  stipulation  was  de- 
signed more  effectually  to  promote  the 
interests  of  the  creditors,  and  not  in- 
tended for  the  benefit  of  the  debtor; 
or  when  it  was  intended  to  be  aux- 
iliary in  the  winding  up  of  the  debtor's 
business,  as  when  he  had  on  hand  at 
the  time  of  the  assignment  unmanu- 
factured material  in  the  way  of  his 
business,  or  the  like.  Kyle  v.  Har- 
veys,  25  W.  Va.  730. 

Corpus  of  Trust  Fund  Not  Liable 
for  Debts  by  Trustee.  —  Although  a 
trustee  in  a  deed  of  trust  to  secure 
creditors,  may  be  authorized  to  con- 
tinue the  business  of  the  grantor  with 
the  object  of  winding  up  the  trust 
affairs,  and  bringing  the  trust  property 
to  sale  to  the  best  advantage,  and  to 
replenish  the  stock,  and  postpone  the 
execution  of  the  trust  for  a  reasonable 
time,  yet  provisions  in  a  trust  deed, 
which  authorize  the  trustee  to  carry 
on  the  business,  and  for  that  purpose, 
to  subject  the  corpus  of  the  trust  to 
the  casualties  incident  thereto,  by 
which  it  may  be  lost  or  wasted,  are 
void,  because  such  provisions  confer 
powers  adequate  to  the  defeat  of  the 
trust.  Catt  V.  Knabe,  etc.,  Mfg.  Co., 
93  Va.  740,  26  S.  E.  246. 

In  Virginia  the  fact  that  an  assignee 
is  authorized  in  his  discretion  to  com- 
plete the  manufacture  of  material  on 
hand  and  partly  finished,  and  thus  pre- 
serve it,  is  not  an  indication  of  fraud 
which  will  invalidate  the  assignment. 
Talley  v.  Curtain,  54  Fed.   Rep.  43. 

Power  to  Replenish  Stock. — A  provi- 
sion in  a  deed  of  assignment  for  the 
benefit  of  creditors,  is  not  illegal, 
which  empowers  the  trustee  to  make 
purchases  of  additional  stock  from  the 
proceeds  of  his  operation  of  the  busi- 
ness, to  aid  in  keeping  up  the  business 
and  disposing  of  the  other  stock  to 
greater  advantage,  as  such  purchases 
are  merely  ancillary  to  the  winding  up 
of  the  business.     Hurst  v,  Leckie,  97 


Va.  55Q,  34  S.  E.  464;  Williams  v.  Lord, 
75  Va.  390;  Catt  v.  Knabe,  etc,  Co.,  93 
Va.   740,  26   S.   E.  246. 

May  Borrow  Money  to  Add  to  Stock. 
— So  an  assignment  for  the  benefit  of 
creditors  is  presumed  to  be  honest 
which  provides  that  the  trustee  shall 
take  charge  and  control  of  the  goods 
assigned  and  sell  them  to  the  best  ad- 
vantage, and  that  the  trustee  may  add 
to  the  stock  by  purchase,  and  to  ac- 
complish that  purpose  he  may  borrow 
money  to  a  limited  amount,  when  these 
privileges  are  for  the  manifest  bene- 
fit of  the  creditors,  and  to  better  ena- 
ble them  to  dispose  of  the  goods. 
Williams  v.  Lord,  75  Va.  390. 

Current  Expenses  First  Paid. — 
Where,  in  a  composition  of  the  cred- 
itors of  the  firm,  one  of  the  parties  is 
appointed  by  them  to  carry  on  the  busi- 
ness and  pay  them  out  of  the  proceeds, 
the  expenses  of  carrjring  on  the  busi- 
ness should  be  paid  before  they  are  en- 
titled to  any  of  the  proceeds.  Kam 
V.  Blackford,  1  Va.  Dec.  841. 

2.  Power     to    Employ    Agents     and 
Clerks. 

A  provision  in  a  deed  of  trust  for  the 
benefit  of  creditors  that  the  trustee 
shall  employ  such  agents  as  he  may 
deem  necessary,  and  pay  them  a  rea- 
sonable compensation  out  of  the  trust 
fund,  and  not  be  liable  for  their  omis- 
sions or  defaults,  or  for  any  moneys 
other  than  such  as  sh^U  actually  come 
to  his  hands  in  the  execution  of  the 
trust,  does  not  discharge  the  trustee 
from  the  obligation  to  select  fit  agents, 
and  hold  them  to  a  strict  and  prompt 
responsibility  for  their  acts,  and  so 
does  not  invalidate  the  deed.  Gordon 
V.  Cannon,  18  Gratt.  387,  and  note; 
Hurst  V,  Leckie,  97  Va.  550,  34  S.  E. 
464. 

3.  Compromises  by  Trustee. 

A  trustee;  who  makes  a  compromise 
with  a  third  person  in  relation  to  a 
trust  subject,  though  he  may  purchase 
the  subject  for  himself,  is  bound  to 
account  as  trustee   for  all  the  profits 
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made  in  the  transaction,  according  to 
the  well  settled  doctrine  that  a  trustee, 
standing  in  a  fiduciary  character,  and 
making  a  profit  out  of  any  transaction 
in  the  scope  of  his  agency,  must  ac- 
count to  the  cestui  que  trust  for  that 
profit.  Miller  v.  Holcombe,  9  Gratt 
665. 

4.   Powers  as  to  Sale  of  Trust  Estate. 

a.  Sale  on  Credit. 

An  express  power  to  sell  on  credit 
on  the  face  of  an  assignment,  does  not 
render  a  deed  of  trust  or  assignment 
fraudulent  on  its  face.  Kyle  v,  Har- 
veys,   25   W.   Va.   728. 

In  Dance  v.  Seaman,  11  Gratt.  778, 
where  the  assignment  provided  that  it 
was  not  to  be  enforced  for  two  years, 
the  court  said  that  the  postponing  the 
time  of  sale,  or  directing  a  sale  on 
credit,  do  not  of  themselves  furnish 
evidence  of  fraudulent  intent,  but  may 
tend  to  prove  a  fraudulent  intent  in 
connnection  with  other  circumstances. 

b.  Private  Sale. 

A  provision  in  a  deed  of  assignment 
authorizing  the  trustee  to  sell  the  prop- 
erty at  a  private  sale,  does  not  render 
the  deed  fraudulent  on  its  face.  Lan- 
deman  v,  Wilson,  29  W.  Va.  702,  2  S. 
E.  203. 

In  Kyle  v.  Harveys,  25  W.  Va.  716, 
52  Am.  Rep.  235,  it  was  held  that  the 
authority  to  the  assignee  to  sell  at  a 
private  sale,  as  soon  as  possible,  was 
not  fraudulent  if  made  with  the  bona 
fide  intention  that  as  much  as  possible 
should  be  realized  for  the  creditors; 
but  if  the  assignor  believed  at  the  time 
that  the  interest  of  creditors  would  be 
prejudiced  by  a  private  sale,  and  he 
requested  a  private  sale  merely  for  the 
purpose  of  giving  himself  or  his  as- 
signee remunerative  employment,  the 
assignment  is  fraudulent  and  void  as 
against  all  the  creditors  of  the  as- 
signor. 

c.  Injunction  to  Restrain  Sale  of  Trust 

Property. 

When    property    has    been    assigned 


for  the  benefit  of  creditors  to  trustees 
who  have  filed  a  bill  for  directions  as 
to  the  administration  thereof,  and  a 
sale  has  been  made  by  court's  order, 
but  not  confirmed,  the  title  still  re- 
maining in  the  trustees  until  confirm- 
ance,  the  property  is  still  so  far  in  the 
possession  of  the  court  that  it  may 
restrain  any  interference  therewith, 
under  executions  issued  by  other 
courts.  Ford  v.  Watts,  95  Va.  192,  28 
S.  E.  179. 

IX.  Fraud. 

A.  HOW  ascertained. 

If  an  inspection  of  the  deed  alleged 
to  be  fraudulent  on  its  face,  does  not 
show  that  it  contains  provisions  clearly 
showing  an  intent  on  the  part  of  the 
grantor  to  hinder,  delay,  or  defraud 
his  creditors,  the  deed  will  not  be  held 
fraudulent  on  its  face,  Landeman  v. 
Wilson,  29  W.  Va.  702,  2  S.  E.  203; 
Douglass,  etc.,  Co.  v.  Laird,  37  W.  Va. 
687,  17  S.  E.  188.  See  the  title 
FRAUDULENT  AND  VOLUN- 
TARY  CONVEYANCES. 

In  order  to  decide  whether  a  deed* 
of  assignment  for  creditors  is  fraudu- 
lent or  not  on  its  face,  the  court  must 
look  to  the  deed  itself,  without  refer- 
ence to  extrinsic  facts  as  to  motive.  If 
the  law  imputes  to  the  grantor  a  fraud- 
ulent design  in  making  the  assignment, 
no  evidence  of  intention  can  charge 
the  presumption.  Landeman  v.  Wil- 
son, 29  W.  Va.  702,  2  S.  E.  203. 

B.  FRAUDULENT  INTENT  IN 
GRANTOR. 

If  there  was  a  fraudulent  intent  in 
the  grantor  in  making  the  deed  (of 
which  there  was  no  evidence),  as  it  is 
not  fraudulent  on  its  face,  and  the  trus- 
tee and  creditors  secured  by  it  had  no 
knowledge  of  its  execution  until  it  was 
done,  they  can  not  be  affected  by  such 
fraudulent  intent^  and  the  deed  is  valid 
as  to  them.  Sipe  v.  Earman,  26  Gratt. 
563,  and  note. 

Notice  by  Assignee  of  Fraud  in 
Grantor. — Where  an   assignee   for  the 
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benefit  of  creditors  or  a  trustee  of  a 
tnist  deed  accepts  the  assignment  or 
trust  deed,  and  such  deed  contains,  to 
his  knowledge,  on  its  face,  one  or  more 
falsehoods  on  a  material  point,  cal- 
culated to  deceive  and  mislead  cred- 
itors to  their  injury,  such  assignee  or 
trustee  will  be  treated  as  having  notice 
of  his  grantor's  fraudulent  intent,  be- 
cause a  falsehood  said  or  done  to  the 
injniy  of  the  property  rights  of  an- 
other is  of  the  very  essence  of  fraud. 
Douglass,  etc.,  Co.  v.  Laird,  37  W.  Va. 
C87,  17  S.  E.  188. 

It  is  not  enough  that  the  purpose  of 
the  assignor  be  fraudulent;  knowledge 
of  such  purpose  must  be  clearly 
brought  home  to  the  assignee.  Yost 
V.  Graham,  50  W.  Va.  199,  40  S.  E. 
361. 

Fraud  of  Assignor— Trustees  and 
Beneficiaries  without  Notice.— When 
the  trustees  and  beneficiaries  have  no 
notice  of  any  fraud  on  the  assignor's 
part,  it  can  not  affect  the  validity  of 
the  deed.  Paul  v.  Baugh,  85  Va.  955, 
9  S.  E.  329.  See  also,  Sipe  v.  Earman, 
26   Gratt.    563,   and   note. 

A  trustee  in  a  deed  of  trust  or  as- 
signment made  to  secure  creditors  is 
regarded  as  a  purc4iaser  for  value,  and 
in  order  to  make  the  deed  void,  notice 
of  the  grantors'  fraudulent  intent  must 
in  some  way  be  brought  home  to  him 
or  the  creditors.  Douglass,  etc.,  Co.  v. 
Laird,  37  W.  Va.  687,  17  S.  E.  188. 

"While  it  is  well  settled  in  Virginia 
that  the  trustees  and  beneficiaries  in 
a  deed  of  trust  to  secure  bona  fide 
debts  occupy  the  position  of  pur- 
chasers for  a  valuable  consideration 
(Wickham  v,  Lewis,  13  Gratt.  427; 
Evans  v.  Greenhow,  15  Gratt.  156; 
Kesner  v,  Trigg,  98  U.  S.  50,  53),  yet 
they  can  not  hold  with  notice  of  the 
fraudulent  intent  of  their  grantor,  or 
of  the  fraud  rendering  his  title  void. 
And  it  is  equally  well  settled  in  the 
states  of  West  Virginia  and  Virginia, 
that  notice  to  the  trustees  is  notice  to 
the    beneficiaries.     Fidelity    Ins.,    etc.. 


Co.  V.  Shen.  Val.  R.  Co.  (Sup.  Ct.  of 
Appeals  of  W.  Va..  Feb.  25,  1889),  9 
S.  E.  185;  Beverley  v.  Brooke,  2  Leigh 
425;  French  v.  Loyal  Co.,  5  Leigh  641." 
Per  Chief  Justice  Fuller  in  Peters  v. 
Bain,  133  U.  S.  670,  10  Sup.  Ct.  Rep. 
354. 

"In  controversies  ?rising  under  this 
statute  (Code  Va.,  1873,  ch.  114,  §  1, 
p.  896),  involving,  as  they  do,  the 
rights  of  creditor:  locally,  and  a  rule 
of  property,  we  accept  the  conclusion 
of  the  highest  judicial  tribunal  of  the 
state  as  controlling."  Per  Chief  Jus- 
tice Fuller  in  Peters  v.  Bain,  133  U. 
S.  670,  10  Sup.  Ct.  Rep.  354.  The 
statute  provides,  among  other  things, 
that  "this  section  shall  not  affect  t^he 
title  of  a  purchaser  for  valuable  con- 
sideration, unless  it  appear  that  he  had 
notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  such 
grantor." 

C.    EFFECT  OF    PARTIAL    ILLE- 
GALITY. 

Where  a  deed  of  trust  is  made  for 
the  benefit  of  various  creditors  whose 
claims  are  distinct  and  unmingled  with 
each  other,  though  a  part  of  them  are 
•Uegal  and  fraudulent,  the  security 
will  not  he  ^voided  as  to  the  other 
part  if  they  are  fair  and  untainted  with 
fraud,  provided  the  creditors  owing 
such  clamis  have  given  no  aid  in  any 
wLy  to  the  concoction  of  the  fraud. 
Such  a  deed  ought  to  be  considered 
distributively,  and  though  avoided  in 
part,  it  should  be  effectual  as  far  as 
it  is  good.  Ruffner  v.  Welton  Coal  & 
S?ilt  Co..  36  W.  Va.  2U.  15  S.  E.  48. 

Deed  Fair  in  Part  Will  Be  Upheld 
to  That  Extent.— Where  a  deed  of  as- 
signment is  made  for  the  security  of 
various  creditors  whose  claims  are  dis- 
tinct, and  is  in  part  fair  and  untainted 
with  fraud,  and  in  part  is  illegal  and 
fraudulent,  and  the  deed  is  not  fraudu- 
lent upon  its  face,  it  will  be  upheld  in 
so  far  as  it  is  fair  and  untainted,  un- 


Assignments  for  the  Benefit  of  Creditors 


827 


less  the  creditors  directly  or  in- 
directly had  notice  of  such  fraud  at 
the  time  the  deed  was  executed,  and 
participated  in  the  fraud.  Zell  Guano 
Co.  V.  Heath erly,  38  W.  Va.  409,  18 
S.  E.  611. 

A  trust  deed  for  creditors  is  not  in- 
validated as  a  whole  by  the  invalidity 
of  some  of  the  debts  secured,  but  will 
stand  as  to  the  valid  portion  of  the 
debts.  Craig  v.  Hoge,  95  Va.  275,  28 
S.  E.  ol7. 

A  deed  of  assignment  being  fraudu- 
lent as  to  any  provision  therein,  is 
void  in  toto  as  against  creditors  who 
are  entitled  to  take  advantage  of  the 
^raud.  Landeman  v.  Wilson^  29  W. 
Va.  702,  2  S.  E.  203. 

When  Fraud  Must  Exist.— If  an  as- 
signment for  the  benefit  of  creditors 
is  not  fraudulent  when  the  assignee 
takes  possession  of  the  assigned  prop- 
erty, it  can  never  afterwards  become 
fraudulent,  so  as  to  deprive  the  cred- 
itors secured  by  the  deed  of  its  benefit, 
l>y  any  conduct  or  combination  of  the 
assignor  ?nd  assignee  or  either  of 
them,  entered  into  subsequently.  Kyle 
■V.  Harveys,  25  W.  Va.  716. 

D.    EVIDENCE  OF  FRAUD. 

Insolvency  and  Pendency  of  Suits. — 

The  insolvency  of  the  grantor  and  the 
pendency  of  suits  at  the  time  the  dc^rl 
of  assignment  is  executed,  are  not  en- 
titled to  much  weight  in  determining 
the  question  of  fraud.  They  are  not 
inconsistent  with  honest  intent,  for 
I'lCn  seldom  give  trust  deeds  to  secure 
•creditors,  generally,  unless  they  are  in- 
solvent or  in  failing  circumstances. 
Williams  v.  Lord,  75  Va.  390;  Young 
4f.  Willis,  82  Va.  296. 

The  fact  that  a  deed  to  a  truste*?  for 
the  benefit  o!  creditors  is  made  pend- 
ing suits  against  the  grantor  by  a  cred- 
itor, who  soon  afterwards  recovered 
large  judgments,  and  whose  debts  were 
placed  in  the  least  favored  class,  does 
«ot   indicate   fraud.     Nor  that   certain 


bonds  for  debts  due  the  sons  of  the 
grantor,  written  on  the  day  the  deed 
was  prepared,  were  antedated  one 
month,  when  this  is  exp'ained  by  the 
trustee  in  his  deposition,  and  when  the 
sons  had  no  notice  of  the  fact  that  the 
bonds  were  antedated.  Paul  v.  Baugh, 
85  Va.  955,  9  S.  E.  329.  See  also,  Sipe 
f.  Earman,  26  Gratt.  563.  In  the  lat- 
ter case  the  execution  of  a  deed  pend- 
ing a  suit  against  the  grantor,  by  an 
unsecured  creditor,  and  a  short  time 
before  the  term  at  which  it  was 
probable  judgment  would  be  rendered 
against  him,  does  not  render  it  fraudu- 
lent. 

Failure  to  List  Debts  for  Taxation. 

— Failure  to  list  certain  debts  for  tax- 
ation, is  not  sufi^.cient  proof  that  they 
were  fraudulent,  when  uncontradicted 
evidence  shows  that  they  are  bona 
fide.  Paul  V.  Baugh,  85  Va.  955,  9  S. 
E.  329. 

Failure  to  Convey  All  Property. — 
That  the  grantor  does  not  convey  all 
his  property  in  the  deed  of  assign- 
ment, is  not  a  circumstance  indicative 
of  fraud,  for  what  is  not  conveyed  by 
the  deed,  so  far  as  it  is  liable  for  debt, 
may  be  subjected  at  once,  by  the  suit 
of  any  creditor,  to  his  claim.  Williams 
V.  Lord,  75  Va.  390. 

Relations — Implied  Contract  to  Pay 
for  Board. — It  is  well  settled  that  as 
between  persons  standing  to  each 
other  in  the  relation  of  husband  and 
wife,  parent  and  .hild,  grandparents, 
brothers,  stepchildren,  and  other  near 
relations,  no  action  upon  an  implied 
promise  to  pay  for  board  and  lodging 
can  be  maintained,  but  there  must  be 
an  express  contract  or  agreement  to 
pay  for  them.  Hence,  a  deed  of  Must 
for  the  benefit  of  creditors  is  fraudu- 
lent, in  so  far  as  it  secured  the  father 
of  the  grantor  for  board  furnished  the 
grantor  and  his  horse  for  twelve  years, 
where  there  was  no  antecedent  con- 
tract to  pay  for  the  same.  Stone- 
burner  V.  Motley,  95  Va.  784,  30  S.  E. 
264. 
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Deed  May  Secure  Grantor's  Father. 

— A  deed  of  trust  for  the  benefit  of 
creditors  is  not  fraudulent,  because  it 
secures  the  grantor's  father  for  goods 
st^ld  by  him  to  the  grantor  for  busi- 
ness purposes,  and  which  were  intended 
to  be  paid  for.  Stoneburner  v.  Motley, 
95   Va.   784,  30   S.    E.   364. 

In  an  action  to  set  aside  a  trust  deed 
preferring  certain  creditors,  it  ap- 
{K'ared  that  the  defendant,  as  agent  for 
his  wife,  bought  of  the  plaintiff  a  large 
quantity  of  goods,  obtaining  credit  by 
false  statements  as  to  his  pecuniary 
condition  Within  three  months  the 
d'ifendant  and  his  wife  conveyed  all 
the  goods  in  her  store  to  a  trustee  to 
secure  alleged  debts  to  her  father  and 
brother-in-law,  the  latter  having  no 
visible  means,  and  who  had  on  oath 
returned  to  .  the  commissioners  of 
revenue  his  entire  estate  at  five  dol- 
lars. Evidence  showed  that  nearly  all 
the  goods  purchased  had  disappeared, 
leaving  no  trace  on  the  books  or  else- 
where; that  a  large  number  of  trunks, 
belonging  to  the  defendant  had  disap- 
peared, and  that  numerous  new  trunks 
had  been  bought  by  him,  and  sent  by 
rail,  full  of  something,  to  the  father's 
store  at  R,  that  the  father  had  shipped 
to  himself  since  the  defendant's  pur- 
chase, a  large  quantity  of  goods,  from 
the  latter's  town,  that  the  plaintiff's 
clerks  had  called  at  the  father's  store, 
and  identified  the  goods  ihere  as  sold 
by  them  to  the  defendant.  Held,  that 
there  was  ample  evidence  of  fraud, 
that  the  deed  must  be  set  aside.  Arm- 
•itrong  V.  Lachman,  84  Va.  726,  6  S.  E. 
129. 

Suspicion  of  Fraud  Insufficient. — It 
is  a  well  recognized  rule  of  law  in  Vir- 
ginia, that,  in  order  to  justify  a  de- 
cree annulling  an  assignment,  fraud 
must  be  proved  by  clear  and  satisfac- 
tory testimony,  and  courts  can  not 
act  upon  mere  suspicion  or  presump- 
tion that  the  assignee  and  preferred 
creditors  had  notice  of  and  partici- 
pated in  the  fraud.  Simon  v.  Ellison 
2  Va.  Dec.  203. 


X.  other  FeatureB  of 
Assignments. 

A.  RECITALS.  ^ 

A  trust  deed  to  secure  creditors  re- 
citing the  amount  of  the  debts  due  to 
the  different  creditors,  is  not  con- 
clusive evidence,  even  as  against  the 
assignor  and  his  administrator,  of  the 
amount  of  the  respective  debts.  Grif- 
fin V,  Macaulay,  7  Gratt.  476. 

B.  CONSIDERATION. 

In  Exchange  Bank  v.  Knox,  19  Gratt 
747,  Christian,  J.,  said:  "It  is  well 
settled  that  the  trustees  and  bene- 
ficiaries in  a  deed  of  trust  to  secure 
bona  fide  debts  are  purchasers  foV 
valuable  consideration.  A  pre-existing 
debt  is  of  itself  a  valuable  considera- 
tion for  a  deed  of  trust  executed  for 
its  security.  Wickham  v.  Martin,  13 
Gratt.  427;  Evans  v.  Greenhow,  IS 
Gratt.  153." 

The  existence  of  antecedent  debts 
is  a  valuable  consideration  for  the  con- 
veyance or  assignment  of  property  to 
secure  the  payment  of  the  debts,  and 
the  trustee  and  creditors  are  pur- 
chasers for  a  valuable  consideration. 
Then,  in  such  case,  the  trustee  and 
creditors  are  not,  in  any  manner^ 
liable  to  the  grantor  in  trust,  on  ac- 
count of  mistakes  in  quantity,  and  the 
grantor  has  no  right  against  them 
to  rescission  or  compensation,  to 
which  his  vendor  may  be  substi- 
tuted; and  any  right  that,  while  the 
original  purchaser  owned  the  land, 
his  vendor  may  have  had  to  a  rescis- 
sion of  the  sale  and  conveyance  is  ex- 
tinguished, unless  the  trustees  and 
creditors — or  at  any  rate  the  latter — 
had  notice  of  the  mistake  from  which 
the  right  of  the  original  vendor  ema- 
nated. Western,  Min.,  etc.,  Co.  v.  Pey- 
tona  Cannel  Coal  Co.,  8  W.  Va.  406. 

Acceptance  as  Consideration. — In 
West  Virginia  it  is  not  necessary  to 
the  validity  of  a  deed  of  trust  in  favor 
of  creditors,  that  it  should  be  executed 
by  them.  The  deed  passes  the  legal 
title     as    soon    as   executed     by     the 
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grantor  and  the  trustee,  who  is  deemed 
a  purchaser  for  valuable  consideration, 
and  it  can  be  avoided  only  by  the  dis- 
sent of  the  creditors,  express  or  im- 
plied. Zell  Guano  Co,  v.  Heatherly, 
38  W.  Va.  409,  18  S.  E.  611. 

Right  of  Holder  of  a  Check.— Al- 
thougji  the  holder  of  a  check  does  not 
present  it  to  the  bank  until  after  a 
general  assignment  for  the  benefit  of 
creditors,  still  this  does  not  defeat  his 
right  to  it.  Hulings  v.  Hulings  Lum- 
ber Co.,  38  W.  Va.  351,  18  S.  E.  620. 

C.   SET-OFF. 

Claims  Not  Due. — An  assignment  by 
a  debtor  of  debts  due  the  firm  is  sub- 
ject to  the  debtor's  right  to  offset  a 
claim  not  yet  due,  held  by  him  against 
the  firm.  Fry  v.  Boyd,  3  Gratt.  73. 
See  the  title  SET-OFF,  RECOUP- 
MENT AND   COUNTERCLAIM. 

Right  to  Set  Off  Claims  Acquired 
after  Assignment. — Under  the  act  of 
February  12,  1866,  requiring  the  banks 
of  the  commonwealth  to  go  into  liqui- 
dation, a  debtor  of  the  bank  can  not 
set  off  notes  of  the  bank  brought  up 
by  the  debtor  after  the  execution  and 
recording  of  the  deed  and  notice 
thereof  to  the  debtor.  Exchange 
Bank  v.  Knox,  19  Gratt.  739. 

Set- Off  between  Original  Parties — 
Holder  for  Value. — "It  is  a  principle  of 
law,  too  well  settled  to  admit  of  doubt 
or  argument  now,  that  a  set-off  as  be- 
tween original  parties,  acquired  after 
the  assignment  for  a  bona  fide  purpose, 
of  the  subject  in  controversy  and  no- 
tice thereof,  can  not  be  set  off  against 
a  holder  for  value,"  per  Christian,  J. 
Exchange  Bank  v,  Knox,  19  Gratt. 
739. 

XI.  Effect  of  Assignments. 

A.  DEED  OF  ASSIGNMENT  DOES 
NOT  REVOKE  A  POWER  OF 
ATTORNEY. 

A  debtor  on  the  same  day  executes 
two  papers;  one  a  power  of  attorney 
to  his  creditor,  who  is  also  a  surety, 
authorizing    him    to    sell     and    indem- 


nify himself  first  out  of  the  proceeds, 
and  to  pay  any  debts  which  he  (the 
debtor)  owed  him,  and  the  other  was 
a  deed  of  trust,  assigning  all  his  prop- 
erty to  his  creditor  to  pay  certain 
named  creditors,  and  afterwards  all 
other  creditors.  Held,  that  the  deed 
of  trust  did  not  revoke  the  power  and 
the  two  instruments  were  to  be  con- 
strued as  one.  French  v.  Townes,  10 
Gratt.   513. 

B.    EFFECT  UPON  LIENS. 

Judgment  Lien  Creditor — Election 
— Choice  of  Liens. — Although  a  party, 
secured  under  an  assignment  for  the 
benefit  of  creditors,  subsequently  ac- 
quires a  judgment  on  his  debt  which 
is  audited  and  receives  a  number  of 
payments  thereon,  still  he  may  bring 
an  action  to  subject  after  acquired 
property  to  the  lien  of  his  judgment, 
and  his  participation  in  the  prior  pro- 
ceeding is  not  such  an  election  to  pro- 
ceed under  the  trust  deed,  as  precluded 
suit  on  the  judgment,  because  the 
plaintiff's  lien  under  the  trust  deed  and 
his  lien  under  the  judgment,  though 
for  the  same  debt,  are  distinct  and  on 
separate  subjects.  Miller  v.  Byers,  99 
Va.  163,  37  S.   E.  782. 

Execution  Creditor — Lien — Surplus. 
— An  execution  creditor,  whose  execu- 
tion has  been  returned  without  a  levy, 
has  no  lien  on  the  tangible  personal 
property  of  his  debtor  after  the  re- 
turn day  of  the  execution,  and  hence 
has  no  right  to  insist  that  a  prior  deed 
of  trust  on  the  property  shall  be  en- 
forced so  as  to  enable  him  to  subject 
the  surplus,  if  any.  Having  no  lien,  a 
court  of  equity  has  no  jurisdiction  to 
administer  the  trust  to  ascertain  and 
subject  the  surplus,  if  any,  at  his  in- 
stance. Spence  v.  Repass,  94  Va.  716, 
27  S.   E.   583. 

Specific  Lien  Creditor — Separate 
Bill. — Notwithstanding  the  fact  that  a 
general  creditors*  bill  has  been  filed 
by  the  trustee,  to  administer  the  es- 
tate of  the  debtor,  who  has  conveyed 
it   in   a   general   deed   of  trust,   still  a 
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creditor,  holding  a  specific  lien  on  some 
of  the  debtor's  property,  may,  before 
the  general  bill  matures,  to  which  he 
is  a  party,  though  not  yet  served,  file 
a  separate  bill  to  enforce  his  lien,  and 
it  may  be  treated  as  a  petition  in  the 
general  suit;  the  two  causes  may  be 
heard  together  and  the  rights  of  all 
parties  settled  and  adjudicated  at  the 
same  time.  Bristow  v.  Home  Bldg. 
Co.,  91  Va.  18,  20  S.  E.  947. 

Equitable  Lien. — Where  a  debtor 
who  contracts  to  give  a  lien  on  two 
adjoining  tenements  belonging  to  him, 
to  secure  a  debt  due  the  creditor,  he 
being  in  possession  of  one  of  the  tene- 
ments under  an  agreement  by  which 
the  rent  .is  to  be  set  off  against  the  in- 
terest on  the  debt,  and  the  debtor, 
afterwards  becomes  embarrassed  in  his 
circumstances,  and  conveys  all  his 
property  in  trust  to  pay  his  debts,  the 
creditor  is  entitled  to  enforce  his 
equitable  lien  not  only  against  the 
debtor  but  against  the  creditors  of  the 
debtor  under  the  trust  deed.  Ott  v. 
King,  8  Gratt.  224. 

Rights  of  Prior  Judgment  Creditor. 
— An  assignment  for  the  benefit  of 
creditors,  by  an  agricultural  society,  of 
the  proceeds  of  a  fair  about  to  take 
place  on  their  grounds,  is  void,  as 
against  the  lien  of  an  execution  issuing 
before  the  payment  of  such  proceeds 
to  the  creditors.  Ruling  v.  Cabell,  9 
W.   Va.   522. 

Assignments  Irrevocable. — "The  in- 
stant the  legal  title  becomes  vested  in 
the  trustee,  a  trust  arises  in  behalf 
of  those  in  whose  favor  it  is  declared, 
provided  there  be  a  sufficient  consid- 
eration to  sustain  it;  and  from  that 
moment  it  is  beyond  the  power  of  the 
grantor.  He  can  not  revpke  it,  nor 
can  he  even  extinguish  it  by  getting 
a  reconveyance;  for  no  act  of  the  trus- 
tee can  affect  the  rights  of  the  cestui 
que  trust."  Skipwith  v,  Cunningham, 
8  Leigh  271. 

Decree — Effect  upon  Statute  of  Limi- 
tations.— Where  a  bill  in    chancery    is 


filed  for  the  purpose  of  settling  an  es- 
tate conveyed  in  trust  to  pay  certain 
debts,  and  a  decree  is  entered  in  the 
cause,  referring  it  to  a  master  and 
directing  him  to  report  all  outstanding 
and  unsatisfied  debts  against  the  estate,, 
such  decree  makes  the  suit  one  for  the 
benefit  of  general  creditors  of  the  es- 
tate, restrains  them  from  afterwards 
proceeding  by  separate  suits  to  enforce 
their  claims,  and  stops  the  running  of 
the  statute  of  limitations  against  their 
claims  from  the  date  the  decree  is 
entered.  Houck  v.  Dunham,  92  Va. 
211,  23  S.   E.  238. 

C.  JURISDICTION. 
Equitable    Jurisdiction     Exclusive. — 

The  trust  arising  under  a  general  as- 
signment for  the  benefit  of  creditors 
is  peculiarly  and  exclusively  an  object 
of  equitable  jurisdiction,  and  creditors 
may  compel  a  proper  management  of 
the  trust  by  the  assignee.  Wagner  v, 
Coen,  41  W.  Va.  351,  23  S.  E.  735. 

Jurisdiction  over  Property  Not  Con- 
veyed.— If  creditors,  secured  by  a  deed 
of  trust,  file  a  bill  praying  the  court 
to  administer  the  trust  created  by  the 
assignment  for  the  benefit  of  creditors^ 
the  court  has  no  jurisdiction  to  sub- 
ject property,  not  conveyed  in  the  as- 
signments, and  on  which  the  creditors 
have  obtained  no  lien.  Spindle  v^ 
Fletcher,  93  Va.   186,  24  S.   E.  910. 

Remedy  of  Holder  of  an  Assigned 
Bond  in  Equity. — A  man  indebted  by 
bond,  executed  a  conveyance  of  all  his 
property  in  trust,  for  the  payment  of 
his  just  debts  in  the  first  place;  for 
his  own  support  during  his  life  in  the 
second  place;  and,  afterwards,  for  the 
benefit  of  his  wife,  etc.  He  died,  with- 
out any  will  or  property  acquired  after 
the  date  of  such  conveyance;  and  no 
person  administered  on  his  estate.  It 
was  held,  that  an  assignee  of  the  bond 
was  not  restricted  to  his  remedy  at 
law  against  the  assignor,  but,  without 
bringing  any  action  at  law,  might  ob- 
tain relief  in  equity  by  a  decree  of  a 
6ale  of  the  property  in  the  hands  of 
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the  trustee.  In  such  case,  if  the  fund 
in  the  possession  of  the  trustee  prove 
insufficient,  the  plaintiff  in  equity  may 
recover  the  balance  of  his  claim  from 
a  debtor  of  the  obligor;  and,  in  default 
of  both  these  funds  in  whole  or  in  part, 
he  may  proceed  against  the  assignor. 
And,  it  seems,  that  all  persons  con- 
cerned being  made  parties,  the  court 
may  do  complete  justice  in  one  suit, 
and  make  a  full  end  of  the  whole  con- 
troversy. Taylor  v.  F'*'lin,  5  Munf. 
25. 

Mistake — Sealed  Instrument — Relief 
in  Equity. — A  partner,  by  mistake  exe- 
cutes a  penal  obligation,  in  the  name  of 
the  firm,  under  seal,  to  a  party  that 
has  lent  money  to  the  firm,  instead  of 
a  promissory  note,  then  he  dies,  and 
the  other  partners,  with  the  decedent's 
executor,  make  a  deed  of  trust  to 
secure  the  firm  creditors.  The  holder 
of  the  penal  bond  files  a  bill  in  equity 
against  all  the  partners.  Held,  that 
equity  has  jurisdiction  to  correct  the 
mistake,  and  hold  the  par-ties  as  much 
bound  as  if  there  were  no  seal,  al- 
though at  law  there  would  be  no 
remedy  on  the  sealed  obligation,  ex- 
cept against  the  partner  who  executed 
the  penal  obligation.  Gait  v.  Calland, 
7   Leigh  594. 

Concurrent  Jurisdiction. — The  circuit 
court  of  Augusta  county  and  the  hust- 
ings court  of  the  city  of  Staunton,  have 
concurrent  jurisdiction  of  suits  to  ad- 
just priority  of  liens  against  an  estate 
deeded  in  trust  for  creditors,  and  to 
divert  to  the  payment  of  certain  cred- 
itors the  share  which  by  the  deed 
would  pass  to  other  creditors.  Craig 
V.  Hoge,  95  Va.  275,  28  S.  E.  317. 

D.  EFFECT  OF  TRUSTEE'S  RE- 
FUSAL TO  ACT. 
Appointment  of  New  Trustee. — 
Where  a  debtor  conveys  a  large 
amount  of  property  in  trust  to  trus- 
tees to  secure  creditors,  and  the  trus- 
tees, not  having  signed  the  deed,  re- 
fuse to  act,  the  court  should  not  simply 
appoint  trustees     in    place     of     those 


named  in  the  deed,  but  should  have 
the  trust  administered  under  its  own 
supervision  and  control.  Reynolds  v. 
Bank,  6  Gratt.  174. 

Where  a  debtor  conveys  a  large 
property,  real  and  personal,  in  trust 
to  secure  certain  creditors,  and  the 
trustees,  not  having  signed,  refuse  to 
act,  one  or  more  creditors  may  sue  for 
themselves  and  the  other  creditors 
secured  by  the  deed.  Reynolds  v. 
Bank,  6  Gratt,  174. 

Where  a  debtor  conveys  a  large 
property  real  and  personal,  in  trust  to 
secure  certain  creditors,  and  the  trus- 
tees not  having  signed,  refuse  to  act, 
the  appointment  of  commissioners  to 
sell  and  administer  the  trust  under  the 
supervision  and  control  of  the  court  is 
authorized  either  under  the  prayer  for 
the  appointment  of  trustees,  or  under 
the  prayer  for  general  relief.  Rey- 
nolds V.  Bank,  6  Gratt.  174. 

Equity  Will  Appoint  Successor.— 
"When  a  court  of  equity  is  called  upon 
for  any  purpose,  to  take  control  of  the 
property  conveyed  by  a  deed  of  trust 
to  secure  creditors,  it  generally  au- 
thorizes a  trustee,  or  if  he  refuses  to 
act,  some  one  in  his  place,  to  admin- 
ister the  trust  under  its  own  super- 
vision and  control;  before  it  directs  a 
sale  it  has  the  claims  and  priorities  of 
all  parties  fixed  and  ascertained,  un- 
less a  good  excuse  for  not  doing  so 
is  alleged  and  shown,  and  it  d6es  not 
disburse  the  assets  until  it  can  give 
complete  justice  to  all  according  to 
their  deserts."  Zell  Guano  Co.  v, 
Heatherly,  38  W.  Va.  .409,  18  S.  E. 
611. 

XII.  Sights  of  Assignor  after 
Assignment. 

Giving  an  assignment  or  deed  of 
trust  for  the  benefit  of  creditors  this 
character  does  not  preclude  the  as- 
signor from  the  incidental  right  to 
discharge  the  trusts  thereby  created 
in  favor  of  his  creditors  by  paying  off 
the   debts  before    sale,     and     thereby 
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placing  himself  in  a  position  to  de- 
mand a  reconveyance  of  the  property, 
or  the  right  to  claim  a  reconveyance 
of  the  residue  remaining  unsold  after 
the  debts  are  paid,  or,  in  such  case, 
payment  of  the  residue  of  the  pro- 
ceeds. But  there  is  no  estate  or  in- 
terest in  the  assigned  property  re- 
maining in  him  that  he  can  convey  or 
incumber  as  against  the  creditors,  and 
he  can  not  prevent  an  immediate  exe- 
cution of  the  power  of  sale  with 
which  he  has  clothed  the  trustee;  for 
the  deed  of  trust  creates  at  once  the 
relation  of  trustee  and  cestui  que  trust 
between  the  assignee  and  the  creditors, 
and  the  latter  have  the  right  to  demand 
the  enforcement  of  it  according  to  its 
terms.  Sandusky  v.  Faris,  49  W.  Va. 
150,  38   S.   E.   563. 

Xin.  Sights,  Duties  and  Lia- 
bilities of  Trustees  Gen- 
erally. 

Payment  to  a  Receiver. — When  a 
trustee  in  a  deed  of  assignment  for  the 
benefit  of  creditors  is  restrained  by  in- 
junction from  disbursing  any  funds  un- 
til the  future  order  of  the  court,  and 
he  answers  that  "he  has  the  fund  in 
hand  ready  to  disburse  according  to 
the  trust  deed,  or  as  the  court  may 
direct,"  if  the  parties  in  interest  de- 
sire it  to  be  paid  into  the  hands  of 
the  general  receiver  they  must  so 
move,  and  the  trustee,  who  does  not 
appear  to  have  received  interest  or 
other  profit  on  it,  will  not  be  charge- 
able with  interest,  because  he  did  not 
of  his  own  motion  cause  it  to  be 
turned  over  to  the  general  receiver. 
Darby  v.  Gilligan,  37  W.  Va.  59,  16 
S.  E.  507. 

Right  to  Redeem  Collateral  Securi- 
ties.— The  trustees,  debtors,  or  other 
creditors  interested  have  the  right  to 
redeem  collateral  securities,  held  by 
creditors,  secured  in  a  general  assign- 
ment, on  their  debts,  by  the  payment 
of  the  secured  debts  in  full;  and  a 
court  of  equity,  having  jurisdiction  of 


the  debtor's  estate  for  distribution, 
may  compel  the  surrender  of  such  col- 
laterals, or  any  balance  thereof  re- 
maining after  full  satisfaction  of  the 
secured  debts.  Williams  v.  Overholt, 
46  W.  Va.   339,  33   S.   E.  226. 

Right  to  Collect  Assets  by  Suit- 
Whatever  claims  a  bank  could  collect 
by  suit  or  action  before  an  assignment, 
may  be  so  collected  afterwards  by  the 
trustee  in  the  deed  of  assignment. 
Lamb  v.  Cecil,  25  W.  Va.  288. 

May  Assert  Lien,  Set  Aside  Fraudu- 
lent Conveyances,  etc. — Upon  taking 
the  oath  of  insolvency  all  the  prop- 
erty and  rights  of  the  insolvent  debtor 
are  vested,  by  law,  in  the  sheriff,  who 
as  representing  the  creditor,  is  en- 
titled to  assert  the  legal  and  equitable 
rights  of  the  creditor,  and  to  set  aside 
fraudulent  conveyances  of  the  in- 
solvent, and  recover  the  property  for 
the  benefit  of  creditors.  Clough  v. 
Thompson,  7   Gratt.   26. 

Unfaithfulness  of  Trustee — Fraud.— 
A  deed  of  trust  for  the  benefit  of  cred- 
itors is  not  fraudulent  because  of  the 
unfaithfulness  of  the  trustee,  unless 
such  unfaithfulness  resulted  from  the 
carrying  out  of  its  provisions  accord- 
ing to  their  apparent  intent.  Taylor 
V.  Mahoney,  94  Va.  508,  27  S.  E.  107. 

Creditor  Competent  to  Act  as  Trus- 
tee.— An  objection  that  the  trustee  is 
himself  a  creditor,  and  would  have  to 
resort  to  a  court  of  equity  to  sell  the 
property  conveyed  by  the  deed,  does 
not  strike  at  the  validity  of  the  deed. 
Gordon  v.  Cannon,  18  Gratt.  387. 

Duty  of  Trustee  to  Act  Impartially. 
— A  trustee,  in  a  deed  to  secure  debts, 
is  the  agent  of  the  debtor  as  well  as 
of  the  creditor,  and  it  is  his  duty  to 
act  impartially  with  respect  to  both. 
He  must  in  all  respects  conform  to 
the  terms  of  the  deed,  and  where  a 
discretion  is  vested  in  him,  he  should 
exercise  it  prudently  and  fairly.  Wil- 
son V.  Wall,  99  Va.  353,  38  S.  E.  181. 

Trustee  Must  Always  Take  Security. 
— It  was  held  in  Miller  v.  Holcombe,  9 
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Gratt.  665,  where  trustees  in  a  deed  of 
trust  for  the  benefit  of  creditors  sold 
slaves,  a  part  of  the  trust  subject,  to 
three  partners,  all  of  whom  were 
wealthy  men  at  the  time  of  the  trans- 
action, and  abundantly  good  for  all 
their  engagements,  without  taking  any 
security  for  the  purchase  money,  and 
permitted  them  to  retain  the  property 
for  years  until  they  became  insolvent, 
they  will  be  held  personally  bound  for 
the  amount  of  the  fund  lost.  However 
ample  the  purchasers*  means  may  be 
at  the  time,  prudence  would  dictate 
that  the  trustee  should  require  security 
for  what  the  purchaser  owes,  and  the 
situation  and  circumstances  of  the  pur- 
chaser will  not  relieve  the  trustee  of 
this  duty. 

Mingling  Trust  Funds. — Among  the 
duties  of  the  assignee,  experience  has 
shown  that  none  are  more  important 
than  keeping  his  transactions  as  as- 
signee wholly  separate  and  distinct 
from  his  own  private  affairs.  This  is 
indispensable  and  its  importance  is  so 
obvious  that  it  needs  no  comment,  for 
without  this  it  is  impossible  to  ascer- 
tain the  status  of  the  trust  fund.  He 
should  deposit  the  money  in  bank  for 
safekeeping,  and  it  should  be  deposited 
to  the  separate  account,  in  his  name 
as  trustee  or  assignee,  so  that  the  fund 
may  at  all  times  be  traced  and  iden- 
tified, and  the  true  state  of  his  money 
account,  as  trustee,  be  capable  of 
ready  ascertainment.  If  the  trustee 
violate  this  duty,  and  waste  or  mis- 
appropriate the  fund  or  any  material 
part  of  it,  etc.,  a  receiver  may  and 
should  be  appointed.  Wagner  v,  Coen, 
41  W.  Va.  351,  23  S.   E.  735. 

Trustees  Represent  Creditors. — Un- 
der the  act  of  February  12,  1866,  re- 
quiring banks  of  the  commonwealth  to 
go  into  liquidation,  the  trustees  are 
the  trustees  of  the  creditors,  and  not 
of  the  bank.  Exch.  Bank  v.  Knox,  19 
Gratt.  739. 

Liability  of  Trustee  of  Personal 
Representative. — It    would    seem    that 


[the  liability  of  trustees  for  the  collec- 
tion of  choses  in  action  is  diflEerent  from 
that  of  a  personal  representative.  Wim- 
bish  V.  Blanks,  76  Va.  365;  Crouch  v. 
Davis,  23  Gratt.  62. 

Joint  Liability  of  Trustee. — Where 
property  is  conveyed  to  two  trustees 
to  be  sold  for  the  payment  of  certain 
creditors  of  the  grantor,  and  the  trus- 
tees undertake  to  administer  the  trust 
property  so  conveyed,  both  trustees 
are  responsible  for  the  proper  applica* 

1  tion  of  the  whole  trust  subject,  even 
though  they  make  an  agreement  be- 
tween them  that  the  trust  subject 
shall  be  given  up  to  the  entire  control 
and  management  of  one  of  them.  The 
creditors  have  a  right  to  look  to  both 
of  them,  and  as  against  the  creditors 
of  the  trust  fund  this  agreement  can 
not  be  given  in  evidence,  ho.wever  con- 
clusive it  may  be  between  the  parties. 
Miller  v.   Holcombe,  9   Gratt.   665. 

When  Assignee  Held  Personally 
Liable. — An  assignee  for  the  benefit  of 
creditors  ought  not  to  be  made  per- 
sonally liable  for  the  notes,  bonds,  and 
accounts  assigned  when  they  become 
due,  but  only  at  the  time  when  actually 
collected  by  him,  except  such  notes, 
bonds,  and  accounts  as  are  lost  by.  his 
negligence  or  improper  conduct.  Ruhl 
V.  Berry,  47  W.  Va.  824,  35  S.  E.  896. 

Liability  of  Representative  of  Trus- 
tee.— Where  a  sale  under  a  deed  of 
trust  to  secure  a  debt  was  declared 
invalid  long  after  it  was  made,  and  the 
trustee's  representatives  were  ad- 
judged to  pay  into  court  the  value  of 
the  land  when  sold,  with  interest,  and 
the  debt  was  then  paid  from  the  trus- 
tee's estate,  though  less  than  the  value 
of  the  land,  with  interest,  the  trustee's 

I  representative  must  pay  into  court,  for 

}  the  benefit  of  the  debtor's  estate,  the 
difference.  Mosby  v.  Johnson,  86  Va. 
429.  10   S.   E.   425. 

Choses  Reported  as  Doubtful. — 
Where  certain  choses  in  action  em- 
braced in  an  assignment  for  benefit  of 
creditors  were  reported    by     commis- 
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sioners  of  the  couit  as  doubtful  at  the 
date  of  the  assignment,  it  v/as  held 
that  before  the  trustee  couU  be 
charged  therewith  cestui  que  trusts 
must  prove  that  those  choses  might 
have  been  collected  by  due  diligence. 
Wimbish  v.  Blanks,  76  Va.  365,  dis- 
tinguishing Crouch  V.  Davis,  23  Gratt. 
62,  on  the  ground  that  the  liability  of 
an  assignee  for  the  collection  of  debts 
is  different  from  that  of  a  personal  rep- 
resentative. The  court  said,  "To  hold 
that  the  trustee  is  to  be  held  liable  for 
all  these  debts  not  proved  to  be  in- 
solvent, unless  he  can  show  a  suit  or 
warrant  brought  for  their  recovery, 
would  be  to  make  the  office  of  trus- 
tee one  of  the  greatest  peril  and  dan- 
ger. No  man  in  his  senses  would  ever 
undertake  it.  The  result  would  be 
that  in  every  case  the  trustee  would  be 
required  to  exhaust  the  trust  funds  in 
useless  litigation,  or  in  the  pursuit  of 
doubtful  claims,  or  to  involve  himself 
personally  in  a  ruinous  liability  for 
costs." 

Assignee  Realizes  Less  than  Sched- 
uled Price. — Unless  it  is  shown  that  an 
assignee  neglected  his  duty  and  did  not 
use  reasonable  diligence  in  collecting 
debts,  he  is  not  to  be  charged  with  a 
loss  merely  because  there  is  a  dif- 
ference between  the  amount  realized 
at  the  sale  and  the  price  of  the  goods 
as  stated  in  th',  invoice.  The  onus 
proband!  is  on  the  adverse  party  to 
show  that  he  failed  in  his  duty,  and 
that  the  choses  assigned  might  have 
bee«  collected  by  due  diligence.  Wim- 
bish V.   Blanks,   TO  Va.  365. 

Trustee  Must  Settle  Accounts. — It 
is  provided  by  the  Code  of  West  Vir- 
ginia, ch.  72,  §  6,  p.  686,  that.  "In  all 
cases  where  a  debtor  conveys  all  his 
property  to  a  trustee  for  the  benefit  of 
his  creditors,  or  where  he  -.'onveys  a^l 
his  property  except  what  is  e>:empt 
from  execution  or  other  process, 
every  such  trustee  shall  settle  his  ac- 
counts before  a  commissioner  of  ac- 
counts of  the  county    in     which     such 


bond  is  recorded,  and  the  provisions  of 
ch.  87  of  the  Code  of  W.  Va.,  as 
amended,  shall  apply  to  such  settle- 
ment as  far  as  applicable.'' 

Liability  for  Acts  of  Cotrustee. — 
Although  a  person  named  trustee  in 
a  deed  to  secure  debts,  unites  in  sales 
necessary  in  the  execution  of  the  trust, 
and  other  formal  acts<,  <till  he  is  not 
responsible  for  the  misapplication  or 
waste  of  the  funds  by  his  cotrustee, 
when  he  receives  none  of  the  trust 
funds;  they  being  received  by  his  co- 
trustee; and  he  being  guilty  of  no 
fraud  in  relation  thereto.  Griffin  v. 
Macaulay,  7  Gratt.  476. 

Estimated  Rents.— Trustees  in  deeds 
of  trust  for  the  benefit  of  creditors  are 
not  responsible  for  estimated  rents 
when  he  has  received  none,  and  where 
his  delay  in  selling  the  property  arose 
out  of  the  difficulty  in  finding  a  pur- 
chaser. Griffin  v.  Macaulay,  7  Gratt. 
476. 

Burden  of  Proof— Due  Diligence  by 
Trustee. — Before  a  trustee  can  be 
charged  with  certain  choses  conveyed 
in  a  deed  of  trust  for  the  benefit  of 
creditors  and  reported  by  the  commis- 
sioner as  "doubtfur*  at  the  date  of  the 
assignment,  the  cestuis  que  trust  must 
prove  that  those  choses  might  have 
been  collected  by  due  diligence.  Wim- 
bish V.   Blanks,  76  Va.  365. 

Notice  to  Trustees  of  Prior  Bill  of 
Sale. — Where  one  of  two  trustees  in 
a  deed  of  assignment  for  the  benefit 
of  creditors  has  actual  knowledge  of  a 
previous  bill  of  sale  conveying  a  part 
of  the  assets  called  for  in  a  deed  of 
assignment,  the  failure  to  record  the 
bill  of  sale  will  not  prejudice  the  cred- 
itors.    King  V.  Levy,  2  Va.   Dec.   151. 

An   assignee   for  creditors,   with    no- 
tice of  prior  bill  of  sale  of  the  prop- 
erty assigned,  secures  no  greater  rights 
to  the  property  than  his  assignor  pos-. 
sesscd.     King  v.  Levy,  2  Va.  Dec.  151. 

Knowledge  of  Prior  Unrecorded 
Conveyance. — Knowledge  by  trustees, 
in  a  deed  of  trust  to  secure  creditors. 
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of  a  prior  unrecorded  conveyance,  binds 
the  beneficiaries,  though  the  trustees 
did  not  know  of  the  debtor's  intention 
to  execute  the  deed,  nor  of  its  recorda- 
tion, until  afterwards.  Merchants' 
Bank  of  Danville  v.  Ballou,  98  Va.  112, 
32  S.  E.  481. 

Holder  of  Overdue  Note— Composi- 
tion  Deed. — Where  a  note  is  received 
in  a  composition  proceeding,  to  be 
paid  according  to  the  terms  of  the 
trust  deed,  a  party  that  acquires  the 
note  after  maturity  holds  it  subject 
to  the  provisions  of  the  deed,  because 
of  the  well  settled  rule  that  the  trans- 
feree of  an  overdue  note,  takes  it  as 
a  dishonored  note,  subject  to  all  the 
equities  and  defenses  that  it  was  sub- 
ject to  in  the  hands  of  his  immediate 
indorser,  whether  he  had  notice  or  not. 
Karn  v.  Blackford.  1  Va.  Dec.  841. 

Right  of  Set-Off  against  Assignee.— 
When  the  assignee  of  a  bank  brings 
suit  against  a  director  to  recover  the 
proceeds  of  notes  that  he  has  wrong- 
fully obtained  by  collusion  with  the 
cashier,  the  director  and  surety  will 
not  be  entitled  to  set  off  the  debt  of 
the  bank  due  him  for  deposits  against 
the  plaintiflF's  demands,  except  to  the 
extent  that  he  may  be  entitled  to  divi- 
dends from  the  assignee  on  account  of 
his  debts  against  the  bank.  Lamb  v. 
Pannell,  28  W.  Va.  663. 

A.   SALE  OF  TRUST  PROPERTY. 
1.    What  Trustee  May  Sell. 

The  sheriff,  who  is  a  trustee  for  all 
who  are  interested  in  the  estate  of  an 
insolvent  debtor,  is  not  justified  in 
selling  the  interest  of  the  debtor  in  the 
estate  surrendered  by  the  schedule  or 
vested  by  law  in  the  sheriff,  when 
owing  to  alleged  incumbrances,  the 
validity  of  which  is  controverted,  or 
the  extent  thereof  is  unascertained  or 
uncertain,  the  property  is  not  in  a  con- 
dition to  be  disposed  of  for  its  value. 
Clough  V.  Thompson,  7  Gratt.  26. 

Failure  to  Realize  Invoice  Price. — 
Where  a  failing  merchant  assigned  his 
goods  and  choses  in  action  to  a  trus- 


tee for  his  creditors,  and  the  goods 
were  scheduled  at  $1,300.07,  but  sold 
for  $775.83,  it  was  held  that  the  trus- 
tee ought  not  be  charged  with  the  dif- 
ference between  the  invoice  price  of 
the  goods  embraced  in  the  deed  of  as- 
signment and  the  amount  of  sales 
actually  reported  by  him,  unless  it  is 
shown  that  the  trustee  failed  to  exer- 
cise due  diligence.  Wimbish  v.  Blanks, 
76  Va.  365. 

Chattels  Held  by  Third  Party.— The 
sheriff,  who,  by  law,  is  trustee  for  the 
creditors,  can  not  sell  the  goods,  chat- 
tels and  estate  of  the  debtor  in  the 
possession  of  a  third  person,  until  the 
same  are  recovered  in  the  manner 
prescribed  by  statute.  Such  a  sale 
would  not  vest  the  legal  title.  Clough 
V.  Thompson,  7  Gratt.  26. 

Real  Estate  of  Insolvent  Where 
Sold. — Real  estate  of  an  insolvent 
debtor  vests  in  the  sheriffs  of  the  coun- 
ties in  which  it  lies;  hence  a  sale 
thereof  by  the  sheriff  of  another 
county,  in  which  the  oath  of  insolvency 
is  taken  by  the  debtor,  is  without  au- 
thority and  void.  Clough  v.  Thomp- 
son, 7  Gratt.  26. 

Provisions  in  Express  Terms  as  to 
Sale. — The  fact  that  a  deed  of  assign- 
ment for  the  benefit  of  creditors  does 
not  in  express  terms  provide  for  a  sale 
by  the  trustee  of  the  property  con- 
veyed, when  required  so  to  do  by  the 
creditors  secured,  is  insufficient  of  it- 
self to  render  the  deed  void.  Section 
2442  of  the  Code  of  Virginia  amply 
provides  for  a  sale  in  case  of  default 
in  the  payment  of  the  debt  secured. 
Taylor  v.  Mahoney,  94  Va.  508,  27  S. 
E.   107. 

2.    Advertisement  of  Property. 

No  general  rule  can  be  laid  down 
as  to  the  length  of  time  properly 
should  be  advertised  for  sale.  Ordi- 
narily a  direction  "duly  advertised"  is 
sufficiently  complied  with  by  advertis- 
ing in  accordance  with  the  prevailitig 
custom  adopted  by  a  prudent  man  m 
ihe  management  of  his  own  affairs,  or 
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by  following  the  rule  of  courts  in  re- 
lation to  sales  of  like  property  in  the 
jurisdiction  in  which  the  property  is 
situated,  Wilson  v.  Wall,  99  Va.  353, 
38  S.  E.  *18l;  Morriss  v,  Ins.  Co.,  90 
Va,  370,  18  S.   E.  843,  disapproved. 

8.    Publication  of  Notice  of  Sale. 

The  publication  of  a  notice  of  sale 
under  §  7,  ch.  72  of  the  Code  of  West 
Virginia,  is  complete  on  the  fourth  is- 
sue of  the  paper  containing  it,  if  it  be 
published  in  the  paper  once  in  each  suc- 
cessive week,  though  the  four  weeks 
have  not  elapsed  between  the  dates  of 
the  first  and  last  publications;  and  if 
the  copy  of  such  notice  so  published 
be  posted  at  the  front  door  of  the 
court  house  of  the  county  in  which 
the  sale  is  to  be  made,  on  the  day  of 
its  first  publication  in  the  paper,  it  is 
sufficiently  posted.  Sandusky  r.  Paris, 
49   W.  Va.   150,  38  S.   E.   563. 

4.  Right  to  Enjoin  Sale. 

Amount  of  Debts,  etc.,  Uncertain.— 

The  grantor  in  a  deed  of  trust  for  the 
benefit  of  his  creditors  thereby  con- 
sents to  an  immediate  sale  of  such 
property,  and,  such  consent  being 
analogous  to  that  given  by  a  debtor 
in  a  decree  directing  a  sale  of  his  prop- 
erty made  and  entered  with  his  con- 
sent, he  will  not  be  permitted  to  en- 
join such  sale  merely  because  the 
amounts  of  his  debts,  their  priorities, 
and  the  persons  to  whom  they  are  due 
and  owing  have  not  been  ascertained. 
Sandusky  r.   Faris,  49  W.  Va.  150,  38 

5.  E.  563. 

Confirmation  of  Sale  —  Power  of 
Court. — When  property  has  been  as- 
signed for  the  benefit  of  creditors  to 
trustees  who  have  filed  a  bill  for  direc- 
tions as  to  the  administration  thereof, 
and  a  sale  has  been  made  by  order  of 
the  court,  but  not  confirmed,  the  title 
still  remaining  in  the  trustees  until 
co^firmance,  the  property  is  still  so 
far  in  the  possession  of  the  court,  that 
it  may  restrain  any  interference  there- 
with, under  execution  issued  by  other 


courts.  Ford  v.  Watts,  95  Va.  X92, 
28  S.  E.  179. 

Certificate  of  Clerk— Bond  and 
Security.— The  failure  of  a  trustee  in 
a  deed  of  trust,  who  has  voluntarily 
given  a  bond  to  faithfully  perform  his 
duty  as  such  trustee,  and  account  for 
and  pay  over  all  money  that  may  come 
into  his  hands  in  the  execution  of  such 
trust,  to  append  to  his  notice  of  sale 
to  be  made  under  the  deed  of  trust,  a 
certificate  of  the  clerk  that  such  bond 
and  security  has  been  given,  is  not 
sufficient  ground  for  enjoining  the 
sale.  Sandusky  v.  Faris,  49  W.  Va, 
150,  38  S.  E.  563. 

5.    Payment  of  Purchase  Money. 

When     Purchase    Money    Paid. — A 

purchaser,  under  a  deed  of  trust,  con- 
veying land  with  general  warranty  to 
secure  debts,  can  not  be  excused  from 
paying  the  purchase  money  (and 
therefore  be  excused  from  paying  in- 
terest thereon)  until  he  obtains  pos- 
session. Findlay  v.  Toncray,  2  Rob. 
374. 

Provision  as  to  Pajmient  of  Purchase 
Money. — A  deed  of  assignment  for  the 
benefit  of  creditors,  made  by  the  mem- 
bers of  a  private  banking  firm  in  Vir- 
ginia, after  preferring  certain  cred- 
itors, and  authorizing  the  assignees  to 
sell  the  property  either  at  public  auc- 
tion or  private  sale,  provided  that  at 
any  auction  sale  any  creditor  of  the 
second  class  might  purchase  any 
property  and  pay  at  its  full  face  value 
the  amount  found  due  such  creditor, 
or  so  much  thereof  as  might  enable 
him  to  complete  the  payment  of  his 
purchase  money;  and  that  the  as- 
signees might  divide  the  land  to  be 
thus  sold  into  lots,  in  order  to  enable 
as  many  creditors  as  possible  to  be- 
come bidders  on  these  terms.  Held, 
that  the  provision  was  not  necessarily 
fraudulent,  and  therefore  under  the 
Virginia  decisions,  did  not  avoid  the 
assignment.  Peters  r.  Bain,  133  U.  S. 
670,  10  Sup.  Ct.  354. 
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Right  of  Purchaser  in  Surplus- 
Dower  and  Sales. — A  purchaser  of 
land  under  a  deed  of  trust  conveying 
it  with  general  warranty,  to  secure 
debts,  where  the  land  is  sold  for  more 
than  enough  to  pay  those  debts,  can 
not  apply  any  part  of  the  surplus  to 
extinguish  a  dower  right  in  the  land 
existing  at  the  time  of  the  warranty, 
and  to  pay  taxes  assessed  on  the  prop- 
erty before  the  sale  was  made.  Find- 
lay  V.  Toncray,  2  Rob.  374. 

To  Maintain  Suit  to  Recover.— A 
purchaser  of  land,  under  a  deed  of 
trust  conveying  the  same,  with  gen- 
eral warranty  to  secure  debts,  and  sold 
for  more  than  enough  to  pay  the  debts, 
can  not  retain  a  part  of  the  siVplus  of 
the  purchase  money  to  pay  the  costs 
of  instituting  an  action  of  unlawful 
detainer  to  recover  possession,  when 
the  claims  of  such  purchaser  are  ob- 
jected to  by  another  creditor  of  the 
grantor,  who  obtained  a  decree  against 
him  after  the  deed  of  trust,  and  has  ac- 
quired a  lien.  Findlay  v.  Toncray,  2 
Rob.  374. 

6.  Title  of  Trustee. 
Trustees     Purchasers    for    Value.— 

The  trustees  and  trust  creditors  in  a 
deed  of  assignment  for  the  benefit  of 
creditors  are  considered  purchasers  for 
value.  Douglass,  etc.,  Co.  v.  Laird,  37 
W.  Va.  687,  17  S.  E.  188;  Merchants' 
Bank  of  Danville  v.  Ballou,  98  Va.  112, 
32  S.  E.  481;  Exchange  Bank  v.  Knox, 
19    Gratt.    739. 

Under  the  laws  of  West  Virginia  the 
trustee  is  not  only  the  holder  of  the 
title  of  the  assignor  but  he  is  treated 
as  holding  the  assets  transferred  in 
the  capacity  of  a  purchaser  for  valu6. 
Lamb  v.  Pannell,  28  W.  Va.  667. 

In  Evans  v.  Greenhow,  15  Gratt.  153, 
the  trustee  and  beneficiaries  in  a  deed 
to  secure  bona  fide  debts,  without 
notice,  were  held  to  be  purchasers  for 
value  within  the  meaning  of  the  excep- 
tion in  the  statute,  Code,  ch.  188,  §  3, 
p.  177,  which  provides  that  every  fi. 
fa.  shall  be  a  lien  on  all  the  personal 


property  from  the  time  it  is  delivered 
to  the  sheriflf  to  be  executed.  They 
wall  be  preferred  to  an  execution  cred- 
itor of  the  grantor  in  the  deed,  as  to 
a  chose  in  action  thereby  conveyed. 
See  also,  Peters  v.  Bain,  133  U.  S.  670,. 
10  Sup.  Ct.  354. 

Where  an  insolvent  merchant  pur- 
chases goods  not  intending  to  pay  for 
them,  and  after  getting  possession  of 
them  he  conveys  them  and  all  his 
other  estate  in  trust  for  the  payment 
of  his  debts,  the  trustee  having  no  no- 
tice of  the  fraud,  the  trustee  is  a  pur- 
chaser for  value  without  notice.  Wick- 
ham  V.  Martin,  13  Gratt.  427;  Peters 
V.  Bain,  133  U.  S.  670,  10  Sup.  Ct.  354. 

Lien  of  Judgment  Inferior  to  Title 
of  Assignee. — A  deed  of  trust  by  a 
bank  for  the  benefit  of  creditors,  con- 
veying to  the  trustees  all  its  property 
of  every  kind,  wheresoever  situated, 
will  take  priority  over  an  execution 
lien,  the  judgment  being  obtained  after 
the  title  of  the  trustees  was  perfected. 
The  lien  can  only  operate  on  what  be- 
longs to  the  bank,  and  after  this  con- 
veyance the  assets  were  no  longer  the 
property  of  the  bank,  but  belonged  to 
the  trustees,  who  took  as  a  purchaser 
for  value.  Harrison  v.  Farmers'  Bank, 
9  W.   Va.   424. 

7.    Compensation. 

Under  the  last  clause  of  §  6,  ch.  72, 
W.  Va.  Code,  where  a  debtor  conveys 
all  his  property  to  a  trustee  for  the 
benefit  of  his  creditors  or  where  he  so 
conveys  it  all  except  what  is  exempt 
from  execution  or  other  process,  and 
where  it  is  made  the  duty  of  the  trus- 
tee to  take  p()  ^session,  control,  manage 
and  adn.  iisier  the  trust  property,  the 
commissioner  of  accounts  in  stating 
and  settling  the  accounts  of  such  trus- 
tee should  make  the  same  allowances 
to  him  for  reasonable  expenses  and 
reasonable  compensation  in  the  form 
of  a  commission  as  should  be  allowed 
to  an  executor  or  other  fiduciary  un- 
der §  17,  ch.  87,  Code.  Beecher  v.  Fos- 
ter, 51  W.  Va.  605,  42  S.  E.  647. 
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8.  Parties. 

A  firm  composed  of  D  and  A  as- 
signed property  in  trust  for  the  pay- 
ment of  debts  owing  by  a  former  firm 
composed  of  D  and  C,  and  debts 
owing  by  the  firm  D  and  A  for  which 
the  assignee  had  in  any  way  become 
bound,  the  surplus  to  be  paid  over  to 
the  firm  under  the  terms  of  the  trust. 
Therewith  it  drew  an  order  on  the  as- 
signee in  favor  of  a  creditor  payable 
out  of  the  surplus  of  the  trust  fund, 
which  was  duly  accepted.  On  a  bill 
by  the  creditor  against  the  trustee 
alone  praying  an  accounting  and  that 
the  surplus  might  be  ascertained  and 
applied  to  the  liquidation  of  the  order 
it  was  held  that  neither  the  firm  D  and 
A  nor  the  firm  D  and  C  were  neces- 
sary parties  defendant,  as  they  were 
represented  by  the  assignee.  Buck 
V,  Pennybacker,  4  Leigh  5.  This  it 
will  be  seen  forms  an  exception  to  the 
general  rule,  that  all  persons  interested 
in  the  controversy  must  be  made  par- 
ties, it  being  well  settled  that  the  rule 
does  not  apply  where  they  are  fully 
represented  by  a  party  designated  by 
themselves  (trustee),  as  in  this  case. 

Answer  and  Cross  Bill  Claiming 
Preference  over  Other  Creditors. — H. 
&  B.  and  M.  filed  a  petition,  an- 
swer and  cross  bill  in  a  cause  setting 
up  a  note  of  one  F.  held  by  them  by 
assignment  of  H.  the  payee,  as  col- 
lateral to  secure  their  respective 
claims  and  also  to  secure  the  claims  of 
other  creditors  of  said  H.  mentioned 
in  the  said  petition,  answer  and  cross 
bill,  but  claiming  priority  and  prefer- 
ence to  plaintiffs  in  said  cross  bill,  over 
the  other  beneficiaries  in  said  assign- 
ment mentioned.  Held,  such  other 
beneficiaries  were  necessary  parties  to 
the  petition  and  cross  bill.  Beecher  v. 
Foster,  51  W.  Va.  605,  42  S.  E.  647. 

9.  Right  to  Set  Up  Usury. 

A  deed  of  trust  conveying  all  the 
property  of  a  debtor  to  a  trustee  for 
the  benefit  of  his  creditors  works  an 


appropriation  of  the  property  so  con- 
veyed for  that  purpose;  and,  as  the 
defense  of  usury  is  personal  to  the 
debtor  while  he  lives,  the  trustee  in 
such  deed  of  trust  can  not  interpose 
it.  Snyder  v.  Middle  States  Loan, 
etc.,  Co.,  52  W.  Va.  665,  44  S.  E. 
250.     See  the  title  USURY. 

XIV.  Sights  of  Creditors. 

Attaching  Creditor  May  Share 
Ratably. — Where  a  creditor  secured  by 
a  deed  of  trust  with  others,  attempts 
to  attach  and  subject  the  property  of 
his  debtor,  who  is  also  secured  by  the 
deed,  in  preference  to  the  other  cred- 
itors in  the  deed,  although  he  fails  to 
I  <)  this,  still  he  is  not  precluded  from 
claiming  his  pro  rata  share  of  the 
trust  fund.  Clark  v.  Ward,  12  Gratt 
440. 

Right  of  Lien  Creditor  to  Pro  Rata 
Proportion. — A  mortgages  lands  to  B 
to  secure  a  debt  due  to  him;  and  then, 
by  a  general  deed  of  trust,  conveys  the 
equity  of  redemption  of  the  same 
lands,  together  with  sundry  personal 
property,  to  a  trustee,  to  raise  a  fund 
to  pay  all  his  debts,  including  debts 
due  B  other  than  that  specially  secured 
by  the  mortgage.  Held,  B  is  entitled 
to  receive  the  whole  of  the  debt 
specifically  secured  to  them  by  the 
mortgage,  out  of  the  proceeds  of 
the  mortgaged  lands,  and  then  to  come 
in  for  the  distribution  of  the  fund  in 
the  hands  of  the  trustee  under  the 
general  deed  of  trust,  for  satisfaction 
of  the  other  debts  due  him,  pro  rata 
with  the  other  creditors.  Bell  v.  Ham- 
mond, 2  Leigh  416. 

Rights  of  Creditors  Injured  by  As- 
signment.— Every  creditor  who  has 
been  injured  by  an  assignment  for  the 
benefit  of  creditors  has  a  right  to  the 
protection  of  the  court,  and  his  legal 
rights  can  not  be  made  to  depend  upon 
what  any  other  creditor,  or  a  ma- 
jority of  the  creditors,  may  say  or  do 
with  regard  to  the  debtor's  property 
after  the  preferred  creditors  have  been 
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satisfied.  Landeman  v.  Wilson,  29  W. 
Va.  702,  2  S.  E.  203. 

Right  of  Secured  Creditors  to  Par- 
ticipate in  General  Fund. — Creditors 
secured  by  a  general  assignment  of 
their  debtor's  estate  are  entitled  to 
present  participation  in  the  general 
funds  arising  from  such  assignment,  al- 
though they  may  hold  collateral  secu- 
rities on  their  debts.  They  can  not 
be  required  to  surrender  such  securi- 
ties until  their  debts  are  fully  satisfied. 
Nor  can  they  be  refused  participation 
in  the  general  fund  until  such  securi- 
ties are  exhausted.  Williams  v.  Over- 
holt,  46  W.  Va.  339,  33  S.  E.  226. 

Right  to  Show  Intention  to  Secure. 
— A  creditor  of  the  grantor  in  a  deed  to 
secure  creditors,  may  show  by  proofs 
that  his  debt  was  intended  to  be 
secured  under  the  provision  for  an- 
other creditor.  Griffin  v.  Macaulay,  7 
Gratt.  476. 

Books  of  Grantor. — The  books  of  the 
grantor  in  a  deed  of  trust  for  the  bene- 
fit of  creditors  are  proper  evidence  of 
the  amount  of  the  debts  due  to  the 
creditors  secured  by  the  deed.  Griffin 
V.  Macaulay,  7  Gratt.  476. 

Statutory  Provisions — Rights  of  Sim- 
ple Contract  Creditors  to  Sue. — Code 
of  Va.,  1887,  §  2460,  provides  that  a 
creditor,  before  obtaining  judgment  or 
decree  for  his  claim  may  institute  any 
suit  which  he  might  institute  after  ob- 
taining such  judgment  or  decree  to 
avoid  a  fraudulent  assignment  of  the 
debtor's  estate,  and  may  obtain  such 
relief  as  he  would  be  entitled  to  after 
obtaining  a  judgment  or  decree  for 
the  claim  which  he  might  be  entitled 
to  recover.  See  also,  Wallace  v. 
Treakle,  27  Gratt.  479;  Price  v. 
Thrash,  30  Gratt.  515;  Stovall  v.  Bor- 
der Grange  Bank,  78  Va.  1S8. 

When  it  is  sought  to  avoid  a  fraudu- 
lent conveyance  and  subject  the  prop- 
erty conveyed  to  the  satisfaction  of 
the  plaintiff's  debt,  he  may  sue  in 
equity  to  set  aside  the  conveyance 
without  a  prior  judgment,  the  statute 


(Code  of  W.  Va.,  ch.  133,  §  2)  provid- 
ing that  a  creditor  need  not  sue  and 
obtain  a  judgment  before  proceeding  in 
equity  to  set  aside  a  fraudulent  con- 
veyance. Tuft  V,  Pickering,  28  W.  Va. 
332.  See  also,  Watkins  v.  Wortman, 
19  W.  Va.  82. 

Attacking  Creditors — Creditors  at 
Large  Take  Priority. — Creditors  at 
large,  who  file  a  bill  to  set  aside  a 
fraudulent  conveyance,  and  obtain  a 
decree  setting  it  aside,  acquire  a  spe- 
cific lien  on  the  land  from  the  day  the 
bill  is  filed,  and  are  entitled  to  priority 
over  the  other  creditors  at  large.  See 
Code  of  Virginia,  1860,  ch.  179,  §  2; 
Wallace  v.  Treakle,  27  Gratt.  479; 
Clark  V,  Figgins,  31  W.  Va.  156,  5  S. 
E.  643;  Claflin  v.  Foley,  22  W.  Va.  434. 

Judgment  Creditors. — A  creditor  can 
not  have  the  aid  of  the  court  of  equity 
to  prevent,  in  any  waTy,  or  interfere 
with,  the  disposition  which  his  debtor 
may  make  of  his  property,  unless  the 
creditor  has  first  proceeded  as  far  as 
he  can  at  law.  To  subject  real  estate, 
he  must  have  obtained  a  judgment  at 
law;  and  to  subject  personal  estate,  he 
must  have  a  judgment  and  execution. 
Rhodes  v.  Cousins,  6  Rand.  188. 

Secret  Agreement— Bill  Not  Sus- 
tained.— The  creditors,  named  in  a 
deed,  requiring  them  to  signify  their 
acceptance  to  its  terms  and  condi- 
tions within  thirty  days  from  its  date, 
and  further  agree  to  acquit  and  re- 
lease the  debtor  from  additional  lia- 
bility, being  dissatisfied  with  the 
trusts  therein  declared,  it  is  agreed 
between  them  and  the  debtor,  that 
they  will  not  sign  it,  and  that  another 
will  be  executed  by  the  debtor,  but 
the  day  before  the  time  expires,  two 
do  sign  it,  with  the  avowed  purpose  to 
each  other,  of  securing  the  benefit  of 
the  deed  to  all  creditors.  Afterwards 
one  of  these  signing  creditors  files  a 
bill  against  the  other  and  the  trustee 
to  have  the  trust  executed  for  the  ex- 
clusive benefit  of  the  two.  Held,  that 
the  bill  should  be  dismissed  with  costs. 
Phippen  v.  Durham,  8  Gratt.  457. 
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Priority—Substitution.— Under  §  2460 
ol  Va.  Code,  a  creditor  is  not  entitled, 
on  showing  the  invalidity  of  a  debt 
secured  by  a  trust  deed  for  creditors, 
to  have  his  debt  substituted  therefor, 
and  his  lien  declared  prior  to  the  liens 
of  other  creditors  included  in  the  deed, 
whose  lien  attached  when  the  deed 
was  made.  Craig  v.  Hoge,  95  Va.  275, 
28  S.   E.  317. 

Attachment  and  Partnership  Cred- 
itors.— Where  a  deed  of  trust  has  been 
executed  on  personal  porperty  of  a 
partnership  by  a  member  of  a  firm  for 
the  benefit  of  its  creditors  generally, 
and  two  of  the  firm  creditors  without 
notice  of  such  deed  have  attachments 
sued  out  and  levied  on  the  interest  of 
one  member  of  the  firm  in  the  part- 
nership property,  such  levy  does  not 
give  such  creditors  priority  over  the 
other  partnership  creditors  secured  in 
the  deed.  Scruggs  v.  Burruss,  25  W. 
Va.  670. 

Effect  of  Setting  Aside  Deed  in  Part. 
— "Though  one  or  more  of*  the  debts 
secured  be  eliminated  from  the  deed 
for  any  cause,  or  the  deed  be  set  aside 
as  to  them,  it  remains  unimpaired  as 
to  the  valid  debts  which  are  secured. 
Skipwith  V.  Cunningham,  8  Leigh  271; 
Billups  V.  Sears,  5  Gratt.  31;  Gordon 
V.  Cannon,  18  Gratt.  423;  and  Burrill 
on  Assignments  (Gth  Ed.),  §  82  and 
note  2.  Therefore,  where  the  deed  is 
not  wholly  set  aside,  the  lien  of  the 
creditors  as  to  whose  debts  it  remains 
valid  is  prior  to  the  lien  that  may  be 
acquired  by  the  attacking  creditor,  and 
their  debts  must  be  first  paid.  This 
is  the  necessary  result  of  the  extent 
of  the  relief  prescribed  by  the  statute. 
The  same  conclusion  has  been  reached 
by  other  courts  of  last  resort,  whose 
states  have  a  similar  statute.  Cohn, 
etc.,  Co.  V.  Ward,  32  W.  Va.  34,  9  S. 
E.  41."  Craig  v.  Hoge,  95  Va.  275,  28 
S.  E.  317. 

Answers  of  Creditors  Attacking  Pref- 
erence Treated  as  Cross  Bill.— Where 
a    deed    of    personal    property    giving 


preference  to  creditors  who  should  ac- 
cept its  terms  was  sought  to  be  en- 
forced in  a  court  of  equity,  by  cred- 
itors who  had  accepted  its  terms,  and 
certain  creditors  filed  answers  attack- 
ing it  for  fraud,  such  answers  may  be 
regarded  as  cross  bills,  and  if  the 
said  defendants  should  succeed,  they 
would  have  the  same  preference  as  if 
they  had  filed  an  original  bill  for  the 
same  purpose;  and  where  they  were 
defeated  in  the  court  below,  and  alone 
appealed,  and  procured  a  reversal  of 
the  decree,  and  the  deed  was  declared 
void,  they  have  priority,  there  being 
no  liens  before  their  answers,  in  the 
nature  of  a  cross  bill,  were  filed,  and 
are  entitled  to  be  first  paid  out. of  the 
fund.  Clark  v.  Figgins,  31  W.  Va.  156, 
5    S.    E.   643. 

Where  a  lien  creditor  has  filed  a 
bill  to  ascertain  the  property  of  his 
debtor  and  the  liens  and  priorities 
against  the  same,  a  creditor  defendant 
may  file  in  such  suit  an  answer  in  the 
nature  of  a  cross  bill  attacking  any  of 
the  liens  involved  therein  as  fraudu- 
lent preferences  under  the  statutes  in 
such  case  made  and  provided.  The 
mere  fact  that  such  attacking  cred- 
itor holds  a  subsequent  lien  that  may 
be  void  as  a  preference  does  not  bar 
him  from  the  benefits  accruing  under 
a  prior  lien  void  as  a  preference. 
Casto  V.  Greer,  44  W.  Va.  332,  30  S. 
E.  100. 

XV.  Removal  of  Trustees. 

A  court  of  chancery  has  power,  in 
Virginia,  to  remove  trustees  in  a  deed 
of  trust  to  secure  creditors,  and  to 
substitute  others  in  their  place,  both 
by  virtue  of  the  jurisdiction  of  such 
courts  over  the  subject  of  trusts,  and 
under  Code  of  Va.  1873,  ch.  155,  §  6, 
as  amended  by  Acts  of  Va.  1874,  pp. 
224,  225,  and  ch.  174,  §  8,  as  amended 
by  Actsof  Va.  1874,  1875,  p.  423,  provid- 
ing that  in  case  of  death,  failure  to 
act,  etc.,  of  a  trustee,  in  a  deed  of 
trust,  a  court  of  equity  hi  the  county 
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in  which  such  deed  is  or  might  have 
been  recorded,  may  appoint  a  trustee 
in  his  place,  and  in  such  case  no  con- 
veyance to  the  substituted  trustee  is 
necessary.  Lewis  v.  Glenn,  84  Va.  947, 
6  S.  E.  866.  See  also,  McCullough  v. 
Sommerville,  8  Lejgh  415. 

Discretion '  of  Court  as  to  Removal. 
— Whether  a  trustee,  in  a  deed  of  trust 
for  the  benefit  of  creditors,  shall  be 
removed,  is  in  the  sound  discretion  of 
the  court,  even  though  the  deed  be 
sustained.  Taylor  v.  Mahoney,  94  Va. 
508,  27  S.  E.  107. 

XVI.  Appointment  of 
Receivers. 

Where  an  assignment  or  conveyance 
is  made  by  an  insolvent  firm  to  a  trus- 
tee of  the  assets  of  the  firm  for  the 
payment  of  the  claims  of  creditors,  and 
it  is  apparent  that  there  is  danger  of 
a  loss  of  property  in  the  hands  of  the 
trustee,  the  court  may  appoint  a  re- 
ceiver, and  have  the  assets  adminis- 
tered under  its  own  control.  Wagner 
V.  Coen,  41  W.  Va.  351,  23  S.  E. 
735.     See  the  title  RECEIVERS. 

Lien  Creditor  May  Have  Receiver 
Appointed. — A  specific  lien  creditor 
may  have  a  receiver  appointed  to  ad- 
minister the  specific  property  upon 
which  lie  holds  his  lien,  and  to  collect 
rents  for  his  benefit,  and  the  trustee 
may  be  enjoined  from  disturbing  such 
property,  when  a  debtor  has  made  a 
general  assignment  for  the  benefit  of 
his  creditors,  and  assigned  the  prop- 
erty upon  which  the  specific  lien  is 
held,  and  the  lien  more  than  covers 
the  property.  Bristow  v.  Home  Bldg. 
Co.,  91   Va.  18,  20  S.   E.  946. 

When  Special  Receiver  to  Be  Ap- 
pointed.— When  an  assignee  violates 
the  duty  of  keeping  his  accounts  sep- 
arate from  his  individual  accounts,  to 
the  injury,  or  the  great  risk  of  injury, 
of  those  who  may  be  ultimately  en- 
titled to  the  fund,  or  wastes  or  misap- 
propriates the  fund  or  a  material  part 
thereof,  or  it  is  made  to  appear  that 


there  is  danger  of  misappropriation  or 
of  loss,  from  any  misconduct  of  such 
trustee  or  his  agents,  of  a  material 
part  of  such  property,  such  court  may 
and  should  appoint  a  special  receiver 
thereof,  and  cause  him  to  duly  admin- 
ister the  same  under  its  directions. 
Wagner  v.  Coen,  41  W.  Va.  351,  23 
S.  E.  735. 

A  case  in  which  it  is  held  to  be 
proper  to  appoint  the  trustee  under 
general  assignment  to  be  special  re- 
ceiver. Weigand  v.  Alliance  Supply 
Co.,   44   W.   Va.   133,   28   S.    E.   803. 

XVII.  Conflict  of  Laws. 

See  generally,  the  title  CONFLICT 
OF  LAWS. 

On  the  question  as  to  the  effect  of 
assignments  of  personal  property  or 
choses  in  action  in  one  state  or  country 
not  by  the  owner,  but  by  operation  of 
law,  or  by  a  decree  of  a  court  in  an- 
other state  or  country,  there  has  beci 
much  conflict  of  opinion.  Thus  in 
England  it  is  now  settled,  that  an  as- 
signment under  the  bankrupt  law  of 
a  foreign  country  passes  all  debts  due 
the  bankrupt  from  persons  residing  in 
England,  and  that  after  such  assign- 
ment by  operation  of  the  law  of  a 
foreign  country  no  creditor  of  the 
bankrupt  could  attach  such  English 
debts.  The  laws  of  Holland  and 
France  coincide  with  the  English  de- 
cisions on  this  point.  See  Story's 
Conflict  of  Laws,  §§  409,  417,  pp.  682, 
688.  These  positions  are  also  sus- 
tained by  considerable  weight  of 
American  authority  and  by  eminent 
American  jurists,  as  by  Chief  Justice 
Parsons  in  Goodwin  v.  Jones,  3  Mas9» 
517;  Chancellor  Kent  in  Holmes  t/. 
Remson,  4  John  Ch.  460.  But  tho 
weight  of  American  authorities  is  that 
the  voluntary  assignment  of  a  party 
according  to  the  law  of  his  domicile 
will  pass  his  personal  estate  or  choses 
in  action  whatever  be  its  locality,  but 
an  involuntary  assignment  operating 
by  the  mere  authority  of  law  does  not 
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operate  like  a  voluntary  assignment, 
but  it  operates  only  to  the  extent  of 
placing  the  asignee  in  the  same  situa- 
tion as  the  bankrupt  himself  in  regard 
|o  foreign  debts,  and  they  take  them 
subject  to  equities  belonging  to  for- 
eign creditors  and  subject  to  the 
remedies  provided  by  the  laws  of 
foreign  countries,  where  the  debt  is 
due.  See  Story's  Conflict  of  Laws, 
§  412,  p.  685.  Hall  r.  Bank,  14  W.  Va. 
684. 

A  voluntary  assignment  for  the 
benefit  of  creditors  of  personal  prop- 
erty and  choses  in  action  wherever 
situated  or  found,  will  pass  to  the  as- 
signee property  situated  in  another 
ptate,  unless  it  comes  in  conflict  with 
^ome  positive  or  customary  law  of  the 
state  or  place  where  the  property  or 
choses  may  be  located  or  found,  and 
the  assignment  will  have  priority  over 
|in  attachment  by  a  creditor  of  the 
foreign  state,  which  was  served  on 
the  debtor  of  the  assignor  after  the  as- 
signment, and  before  the  debtor  had 
notice  of  it.  But  this  rule  does  not 
apply  in  the  case  of  involuntary  and 
coercive  assignments.  Bank  of  the 
Valley  v.  Gettinger,  3  W.  Va.  309; 
Harrison  v.  Bank,  9  W.  Va.  424. 

A  voluntary  assignment  by  a  party, 
according  to  the  law  of  his  domicil, 
will  pass  his  personal  estate,  whatever 
may  be  its  locality,  abroad  as  well  as 
at  home.  Yost  v.  Graham,  50  W.  Va. 
199,  40  S.   E.   361. 

Foreign  Assignment — Priority. — Cer- 
tain debtors,  residents  of  North  Caro- 
lina, convey  their  property  to  trustees 
to  secure  the  payment  of  their  debts. 
The  terms  of    the     trust     deed     were 


broad  enough  to  include  certain  choses 
in  action  due  from  debtors  in  Virginia, 
and  secured  on  lands  in  the  state  of 
Virginia.  The  deed  is  recorded  in 
North  Carolina  before  an  attachment 
is  levied  on  the  choses  in  Virginia  in 
the  hands  of  the  debtors,  but  is  not  re- 
corded in  Virginia  until  after  the  at- 
tachment is  levied.  The  court  held, 
however,  that  the  deed,  though  not 
recorded  in  Virginia  until  after  the 
attachment  was  levied,  will,  neverthe- 
less, take  priority  over  the  attach- 
ment.    Gregg  V.  Sloan,  76  Va.  497. 

Foreign  Assignment — Construction. 
— A  deed  of  assignment,  after  convey- 
ing the  debtor's  property,  and  describ- 
ing it  by  its  location,  which  is 
Virginia,  adds,  "audit  is  further  ex- 
pressly understood,  that  if  through  ac- 
cident or  forgetfulness  or  inadvertence 
the  grantor  has  omitted  to  mention 
any  claim  or  property  that  the  same 
shall  be  understood  as  being  conveyed 
hereby  to  the  said  trustees,  to  all  in- 
tents and  purposes  as  fully  as  if 
specifically  mentioned."  Held,  that 
certain  goods,  situated  in  Ohio,  would 
pass  by  the  deed.  Wickham  v.  Martin, 
13    Gratt.    427. 

Effect  upon  Debts  Due  Assignor  in 
Foreign  State.— A  deed  of  assignment 
conveying  all  the  debtor's  property, 
and  valid  according  to  the  laws  of  the 
state  where  the  assignment  is  made, 
will  operate  to  pass  property,  belong- 
ing to  the  debtor  wherever  situated, 
hence  it  will  have  priority  over  an  at- 
tachment against  the  creditor  in  the 
foreign  state,  which  is  levied  after  rec- 
ordation in  the  home  state,  but  before 
recordation  in  the  foreign  state. 
Gregg  V,  Sloan,  76  Va.  497. 


See  the  title  ASSIGNMENTS,  ante,  p.   745. 
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See  the  title  POSSESSION,  WRIT  OF. 


ASSIZE  OF  NUISANCE.— The  common-law  remedies  by  action  for  nuisance  ■ 
were  two:  **(1)  Quod  permittat  prosternere.  This  was  in  the  nature  of  a  writ 
of  right,  and  therefore  subject  to  great  delays.  It  commanded  the  defendant  to 
permit  the  plaintiff  to  abate  the  nuisance,  or  show  cause  against  the  same;  and 
plaintiff  could  have  judgment  to  abate  the  nuisance,  and  for  damages  against 
the  defendant.  (2)  An  assize  of  nuisance,  in  which  the  sheriff  was  commanded 
to  summon  a  jury  to  view  the  premises,  and,  if  they  found  for  the  plaintiff,  he 
had  judgment  to  have  the  nuisance  abated,  and  for  damages.  It  is  to  be  noticed 
that  the  jury  were  to  view  the  premises.  Both  had  long  been  out  of  use  in 
Blackstone's  day;  with  us  they  were  never  in  use,  as  far  as  I  know.  The  assize 
of  nuisance  lay  only  against  the  wrongdoer  himself,  but  not  against  the  alienee 
of  the  tenement  wherein  the  nuisance  was  situated.  This  was  the  immediate 
reason  for  making  that  equitable  provision  in  St.  Westm.  2,  13  Edw.  I.,  ch.  24. 
This  was  in  the  year  1285  (3  Bl.  Comm.  pp.  216,  222),  and  has  been  the  occasion 
of  our  modern  changes  in  common-law  pleading.  We  see  that  in  the  assize  of 
nuisance  the  jury  were  to  view  the  premises;  this  may  be  done  now  in  the 
case  of  law,  at  the  request  of  either  party.  Section  30,  ch.  116,  p.  760,  Code  VV. 
Va."  Powell  V.  Furniture  Co.,  34  W.  Va.  804,  12  S.  E.  1086.  See  the  title 
NUISANCES. 

ASSOCIATES.— In  Wells  v.  Jackson,  3  Munf.  458,  it  was  held  that  a  war- 
rant directing  the  associates  of  persons  named  to  be  arrested  without  mention- 
ing the  names  of  such  associates,  was  illegal  and  void.  The  court  said:  "As 
to  the  part  which  relates  to  the  associates,  nothing  can  be  more  general.  It 
is  equally  as  general  as  a  warrant  against  the  publishers  of  a  certain  paper,  or 
the  murderers  of  a  certain  man.  It  is,  indeed,  more  so;  for,  while  it  is  general 
as  to  who  may  be  those  associates,  it  is  also  uncertain  as  to  the  persons  of 
whom  they  are  to  be  considered  as  the  associates.  It  is,  therefore,  much  more 
objectionable  than  a  warrant  to  arrest  the  publishers  of  a  paper,  which  paper, 
however,  is  certainly  described.  There  is  no  description,  in  this  part  of  the 
warrant,  of  any  person,  but  only  of  the  offense."  See  also,  the  titles  ARREST, 
ante,  p.  719;  WARRANTS. 

ASSOCIATIONS. 

CROSS  REFERENCES. 

See  the  titles  AGENCY,  ante,  p.  240;  CORPORATIONS;  HOSPITALS  AND 
ASYLUMS;  OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORATIONS; 
PARTNERSHIP. 

For  agricultural  societies,  see  the  title  AGRICULTURE,  ante,  p.  288.  For 
educational  societies,  see  the  titles  COLLEGES  AND  UNIVERSITIES; 
SCHOOLS.  For  labor  unions,  see  the  title  L-A.BOR.  For  medical  societies, 
see  the  title  PHYSICIANS  AND  SURGEONS.  For  partnership  associations, 
see  the  title  PARTNERSHIP.  For  bar  associations,  see  the  title  ATTORNEY 
AND  CLIENT.  See  also,  the  titles  BENEFICIAL  AND  BENEVOLENT 
ASSOCIATIONS;  BUILDING  AND  LOAN  ASSOCIATIONS;  JOINT 
STOCK  COMPANIES:  RELIGIOUS  SOCIETIES. 


Rights  and  Powers  of  Association— 
To  Adopt  Consti'.ution  and  By-Laws 
Considered  a  Contract. — The  articles 
of  agreement  adopted  by  a  voluntary 


association  by  whatever  name  called, 
whether  constitution,  by-laws,  rules 
and  regulations,  or  any  other  name, 
constitute  a  contract  between  the  mem- 
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bers  of  such  association  which  the 
courts  will  enforce,  if  not  immoral  or 
contrary  to  public  policy  or  the  law 
of  the  land.  Kalbitzer  r.  Goodhue,  52 
W.  Va.  436,  44  S.  E.  264. 

"Majority  Rule."— A  voluntary  as- 
sociation having  adopted  a  constitu- 
tion or  rules  and  by-laws,  the  same 
are  to  be  considered  in  the  light  of  a 
contract  and  the  "majority  rule"  in  the 
government  of  the  association  does  not 
obtain  unless  it  is  so  provided  in  such 
contract.  Kalbitzer  v.  Goodhue,  52  W. 
Va.  436,  44  S.   E.  264. 

To  Change  Purpose  of  Association — 
Unanimous  Consent  Necessary. — "The 
association  can  not  change  the  pur- 
poses for  which  it  was  organized  as 
specified  in  its  articles  of  association 
without  the  consent  of  all  the  mem- 
bers; and  although  a  minority  present 
at  a  meeting  where  money  is  disposed 
of  for  a  purpose  different  from  that 
prescribed  in  the  articles  of  association 
are  bound  unless  they  then  and  there 
dissent;  the  vote  does  not  bind  those 
that  are  not  present."  Kalbitzer  v. 
Goodhue,  52  W.  Va.  439,  44  S.  E. 
264. 

**There  is  nothing  but  unanimous 
consent  which  can  bind  any  member 
of  an  unincorporated  company  by  any 
action  not  within  the  terms  of  the  as- 
sociation. In  joint  enterprises,  mat- 
ters within  the  proposed  scheme  are 
usually  left  to  be  determined  by  such 
agencies  or  such  votes  as  are  agreed 
upon.  Outside  of  the  agreement,  no 
one  can  be  bound  without  his  assent." 
Kalbitzer  v.  Goodhue,  52  W.  Va.  439, 
44  S.  E.  264. 

Diversion  of  Funds  for  Foreign 
Purpose. — To  divert  the  funds  of  such 
association  to  other  purposes  than 
those  set  forth  in  the  constitution, 
by-laws,  rules  and  regulations  adopted 
by  the  association  requires  the  con- 
sent of  each  and  every  member  of  the 
association.  Kalbitzer  v.  Goodhue,  52 
W.  Va.  436,  44  S.   E.  264. 


Sale  of  Liquor  by  Social  Club.— Un- 
der §  1,  ch.  32,  W.  Va.  Code,  it  is  un- 
lawful for  a  literary  and  social  club, 
without  first  obtaining  a  state  license 
therefor,  to  sell,  offer,  or  expose  to 
sale,  to  its  members,  spirituous 
liquors,  wine,  porter,  ale,  or  beer,  or 
any  drink  of  a  like  nature.  St:.te  v. 
Shumate,  44  W.  Va.  490,  29  S.  E.  1001. 
See  the  title  INTOXICATING 
LIQUORS. 

A  corporation  claiming  to  be  a  so- 
cial and  literary  club,  which  requires 
no  qualifications  for  membership  ex- 
cept the  payment  of  an  initiation  fee 
of  one  dollar,  for  which  fee  there  is 
issued  to  the  applicant  a  membership 
card  and  a  coupon  with  twenty  tickets 
attached  each,  "good  for  five  cents  for 
games  and  supplies"  which  tickets  are 
received  by  the  general  manager  of 
the  club  in  exchange  for  drinks,  one 
ticket  for  a  glass  of  beer,  and  two 
tickets  for  a  drink  of  whiskey,  and  the 
members  are  permitted  to  buy  such 
coupons  with  five,  ten,  or  twenty 
tickets  attached  at  twenty-five  cents, 
fifty  cents,  and  one  dollar  each,  re- 
spectively, to  be  so  exchanged  for 
such  drinks  at  such  club;  held,  to  be 
a  fraudulent  device  to  evade  the  reve- 
nue laws  of  the  state,  and  the  house, 
building  or  place  where  such  sales  are 
made  will  be  held,  taken  and  deemed 
to  be  a  common  and  public  nuisance, 
and  will  be  abated  as  such.  Cohen  v. 
King  Knob  Club,  55  W.  Va.  108,  46 
S.   E.  799. 

Liquors  kept  by  a  club  in  its  rooms, 
and  served  only  to  its  members  and 
their  invited  guests,  the  members  alone 
paying  therefor,  and  the  money  being 
used  to  replenish  the  stock,  but  in- 
sufficient for  the  purpose;  held,  not 
such  rale  of  liquors  as  requires  a 
license  under  Virginia  Acts  1889-90,  p. 
242.  Piedmont  Club  v.  Com.,  87  Va. 
540,  12  S.  E.  963. 

Power  of  Secretary  Holding  Over  to 
Direct  Enforcement  of  Deed  of  Trust 
— Bonds  are  g^iven  to  S.,  secretary,  etc.. 
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of  a  voluntary  association,  and  a  deed 
of  trust  executed  to  secure  them.  And 
S.  is  directed  by  the  association  to 
proceed  to  collect  all  the  debts  be- 
longing to  them.  Though  by  the 
by-laws  the  secretary  was  to  be  elected 
annually,  yet  as  S.  continued  to  act 
as  such,  and  was  so  recognized  by  the 
association,  it  was  competent  for  him 
to  direct  the  enforcement  of  the  deed 
of  trust.  Sangston  r.  Gordon,  22 
Gratt.  755. 

Actions  by  and  against  Association. 
— An  unincorporated  society  may  sue 
by  its  members  to  enforce  its  legal 
demands.  Perkins  v.  Seigfried,  97  Va. 
450,  34   S.   E.  64. 

By  a  Portion  of  the  Members  for  the 
Benefit  of  AIL — B  society  is  a  volun- 


tary society,  composed  of  between  four 
and  five  hundred  members,  some  of 
them  may  sue  C  in  equity  for  the  bene- 
fit of  all,  for  an  account  and  for  pay- 
ment of  the  money  collected,  and  the 
return  of  the  evidences  of  debts  un- 
paid; and  the  court  has  jurisdiction  on 
the  ground,  either  of  discovery  or  from 
the  difficulty  of  proceedings  at  law. 
Coffman  t>.  Sangston,  21   Gratt.  264. 

By  Association  against  Its  Cashier. 
— A  private  unchartered  company,  as. 
sociated  for  the  purpose  of  carrying 
on  business  as  a  bank,  though  such 
associations  are  contrary  to  law,  shall 
be  entertained  in  a  court  of  chancery, 
in  a  suit  against  its  cashier,  for  an 
account  of  his  agency.  Berkshire  v. 
Evans,  4  Leigh  223. 


AS  SOON  AS  POSSIBLE.~See  SOON. 
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